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Gouirrr  or  Ba2x  'Hatwo 

V. 

80UTHIEBK  PAomo  B.  B.  Go. 

(Cr.  8.  OiratU  ChuH,  DitMet  qf  Cal^anUa.) 

i  Tb»  Foniieenth  Amendment  of  the  Constitntion,  in  declaring  that  no 

State  shall  deny  to  any  person  within  its  jurisdiction  the  "equal  protection 
of  the  laws,"  imposes  a  limitation  upon  the  exercise  of  all  the  powers  of  the 
topke,  which  can  touch  Uie  individual  or  his  property,  including  among  them 
that  of  taxation. 

The  "equal  protection  of  the  laws'^  to  any  one  implies  not  only  that  he 
has  a  right  to  resort,  on  the  same  terms  with  others,  to  the  courts  of  the 
country  for  the  security  of  his  person  and  property,  the  preyention  and 
redress  of  wrongs,  and  the  enforcement  of  contracts,  but  also  that  he  is  ex- 
empt from  any  greater  burdens  or  charges  than  such  as  are  equally  imoosed 
upon  all  others  under  like  circumstances.  This  equal  protection  f  orbios  un- 
sqoal  exactions  of  any  kind,  and  among  them  that  of  unequal  taxation. 

Unifomuty  in  taxation  requires  uniformity  in  the  mode  of  assessment  as 
well  as  in  the  rate  of  percentage  charged. 

By  the  thirteenth  article  of  the  Constitution  of  California,  "a  mortoage, 
deed  of  trusty  contract,  or  other  obligation  by  which  a  debt  is  secured,"  is 
treated,  for  the  purposes  of  assessment  and  taxation,  as  an  interest  in  the 
property affectea  thereby,  and,  "except  as  to  railroad  and  other  quasi  public 
corporations,"  the  value  of  the  property  affected,  less  the  yalue  of  the  secu- 
rity, is  to  be  assessed  and  taxed  to  its  owner,  and  the  value  of  the  securitjjr  is 
to  be  assessed  and  taxed  to  its  holder. — (Sec.  4.)  But  by  tlie  same  article 
**the  franchise,  roadway,  road-bed,  rails,  and  rolling-stock  of  all  railroads 
operated  in  more  than  one  county"  are  to  be  assesseaat  their  actual  value, 
and  apportioned  to  the  counties,  cities,  and  districts  in  which  the  roads  are 
locateo,  in  proportion  to  the  number  of  miles  of  railway  laid  therein,  no  de- 
duction from  tnis  value  being  allowed  for  any  mortgages  on  the  property: 
J3«U,  That  in  the  different  modes  thus  prescribed  of  assessing  the  value  of 
the  property  of  natural  persons  and  the  property  of  railroad  corporations  as 
the  oasis  of  taxation,  there  is  a  departure  from  the  rule  of  equality  and  uni- 
formity. 

Private  corporations  are  persons,  within  the  meaning  of  the  first  section  of 
the  Fourteentn  Amendment,  and  are  entitled,  so  far  as  their  property  is  con- 
cerned, to  the  equal  protection  of  the  laws. 

Neither  the  Constitution  nor  the  laws  of  California  relating  to  the  assess- 
ment of  railroads  operated  in  more  than  one  county  provide  for  notice  to  the 
owner  or  an  opportunity  for  him  to  be  heard  at  any  stage  of  the  proceeding. 
In  this  respect  Doth  conflict  with  the  guarantee  that  no  one  shall  be  deprived 
of  his  property  without  due  process  of  law. 

IVhatever  the  character  of  the  proceeding,  by  which  one  is  deprived  of  his 
property,  whether  judicial  or  administrative ;  and  whether  it  takes  the  prop- 
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erty  directly,  or  creates  a  charge  or  liability  which  may  be  the  basis  of  tak^ 
ingit,  the  law  directing  the  proceeding  must  proyide  for  some  kind  of  notioe, 
and  offer  to  the  owner  an  opportunity  to  be  lieard,  or  the  proceeding  will 
want  the  essential  ingredient  of  due  process  of  law. 

The  proyisions  of  Article  XIII.  of  the  Constitution  of  California,  treating 
of  revenue  and  taxation,  are  not  conditions  upon  the  continued  existence  of 
railroad  corporations. 

The  State  possesses  no  power  to  withdraw  corporations  from  the  guarantees 
of  the  Federal  Constituiion.  Whatever  property  a  corporation  lawfully  ac- 
quires is  held  under  the  same  guarantees  which  protect  the  property  of  nat- 
ural persons  from  spoliation. 

Under  the  reserved  power  to  amend,  alter,  or  repeal  the  laws  under  which 
private  corporations  are  formed,  the  State  cannot  exercise  any  control  over 
the  property  of  a  corporation,  except  such  as  may  be  exercised  through  con- 
trol over  its  franchise,  and  over  like  property  of  natural  persons  engaged  in 
similar  business.  It  cannot  divest  property  or  rights  wliich  have  Income 
vested. 

The  Constitution  of  California  (Sec  15,  Art  IV.)  provides  thai  ''on  the 
final  passase  of  all  bills  they  shall  be  read  at  length  and  the  votes  shall  be 
by  yeas  and  nays  upon  each  bill  separately,  and  shall  be  entered  on  the  jour- 
nal, and  no  bill  shall  become  a  law  without  the  concurrence  of  a  majority  of 
the  members  elected  to  each  house."  Under  this  provision  the  court,  to  in- 
form itself,  will  look  to  the  journals  of  the  Legislature,  and  if  it  appear  there- 
from that^the  bill  did  not  pass  by  the  constitutional  majority,  then  it  will 
not  be  regarded  as  a  law.— bawtkb,  J. 

The  journals  of  the  Legislature  show  that  the  Act  of  March  14th,  1881, 
mentioned  in  the  opinion,  never  became  a  law. — ^Sawteb,  J. 

This  was  an  action  commenced  by  the  Connty  of  San  Mateo,  of 
California,  under  the  provisions  of  an  Act  of  tlie  State  of  1880 
(Statutes  of  1880,  page  136),  for  the  recovery  of  State  and  connty 
taxes,  claimed  to  be  one  from  the  defendant  to  the  plaintiff  for  the 
fiscal  year  1881-'82.  The  complaint  is  in  the  form  prescribed  by 
the  statute.  The  amended  answer  contains  a  general  denial  of 
every  alle^tion  of  the  complaint,  and  sets  up  special  matters  as  a 
defence.  With  this  general  denial  the  Conit  does  not  deal;  it 
deals  only  with  the  special  matters  pleaded,  it  having  been  agreed 
by  counsel  that  if  they  constitute  a  defence  to  the  action  judgment 
final  shall  be  entered  for  the  defendant,  otherwise  for  the  plain- 
tiff. •  ^       ^ 

The  material  averments  of  the  answer  in  this  respect  are,  that  the 
defendant  is  a  corporation  existing  under  the  laws  of  the  United 
States,  and  of  the  State  of  California,  having  its  principal  place  of 
business  in  the  city  and  county  of  San  Francisco ;  that  it  was  oi*gan- 
ized  in  the  year  1878  under  an  Act  of  the  Legislature  of  the  State, 
entitled  ^'  An  act  to  provide  for  the  incorporation  of  railroad  com- 
panies, the  management  of  the  affairs  thereof,  and  other  matters 
relating  thereto,^'  approved  May  30th,  1861 ;  that  the  term  of  its 
existence  was  to  be  hfty  years  irom  the  date  of  its  organization ; 
that  it  is  still  in  existence  under  said  laws,  except  in  so  far  as  its 
existence  and  character  are  affected  by  the  Federal  enactments  re- 
ferred to  and  made  part  of  tlie  answer ;  that  many  of  its  stock- 
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liolden  and  members  now  are,  and  ever  have  been  citizenB  of  the 
United  States,  residents  of  the  State  of  California,  while  many 
other  gtockholders  and  members  are  citizens  of  the  United  Stat^ 
and  residents  of  States  other  than  the  State  of  California ;  that  it 
ooDstmcted  a  line  of  railroad  known  as  the  Sonthem  Pacific  B.  B., 
which  commences  at  tlie  city  of  San  Francisco,  and  extends  in  a 
Bontherlj  direction  to  connect  with  the  Texas  and  Pacific  B.R.  and 
the  Atlantic  and  Pacific  B.  B.,  both  of  which  are  chartered  by  act 
of  Congress ;  that  prior  to  the  first  day  of  January,  1881,  it  was 
indebt^  to  divers  persons,  citizens  of  the  United  States,  many  of 
them  citizens  and  residents  of  the  State  of  California,  in  large  sums 
of  mooej,  which  were  advanced  for  and  used  in  the  constructioa 
and  equipment  of  the  defendant's  railroad ;  that  to  secure  the  pay* 
inent  of  such  indebtedness,  the  company,  prior  to  the  Ist  day  of 
January,  1881,  executed  and  delivered  a  mortgage  u]Don  its  rail- 
road, rolling-stock,  appurtenances^  and  franchise,  and  upon  divers 
tracts  of  land  belongmg  to  it  and  situated  in  different  parts  of  the 
State;  that  the  indebtedness  so  secured  exceeds  three  thousand 
dollars  per  mile,  and  is  still  subsisting,  secured  as  aforesaid,  no 
part  thereof  having  been  paid  except  its  accruing  interest 

It  is  further  averred  that  the  assessment,  according  to  which  the 
taxes  claimed  were  levied,  was  made  on  the  2d  day  of  May,  1881, 
hj  the  Board  of  Equalization  of  the  State  of  California ;  that  the 
ward  assessed  against  the  defendant  the  whole  of  its  railroad 
property,  and  failed  to  deduct  from  its  value  the  mortgage  given 
thereupon  to  secure  said  indebtedness;  that  the  assessment  was 
made  without  notice  to  the  defendant,  and  that  neither  the  Const!* 
tation  nor  the  laws  of  the  State  of  Califomia  provided  in  respect' 
to  such  assessment  an  opportunity  of  time,  place,  or  tribunal  for 
the  defesndant  to  be  heara,  or  for  an  v  notice  to  tiie  defendant  be- 
fore its  liability  was  fixed ;  that  all  owners  of  railroad  property 
situated  in  said  State,  and  operated  in  more  than  one  county,  as  is 
the  property  of  the  defendant,  are  denied  any  protection  from  the 
laws  of  California,  which  require  with  respect  to  other  property 
that  notice  of  its  assessment  shall  be  given  to  the  owners ;  which 
require  that  before  its  liability  shall  be  fixed  an  opportunity  to  be 
heard  shall  l)e  afforded  to  them ;  which  ffive  to  tnem  an  appeal 
from  the  assessor  to  a  Board  of  Equalization ;  whicli  reqnire  the 
asBessment  to  be  made  in  the  counties  in  which  the  property  is  sit- 
uated, and  prevent  its  being  made  in  localities  distant  from  the 
fiitos  of  the  property ;  and  which  allow  deductions  from  its  valua- 
tion for  indebtedness  secured  by  mortgage. 

It  is  further  averred  that  at  and  before,  and  ever  since,  the  adop^ 
tion  of  the  Constitution  of  Califomia  now  in  force,  there  were  and 
have  been  existing  under  the  laws  of  said  State  corporations  of  vari« 
ons  kinds,  formed  for  the  purpose  of,  and  actually  operating  and 
doing  business  and  holding  ana  using  property  in  more  than  one 
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county  in  the  State ;  that  at  all  said  times  there  were  and  there  are 
now  diyers  natural  persons,  residents  of  said  State,  operating  prop- 
er^ in  more  than  one  connty ;  that  at  all  of  said  times  there  were 
and  now  are  railroads  owned  by  corporations  formed  under  the 
general  laws  of  said  State,  which  are  operated  only  in  one  county; 
that  by  the  provisions  of  Sec  10,  Article  XUI.,  of  the  State  Con- 
stitution, persons  operating  railroads  in  more  than  one  county  in 
the  State  nave  been  singled  out  from  other  persons  0{>erating  prop- 
erty in  more  than  one  county  in  the  State,  and  denied  the  ri^ht 
common  to  all  other  persons  to  apply  for  relief  from  over-valuation 
of  their  property  by  the  assessor  to  local  Boards  of  Equalization, 
and  denied  the  rights  and  privileges  accorded  by  law  to  all  other 
persons  in  that  respect. 

It  is  further  averred  that  the  franchise  of  the  defendant  is  held 
and  its  corporate  powers  exercised  under  authority  of  the  Govern- 
ment of  the  United  States;  that  by  the  several  acts  of  Congress  set 
out  in  the  answer  the  defendant  was  selected  by  the  Government 
of  the  United  States  as  a  means  and  instrument  of  that  government 
to  construct  the  railroad  in  question,  and  to  keep  and  maintain  the 
same  in  repair,  to  the  end  that  the  Government  of  the  United  States 
mighty  when  occasion  required,  use  the  same  for  the  transpor- 
tation of  its  armies,  military  stores,  and  mails,  and  for  such  other 
Surposes  as  said  government  in  the  exercise  of  its  powers  might 
esire  to  use  the  same;  that  the  Government  of  the  United  States 
has  never  given  to  the  State  of  California  the  right  to  lay  any  tax 
on  the  franchise,  existence,  or  operation  of  defendant;  that  such  a 
tax  would  hinder  and  impede  the  lawful  operations  of  the  Govern- 
ment of  the^  United  States,  and  would  hinder,  delay,  and  prevent 
the  defendant  from  performing  the  obligation  imposed  upon  it  by 
said  acts  of  Congress,  and  would  wholly  nullify  and  prevent  the 
enforcement  of  the  same ;  and  that  in  the  assessment  which  con- 
stitutes the  basis  of  plaintiffs  action,  the  valuation  of  the  franchise 
of  the  defendant — its  right  to  exist — is  so  blended  with  the  valua- 
tions affixed  to  the  roadway,  road-bed,  rails,  and  rolling-stock,  that 
it  can  neither  be  distinguished  nor  separated  from  them. 

Upon  the  matters  thus  averred,  it  was  alleged  and  claimed  by 
the  aefendant  that  in  the  assessment  of  its  property,  according  to 
which  the  taxes  in  suit  were  levied,  an  unlawful  and  unjust  dis- 
crimination was  made  between  its  property  and  the  property  of  in- 
dividuals to  its  disadvantage,  in  that  it  was  not  allowed  any  deduc- 
tion from  the  valuation  of  its  property  for  the  mortgage  thereon, 
which  is  allowed  for  mortgages  in  the  assessment  of  property  of  in* 
dividuals ;  and  that  the  company  was  thus  subjected  to  an  unequal 
share  of  the  public  burdens ;  and  that,  as  this  discrimination  was 
made  in  puimiance  of  provisions  of  the  Constitution  of  the  State, 
the  company  was  denied  the  equal  protection  of  the  laws  guaran- 
teed by  the  Fourteenth  Amendment  of  the  Federal  Constitution. 
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It  was  further  alleged  and  claimed  by  the  defendant  that  the  as- 
BeBsment  of  its  property  was  illegal  and  void,  because  made  in  pnr* 
saanoe  of  the  provisions  of  the  State  Constitution,  which  gave  no 
notice  to  the  defendant,  and  afforded  it  no  opportanitj  to  be  heard 
respecting  the  valne  of  its  property,  or  for  the  correction  of  any 
errors  of  the  State  board,  tnas  depriving  it  of  its  property  without 
due  process  of  law  gnaranteed  by  that  amendment. 

It  was  also  averred  and  claimed  that  the  franchise  of  the  defend- 
ant  was  exempt  from  State  taxation,  the  defendant  having  been 
selected  by  the  Government  of  the  United  States  as  a  means  and 
instniment  to  construct  the  road,  and  to  keep  the  same  in  repair, 
for  the  transportation  of  the  troops,  military  stores,  and  mails  of 
the  United  States ;  and  for  such  other  purposes  as  the  government, 
in  the  exercise  of  its  powers,  mi^ht  desire. 

The  case  was  argued  before  Mr.  Justice  Field  and  Judge  Sawyer, 
the  argument  commencing  on  the  21st  day  of  August,  1882,  and 
closing  on  the  29th.  The  opinions  were  retul  in  the  Circuit  Court 
on  September  25, 1882. 

Hon.  A.  L.  Bhodes,  Attorney-General  A.  L.  Hart,  District  At« 
tomey  ToUes,  of  Marin  County,  District  Attorney  Ware,  of  Sonoma 
County,  Counsel  for  Plaintiff. 

Mr.  Creed  Haymond,  Mr.  J.  Norton  Pomeroy,  Mr.  T.  I.  Bergin, 
Mr.  T.  B.  Bishop,  Counsel  for  Defendant. 

Field,  C.  J. — ^This  action  is  brought  to  recover  from  the  South- 
em  Pacific  B.  B.  Co.,  a  corporation  formed  under  the  laws  of 
California,  certain  State  and  county  taxes  levied  upon  its  property 
for  the  fiscal  year  of  1881  and  1882,  alleged  to  be  due  to  tlie  plain- 
tiff, with  five  per  cent  added  for  their  non-payment,  and  interest. 
It  was  commenced  in  one  of  the  Superior  Courts  of  the  State,  and, 
on  application  of  the  defendant,  was  removed  to  this  Court 

The  railroad  company,  besides  a  general  denial  of  the  allegations 
of  the  complaint,  sets  up  as  a  specisu  answer  to  the  action,  that  in 
the  assessment  of  its  property,  according  to  which  the  taxes  claimed 
were  levied,  an  unlawful  and  unjust  discrimination  was  made  be- 
tween its  property  and  the  property  of  individuals  to  its  disad- 
vantage, subjecting  it  to  an  unequal  share  of  the  pnblic  burdens ; 
and  that  it  was  not  afforded  an  opportunity  of  being  heard  respect- 
ing the  assessment,  and  that  sucn  discrimination  was  made  and 
proceeding  had  under  the  provisions  of  the  Constitution  of  Cali- 
Tomia,  adopted  in  1879,  which  in  that  respect  are  in  conflict  with 
the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States. 

By  the  Constitution  of  California  all  property  in  the  State,  not 
exempt  under  the  laws  of  the  United  States,  is,  with  certain  ex- 
ceptions, to  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
48  prescribed  by  law ;  but  m  the  ascertainment  of  its  value  as  a 
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basis  for  taxation,  a  distinction  is  made  between  the  properij 
owned  bj  individuals  and  that  owned  bj  railroad  corporationa. 
By  the  thirteenth  article,  *^  a  mortgage^  deed  of  tmst,  contract,  or 
other  obligation  by  which  a  debt  is  secnred,"  is  treated,  ior  the 
purposes  of  assessment  and  taxation,  *'  as  an  interest  in  the  prop- 
erty affected  thereby,"  and,  ^  except  as  to  railroad  and  other  quasi 
public  corporations,"  the  value  of  the  property  affected,  less  the 
Talue  of  the  security,  is  to  be  assessed  and  taxed  to  its  owner,  and 
the  value  of  the  security  is  to  be  assessed  and  taxed  to  its  bolder. 
(Sec.  4.)  But  by  the  same  article  ^^  the  franchise,  roadway,  road- 
bed, rails,  and  rollinff-stock  of  all  railroads  operated  in  moi'e  than 
one  county"  are  to  be  assessed  at  tlieir  actual  value,  and  appor- 
tioned to  the  counties,  cities,  and  districts  in  which  tiie  roads  are 
located  in  proportion  to  the  number  of  miles  of  railway  laid  there- 
in. No  deduction  from  this  value  is  allowed  for  any  mortgages  on 
the  property. 

By  tne  Constitution  there  is  also  a  different  system  of  assesa* 
ment  provided  for  ^Hhe  franchise,  roadway,  road-bed,  rails  and 
rolling-stock"  of  railroads  operated  in  more  than  one  county  from 
tiiat  provided  for  other  property.  The  assessment  of  otlier  prop- 
erty 18  to  be  made  in  the  county,  city,  or  district  in  which  it  is  situ- 
ated in  the  manner  prescribed  by  law ;  and  the  Supervisors  of  eadi 
county  constitute  a  ^oard  of  Equalization  of  the  taxable  property 
of  the  county,  and  must  act  upon  prescribed  rules  of  notice  to  its 
owners.  A  State  Board  of  Equalization  is  also  created  to  equalize 
the  valuation  of  the  taxable  property  of  the  several  counties,  so 
that  equality  may  be  preserved  between  the  taxpayers  of  the  dif- 
ferent localities,  and  (its  Miction  in  this  respect  must  likewise  be  upon 
prescribed  rules  of  notice. 

The  assessment  of  the  franchise,  roadway,  road-bed,  rails  and 
rolling-stock  of  railroads  operated  in  more  than  one  county  in  the 
State  is  to  be  made  by  this  State  Board.  And  in  making  it,  the 
board  is  not  reqnii<ed  to  ^ve  any  notice  to  the  owners,  nor  is  any 
provision  made  for  affording  them  an  opportunity  to  be  heard  re- 
specting the  valuation  of  their  property.  The  tenth  section  of  the 
article  wliich  confers  this  power  of  assessment  has  been  held  by 
the  Supreme  Court  of  tlie  State  to  be  self-executing,  requiring  no 
legislation  for  its  enforcement. 

The  defendant,  as  already  stated,  is  a  corporation  formed  under 
the  laws  of  the  State,  and  operates  a  railroad  through  several  coun- 
ties. The  entire  len^h  of  its  road  in  the  State  is  a  little  over 
seven  hundred  and  eleven  miles,  of  which  twenty-five  miles  and 
one  tenth  of  a  mile  pass  through  the  county  of  San  Mateo.  Its 
principal  place  of  business  is  at  San  Francisco.  Its  stockholders 
are  and  always  have  been  citizens  of  the  United  States,  some  of 
whom  are  residents  of  this  State,  and  some  of  other  States.  Pre- 
viously to  January  1st,  1881,  it  was  indebted  to  different  citizens 
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of  the  United  States,  many  of  them  residents  of  this  State,  in  large 
snms  advanced  to  oonstract  and  equip  the  road ;  and  to  secure 
this  indebtedness,  it  executed,  prior  to  that  date,  a  mortgage  upon 
its  road,  its  franchise,  and  its  rolling-stock  and  appurtenances,  and 
also  upon  a  large  number  of  tracts  of  land  situated  in  different 
counties.  The  indebtedness  secured  exceeds  $S000  a  mile  of  the 
road,  no  part  of  which,  except  the  accruing  interest,  has  been 
paid ;  the  whole  remains  a  valid  and  subsisting  obligation  of  the 
company. 

In  the  fiscal  year  of  1881  and  1882,  the  State  Board  of  Equali- 
zation assessed  the  franchise,  roadway,  road-bed,  rails,  and  rollinff- 
stock  of  the  defendant  at  $11,739,915 ;  that  is  at  the  rate  of  $16,- 
500  per  mile,  and  apportioned  to  the  county  of  San  Mateo  $414,- 
150.  Upon  tlie  amount  tlms  apportioned  the  taxes  were  levied, 
for  whicn  the  present  action  is  brought.  In  the  assessment  no 
deduction  was  allowed  for  the  mortgage,  but  the  property  was 
assessed  at  its  entire  value  independently  of  the  mortgage.  Kor 
was  any  notice  given  to  the  company  by  the  Board  of  its  action, 
nor  was  any  opportunitv  allowed  the  company  to  be  heard  respect- 
ing the  assessment.  Ijiese  facts  are  admitted  by  the  demurrer, 
and  the  validity  of  the  defence  rests  upon  the  application  of  the 
law  to  them. 

The  railroad  compan v  contends  that  the  taxes  are  invalid  and  void 
on  two  ffrounds :  Ist,  becniuso  the  assessment,  according  to  which 
they  were  levied,  was  made  in  pursuance  of  the  discriminating 
provisions  of  the  State  Constitution,  in  the  enforcement  of  which 
the  company  was  not  allowed  any  deduction  from  the  valuation  of 
its  property  for  the  mortage,  thereon,  and  was  thus  subjected  to 
an  unjust  proportion  of  the  public  burdens,  and  denied  the  equid 
protection  of  the  laws  guaranteed'  by  the  Fourteenth  Amendment 
of  the  Federal  Constitution ;  and,  2d.  because  the  assessment  was 
made  in  pursuance  of  provisions  of  tlie  State  Constitution,  which 

Eve  no  notice  to  the  company,  and  afforded  it  no  opportunity  to 
heard  respecting  the  value  of  the  property,  or  for  the  correction 
of  any  errora  of  the  Board,  thus  depriving  it  of  its  property  with- 
out due  process  of  law  guaiunteed  by  that  amendment. 

The  plaintiff  on  the  other  hand  contends : 

1st.  That  the  power  of  taxation  possessed  by  the  State  is  un- 
limited except  by  the  Constitution  of  the  United  States,  and  that 
its  exerdse  cannot  be  assailed  in  a  Federal  Court  either  for  the 
hardship  or  injustice  of  the  tax  levied  ; 

2d.  That  the  classification  of  property  for  taxation,  and  the  ap- 

tortionment  of  taxes  according  to  such  classification,  are  not  for- 
idden  by  tlie  Constitution  of  the  United  States;  and  that  within 
this  principle  the  taxes  on  the  property  of  the  railroad  company 
were  lawf mly  imposed ; 
8d.  That  tne  Fourteenth  Amendment  of  the  Constitution  of  the 
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United  States  was  adopted  to  protect  the  newly-made  citizens  of 
the  African  race  in  their  freedom,  and  should  not  be  extended  be- 
yond that  purpose ; 

4th.  That  corporations  are  not  persons  within  the  meaning  of 
that  amendment ; 

5th.  That  the  statute  fixing  the  sessions  of  the  State  Board  of 
Equalization  and  requiring  a  statement  in  writing  from  the  de- 
fendant of  the  amount  and  ralne  of  its  property,  afforded  all  the 
notice  and  hearing  essential  to  the  validity  of  the  assessment 
made ;  and 

6th.  That  the  provisions  of  Article  XIII.  of  the  Constitution  as 
to  the  taxation  oi  railroad  property  are  to  be  treated  as  conditiona 
upon  the  continued  existence  of  railroad  corporations. 

We  do  not  state  the  positions  of  the  several  counsel  who  atgued 
the  case,  in  their  precise  langui^e,  for  they  were  presented  in  vari- 
ous forms,  but  we  give  their  substance  and  purport. 

The  questions  thus  presented  for  our  determination  are  of  the 
greatest  magnitude  and  importance.  The  answer  to  themooncemB 
not  merely  the  railroad  corporations  of  this  State,  but  all  corpora- 
tions, other  than  municipal,  within  the  United  States.  It  is  of  the 
highest  interest  of  them  all  to  know  whether  their  propertv  is  sub- 
ject to  the  same  rules  of  assessment  and  taxation  to  which  the  prop- 
erty of  individuals  is  subject,  or  whether  it  can  be  separated  and 
distinguished  from  that  of  individuals  and  made  liable  to  such  dif- 
ferent burdens  in  the  wav  of  taxation  as  the  State  may  choose  to 
impose.  The  questions  have  been  aigued  with  great  ability  and 
learning  by  distinguished  counsel  on  toth  sides,  and  they  have  re- 
ceived from  the  (x>nrt  the  most  patient  and  thoughtful  examina- 
tion. Indeed  their  examination  nas  been  accompanied  with  a  pain- 
ful anxiety  to  reach  a  right  conclusion,  aware  as  the  Court  is  of 
the  opinion  prevailing  throughout  the  community — that  the  rail- 
road corporations  of  tne  State,  by  means  of  their  great  wealth  and 
the  numoers  in  their  employ,  have  become  so  powerful  as  to  be  dis- 
turbing influences  in  the  administration  of  the  laws;  an  opinion  which 
will  be  materially  strengthened  by  a  decision  temporarily  relieving 
any  one  of  them  from  its  just  proportion  of  the  public  burdens.  That 
consideration,  however,  cannot  be  allowed  to  affect  the  jud|2;ment  of 
the  Court  Whatever  acts  mav  be  imputed,  justly  or  uniustly,  to 
the  corporations,  they  are  entitled,  when  they  enter  the  tribunals  of 
the  nation,  to  have  tne  same  justice  meted  out  to  them  which  is 
meted  out  to  the  humblest  citizen.  There  cannot  be  one  law  for 
them  and  another  law  for  others. 

It  is  undoubtedly  true  that  the  power  of  taxation  possessed  by 
the  State  may  be  exercised  upon  any  subject  within  her  jurisdic- 
tion, and  to  any  extent,  not  prohibited  by  the  Constitution  of  the 
United  States.  As  stated  by  the  Supreme  Court,  ^^  it  may  touch 
property  in  every  shape,  in  its  natural  condition,  in  its  manuf ao- 
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tared  form,  and  in  its  various  transmatationB.  And  the  amount 
of  the  taxation  may  be  determined  by  the  value  of  the  property, 
or  its  use,  or  its  capacity,  or  its  productiveness.  It  may  touch  busi- 
nefiB  in  the  ahnost  infinite  forms  in  which  it  is  conducted,  in  pro- 
feadons,  in  commerce,  in  manufactures,  and  in  transportation.  Un- 
less restrained  by  provisions  of  the  Federal  Constitution,  the  power 
of  the  State  as  to  the  mode,  form,  and  extent  of  taxation  is  unlim- 
ited, where  the  subjects  to  which  it  applies  are  within  her  jurisdic- 
tion."   estate  tax  on  Foreign-held  Bonds,  15  Wall.  319.) 

It  is  aJso  undoubtedly  true  that  the  hardsliip  and  injustice  of  a 
tax  levied  by  the  State,  considered  with  reference  to  its  amount, 
are  not  sabjects  of  Federal  cognizance.  Whether  a  tax  upon  prop- 
erty, subject  to  taxation,  be  one  per  cent  of  its  value,  or  ten  per 
oent  or  twenty,  or  more,  is  a  mere  matter  of  State  discretion ;  a 
question  of  policy  and  not  of  power.  So  we  often  find  in  the  re- 
ports lan^ajge  to  the  effect  that  the  State's  power  of  taxation  is 
without  umitation ;  language  which  may  be  correct  when  applied 
to  the  special  facts  of  the  cases  in  which  it  is  used,  but  which 
should  always  be  read  with  a  reservation  that  the  exercise  of  the 

Swer  does  not  oonfiict  with  any  of  the  inhibitions  of  the  Federal 
institntion. 

There  are  in  the  very  nature  of  the  Federal  Government,  and  the 
powen  with  which  it  is  clothed,  many  prohibitions  upon  the  tax- 
ing power  of  the  States.  Within  the  sphere  of  its  action,  that 
Government  is  supreme,  and  no  impediment  to  the  free  and  full 
exercise  of  its  powers  is  permissible.  The  State  cannot,  therefore, 
place  any  restrictions  upon  the  agencies  of  the  Federal  Govern- 
ment ;  otherwise  it  mi^t  embarrass  and  even  defeat  the  operations 
of  that  Government  it  was  long  ago  said  by  Chief  Justice  Mar- 
shall, that  the  power  to  tax  involves  the  power  to  destroy ;  and 
that  there  would  be  a  manifest  repugnance  in  allowing  one  Gov- 
ernment to  control  the  constitutional  measures  of  another  Govern- 
ment in  respect  to  which  the  latter  is  declared  to  be  supreme. 
When,  therefore.  Congress  had  created  a  bank  of  the  United 
States  aa  an  agen<rp'  in  the  management  of  the  finances  of  the  Gov- 
ernment^ it  was  held  that  the  States  were  inhibited  from  taxing 
the  institution.  ^^  If  the  States,"  said  that  great  judge,  ^^  may  tax 
one  instrument  employed  by  the  Government  in  the  execution  of 
its  powers,  they  may  tax  any  and  every  other  instrument.  They 
mav  tax  the  mail ;  they  may  tax  the  mint ;  they  may  tax  patent* 
ri^ts^  they  may  tax  the  papers  of  the  Custom  House ;  they  may  tax 
judicial  process ;  they  may  tax  all  the  means  employed  by  the  Gov- 
omment  to  an  excess  which  would  defeat  all  tne  ends  of  Govern- 
meat.  This  was  not  intended  by  the  American  people.  They  did 
not  design  to  make  their  Government  dependent  on  the  States." 
(McCoUongh  v,  Maryland,  4t  Whea.  432.) 

For  like  reasons  the  public  securities  of  the  United  States  ar^ 


10    COUNTY  OF  8AK  XATBO  V.  SOUTHBlUr  PAOIFIO  B.  B. 

exempt  from  taxation  by  the  States,  except  bo  far  as  such  taxation 
is  permitted  by  Congress.  A  tax  imposed  bj  the  city,  of  Charles- 
ton upon  all  personal  estate  in  its  limits,  including  among  other 
things  stock  of  the  United  States,  was,  therefore,  adjudged  to  be 
invalid.  The  Court  said  that  the  tax  was  upon  a  contract  between 
tiie  Government  and  individuals,  and  therefore  operated  directly 
upon  the  power  to  borrow  money  on  the  credit  of  the  IJnit^ 
States,  that  if  the  right  to  impose  it  existed  with  the  States,  it  was 
a  right  which  in  its  nature  acknowledged  no  limits  and  might 
be  exercised  to  an  extent  which  would  seriously  embarrass  the 
Government  Its  existence  was,  therefore,  held  mconsistent  with 
the  supremacy  of  the  Government  in  the  exercise  of  its  gninted 
powers.    (Weston  t;.  Charleston,  2  Peters,  449.^ 

Other  illustrations  might  be  given  of  implied  inhibitions  of  the 
Federal  Constitution  to  taxation  b^  the  States.  The  powers  of 
the  general  Gh>vemment  cannot  be  interfered  with,  nortneir  eter- 
dse  embarrassed  in  any  respect  by  such  taxation ;  as  has  often 
been  held  with  reference  to  attempted  taxation  on  goods  imported, 
whilst  retaining  the  character  of  imports  in  unbroken  packages, 
and  on  goods  in  transit  from  one  State  to  another.  Tbe  power  to 
regnlate  commerce,  foreign  and  inter-State,  cannot  be  tlms  tram- 
melled by  State  action.  (Brown  v,  Maryland,  12  Wliea.  434; 
Welton  V.  State  of  Missouri,  100  U.  S.  275 ;  Webber  v.  Virginia, 
103  U.  S.  844.) 

So  in  regard  to  the  express  prohibitions  upon  the  States  con* 
tained  in  the  Federal  Constitution ;  they  apply  equally  to  taxation 
and  to  any  other  action  of  the  State.  They  cannot  be  evaded 
under  the  plea  that  the  State  possesses  the  unrestricted  power  to 
tax.  Where,  for  example,  a  State  has  stipulated  for  a  valid  con- 
sideration to  exempt  certain  property  from  taxation,  as  it  has  been 
repeatedly  held  that  it  may  do,  the  stipulation  cannot  subsequentlv 
be  withdrawn,  and  the  propertj^  subjected  to  taxation.  The  provi- 
sion which  secures  the  mviolabilit^  of  contracts  against  State  legis- 
lation stands  as  a  perpetual  interdict  against  the  imposition  of  the 
charge.  It  is  to  no  purpose  in  such  case  to  speak  of  the  power  of 
taxation  as  an  attribute  of  State  sovereignty,  which  cannot  be  snr- 
rendered ;  that  sovereignty,  whatever  its  extent,  must  be  exerted 
in  subordination  to  the  proliibition  of  the  Constitution,  which  is 
the  supreme  law  of  the  land.  Many  of  the  attributes  of  sov- 
ereignty, which  the  States  would  possess  if  independent  political 
communities,  have  been  in  like  manner  surrendered  to  the  Federal 
Government,  such  as  the  power  to  declare  war,  to  make  peace,  to 
enter  into  treaties  of  alliance,  and  to  regulate  commerce  with  for- 
eign nations.  The  question  in  all  cases  presented  to  a  Federal 
Court,  where  complamt  is  made  of  a  tax  levied  by  the  States,  is 
wliether  there  is  any  inhibition,  express  or  implied,  in  the  Consti- 
tution of  the  United  States  .upon  the  imposition  of  the  tax.    If 
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there  be,  it  is  the  duty  of  the  Court  to  enforce  the  inhibition,  H 
matters  not  whom  its  decision  maj  affect,  nor  how  ^reat  and  irrb- 
sponsible  the  power  of  tho  State  may  be  independently  of  such 
prohibition. 

The  Fonrteenth  Amendment  of  the  Constitution,  in  declaring 
that  no  State  shall  deny  to  any  person  within  its  jurisdiction  the 
eoual  protection  of  the  mws,  imposes  a  limitation  upon  tlie  exercise 
of  all  tlie  powers  of  the  State,  which  can  touch  the  individual  or 
his  property,  including  among  them  that  of  taxation.  Whatever 
the  State  may  do,  it  cannot  deprive  any  one  within  its  jurisdiction 
of  the  equal  protection  of  the  laws.  And  by  equal  protection  of 
the  laws  is  meant  ec^ual  securitv  under  them  to  every  one  on  similar 
tenns,  in  his  life,  his  liberty,  his  property,  and  in  the  pursuit  of 
happiness.  It  not  only  implies  the  right  of  each  to  resort,  on  the 
same  terms  with  others,  to  the  courts  of  the  country  for  the  security 
of  his  person  and  property,  the  prevention  and  redress  of  wrongs 
and  the  enforcement  of  contract^  but  also  his  exemption  from  any 
greater  burdens  or  charges  than  such  as  are  equally  imposed  upon 
all  others  nnder  like  circumstances. 

Unequal  exactions  in  every  form,  or  under  any  pretence,  are  ab- 
solutely forbidden ;  and  of  course  unequal  taxation,  for  it  is  in  that 
form  that  oppressive  burdens  are  usually  laid.  It  is  not  possible  to 
conceive  of  equal  protection  under  any  system  of  laws,  where  arbi- 
trary and  unequal  taxation  is  permissible ;  where  different  persons 
maybe  taxed  on  their  property  of  the  same  kind,  similarly  situated, 
at  different  rates ;  where,  for  instance,  one  may  be  taxed  at  one  per 
cent  on  the  value  of  his  property,  another  at  two  or  five  per  cent, 
or  where  one  may  be  thus  taxed  according  to  his  color,  because  he 
is  white,  or  black,  or  brown,  or  yellow,  or  according  to  any  other 
rule  than  that  of  a  fixed  rate  proportionate  to  the  value  of  his  prop- 
er^. 

In  the  Constitution  of  several  States  a  provision  is  found  requir- 
ing '^  equality  and  uniformity"  in  the  taxation  of  property,  and 
this  is  held  to  mean  that  taxes  must  be  levied  according  to  some 
fixed  rate  or  rule  of  apportionment,  so  that  all  persons  shall  pay  the 
like  amount  upon  simitar  kinds  of  property  of  the  same  value.  As 
it  seemed  to  one  of  the  judges  of  tne  Supreme  Court  of  Michigan : 
"To  compel  individuals  to  contribute  money  or  property  to  the 
use  of  the  public  without  reference  to  any  common  ratio,  and  with- 
out requiring  the  sum  paid  by  one  piece  or  kind  of  property,  or  by 
one  person,  to  bear  any  relation  whatever  to  that  paid  by  another, 
is  to  levy  a  forced  contribution,  not  a  tax,  duty,  or  impost,  with- 
in the  sense  of  these  terms  as  applied  to  the  exercise  of  powers, 
by  any  enlightened  or  responsible  government.*'  rWoodbridffe  v. 
lie  City  of  Detroit,  8  Mich.  301 ;  Burroughs  on  Taxation,  chap. 
▼•)    Absolute  equality  and  uniformity  may  not  be  attainable  in 
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practice,  but  an  approximation  to  them  is  possible,  and  any  plain 
departure  from  the  rule  will  defeat  the  tax. 

What  is  called  for  under  a  constitutional  provision  requiring 
equality  and  uniformity  in  the  taxation  of  property  must  be  equally 
called  for  by  the  Fourteenth  Amendment.  The  forced  contribu- 
tion from  one  which  would  follow  taxation  of  his  property  without 
reference  to  a  common  ratio,  would  be  inconsistent  with  that  equal 
protection  which  the  amendment  requires  the  State  to  extend  to 
every  person  within  its  jurisdiction. 

The  application  of  the  amendment  to  taxation  has  been  recog^ 
nized  by  the  legislation  of  Congress.  Soon  after  the  adoption  of 
the  constitutional  amendment  abolishing  slavery  and  involuntary 
servitude,  measures  were  proposed  to  give  practical  freedom  to  the 
emancipated  race,  which  resulted  in  the  passage  of  the  civil  rights 
act.  This  act  ^ve  citizenship  to  persons  of  that  race,  and  uien 
declared  that  citizens  of  the  United  States  of  every  race  and  color^ 
without  regard  to  any  previous  condition  of  slavery  or  involuntary 
servitude,  should  have  the  same  right  in  everpr  State  and  Territory 
to  make  and  enforce  contracts,  to  sue,  be  paiiies,  and  Mve  evidence^ 
to  inherit,  purchase,  lease,  sell,  own,  and  convey  reafand  personal 
property,  and  to  the  full  and  equal  benefit  of  all  laws  and  proceed- 
m^  for  the  security  of  person  and  property,  as  is  enjoyed  by  white 
citizens,  and  should  be  subject  to  liKe  punishments,  pains  and  pen- 
alties,  and  to  none  other.  After  the  adoption  of  the  Fourteenth 
Amendment,  Congress  re-enacted  this  act,  and  to  the  clause,  that 
all  persons  within  the  jurisdiction  of  the  United  States  should  en- 
joy the' same  rights  as  white  citizens  and  be  subject  only  to  like 
punishments,  pains,  and  penalties,  it  added,  and  subject  only  to  like 
^'  taxes,  licenses  and  exactions  of  every  kind,  and  to  no  other."  (R. 
S.,  sec.  1977.) 

The  adjudications  as  to  the  meaning  of  the  rule  of  equality  and 
uniformity  to  be  observed  in  taxation,  may,  therefore,  be  properly 
referred  to  in  construing  the  requirement  of  the  Fourteenth 
Amendment  when  it  is  invoked  with  I'espect  to  burdens  imposed 
by  taxation.  In  Lexington  v.  McQillan's  Heirs,  the  Supreme 
Court  of  Kentucky  said,  that  the  Legislature  of  the  State  had  no 
constitutional  authority  to  exact  from  one  citizen  the  entire  revenue 
of  the  Commonwealth ;  and  though  the  distinction  between  consti- 
tutional taxation,  and  the  taking  of  private  property  for  public  use 
by  legislation,  might  not  be  definable  with  perfect  precision,  the 
court  was  clearly  of  the  opinion  that  whenever  the  property  of  a 
citizen  was  taken  from  him  by  the  sovereign  will  and  appmpriated 
without  his  consent  to  the  benefit  of  the  public,  the  exaction  could 
not  be  considered  a  tax  unless  similar  contributions  were  made  by 
the  public  itself,  or  rather  exacted  by  the  same  public  will  from 
such  constituent  members  of  the  same  community  as  own  the  same 
kind  of  property ;  and  that  though  there  may  be  a  discrimination 
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in  the  subjects  of  taxation,  still  persons  of  the  same  class,  and  prop- 
erty of  the  same  kind,  must  generaUj  be  subjected  alike  to  the 
same  common  burden.    (9  Dana,  Kj.,  513.) 

In  State  v.  Township  of  Beadington,  the  Supreme  Court  of  Kew 
Jersey  said :  ^  Taxation  operates  upon  a  community,  or  a  class  in  a 
community,  according  to  some  rule  of  apportionment.  When  the 
amount  levied  upon  individuals  is  determined  without  regard  to 
the  amount  or  value  exacted  from  any  other  individual  or  classes 
of  individuals,  the  power  exercised  is  not  that  of  taxation,  but  of 
eminent  domain.  A  tax  upon  the  persons  or  property  of  A.  B. 
and  C.  individually,  whether  desimated  b^  name  or  in  anv  other 
way,  which  is  in  excess  of  an  equ^  apportionment  among  the  ar- 
sons, or  property  of  the  class  of  persons,  or  kind  of  property  subject 
to  the  taxation,  is,  to  the  extent  of  such  excess,  the  taking  of  private 
property  for  a  public  use  without  compensation.  The  process  is 
one  of  confiscation,  and  not  of  taxation.'^    (36  N.  J.  L.  70.) 

As  the  foundation  of  all  just  and  equal  taxation  is  the  assessment 
of  the  property  taxed,  that  is  the  ascertainment  of  its  value,  in  order 
that  the  tax  may  be  levied  according  to  some  ratio  to  the  value, 
uniformity  of  taxation  necessarily  requires  uniformity  in  the  mode 
of  assessment,  as  well  as  in  the  rate  of  taxation,  or,  to  quote  the 
language  of  the  Supreme  Court  of  Ohio  expressing  the  same 
thought :  *^  Uniformity  in  taxing  implies  equality  in  the  burden  of 
taxation,  and  this  equality  of  burden  cannot  exist  without  uniform- 
ity in  the  mode  of  assessment  as  well  as  in  the  rate  of  taxation." 
(Exchange  Bank  of  Columbus  v.  Hines,  3  Ohio  St.  Bep.  1.) 

If  we  now  look  at  the  scheme  of  taxation  prescribed  by  tne  Con- 
stitution of  California  for  the  property  of  railroad  companies,  we 
shall  perceive  a  flagrant  departure  from  the  rule  of  equality  and 
uniformity  so  essential  to  equality  in  the  distribution  of  the  bur- 
dens of  government.  Whenever  an  individual  holds  property 
encumbered  with  a  mortgage  he  is  assessed  at  its  value,  after  de- 
ducting from  it  the  amount  of  the  mortgage.  If  a  railroad  company 
holds  property  subject  to  a  mortgage,  it  is  assessed  at  its  full  value, 
without  any  dedaction  for  the  mortgage ;  that  is,  as  though  the 
property  were  unincumbered.  The  inequality  and  discriminating 
character  of  the  procedure  will  be  apparent  by  an  illustration  given 
by  counsel.  Suppose  a  private  person  owns  a  farm  which  is  valued 
at  $100,000,  and  is  encumbered  with  a  mortga^  amounting  to 
$80,000 ;  he  is,  in  that  case,  assessed  at  $20,000 ;  if  the  rate  of  taxa- 
tion be  two  per  cent  he  would  pay  $400  taxes.  If  a  railroad  corpo- 
ration owns  an  adjoining  tract  worth  $100,000,  which  is  also  en- 
cumbered by  a  mortgage  for  $80,000,  it  would  be  assessed  for 
$100,000,  and  be  required  to  pay  $2000  taxes,  or  five  times  as  much 
as  the  private  person.  There  is  here  a  discrimination  too  palpable 
and  gross  to  be  questioned,  and  such  is  the  naturo  of  the  discrim- 
ination made  against  the  Southern  Pacific  B.  B.  Co.  in  the  taxa- 
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tion  of  its  property.    Nothing  can  be  clearer  than  that  the  mle'of 
equality  and  uniformity  i»  thus  entirely  disi^egarded. 

The  case  of  People  v.  Weaver  (100  U.  S.  539),  decided  b^  the 
Supreme  Court,  respecting  the  taxation  of  shares  of  the  National 
Banks,  may  be  cited  in  tliis  connection.  Without  the  permisBioa 
of  Congress,  the  shares  of  tliese  banks  could  not  be  taxed  by  the 
States.  Congress  gave  the  permission  on  condition  that  the  taxa- 
tion sliould  not  be  at  a  greater  rate  than  is  assessed  on  other  moneyed 
capital  i^  the  hands  of  individual  citizens  of  the  State,  and  that  the 
sliai'es  owned  by  non-residents  of  the  State  should  be  taxed  at  tlie 
place  where  the  bank  is  located.  (£.  S.,  sec  5219.)  In  the  case 
cited,  the  court  held,  with  regard  to  such  taxation,  Ist,  that  the 
prohibition  imposed  by  Congress  against  discrimination  had  refer- 
ence to  tlie  entire  process  of  assessment,  and  included  the  vahiation 
of  the  shares  as  well  as  the  rate  of  neroentage  charged ;  2d,  that  a 
statute  of  New  York,  which  established  a  mode  oi  assessment  by 
which  such  shares  were  valued  higher  in  proportion  to  their  real 
value  than  other  moneyed  capital,  was  in  connict  with  the  prohibi- 
tion, although  the  same  percentage  on  such  valuation  was  levied  ; 
and  3d,  that  a  statute  which  permitted  a  party  to  deduct  his  debts 
from  tlie  valuation  of  his  personal  propeity,  except  somuchascou- 
sisted  of  tliose  shares,  taxed  the  shares  at  a  greater  rate  than  other 
moneyed  capital.    The  assessment  thus  held  to  be  a  discriminatioa 

?;ainst  tlie  shares  of  National  Banks  in  the  taxation  system  of  New 
ork  is  similar  to  what  we  hold  to  be  a  discrimination  against  the 
property  of  railroad  corporations  in  the  taxation  system  of  Calif  (»>- 
nia. 

In  the  case  of  the  Evansville  Bank  v.  Britton,  decided  at  the  last 
term  of  the  Supreme  Court,  tlie  doctrine  of  the  Weaver  Case  was 
affirmed ;  and  it  was  held  that  the  taxation  of  shares  in  the  National 
Banks,  under  the  revenue  laws  of  Indiana,  without  permitting  the 
shareholder  to  deduct  from  their  assessed  value  the  amount  of  his 
bona  fide  indebtedness,  which  was  allowed  in  the  case  of  other  in- 
vestments of  moneyed  capital,  was  a  discrimination  against  the  act  of 
Confess,  and  ill^.    (105  U.  S.  822.) 

It  is  no  answer  to  this  discrimination  to  say  that  property  in  the 
State  may  be  divided  into  classes,  and  different  rates  prescribed  for 
them.  Undoubtedly  property  may  be  classified  for  purposes  of 
taxation.  Beal  property  may  be  subjected  to  one  rate  of  taxation^ 
personal  property  to  another  rate.  !rroperty  in  particular  districts 
may  be  taxed  for  local  purposes,  whilst  property  elsewhere  may  be 
exempt  Taxation  on  onsiness  in  the  form  of  licenses  may  also 
vary  according  to  the  calling  or  occupation  licensed  and  the  extent 
of  business  transacted ;  but  even  then  there  must  be  uniformity  of 
charts  with  respect  to  the  same  calling  or  occupation  in  the  same 
locahty.  It  is,  nowever,  only  with  the  taxation  of  property  tliat 
we  a^  concerned  in  this  case ;  and  the  whole  object  of  clasaif ying 
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property  is  that  each  cLisb  may  he  snhjected  to  a  epecial  rate  of 
uiatioii.  TherQ  is  no  difference  in  the  rate  presciibed  by  the  law 
of  tlie  State  for  the  property  of  railroad  corporations,  and  the  rate 
prescribed  for  the  property  of  individuals.  There  is  only  one  rate 
for  all  property.  There  is,  therefore,  no  case  presented  for  the  ap- 
plication of  the  doctrine  of  classification*  The  discrimiuation  com* 
plained  of  arises  from  the  different  mle  adopted  in  ascertaining  the 
Talne  of  the  property  of  railroad  corporations  as  a  basis  for  taxation, 
not  from  any  different  rate  of  taxation  when  the  valne  is  established. 
In  all  taxes  npon  property,  whatever  its  form  or  natnre,  the  prop- 
erty is  taken  as  representing  a  pecuniary  value,  as  standing  &r  so 
much  money  invested.  The  tax  is  the  rate  per  centum  of  this  pe- 
eoniary  value.  The  valne  being  ascertained,  the  law  fixes  the  rate. 
The  ground  of  complaint  here  is  that  the  law  requires  a  higher 
value  to  be  placed  upon  the  defendant's  property  tlian  upon  the 
property  of  individuals  similarly  encumbered,  orratlier  requires  tlio 
aoseflsor  of  the  defendant's  property,  in  estimating  its  value,  to  dis- 
regard and  set  aside  certain  elements  materially  affecting  its  amount^ 
wmch  are  to  be  considered  in  estimating  the  value  of  the  property 
of  individuals.  It  is  not  classifying  property  to  make  this  disdnc- 
tion  in  determining  its  value.  It  is  not  classifying  property  to 
provide  tliat  the  property  of  certain  parties,  whidi  has  a  mortgage 
apon  it,  shall  be  assessed  at  its  value  after  deducting  the  mortgage, 
and  tliat  the  property  of  other  parties,  also  having  a  mortgage  upon 
it,  shall  be  taxed  at  its  full  value,  without  any  deduction.  That  is 
not  providing  for  a  different  rate  of  taxation  for  di&rent  kinds  of 
property,  hut  for  unequal  taxation  according  to  the  character  of  the 
owner. 

Is  the  defendant,  heing*a  corporation,  a  person  within  the  mean- 
ing of  the  Fourteenth  Amendment,  so  as  to  be  entitled,  with  re- 
spect to  its  property,  to  the  eaual  protection  of  the  laws  t  The 
learned  counsel  of  the  plaintin,  ana  the  Attorney-General  of  tlie 
State,  take  the  negative  of  this  question,  and  assert  with  much 
earnestness  that  the  amendment  i^pplies,  and  was  intended  to  apply, 
only  to  the  newly-made  citizens  of  the  African  race,  and  should  be 
limited  to  tlieir  protection. 

It  is  undoubtedly  true  that  the  amendment  had  its  orijgin  in  a 
purpose  to  secure  to  these  newly-made  citizens  tlie  full  enjoyment 
of  tiieir  freedom.  When  the  amendment  abolishing  slavery  and 
involuntary  servitude  was  adopted,  there  were  men  in  Congress 
who  believed  that  it  was  intenaed  to  make  every  one  bom  witliin 
tlie  United  States  a  freeman,  and  as  such  to  give  to  each  the  right  to 
pursue  his  happiness  in  the  ordinary  vocations  of  life,  subject  to  no 
restraint  except  such  as  affects  others,  and  to  enjoy  equally  with 
them  the  f rnits  of  his  labor.  They,  therefore,  proposed  the  Civil 
Rights  Bill,  and  secured  its  passage,  the  substantial  provisions  of 
which  we  have  stated.    Notwithstanding  this  expression  of  the  Na» 
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tional  Legifllatare,  as  to  the  parpose  of  the  amendment,  the  newly- 
made  citizens  were  subjectea  in  seyeral  of  the  States  to  various 
disabilities  and  burdens,  and  curtailed  of  their  rights  to  such  an 
extent  that  their  freedom  became  of  little  value.  To  quote  frdhi 
the  opinion  of  Mr.  Justice  Miller,  speaking  for  the  court,  in  the 
81augnter-House  Cases :  ^^  Thej  were  in  some  States  forbidden  to 
appear  in  the  towns  in  any  other  character  than  as  menial  servants. 
They  were  required  to  reside  on  and  cultivate  the  soil  without  the 
right  to-purchase  or  own  it.  They  were  excluded  from  many  oc- 
cupations of  gain  and  hire,  and  were  not  permitted  to  give  testi- 
mony in  the  courts  in  any  case  where  a  white  man  was  a  party.  It 
was  said  that  their  lives  were  at  the  mercy  of  bad  men,  either  be- 
cause the  laws  for  their  protection  were  inefficient  or  were  not  en- 
forced." (16  Wall.  70.^  There  was  probably  much  exa^eration 
in  wliat  was  reported  oi  their  treatment,  but  the  statements  made 
produced  a  profound  impression  upon  Congress.  The  validity  of 
the  Civil  Bights  Act  was  also  called  in  question,  and  in  some  in- 
stances was  adjudged  by  State  Courts  to  be  invalid.  Beports  also 
prevailed  that  loyal  men  of  the  South  were  treated  with  exceptional 
narshness,  and  that  men  from  the  North  seeking  residence  there 
were  met  with  marked  hostility  and  aversion.  It  is  not  surprising 
that  such  was  the  fact,  for  notwithstanding  tlie  fiery  courage  and 
martial  spirit  of  her  people,  their  battalions  had  gone  down  Def ore 
the  forces  of  the  Union.  With  the  sound  of  the  tread  of  the  vic- 
torious army  still  ringing  in  their  ears ;  with  the  desolations  of  war 
all  around  them,  and  the  sudden  rupture  of  their  social  relations 
by  the  emancipation  of  their  former  slaves,  it  would  have  been  a 
miracle  if  bitterness  towards  their  recent  foes  had  not  lingered  in 
their  hearts  and  been  exhibited  in  their  conduct.  A  pi*oud  and 
brave  people  feel  more  keenly  than  others  the  sting  of  defeat  Un- 
doubtedly much  misconception  and  falsehood  were  niingled  with 
the  statements  made  respecting  their  action ;  nevertheless,  th^  led 
to  the  introduction  into  Confess  of  the  proposition  for  the  Four- 
teenth Amendment.  The  discussion  which  followed  indicated  that 
the  purpose  of  its  framers  and  advocates  was  to  obviate  objections 
to  legislation  similar  to  that  contained  in  the  first  section  of  the 
CivilRights  Act,  and  to  prevent  for  the  future  the  possibility  of 
any  discriminating  and  hostile  State  legislation  against  any  one. 

Mr.  Stevens,  of  the  House  of  Bepresentatives,  in  presenting  the 
p]^)po8ition,  after  stating  the  provisions  of  the  first  section,  said : 
"I  can  hardly  believe  that  any  person  can  be  found  who  will  not 
admit  that  every  one  of  these  provisions  is  just.  They  are  all  as- 
serted in  some  form  or  other  in  our  declaration  or  organic  law. 
But  the  Constitution  limits  onl^  the  action  of  Congress,  and  is  not 
a  limitation  on  the  States.  This  amendment  supplies  that  defect, 
and  allows  Congress  to  correct  the  unjust  legislation  of  the  States 
so  far,  that  the  law  which  operates  upon  one  man  shall  operate 
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egnallj  upon  all,"  In  reply  to  an  obiection  that  the  first  section 
of  the  amendment  was  in  substance  tlie  Civil  Kights  Bill,  which 
Congress  had  passed  over  the  President's  veto,  ana  that  by  voting 
to  80  amend  the  Constitution  as  to  put  the  bill  into  it,  was  to  acf 
mit  that  the  bill  was  unconstitutional,  Mr.  Garfield,  then  also  a 
member  of  the  House,  said :  '^  We  propose  to  lift  that  great  and 
good  law  above  the  reach  of  political  strife,  beyond  the  reach  of 
plots  and  machinations  of  any  party,  and  fix  it  in  the  serene  sky,  in 
the  eternal  firmament  of  the  Constitution,  where  no  storm  of  pas- 
sion can  shake  it  and  no  cloud  can  obscure  it.  For  this  reason,  and 
not  because  I  believe  the  Civil  Rights  Bill  unconstitutional,  I  am 
glad  to  see  that  first  section  here." 

Though  the  occasion  of  the  amendment  was  the  supposed  denial 
of  rights  in  some  States  to  newly-made  citizens  of  the  African 
race,  and  the  supposed  hostility  to  Union  men,  the  ^nerality  of 
the  language  usea  extends  the  protection  of  its  provisions  to  per- 
sons of  every  race  and  condition  against  discriminating  and  hostile 
State  action  of  any  kind.  Its  effect,  in  preserving  free  institutions 
and  preventing  harsh  and  oppressive  State  legislation,  can  hardly 
be  overstated.  When  burdens  are  placed  upon  particular  classes 
or  individuals,  whilst  the  majority  oi  the  people  are  exempted,  lit- 
tle heed  may  be  paid  to  the  complaints  of  those  affected.  Oppress 
sion  thus  becomes  possible  and  lasting.  But  a  burdensome  law, 
operating  equally  upon  all,  will  soon  create  a  movement  for  its  re- 
peaL  W  ith  the  amendment  enforced,  a  bad  or  an  oppressive  State 
law  will  not  long  be  left  on  any  statute  book. 

The  argument  that  a  limitation  must  be  given  to  the  scope  of 
this  amendment,  because  of  the  circumstances  of  its  origin,  is 
without  force.  Its  authors,  seeing  how  possible  it  was  for  the 
States  to  oppress,  without  relief  from  the  Federal  Government, 
placed  in  the  Constitution  an  interdict  upon  their  action,  which 
makes  lasting  oppression  of  any  kind  by  them  under  the  form  of 
law  impossible. 

The  amendment  prohibiting  slavery  and  involuntary  servitude, 
except  as  a  punishment  for  cnme,  had  its  oridn  in  the  previous 
existence  ot  African  slavery.  But  the  genenuity  of  its  language 
makes  its  prohibition  apply  to  slavery  oiwhite  men  as  well  as  that 
of  black  men ;  and  also  to  serfage,  vassalage,  villenage,  peonage, 
;and  ever^  other  form  of  compulsory  labor  to  minister  to  the  pleas- 
ure, caprice,  vanity,  or  power  of  others. 

The  provision  of  the  Constitution  prohibiting  legislation  by 
States  impairing  the  obligation  of  contracts,  had  its  origin  in  the 
existence  of  tender  laws,  appraisement  laws,  stay  laws,  and  instal- 
ment laws  passed  by  the  States  soon  after  the  Bevolution,  when 
their  finances  were  embarrassed  and  their  people  were  over- 
whelmed with  debts.  These  laws,  according  to  Story,  prostrated 
all  private  credit  and  all  private  morals,  and  Ted  to  the  aaoption  of 
8A.AB.RCa8.— 2 
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the  prohibition,  bj  which  Btich  legislation  was  forever  prevented. 
But  in  its  construction  the  provision  has  not  been  limited  to  mere 
commercial  contracts.  In  the  Dartmouth  College  Case  it  was 
urged  that  the  charter  of  the  college  was  not  a  contract  contem- 
plated bv  the  Constitution,  because  no  valuable  consideration  passed 
to  the  King  as  an  equivalent  for  the  grant,  and  that  contracts 
merely  voluntair  were  not  within  the  prohibition.  But  Chief 
Justice  Marshall,  after  showing  that  the  charter  was  a  contract 
upon  a  valuable  consideration,  said :  '^  It  is  more  than  possible  that 
the  preservation  of  rights  of  this  description  was  not  particularly 
in  view  of  the  framers  of  the  Constitution  when  the  clause  under 
consideration  was  introduced  into  that  instrument.  It  is  probable 
that  interferences  of  more  frequent  occurrence,  to  which  the  temp- 
tation was  stronger,  and  of  which  the  mischief  was  more  extensive, 
constituted  the  great  motive  for  imposing  this  restriction  on  the 
State  Legislatures.  But  although  a  particular  and  a  rare  case  may 
not  in  itself  be  of  sufficient  magnituoe  to  induce  a  rule,  yet  it  must 
be  governed  by  the  rule  when  established,  unless  some  plain  and 
strong  reason  for  excluding  it  can  be  given ;"  and  again :  "  The 
case  being  within  the  words  of  the  rule  must  be  within  its  opera- 
tion likewise,  unless  there  be  something  in  the  literal  construction 
so  obviously  absurd  or  mischievous,  or  repu^ant  to  the  general 
spirit  of  the  instrument,  as  to  justify  those  wno  expound  the  Con- 
stitution in  making  it  an  exception."    (4  Wheat.  644.) 

Following  that  authority,  we  cannot  adopt  the  narrow  view  for 
which  counsel  contend,  and  limit  the  appHcation  of  the  prohibi- 
tion  of  the  Fourteenth  Amendment  to  legislation  touching  mem- 
bers of  the  enf  mnchised  race.  It  has  a  much  broader  operation. 
It  does  not,  indeed,  place  any  limit  upon  the  subjects,  in  reference 
to  which  the  States  may  legislate.  It  does  not  interfere  with  their 
police  power.  Upon  every  matter  upon  which,  previously  to  its 
adoption,  they  could  act,  they  may  still  act.  They  can  legislate 
now,  as  they  always  could,  to  promote  the  health,  good  order,  and 
peace  of  the  community,  to  develop  their  resources,  increase  their 
industries,  and  advance  their  prosperity ;  but  it  does  require  that 
in  all  such  legislation,  hostile  and  partial  discrimination  against 
any  class  or  person  shall  be  avoided ;  that  the  States  shall  impose 
no  greater  burdens  upon  any  one  than  upon  others  of  the  com- 
munity under  like  circumstances,  nor  deprive  any  one  of  rights, 
which  others  similarly  situated  are  allowed  to  enjoy.  It  forbids 
the  State  to  lay  its  hand  more  heavily  upon  one  than  upon  another 
under  like  conditions.  It  stands  in  uie  Constitution  as  a  perpetual 
shield  against  all  unequal  and  partial  legislation  by  the  States,  and 
the  injustice  which  follows  from  it,  whether  directed  against  the 
most  humble  or  the  most  powerful ;  against  the  despis^  laborer 
from  China,  or  the  envied  master  of  millions. 

The  adoption  of  the  Federal  Constitution  met,  as  all  know,  with 
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most  determined  opposition  from  a  large  class,  who  believed  that 
the  exerdse  of  the  powers  delegated  to  the  General  Government 
wonid  cripple  and  embarrass  the  States  in  the  administration  of 
their  local  affairs.  The  dread  of  centralization  disturbed  the 
minds  of  some  of  the  purest  and  greatest  statesmen  of  the  day. 
This  feeling  continued  after  the  adoption  of  the  Constitution,  and 
finallj  led  to  the  first  ten  amendments.  The  population  of  the 
country  was  sparse ;  each  State  afforded  security  to  its  people,  and 
was  to  them  the  special  object  of  attachment.  They  enjoyed 
under  its  laws  protection  in  their  property,  in  their  homes,  and  in 
their  business.  They  felt  a  natural  (ustrust  of  a  power  wielded  by 
officers  not  selected  by  themselves.  They  apprehended  that  the 
rights  which  they  enjoyed  might  be  encroacned  upon,  if  not  de* 
stroyed.  So  the  amendments  proposed  contained  limitations  upon 
the  powers  of  Congress ;  many  of  which  were  indeed  unnecessaiy, 
but  were  adopted  in  order  to  prevent  "  misconception  or  abuse  of 
the  powers  oi  the  General  Government."  They  declared,  among 
other  things,  that  certain  liberties  should  not  be  abridged,  such  aid 
the  free  exercise  of  religion,  the  freedom  of  speech  and  of  the 
press ;  that  certain  rights  should  not  be  taken  away,  such  as  the 
right  of  the  people  to  peaceably  assemble  and  petition  for  a  re- 
dress of  grievances,  and  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures; 
that  certain  securities  against  wanton  prosecution  for  public  of* 
fences  should  not  be  withdrawn,  such  as  that  no  person  should  be 
held  to  answer  for  a  felony,  except  upon  the  .presentment  or  an 
indictment  of  a  CTand  jurv ;  that  in  all  prosecutions,  the  accused 
should  have  the  benefit  of  a  speedy  trial;  should  be  informed  of 
the  nature  and  cause  of  the  accusation ;  should  be  confronted  with 
the  witnesses  against  him,  and  should  have  compulsory  process  for 
obtaining  witnesses,  and  the  assistance  of  counsel;  that  certain 
guarantees  against  oppression  of  person  and  spoliation  of  property 
diould  not  be  violatea,  such  as  that  no  person  should  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law,  and  that 
private  property  should  not  be  taken  for  public  use  without  just 
compensation ;  that  the  enumeration  in  the  Constitution  of  certain 
rights  should  not  be  construed  to  deny  or  disparage  others  re- 
tamed  by  the  people ;  and  that  the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  were  reserved  to  the  States,  respectively,  or  to  the  people. 
These  were  all  restraints  upon  the  General  Government.  Had 
the  population  of  the  XJiiitea  States  continued  as  sparse  as  when 
the  Constitution  was  formed,  and  the  means  of  more  rapid  inter- 
oourse  between  the  States  had  not  been  invented,  it  is  possible  that 
farther  amendments  would  not  have  been  demanded.  But  the 
immense  development  of  the  resources  of  the  country,  the  ^eat 
increase  of  population,  the  constant  intercourse  between  the  States 
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by  steamer,  railway,  and  telegraph  changed  the  bnsiness  and  com- 
mercial relations  of  the  States  to  each  other,  and  led  the  people  of 
one  section  .to  seek  a  closer  union,  and  to  desire  a  greater  authority 
to  be  exercised  by  the  central  Government,  whilst  the  peculiar 
institutions  of  the  other  section,  and  the  different  industncs  they 
developed,  led  its  people  to .  desire  to  limits  rather  than  to 
strengthen  the  central  authority.  Differences  of  opinion  in  mat- 
ters of  internal  policy,  and  the  estrangement  engendered  by  con- 
troversies growing  out  of  the  existence  of  slavery  in  some  of  the 
States,  ultimately  culminated  in  civil  war.  Men  then  saw  that 
danger  was  to  be  apprehended  in  a  direction  opposite  to  that 
which  led'  to  the  original  amendments.  Bestraints  upon  the 
power  and  action  of  the  States  were,  therefore,  suggested,  and  to 
impose  them  and  to  abolish  slavery,  the  great  cause  of  the  civil 
conflict,  the  new  amendments — the  Thirteenth,  Fourteenth,  and 
Fifteenth — were  adopted.  "While,  tlierefore,"  to  quote  the  lan- 
guage of  an  admirable  writer  and  eminent  jurist,  Judge  Cooley, 
*^  the  first  amendments  were  for  the  purpose  of  keeping  the  centnd 
power  within  due  limits,  at  a  time  when  the  tendency  to  centrali- 
zation was  alarming  to  many  persons,  the  last  were  adopted  to  im- 
pose new  restraints  on  State  sovereignty,  at  a  tune  when  State 
powers  had  nearly  succeeded  in  destroying  the  national  soverei^- 
ty«  Of  these  amendments,  it  may  be  safely  affirmed,  that  the  first 
ten  took  from  the  Union  no  power  it  ought  ever  to  have  exer- 
cised, and  that  the  last  three  required  of  the  States  the  surrender 
of  no  power  which  any  free  government  should  ever  employ."  It 
would  tend,  therefore,  to  defeat  the  great  purpose  of  the  late 
amendments,  if  to  any  of  them  we  should  give  the  narrow  con- 
strnction  for  which  counsel  contend. 

Private  corporations  are,  it  is  true,  artificial  persons,  but  with 
the'exception  of  a  sole  corporation,  with  which  we  are  not  con- 
cerned, tney  consist  of  aggregations  of  individuals  united  for  some 
legitimate  business.  In  this  State  they  are  formed  under  general 
laws;  and  the  Civil  Ck)de  provides  that  they  "may  be  formed  for 
any  purpose  for  which  inaividuals  may  lawfully  associate  them- 
selves." Anv  five  or  more  persons  mav  by  voluntary  association 
form  themselves  into  a  corporation.  And  as  a  matter  of  fact, 
nearly  aU  enterprises  in  this  State,  requiring  for  their  execution  an 
expenditure  of  large  capital,  are  undertaken  by  corporations.  They 
engage  in  commerce ;  they  build  and  sail  ships ;  they  cover  our 
navigable  streams  with  steamers ;  they  construct  houses ;  they  bring 
the  products  of  earth  and  sea  to  market ;  they  light  our  streets 
and  Dnildings;  they  open  and  work  mines;  they  carry  water  into 
our  cities ;  uiey  build  railroads,  and  cross  mountains  and  deserts 
with  them ;  they  erect  churches,  colleges,  lycenms,  and  theatres ; 
they  set  up  manufactories  and  keep  the  spindle  and  shuttle  in  mo- 
tion; they  establish  banks  for  savings;  they  insure  against  accident 


COXmTY  OF  8AK  KATEO  V.  SOUTHERN  PACIFIC   R.   R.    21 

on  land  and  sea ;  they  give  policies  on  life ;  they  make  money  ex- 
changes with  all  parts  of  the  world ;  they  publish  newspapers  and 
books,  and  send  news  by  lightning  across  tne  continent  and  under  the 
ocean.  Indeed  there  is  nothing  which  is  lawful  to  be  done  to  feed 
and  clothe  our  people,  to  beautify  and  adorn  their  dwellings,  to 
relieve  the  sick,  to  help  the  needy,  and  to  enrich  and  ennoble  hu- 
manity, which  is  not  to  a  ^eat  extent  done  through  the  instrumen- 
talities of  corporations.  There  are  over  five  hundred  corporations 
in  this  State ;  there  are  thirty  thousand  in  the  United  States,  and 
the  aggregate  value  of  their  property  is  several  thousand  millions.* 
It  would  be  a  most  singular  result,  if  a  constitutional  provision  in- 
tended for  the  protection  of  every  person  asainst  partial  and  dis- 
criminating legislation  by  the  States,  diould  cease  to  exert  such 
protection  the  moment  the  person  becomes  a  member  of  a  corpora- 
tion. We  cannot  accept  such  a  conclusion.  On  the  contrary,  we 
think  that  it  is  well  established  by  numerous  adjudications  of  the 
Supreme  Court  of  the  United  States,  and  of  the  several  States, 
that  whenever  a  provision  of  the  Constitution,  or  of  a  law,  guaran- 
tees to  persons  the  enjoyment  of  property,  or  affords  to  them  means 
for  its  protection,  or  prohibits  legislation  injuriously  affecting  it, 
the  benefits  of  the  provision  extend  to  corporations,  and  that  the 
courts  will  always  look  beyond  the  name  of  the  artificial  being  to 
the  individuals  whom  it  represents. 

The  case  of  the  Society  for  the  Propagation  of  the  Gospel  in 
Foreign  Parts  v.  The  Town  of  New  Haven,  reported  in  the  8th  of 
Wheaton,  furnishes  an  apt  illustration  of  this  doctrine.  The  sixth 
article  of  the  treaty  of  peace  wilh  Great  Britain,  of  1783,  pro- 
vided that  there  should  be  '^  no  future  confiscations  made,  nor  any 
prosecutions  commenced  against  any  person  or  persons  for  or  by 
reason  of  the  part  which  he  or  they  may  have  taken  in  the  present 
war,  and  that  no  person  shall  on  that  account  suffer  any  future  loss 
or  dama^,  either  in  his  pei-son,  liberty,  or  property."  An  English 
corporation  claimed  the  benefit  of  tms  article  with  reference  to 
certain  lands  in  Vermont  granted  to  it  before  the  Revolution,  which 
the  L^slature  of  that  State  had  undertaken  to  give  to  the  town 
where'  they  were  situated.  It  was  contended  that  the  treaty  only 
applied  to  natural  persons ;  that  it  did  not  embrace  corporations, 
because  they  were  not  persons  who  could  take  part  in  the  war,  or 
could  be  considered  British  subjects,  but  the  position  was  held  to 
be  untenable.  The  court,  speaking  through  Mr.  Justice  Washing- 
ton, said  that  the  argument  proceeded  tippn  an  incorrect  view  of 
the  subject,  and  referred  to  the  case  of  The  United  States  v.  De- 
vaux,  5  Cranch,  86,  to  show  that  the  court,  when  necessary,  will 
look  beyond  the  name  of  a  corporation  to  reach  and  protect  those 
whom  it  represents. 

*  The  number  of  corporations  here  stated  is  much  less  than  the  number  actu- 
ally existing.     There  are  OTer  fire  thousand  corporations  in  California  alone. 
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The  Constitationy  in  defining  the  judicial  power  of  the  United 
States,  declares  that  it  shall  extend  to  ^^  controversies  between  citi- 
zens of  different  States,"  and  in  the  case  referred  to  bj  Mr.  Justice 
Washington  the  question  arose  whether  a  corporation  composed  of 
citizens  of  one  State  could  sue  in  the  Circuit  Court  of  the  United 
States  a  citizen  of  another  State,  and  it  was  held  that  it  could.  In 
deciding  the  question,  the  court^  speaking  through  Chief  Justice 
Marshafi,  said :  '^  However  true  the  fact  may  be  that  the  tribunalB 
of  the  State  will  administer  justice  as  impartially  as  those  of  the 
Nation  to  parties  of  every  description,  it  is  not  less  true  that  the 
Constitution  itself  either  entertains  apprehensions  on  tliis  subject, 
or  views  with  such  indul^nce  the  possible  fears  and  apprehensions 
of  suitors,  that  it  has  established  national  tribunals  for  the  decision 
of  controversies  between  aliens  and  a  citizen,  or  between  citizens 
of  different  States.  Aliens  or  citizens  of  different  States  are  not 
less  susceptible  of  these  apprehensions,  nor  can  they  be  supposed 
to  be  less  the  objects  of  constitutional  provision  because  they  are 
allowed  to  sue  by  a  corporate  name.  That  name,  indeed,  cannot 
be  an  alien  or  a  citizen,  but  the  persons  whom  it  represents  mav  be 
the  one  or  the  other,  and  the  controversy  is,  in  fact  and  in  law, 
between  those  persons  suing  in  their  corporate  character,  by  their 
corporate  name,  for  a  corporate  right,  and  the  individual  against 
whom  the  suit  may  be  instituted.  Substantially  and  essentially 
the  parties  in  such  a  case,  where  the  members  of  the  corporation 
are  aliens  or  citizens  of  a  different  State  from  the  opposite  party, 
come  within  the  spirit  and  terms  of  the  jurisdiction  conferred  by 
the  Constitution  on  the  national  tribunals.  Such  has  been  the  uni- 
versal understanding  on  the  subject.  Bepeatedly  has  this  court 
decided  causes  between  a  corporation  and  an  indiviaual  without  feel- 
ing a  doubt  respecting  its  jurisdiction." 

The  same  point  was  presented  in  another  form  in  the  case  of 
Marshall  v.  Baltimore  and  Ohio  E.  K  Co.,  16  How.  326.   There  the 
question  was  whether  a  citizen  of  one  State  could  sue  in  the  Circuit 
Court  of  the  United  States  a  corporation  of  another  State,  and  a 
similar  conclusion  was  reached.     After  referring  to  the  clause  of 
the  Constitution,  extending  the  judicial  power  of  the  United  States 
to  controversies  between  citizens  of  different  States,  the  court  pro- 
ceeded to  consider  the  objections  urged  to  treating  a  corporation  as 
a  citizen,  so  far  as  it  might  be  necessary  to  protect  the  corporators : 
"A  corporation,"  observed  Mr.  Justice  Grier,  speaking  for  the 
court,  '^  it  is  said,  is  an  artificial  person,  a  mere  legal  entity,  invisi- 
ble and  intangible.     This  is  no  doubt  metaphysically  true  in  a  cer- 
tain sense.     The  inference,  also,  that  such  an  artificial  entity  ^can- 
not be  a  citizen '  is  a  logical  conclusion  from  the  premises,  which 
cannot  be  denied.    But  a  citizen  who  has  made  a  contract,  and  has  a 
controversv  Mrith  a  coiyoration,  may  also  say,  with  equal  truth, 
that  he  did  not  deal  with  a  mere  metaphysical  abstraction,  but  with 


COUNTY   OF  8AN  XAT£0  t).  80TTTHSBN  PACIFIO  B.  B.     23 

natninl  pereons ;  that  his  writ  has  not  been  served  on  an  imaginaiy 
entitj,  bnt  on  men  and  citizens ;  and  that  his  contract  was  made 
with  them  as  the  l^al  representatives  of  nnmerons  miknown  asso- 
ciates, or  secret  and  dormant  partners." 

'^  liie  necessities  and  conveniences  of  trade  and  business  require 
that  such  numerous  associates  and  stockholders  should  act  by 
representation,  and  have  the  faculty  of  contracting,  suin^  and  be- 
ing sued  in  a  fictitious  or  collective  name.  But  these  miportant 
faculties  conferred  on  them  by  State  legislation  for  their  own  con- 
venience, cannot  be  wielded  to  deprive  others  of  acknowledged 
rights.  It  is  not  reasonable  that  those  who  deal  with  such  persons 
should  be  deprived  of  a  valuable  privilege  by  a  syllogism,  or  rather 
sophism  which  deals  subtly  Mrith  words  and  names  without  regard 
to  the  things  or  persons  they  are  used  to  represent." 

The  Fifth  Amendment  to  the  Constitution  declares  that  ^^No 
person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  ex- 
cept in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service  in  time  of  war  or  public  danger ;  nor  shall 
any  person  be  subject  for  the  same  ofience  to  be  twice  put  in 
jeopardy  of  life  or  limb ;  nor  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law ;  nor  shall  private  property 
be  taken  for  public  use,  without  just  compensation." 

From  the  nature  of  the  prohibitions  in  this  amendment,  it  would 
seem,  with  the  exception  of  the  last  one,  as  though  they  could  ap- 
ply only  to  natural  persons.  No  others  can  be  witnesses ;  no  others 
can  be  twice  put  in  jeopardy  of  life  or  limb,  or  compelled  to  be  wit- 
nesses against  themselves ;  and,  therefore,  it  might  be  said  with 
much  force  that  the  word  person  there  used  in  connection  Mrith  the 
prohibition  against  the  deprivation  of  life,  liberty,  and  property 
without  due  process  of  law,  is  in  like  manner  limited  to  a  natural 
person.  But  such  has  not  been  the  construction  of  the  courts.  A 
similar  provision  is  found  in  nearly  all  of  the  State  Constitutions; 
and  everywhere,  and  at  all  times,  and  in  all  courts,  it  has  been 
held,  either  by  tacit  assent  or  express  adjudication,  to  extend,  so 
far  as  their  property  is  concerned,  to  corporations.  And  this  has 
been  because  the  property  of  a  corporation  is  in  fact  the  property 
of  the  cori)oratorB.  To  deprive  the  corporation  of  its  property,  or 
to  burden  it,  is  in  fact,  to  aeprive  the  corporators  of  their  property 
or  to  lessen  its  value.  Their  interest,  undivided  though  it  be,  and 
constituting  only  a  ri^ht  during  the  continuance  of  the  corporation 
to  participate  in  its  dividends,  and  on  its  dissolution  to  receive  a 
proportionate  share  of  its  assets,  has  an  appreciable  value,  and  is 
property  in  a  commercial  sense ;  and  whatever  affects  the  property 
of  toe  corporation  necessarily  affects  the  commercial  value  of  their 
interest    If,  for  example,  to  take  the  illustration  given  by  counsel,  i^ 
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corporation  created  for  banking  purposes  acquires  land,  notes,  stocks^ 
bonds,  and  money,  no  stockliolaer  can  claim  that  he  owns  any  par* 
ticular  item  of  tms  property,  but  he  owns  an  interest  in  the  whole 
of  it  which  the  courts  will  protect  a^nst  imlawf  ul  seizure  or  ap» 
projpriation  by  others,  and  on  the  dissolution  of  the  company  he 
will  receive  a  proportionate  share  of  its  assets.  Now,  if  a  statute 
of  the  State  takes  the  entire  property,  who  suffers  loss  by  the  legis- 
lation ?  Whose  property  is  taken  ?  Certainly  the  corporation  is 
deprived  of  its  property:  but,  at  the  same  time,  in  §vorv  just 
sense  of  the  constitutional  guarantee,  the  corporators  are  also  de- 
prived of  their  property. 

The  prohibition  against  the  deprivation  of  life  and  liberty  in  the 
same  clause  of  the  Fifth  Amendment  does  not  apply  to  coiporar 
tions,  because,  as  stated  by  counsel,  the  lives  and  liberties  of  tiie 
individual  corporators  are  not  the  life  and  liberty  of  the  corpora- 
tion. 

Nor  do  all  the  privileges  and  immunities  of  citizenship  attach  to 
corporations.  These  bodies  have  never  been  considered  citizens 
for  any  other  purpose  than  the  protection  of  the  property  rights  of 
the  corporators.  The  status  of  citizenship,  entitling  the  citizen  to 
certain  privileges  and  immunities  in  the  several  States,  does  not 
belong  to  corporations.  The  special  privileges  which  citizens  acv- 
quire  by  becoming  incorporated  in  one  State  cannot,  therefore,  be 
.  exercised  in  another  State  without  the  latter's  consent,  as  was  held 
in  Paul  V.  Virginia,  8  Wall.  168,  although  such  consent  will  gen- 
erally be  presumed  in  the  absence  of  positive  prohibition. 

Decisions  of  State  courts,  in  harmony  with  the  views  we  have 
expressed,  exist  in  great  numbers.  But  it  is  imnecessary  to  cite 
them.  It  is  sufficient  to  add  that  in  all  text-writers,  in  all  codes, 
and  in  all  Bevised  Statutes,  it  is  laid  down  that  the  term  person 
includes,  or  mav  include,  corporations,  which  amounts  to  what  we 
have  already  said,  that  whenever  it  is  hecessaiy  for  the  protection 
of  contract  or  property  rights,  the  courts  will  look  through  the 
ideal  entity  and  name  of  the  corporation  to  the  persons  who  com- 
pose it  and  protect  them,  though  the  process  be  m  its  name.  All 
the  guarantees  and  safeguard^  of  the  Constitution  for  the  pro- 
tection of  property  possessed  by  individuals  may,  therefore,  be  in- 
voked for  the  protection  of  the  property  of  corporations.  And  as 
no  discriminating  and  partial  legislation,  imposing  unequal  burdens 
upon  the  property  of  mdividuals,  would  be  valid  under  the  Four- 
teenth Amendment,  so  no  legislation  imposing  such  unequal  bur- 
dens upon  the  property  of  corporations  can  be  maintained.  The 
taxation,  therefore,  oi  the  property  of  the  defendant  upon  an 
assessment  of  its  value,  without  a  deduction  of  the  mortgage  there- 
on, is  to  that  extent  invalid. 

If  there  were  no  other  objection  to  the  assessment  we  might  per. 
haps  order  judgment  for  the  amount  of  taxes  due  upon  the  valua* 
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tion  of  the  property,  after  deducting  therefrom  the  amount  of  the 
mortgage;  but  there  is  another  oDJectioa  of  equal  Bi^nificance, 
which  goes  to  the  yalidity  of  the  whole  assessment.  No  oppor- 
tunity was  afforded  to  the  defendant  to  be  heard  respecting  it  be- 
fore the  State  Board  of  Equalization.  It  was  made  by  the  Board 
under  the  tenth  section  of  Ai*ticle  XIIZ.  of  the  Constitution,  which 
declares  that  ^^the  franchise,  roadway,  road-bed,  rails,  and  rolling- 
stock  of  all  railroads  operated  in  more  than  one  county  in  this 
State  diall  be  assessed  by  the  State  Board  of  Equalization  at  their 
actual  value,  and  the  same  shall  be  apportioned  to  the  counties, 
cities  and  counties,  cities,  towns,  townships  and  districts  in  which 
such  railroads  are  located,  in  proportion  to  the  number  of  miles  of 
railway  laid  in  such  counties,  cities  and  counties,  towns,  townships 
and  districts.*' 

Other  articles  of  the  Constitution,  and  laws  supplementing  their 
directions,  provide  for  the  assessment  by  county  officers  of  all 
ppopertr  except  "  the  franchise,  roadway,  road-bed,  rails,  and  roU- 
mg-stock"  of  railroads  operated  in  more  than  one  county,  for  a 
hearing  by  property  holders  respecting  the  assessment,  and  for  its 
equalization  by  county  boards.  Ample  security  is  thus  afforded 
to  individuals  against  erroneous  and  arbitrary  assessments.  But  the 
afisessment  of  the  property  mentioned  of  railroads  operated  in  more 
than  one  county  is  placed  entirely  with  the  State  Board.  In  Peo- 
ple V.  Supervisors  of  Sacramento  County,  the  Supreme  Court  of 
the  State  said  that :  ^^  It  is  the  manifest  intent  of  the  Constitution 
that  the  valuation  of  the  railroad  property  mentioned  in  section  10 
of  Article  XIII.  shall  be  finally  fixed  and  determined  by  the  State 
Board  of  Eoualization.  The  State  Board  has  the  exclusive  power 
to  assess  and  equalize  its  yalue.  Thus  the  Constitution  furnishes  a 
system  for  the  assessment  of  railroads  operated  in  more  than  one 
county,  which  is  separate  and  distinct  n*om  that  provided  for  the 
assessment  of  other  property ;"  and,  again,  ^^  The  portion  of  the 
section  quoted  (the  portion  above)  is  clearly  self-executing.  We 
are  at  a  loss  to  imagine  how  any  statute  could  make  the  duty  of 
the  State  Board  any  clearer  than  does  this  distinct  and  positive 
mandate  of  the  Constitution.  If  any  doubt  could  possibly  be  built 
upon  the  words  cited  it  would  be  aisp^Ued  by  the  first  clause  of 
the  same  section :  ^  All  property,  except  as  hereinafter  in  this  sec- 
tion provided,  shall  be  assessed  in  the  county,  city,  city  and  county, 
town,  township  or  district  in  which  it  is  situated  in  the  manner 
prescribed  by  law.'  Thus  by  the  very  language  of  the  Constitution 
all  other  but  the  railroad  property  mentioned  must  be  assessed  by 
local  assessors,  in  the  manner  prescribed  by  statute.  The  railroad 
property  must  be  assessed  in  the  manner  prescribed  by  the  section 
of  the  Constitntion,  that  is,  by  the  State  !Board,  without  the  aid  of 
statute."    (Pacific  Law  Journal,  vol.  8,  p.  103.) 

The  Political  Code  provides  that  the  assessment  shall  be  made 
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by  the  State  Board  on  or  before  the  first  Mondaj  in  Maj  of 
each  year;  that  the  PreBident,  Secretary,  Cashier,  or  Managing 
Agent,  or  such  officer  of  the  corporation  as  the  Board  may  desig- 
nate, shall  famish  to  the  Board,  on  or  before  the  first  Monday  of 
April  of  the  year,  a  statement  signed  and  sworn  to  by  him,  show- 
ing in  detail  the  whole  number  of  miles  of  railway  owned,  oper- 
ated, or  leased  in  the  State  by  the  corporation,  and  the  value 
thereof  per  mile,  and  all  its  property  of  every  kind  located  in  the 
State,  the  number  and  value  of  its  engines,  passenger,  mail,  express, 
bag^,  freight  and  other  cars,  or  propert^^  us^  in  oneratmg  pr 
repairmg  the  railway  in  the  State,  and  on  railways  which  are  parts 
of  lines  extending:  beyond  its  limits,  tiie  amount  of  the  roUin£r- 
stock  in  use  duril^  the  year,  theann^  gix)«  earnings  of  the  enti^ 
raUway,  and  the  proportionate  annual  gross  earnings  of  the  same  in 
the  State,  and  such  other  facts  as  the  Board  may  in  wntmg  reauire ; 
and  that  if  the  officer  or  officers  designated  fail  to  make  ana  fur- 
nish such  statement,  the  Board  shall  proceed  to  assess  the  property ; 
and  the  valuation  fixed  shall  be  final  and  conclusive.  The  law 
also  provides  that  the  property  shall  be  assessed  at  its  actual  value ; 
that  the  assessment  shall  be  made  of  the  entire  railway  in  the  State, 
including  the  right  of  way,  road-bed,  track,  bridges,  culverts  and 
rolling-stock;  that  the  State  Board  shall  transmit  to  the  County 
Assessor  of  each  county  through  which  the  railway  runs  a  statement 
showing  the  length  of  its  main  track  within  the  county,  and  its 
assessea  value  per  mile  as  fixed  bv  a  pro  rata  distribution  per  mile 
of  the  assessed  value  of  the  whole  property ;  that  this  s&tement 
shall  be  entered  on  the  assessment-roll  of  tne  county,  and  that  at 
their  first  meeting  after  its  receipt  by  the  County  Assessor,  the 
Board  of  Supervisors  of  the  county  shall  cause  an  order  to  be  en- 
tered in  the  proper  Becord  Book  stating  the  length  of  the  main 
track,  and  the  assessed  value  of  the  railway  lying  in  each  city, 
town,  township,  school-district,  or  lesser  taxing  district  in  the 
county,  througn  which  the  railway  runs,  as  fixed  by  the  State 
Board,  which  shall  constitute  the  taxable  value  of  the  propertv  for 
taxable  purposes  in  the  district,  and  that  such  property  shall  be 
taxed  at  the  same  rates  as  the  property  of  individuals. 

We  have  no  doubt  that  furtner  legislation  might  have  been 
adopted  providing  for  notice  to  the  company,  and  a  system  of  pro- 
cedure by  which  it  might  have  been  heard  respecting  the  assess- 
ment. We  do  not  understand  that  the  Supreme  Court  of  the  State 
intended  by  the  decision  cited  to  hold  that  the  10th  section  of  the 
Xlllth  article  is  self-executing,  except  to  the  extent  that  it  vests 
complete  power  in  the  State  !^>ard  to  make  the  assessment  of  the 
property ;  not  that  legislation  may  not  be  had  providing  for  the 
mode  in  which  the  powers  of  the  Board  shall  be  exercised.  Indeed, 
the  concluding  section  of  the  article  authorizes  any  legislation  nec- 
essary to  give  effect  to  its  provisions.    Unfortunately  no  such  legis- 
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lation  has  been  had.  The  attempted  legislation  failed,  becanse  it 
did  not  receive  in  the  Legislature  the  constitational  majority,  as  is 
dearly  shown  by  the  Circait  Judge  in  his  opinion.  It  is  UDneces- 
sary  to  go  over  the  ground  he  has  completely  covered. 

The  presentation  to  the  State  Board  by  the  corporation  of  a 
statement  of  its  property  and  of  its  value,  which  it  is  required  to 
furnish,  is  not  the  equivalent  to  a  notice  of  the  assessment  made 
and  an  opportunity  to  be  heard  thereon.  It  is  a  preliminary  pro- 
ceeding, and  until  the  assessment  the  corporation  cannot  know 
whether  it  will  have  good  cause  of  complaint.  Ko  hearing  upon 
the  statement  presented  is  allowed,  and  when  the  assessment  is 
made,  the  matter  is  closed ;  no  opportunity  to  correct  any  errors 
committed  is  provided.  The  presentation  of  the  statement  can  no 
more  superseae  the  necessity  of  allowing  a  subsequent  hearing  of 
the  owners,  than  the  filing  of  a  complaint  in  court  can  dispense 
with  the  right  of  the  suitor  and  his  contestant  to  be  there  heard. 

There  being  then  no  provision  of  law  ffiving  to  the  company 
notice  of  the  action  of  the  State  Board,  and  an  opportunity  to  be 
heard  respecting  it,  is  the  assessment  valid  ?  Would  the  taking  of 
the  companv's  property,  in  the  enforcement  of  the  tax  levied  ac- 
cording to  the  assessment,  be  depriving  it  of  its  property  without 
due  process  of  law  ?  It  seems  to  us  there  can  be  but  one  answer 
to  these  qnestions.  There  ia  something  repugnant  to  all  notions  of 
justice  in  the  doctrine  that  any  body  of  men  can  be  clothed  with 
the  power  of  finally  determining  the  value  of  another's  property, 
according  to  which  it  may  be  taxed,  without  affording  to  him  an 
opportunity  of  bein^  heard  respecting  the  correctness  of  their 
action.  And  the  injustice  is  stnkingly  apparent  when  the  prop- 
erty consists  of  the  great  number  of  particulars  which  go  to  make 
up  the  taxable  estate  of  a  railroad  company  requiring  for  any  just 
estimate  of  their  value  accurate  knowledge  upon  a  multitude  of 
subjects,  not  usually  possessed  without  special  study.  We  cannot 
assent  to  any  such  doctrine.  It  conflicts  with  the  great  principle 
which  lies  at  the  foundation  of  all  just  government,  that  no  one 
shall  be  deprived  of  his  life,  his  litierty,  or  his  property,  without 
an  opportunity  of  being  heard  against  the  proceeding.  The  prin- 
ciple IS  as  old  as  Magna  Charta,  and  is  embodied  in  all  the  State 
Constitutions,  and  in  the  Fourteenth  Amendment  of  the  Federal 
Constitntion.  The  provision  in  this  amendment  is  in  the  form  of 
an  interdict  upon  the  States :  "  Nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law." 
And  by  due  process  is  meant  one  which,  following  the  forms  of 
law,  is  appropriate  to  the  case,  and  just  to  the  parties  to  be  affected. 
It  must  be  pursued  in  the  ordinary  mode  prescribed  by  the  law ; 
it  must  be  adapted  to  the  end  to  be  attained ;  and  it  must  give  to 
the  party  to  be  affected  an  opportunity  of  being  heard  respecting 
the  justice  of  the  judgment  sought.    Without  these  conditions 
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entering  into  the  proceeding,  it  would  be  anything  but  due  process. 
If  it  touched  life  or  liberty,  it  wotdd  be  wanton  punifihment,  or 
rather  wanton  cruelty;  if  it  touched  property,  it  would  be  arbitrary 
exaction.  It  is  significant  that  the  guarantee  against  the  deprivation 
of  property  without  due  process  of  law  is  contained  in  tne  clause 
which  guarantees  against  a  like  deprivation  of  life  and  liberty;  and 
it  means  that  there  shall  be  no  proceeding  against  either  without 
the  observance  of  all  the  securities  applicable  to  the  case  recognized 
by  the  general  kw,  by  those  principles  which  are  established  in  all 
constitutional  mvemments  for  the  protection  of  private  rights. 
Notice  is  absolutely  essential  to  the  validity  of  the  proceeding  in 
any  case ;  it  may  be  given  by  personal  citation ;  and,  in  some  cases, 
it  may  be  given  by  statute ;  but  given  it  must  be  in  some  form.  li 
life  and  liberty  are  involved,  there  must  be  a  regular  course  of 
judicial  proceedings ;  so  also  where  title  or  possession  of  property  is 
m  contention.  But  in  the  taking  of  propertv  by  taxation,  the 
proceeding  is  more  summary  and  stringent.  The  necessities  oi 
revenue  for  the  support  of  government  will  not  admit  of  the  delajrs 
attendant  upon  judicial  proceedings  in  the  courts  of  justice.  The 
statute  fixes  the  rate  of  taxation  upon  the  value  of  the  property, 
and  appoints  officers  to  estimate  and  appraise  the  value.  I)ue  pro- 
cess of  law  in  the  proceeding  is  deemed  to  be  pursued  when,  alter 
the  assessment  is  made  by  the  assessing  officers  upon  such  informa- 
tion as  they  may  obtain,  the  owner  is  allowed  a  reasonable  oppor- 
tunity, at  a  time  and  place  to  be  designated,  to  be  heard  respecting 
the  correctness  -of  the  assessment,  and  to  show  any  errors  in  the 
valuation  committed  by  the  officers.  Notice  to  him  will  be  deemed 
sufficient,  if  the  time  and  place  of  hearing  be  designated  by  statute. 
But  whatever  the  character  of  the  proceeding,  whether  judicial  or 
administrative,  summary  or  protracted ;  and  whether  it  takes  prop- 
erty directly,  or  creates  a  char^  or  UabiUty  which  may  be  the 
basis  of  taking  it,  the  law  directmg  the  proceeding  must  provide 
for  some  kind  of  notice,  and  offer  to  the  owner  an  opportunity  to 
be  heard,  or  the  proceeding  will  want  the  essential  ingredient  of 
dae  process  of  law.  Nothing  is  more  clearly  established  by  a 
weight  of  authority  absolutely  overwhelming  than  that  notice  and 
opportunity  to  be  heard  are  indispensable  to  the  validity  of  the 
proceeding. 

In  Davidson  v.  New  Orleans,  the  Supreme  Oourt  of  the  United 
States  assumed  this  position  to  be  unquestionable.  In  that  case 
an  assessment  levied  on  certain  real  estate  in  New  Orleans,  for 
draining  the  swamps  of  that  city,  was  resisted  on  the  ground  that 
the  proceeding  deprived  the  owners  of  their  property  without  due 
process  of  law ;  and  the  Court  refused  to  disturb  it,  for  the  reason 
that  the  owners  of  the  propertv  had  notice  of  the  assessment  and 
an  opportunity  to  contest  it  in  tne  Courts.  After  stating  that  much 
misapprehension  prevailed  as  to  the  meaning  of  the  terms  ^^  due 
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prooesB  of  law,"  and  that  it  would  be  difficult  to  give  a  definition 
whidi  woold  be  at  once  perspicnons,  comprehensive,  and  satisfao- 
torj,  the  Conrt^  speaking  throngh  Mr.  Justice  Miller,  said  that  it 
would  lay  down  the  following  proposition  as  applicable  to  the  case : 
*'  That  whenever,  by  the  laws  of  a  State,  or  by  State  authority,  a 
t&x,  assessment,  servitude,  or  other  burden  is  imposed  upon  prop- 
erty for  the  public  use,  whether  it  be  for  the  whole  State  or  of 
some  more  limited  portion  of  the  community;  and  those  laws 
povide  for  a  mode  of  confirming  or  contesting  the  charge  thus 
imposed,  in  the  ordinary  courts  of  justice,  with  notice  to  me  per- 
son, or  such  proceeding  in  regard  to  the  property  as  is  appropriate 
to  the  nature  of  the  case ;  the  judgment  in  such  proceedings  cannot 
be  said  to  deprive  the  owner  of  nis  property  without  due  process 
of  law,  however  obnoxious  it  may  be  to  other  objections. '  (96 
U.  S.  104.) 

In  Stuart  v.  Palmer  the  meaning  of  these  terms  is  elaborately 
considered  by  the  Court  of  Appeals  of  New- York,  .with  reference 
to  nmneroufi  adjndications  on  the  subject.  In  that  case  a  law  of 
the  State  imposed  an  assessment  on  certain  real  property  for  a  local 
improvement,  withont  notice  to  the  owner,  and  a  hearing,  or  an 
opportunity  to  be  heard  by  him,  and  the  Court  held  that  it  liad  tlie 
metit  <d  depriving  him  of  his  property  without  due  process  of  law, 
and  was,  therefore,  nnconstitutional.  Mr.  Justice  Earl,  speaking 
for  the  Court,  said :  ^  I  am  of  opinion  that  the  Constitution  sanc- 
tions no  kw  imposing  such  an  assessment,  without  a  notice  to,  and 
a  hearing,  or  an  opportunity  of  hearing  by  the  owners  of  the 
property  to  be  assessed.  It  is  not  enough  that  the  owners  may  by 
chance  have  notice,  or  that  they  may,  as  a  matter  of  favor,  have  a 
hearing.  The  kw  must  require  notice  to  them,  and  give  them  the 
right  to  a  hemng,  and  an  opportunity  to  be  heard.  It  matters 
not,  upon  the  question  of  the  constitutionality  of  such  a  kw,  that 
the  assessment  has  in  fact  been  fairly  apportioned.  The  constitu* 
tional  validity  of  a  kw  is  to  be  tested,  not  by  what  has  been  done 
under  it,  but  what  may,  by  its  authority,  be  done.  The  Legisla- 
ture may  prescribe  the  kind  of  notice,  and  the  mode  in  which  it 
shall  be^ven,  but  it  cannot  dispense  with  all  notice.'^  And  again, 
ihat:  ^'JNo  case,  it  is  believed,  can  be  found  in  which  it  was  de- 
cided that  this  constitutional  guarantee"  (against  depriving  one  of 
his  property  withont  due  process  of  law)  '^  did  not  extend  to  cases 
of  assessments ;  and  yet  we  may  infer  from  certain  dicta  of  ludges 
that  thdr  attention  was  not  called  to  it,  or  that  they  lost  sight  of 
it  in  the  cases  which  they  were  considering.  It  has  sometimes 
been  intimated  that  a  citizen  is  not  deprived  of  his  property,  within 
the  meaning  of  this  constitutional  provision,  by  the  imposition  of 
an  assessment.  It  might  as  well  be  said  that  he  is  not  deprived  of 
his  property  by  a  judgment  entered  against  him.  A  judgment 
does  not  take  property  until  it  is  enfor^,  and  then  it  takes  the 
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real  or  personal  property  of  the  debtor.  So  an  afisessment  may 
generally  be  enforced,  not  only  against  the  real  estate  npon  which 
it  is  a  lien,  but,  as  in  this  case,  against  the  personal  property  of  the 
owner  also ;  and  by  it  he  may  jnst  as  mnch  be  aepriyed  of  his 
property,  and  in  the  same  sense,  as  the  judgment  debtor  is  deprived 
of  his  by  the  judgment."  (74  K  Y.  188  and  196.)  We  concur 
fully  in  the  views  thus  forcibly  expressed. 

It  remains  to  consider  the  last  position  of  counsel,  that  the  pro- 
visions of  Article  XIII.  of  the  Constitution  of  the  State,  as  to  the 
taxation  of  railroad  property,  are  to  be  treated  as  conditions  upon 
the  continued  existence  of  railroad  corporations.  On  the  hearing 
this  position  seemed  to  us  to  possess  some  force,  but  on  caref iu 
consideration  its  supposed  force  is  dissipated.  The  argument  is, 
that  on  the  original  creation  of  the  corporations  the  State  might 
have  imposed  any  conditions  whatever  as  to  the  manner  and  the 
^ount  m  which  the  property  should  be  taxed ;  that  under  the 
reserved  power  of  amendment  of  the  law  creating  the  corpora- 
tions, the  State  eould  at  any  time  afterwards  impose  such  a  condi- 
tion ;  that  the  new  Constitution,  in  continuing  the  defendant  and 
other  railroad  corporations  in  existence,  and  at  the  same  time 
authorizing  the  taxation  of  their  property  upon  a  valuation  differ- 
ent from  that  at  which  the  property  of  individuals  is  assessed, 
imposed  that  condition  upon  tnem,  and  that  the  subsequent  exer- 
cise of  its  franchises  by  the  defendant  implies  an  assent  to  such 
condition. 

There  are  two  answers  to  this  argument.  In  the  first  place^ 
Article  XIII.  is  not  intended  to  male  any  change  in  the  powers 
or  rights  of  corporations  under  the  laws  of  the  State.  It  treats 
entirely  of  revenue  and  taxation,  and  of  the  rules  which  shall 
govern  the  assessment  of  the  property  of  individuals  and  of  rail- 
road and  other  quasi  public  corporations.  It  is  in  another  arti- 
cle that  provisions  are  made  for  the  control  of  railroad  corpora- 
tions ;  and  the  duties  and  responsibilities  of  corporations  generally, 
and  the  power  of  the  State  over  them,  are  declared. 

In  the  second  place,  the  State  in  the  creation  of  corporations,  or 
in  amending  their  charters,  or  rather  in  passing  or  amending  gen- 
eral laws  under  which  corporations  may  be  formed  and  altered, 
possesses  no  power  to  withdraw  them  when  created,  or  by  amend-* 
ment,  from  tne  ^arantees  of  the  Federal  Constitution.  It  cannot 
impose  the  condition  that  they  shall  not  resort  to  the  Courts  of  law 
for  the  redress  of  injuries,  or  the  protection  of  their  property ; 
that  they  shall  make  no  complaint  if  their  goods  are  plimdemi 
and  their  premises  invaded ;  that  they  shall  ask  no  inaemnity  if 
their  lands  be  seized  for  public  use,  or  be  taken  without  due  pro- 
cess of  law ;  or  that  they  shall  submit  without  objection  to  unequal 
and  oppressive  burdens  arbitrarily  imposed  upon  them ;  that,  in 
other  words,  over  them  and  their  property  the  State  may  exercise 
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unlimited  and  irresponsible  power.  Whatever  the  State  may  do, 
even  with  the  creations  of  its  own  will,  it  most  do  in  subordination 
to  the  inhibitions  of  the  Federal  Constitution.  It  may  confer  by 
its  general  laws  upon  corporations  certain  capacities  of  doing  busi- 
ness, and  of  having  perpetual  succession  in  their  members.  It 
may  make  its  grant  in  these  respects  revocable  at  pleasure ;  it  may 
make  the  grant  subject  to  modifications;  and  impose  conditions 
upon  its  use,  and  reserve  the  right  to  change  these  at  wilL  But 
THiatever  property  the  corporations  acquire  in  the  exercise  of  the 
capacities  conferred,  they  nold  under  the  same  guarantees  which 
protect  the  property  of  individuals  from  spoliation.  It  cannot  be 
taken  for  public  use  without  compensation ;  it  cannot  be  taken 
without  due  process  of  law ;  nor  can  it  be  subjected  to  burdens 
different  from  those  laid  upon  the  property  of  individuals  under 
like  circumstances. 

The  State  grants  to  railroad  corporations  formed  under  its  laws 
a  franchise,  and  over  it  retains  control,  and  may  withdraw  or 
modify  it.  By  the  reservation  clause  it  retains  power  only  over  that 
which  it  grants ;  it  does  not  grant  the  rails  on  the  road ;  it  does 
not  grant  the  depots  alon^  the  side  of  it ;  it  does  not  grant  the  cars 
on  the  track,  nor  the  engines  which  move  them ;  and  over  them  it 
can  exercise  no  power,  except  such  as  may  be  exercised  through  its 
control  over  the  franchise,  and  such  as  may  be  exercised  with 
reference  to  all  property  used  by  carriers  for  the  public.  The 
reservation  of  power  over  the  franchise,  that  is,  over  that  which  is 
granted,  makes  its  ^rant  a  conditional  or  revocable  contract,  whose 
obligation  is  not  impaired  by  its  revocation  or  change.  The 
Supreme  Court  established  in  tne  Dartmouth  College  Case  that  the 
charter  of  a  private  corporation  is  a  contract  between  the  corpora- 
tors and  the  State,  and  that  it  was,  therefore,  within  the  prohibi- 
tion of  the  Federal  Constitution  against  the  impairment  of  con- 
tracts. To  avoid  this  result  the  States  have  generally  inserted 
clauses  in  their  Constitutions  reserving  a  right  to  repeal,  alter,  or 
amend  charters  granted  by  their  Legisuitures ;  or  to  repeal,  alter,  or 
amend  the  general  laws  under  which  corporations  are  allowed  to 
be  formed.  The  reservation  relates  only  to  the  contract  of  incor- 
poration, which  without  such  reservation  would  be  irrepealable. 
It  removes  the  impediment  to  legislation  touching  the  contract. 
It  places  the  corporation  in  the  same  position  it  would  have  occu- 
pied had  the  Supreme  Court  held  that  charters  are  not  contracts, 
and  that  laws  repealing  or  altering  them  did  not  impair  the  obliga- 
tion of  contracts.  The  property  of  the  corporation,  acquired  in 
the  exercise  of  its  faculties,  is  held  independently  of  such  re- 
served power ;  and  the  State  can  only  exercise  over  it  the  control 
which  it  exerdses  over  the  property  of  individuals  engaged  in  simi- 
lar business. 

The  case  of  Detroit  v,  Detroit  and  Howell  Plank  Koad  Co.,  in 
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the  Sapreme  Coart  of  Michigan,  is  in  point  on  both  of  the  propo- 
sitions stated.  An  act  of  the  L^islatnre  of  the  State,  amending 
the  charter  of  the  company,  leamred  it  to  remoye  without  the 
limits  of  the  ci^  of  Detroit  a  toil-gate  on  its  road,  then  within  the 
limits.  The  effect  of  the  act  was  to  take  from  the  company  about 
two  and  a  half  miles  of  its  road,  npon  which  it  collected  tolls. 
The  act  under  which  the  company  was  incorporated  reserved  a 
power  in  the  Legislature  to  repeal  and  amend  it  at  any  time,  and 
the  question  was  whether,  under  this  reservation,  the  Legislature 
could  require  the  removal  of  the  toll-gate  out  of  the  city ;  and  it 
was  held  that  it  could  not.  Ordinarily  a  law  requiring  the  removal 
of  a  toll-gate  from  one  place  to  another  on  a  road  would  be  a  mere 
police  regulation,  but  here  it  was  something  more;  it  deprived  the 
company  of  compensation  for  the  use  of  its  road  within  the  cit j 
limits,  that  is,  for  a  large  part  of  the  travel  over  it  The  Court, 
speaking  through  Mr.  Justice  Cooley,  observed  that  there  were 
cases  in  which  amendments  to  chartera  having  some  resemblance 
to  this  had  been  sustained ;  and  cited  seversd  which  involved  a 
mere  police  regulation,  such  as  requiring  a  railroad  company  to 
build  a  station-house  and  stop  its  trains  at  a  certain  locality ;  to 
permit  and  provide  for  the  crossing  of  its  track ;  and  to  tmite  with 
^hen  in  a  ^mmon  paesen^r  station  for  trai^  entering  a  citj. 
^^  But,'^  the  Court  added,  ^^  there  is  no  well-considered  case  m  which 
it  has  been  held  that  a  Legislature,  under  its  power  to  amend  a 
charter,  might  take  from  the  corporation  any  of  its  substantial 

Sroperty  or  property  rights.  In  some  cases,  tne  power  has  been 
enied  where  the  interest  involved  seemed  insimincant  The  case 
of  Albany,  etc.,  R.  R  Co.  v.  Brownell,  24  N.  x .  845,  is  an  illus- 
tration. It  was  there  decided  that  although  the  Legislature  miffht 
require  railroad  companies  to  suffer  highways  to  cross  their  trades, 
they  could  not  subject  the  lands  which  the  companies  had  acquired 
for  other  purposes,  to  the  same  burden,  except  in  connection  with 
the  provision  for  compensation.  The  decision  was  in  accord  with 
that  in  Commonwealth  v.  Essex  Co.,  13  Gray,  289,  253,  in  which, 
while  the  power  to  alter,  amend,  or  repeal  the  corporate  franchises 
was  sustained,  it  was  at  the  same  time  declared  that  ^  no  amend- 
ment or  alteration  of  the  charter  can  take  away  the  property  or 
rights  which  have  become  vested  under  a  Intimate  exercise  of  the 
powers  granted.'  The  same  doctrine  is  clearly  asserted  in  R.  IL 
Co.  V,  llutine,  96  IT.  S.  499,  and  is  assumed  to  be  unquestionable  in 
the  several  opinions  delivered  in  the  Sinking  Fund  Cases,  99  U.  S. 
700. 

^^  But  for  the  provision  of  the  Constitution  of  the  United  States, 
which  forbids  impairing  the  obligation  of  contracts,  the  power  to 
amend  and  repeal  corporate  charters  would  be  ample  without  being 
expressly  reserved.  The  reservation  of  the  right  leaves  the  State 
where  any  sovereignty  would  be,  if  unrestrained  by  express  consti- 
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totional  limitations  and  with  the  powers  which  it  wonld  then  pos* 
sees.  It  mis^ht,  therefore,  do  what  it  would  be  admissible  for  an^ 
constitutional  government  to  do  when  not  thus  restrained^  but  it 
could  not  do  what  would  be  inconsistent  with  constitutional  princi* 
plea.  And  it  cannot  be  necessary  at  this  day  to  enter  upon  a  dis- 
cussion in  denial  of  the  right  of  the  Government  to  take  from 
either  individuals  or  corporations  any  property  which  they  may 
rightfully  have  acquired.  In  the  most  arbitrary  times  such  an  act 
was  recognized  as  pure  granny,  and  it  has  been  forbidden  in  Eng- 
land ever  since  Magna  Charta,  and  in  this  country  always.  It  is 
immaterial  in  what  way  the  property  was  lawfullv  acouired,  wheth- 
er by  labor  in  the  orainaiy  avocations  of  life,  by  ffif t  or  descent, 
or  by  making  profitable  use  of  a  franchise  granted  by  the  State,  it 
is  enough  that  it  has  become  private  property,  and  it  is  then  pro- 
tected by  the  '  law  of  the  land.' ''    (43  Mich.  140-147.) 

We  have  already  extended  this  opinion  to  a  great  length,  and 
we  do  not  think  it  necessary  or  important  to  notice  other  positions 
urged  by  counsel,  with  mat  learning  and  abilitv,  against  the 
va£dit^  of  the  taxes  for  \raich  the  present  action  is  brought.  We 
are  satisfled  that  the  assessment,  upon  which  they  were  levied,  is 
invalid  and  void,  and  iud^ent  must  be  accordingly  entered  on  the 
demurrer  for  the  de&ndant,  and,  by  stipulation  of  parties,  the 
judgment  must  be  made  final. 

Sawtxb,  C^  J.  Concurring  Omnion. — The  facts  of  this  case  are 
fully  stated  by  Mr.  Justice  fiela,  and  need  not  be  repeated  here. 
The  questions  presented  are  of  the  gravest  character,  and  of  the 
utmost  importance  to  the  people  of  OaKf  omia.  While  I  concur, 
generally,  m  the  conclusions,  and  in  the  line  of  argument  adopted 
by  my  associate,  I  shall  also  state  as  briefly  as  I  reasonably  can, 
considering  the  ^vity  of  the  questions  discussed,  my  conclusions 
upon  the  points  mvolved. 

1.  In  my  judgment,  the  word  ^^  person,''  in  the  clause  of  the 
Fourfeeoith  Amendment  to  the  National  Constitution,  ''No  State 
shall  ....  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  the  equal  pro- 
tection of  the  law,"  includes  a  private  corporation.  It  must,  at 
least,  through  the  corporation  mclude  the  natural  persons  who 
compose  the  corporation,  and  who  are  the  beneficial  owners  of  all 
the  property,  the  techniod  and  l^al  title  to  which  is  in  the  corpo- 
ration, in  trust  for  the  corporators.  The  fact  that  the  corporators  are 
united  into  an  ideal  legal  entity,  called  a  corporation,  does  not 
prevent  them  from  having  a  right  of  property  m  the  assets  of  the 
corporation,  which  is  entitled  to  the  protection  of  this  clause  of  the 
Constitution.  Nor  does  the  intervention  of  this  artificial  being 
between  the  real  beneficial  owners  and  the  State,  for  the  simple 
purpose  of  convenient  management  of  the  business,  enable  the 
S  A.  A  E.  R  Gas.— 8 
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Dtate,  by  actii^  directly  upon  the  legal  entity,  to  deprive  the  real 
parties  ben^cially  int^'eeted  of  the  protection  of  these  important 
provisions.  In  the  language  of  Mr.  Pomeroy,  one  of  the  counsel^ 
which  I  adopt :  ^  Whatever  be  the  legal  nature  of  a  corporation  as 
an  artificial,  metaphysical  being,  separate  and  distinct  from  the 
individoal  members,  and  whatever  distinctions  the  common  law 
makes,  in  carrying  out  the  technical  legal  conception,  between  prop- 
erty of  the  corporation  and  that  of  the  individual  members,  stilly 
in  Implying  the  fundamental  guarantees  of  the  Constitution,  and  in 
thus  protecting  rights  of  property  these  metaphysical  and  technical 
notions  must  give  way  to  the  reality.  The  truth  cannot  be  evaded 
that,  for  the  purpose  of  protecting  rights,  the  property  of  all  busi- 
ness and  trading  corporations  is  the  property  of  the  individual  cor^ 
porators.      A  btate  act  depriving  a  business  corporation  of  its 

Sroperty  without  due  process  of  law  does,  in  fact,  deprive  the  in- 
ividual  corporators  oi  their  property.  In  this  sense,  and  within 
the  scope  of  these  grand  safeguards  of  private  rights,  there  is  no 
real  distinction  between  artificial  persons,  or  corporations,  and 
natural  persons." 

This  principle  is  recognized,  and  the  question  settled  for  al^ 
time  in  an  early  case  by  Chief  Justice  Marshall,  in  which  he  says : 
*^  Aliens,  or  citizens  of  different  States,  are  not  less  susceptible  of 
these  apprehensions,  nor  can  they  be  supposed  to  be  less  the  ob- 

f'scts  01  constitutional  provisions,  because  they  are  allowed  to  sue 
V  a  corporate  name.  That  name,  indeed,  cannot  be  an  iJien,  or  a 
citizen ;  but  the  persons  whom  it  represents  may  be  the  one  or  the 
other ;  and  the  controversy  is,  in  fact  and  in  law,  between  those 
persons  suing  in  their  corporate  character  by  their  corporate  name 
for  a  corporate  right,  and  the  individuals  against  whom  the  suit 
may  be  instituted.  Substantially  and  essentially  the  parties  in 
such  a  case,  where  the  members  of  the  corporation  are  aliens  or 
citizens  of  a  different  State  from  the  opposite  party,  come  within 
the  spirit  and  terms  of  the  jurisdiction  conferred  by  the  Constitu- 
tion on  the  national  tribunals."  Bank  U.  S.  v.  Deveaux,  5  On 
87.  It  is  upon  this  principle  that  the  National  Courts  have  ever 
since  entertained  jurisdiction,  on  the  ground  of  citizenship,  of  the 
corporators  in  cases  wherein  corporations  are  the  parties  to  the 
record.  The  cases  in  the  Supreme  Court  upon  this  point  are 
numerous,  and  too  familiar  to  require  further  citation.  In  Society, 
etc.,  V.  New  Haven,  8  Wheat.  464-489,  it  was  held  that  a  cor- 

S)ration  was  protected  under  the  Sixth  Article  of  the  Treaty  with 
ngland  of  1783,  which  reads :  ^^  There  shall  be  no  confiscations 
made,  nor  any  prosecutions  commenced  against  any  person  or  per- 
sons for  or  by  reason  of  the  part  which  he,  or  they,  may  have 
taken  in  the  present  war,  and  that  no  person  shall,  on  that  account, 
suffer  any  future  loss  or  damage,  cither  in  person,  liberty,  or  prop- 
erty," etc    The  word  "  person,"  in  the  Civil  Eights  Act  of  Con- 
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grefiB  of  April  20ihj  1870. 17  Stat.  13,  waB  held  on  the  circnit  io 
inclode  a  corporation.  North  West  Fert  Co.  v.  Hyde  Park,  8 
Bifis.  481.  In  Ilailroad  Company  v.  Richmond,  96  U.  S.  529, 
the  Supreme  Court  aasumes  that  a  corporation  is  included  in  the 
word  ^^  person,"  as  thus  used  in  the  Fourteenth  Amendment. 

The  word  ''  person"  is,  unquestionably,  much  broader  in  its 
agnification  than  the  word  ^^  citizen,"  and  the  change  from  the 
word  ^^  citizen,"  in  the  first  clause  of  the  section,  to  the  word 
^person,"  of  so  much  larger  import  in  the  last,  must  have  been 
well  considered ;  and  have  been  intended  to  extend  the  shield  of 
the  Constitution  to  all  cases  whidi  might  require  the  protection  of 
this  wholesome  and  greatly  needed  guarantee.  There  is  nothing  in 
the  context  to  indicate  a  purpose  to  limit  the  meaning  of  the  word 
person  to  a  narrower  sense  than  the  word  ordinarily  and  naturally 
imports ;  or  to  make  the  application  of  the  provision  partial  only. 
To  exdnde  corporations  from  its  import,  would  be  to  leave,  perhaps, 
at  this  day,  the  far  larger  portion  of  tibe  vast  capital  of  tne  coun- 
try employed  in  grait  enterprises,  either  commercial,  manufactur- 
ing, mining,  or  otherwise,  beyond  the  pale  of  its  protection.  There 
is  no  good  reason  for  excluding  the  property  of  corporations  from 
the  same  protection  extended  to  otner  property,  it  is  subject  to 
all  the  burdens,  and  it  should  be  entitled  to  all  the  immunities  of 
other  property.  It  is,  at  last,  the  property  of  natural  persons. 
The  provision  is  protective  and  remedial,  not  punitive  in  character, 
and  should,  therefore,  be  liberallv,  not  strictly,  construed.  No 
restriction  should  be  put  upon  tne  term  not  called  for  by  the 
exigencies  of  the  case,  or  by  the  public  interests ;  and  it  must  be 
manifest  that  the  public  interest  reqtdres  that  the  broadest  signifi- 
cation should  be  adopted.  Blackstone  treats  of  corporations  under 
the  head  of  Bights  of  Persons,  Chapter  XYIII.,  under  this  head, 
being  devoted  to  the  subject.  He  says:  ^^ Persons,  also,  are 
divided  by  law  into  either  natural  persons  or  artificial,"  giving  a 
definition  of  each.  Book  I.,  123.  So,  also,  does  Kent,  2  vol.,  8l6. 
In  United  States  v.  Amedy,  11  Wheaton,  412,  wherein  a  person 
was  indicted,  under  an  act  of  Congress,  for  destroying  a  vessel  be- . 
longing  to  a  corporation,  the  Supreme  Court  held,  that  a  corpora- 
tion is  a  person  within  the  meanmg  of  the  act.  The  court,  among 
other  thinss,  says:  ''The  mischief  intended  to  be  reached  by  the 
statute  is  we  same,  whether  it  respects  private  or  corporate  persons. 
That  corporations  are  in  law,  for  civil  purposes,  deemed  persons  is 
unquestionable."  And  the  court  in  this  case  nolds  the  same  for 
criminal  purposes  also ;  and  in  criminal  cases  statutes  are  strictlv 
construed.  So  in  regard  to  the  provisions  of  the  Fourteenth 
Amendment  under  consideration,  ''the  mischief  intended  to  be 
reached"  by  the  amendment  ''is  the  same,  whether  it  respects 
private  or  corporate  persons."  (See  also  cases  cited  in  the  opinion.) 
The  authorities  to  a  similar  effect  are  numerous.     (See  as  ex- 
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aoipleft  People  u  I11&  Co.^  15  John.  588 ;  Plantere'  Bank  tf.  An- 
drews, 8  Porter,  404;  £yd.  on  Corp.  15;  Douglaas  ir.  Pacifie 
Mail  Steamship  Ca,  4  CaL  304;  State  v.  Naahville  UniTeraityy  4 
Hnmph.  166.)  TlMe  are  manj  o^her  caaee  a£Eordkig  support, 
more  or  less  direet|  to  this  view. 

In  Insaxaaoe  Coi  v.  Kew  Orleans,  1  Woods^  85^  it  was  held  on 
the<3ircuit  that  a  eorperation  is  not  embraced  m  the  word  ^^  nerson,'^ 
as  need  in  the  ameadmeiit  nnder  consLderation,  and  the  oupreme 
Oourt  of  California,  upon  the  authoritj  el  that  case^  made  a  similar 
rulinff  in  Central  Paoifio  Sailroad  Ca  v«  The  Stala  Boud  o£ 
SquMication,,  8  Paeifio  Law  Journal,  1155w  Bat  notwithstanding 
their  high  character  for  ability,  and  my  reeoeet  for  the  deeisions  of 
the  jad^  taking  thalfvieWyi  am  oompelled  to  ado^  a  different 
ceoflliision.  I  think,  both  upon  reason  and  authonibyy  that  the 
other  IS  the  better  view.  Again,  with  respect  to  corporate  pro^ 
eit^y  I  adopt  the  language  of  counsel,  whidt  expresses  my  view 
accurately  and  clearly:  '^The  property  of  the  corp<»^tion  is  in 
reality  the  property  of  its  indiridiial  corporators*  A  State  statute 
depriving  a  cc«poration  of  its  property  does  deprive  the  individual 
corporators  of  their  property.  These  clauses  of  the  Fifth  and 
Fourteenth  Amendments,  and  the  similar  dauses  of  the  State  Con^ 
stitntion,  af»ply,  therefore,  to  private  corporatione,  not  alone  be* 
cause  such  c<MTK>rati<ms  are  ^  persons,'  within  the  meaiuBg  of  that 
word^  but  also  oeoaose  statutes  violating  their  prohibitions  in  deal^- 
ing  with  corporations  must  necessarily  infringe  upon  the  ri^ts  oi 
natural  persona  In  applying  and  enforcing  these  constitutional 
gnaiantees,  corporations  cannot  be  separated  from  l&e  natural  per- 
sons who  compose  them."  It  is  upon  this  principle  that  the  de- 
cision in  Dodge  v.  Woolsey,  18  How.  331,  rests^  which  establishes 
the  right  of  stockholders  to  maintain  a  suit  against  the  direetors  of 
the  corporation  and  State  officers  to  restrain  the  payment  by  the 
one,  and  the  collection  by  the  other,  of  a  tax  illegally  assessed 
afBoiist  llie  corporation.  See,  also,  Mandiall  v*  Baltimore  and  Ohio 
£ulroad  Co.,  16  How.  327.  Bat  a  corporation  itself  is,  in  my 
judgment)  a  "person,"  within  the  meaning  of  the  constitutional 
provision  in  qnestion.  Such  has  been  the  raling  in  all  cases  under 
statutes  contaming  the  word  "person,"  nnleai}  tne  context  cleaxly 
indicated  a  more  limited  signification. 

3.  I  shall  not  spend  much  time  in  discussing  the  question 
whether  the  Fomteenth  Amendment  applies  only  to  the  African 
race.  Undoubtedly,  the  negro  furnished  the  immediate  occasion 
and  motive  for  the  adoption  of  the  amendment ;  but  its  benefits 
conld  not  have  heexi  intended  to  be  limited  to  the  negro.  The 
protection  afforded  is  as  important  to  others  as  to  him,  as  is  clearly 
shown  by  experience  under  this  provision.  A  whole  race,  not 
African,  large  numbers  of  whom  came  to  our  shores  under  the 
s(denm  guarantees  of  stipulations  in  a  treaty  suggested  and  sought, 
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and  in  great  part  framed  by  oorselyes,  to  promote  <mT  then  rap- 
poeed  interests,  were  among  the  first  to  inyoke  this  verjr  proTisioa 
of  the  Fourteenth  Amendment,  to  'proieet  them,  tmder  the  word 
^person,"  in  the  right  to  earn  an  honest  living,  bj  honest  labor; 
and  its  protecting  power  was  not  invoked  in  vain.  Parrott's  Chi- 
nese Case,  6  Saw.  849 ;  In  re  Ah  Chong ;  (%inese  Fi^erman  Case, 
6  Saw.  451.  Who,  m  riew  of  past  experience,  shall  say  there  was 
no  occasion  to  extend  tiie  signification  of  the  word  person,  beyond 
the  n^ro  !  And  are  all  other  races,  indnding  our  own,  to  be  now 
withdrawn  from  its  protecting  power  by  so  narrow  and  unnatural 
a  constmction !  I  apprdiend  not.  If  tiie  line  cannot  be  drown  at 
the  negro,  then  no  other  can  be  adopted  that  will  not  embraee 
eyery  human  beinff  in  his  individual  enaracter,  or  ia  his  legal  as- 
sociation with  his  fellows  for  the  more  conyenient  adsainistratioQ 
of  his  property,  and  more  sucoessf  ol  pursuit  of  happiness.  I  aj^i^ 
hend  tnat  it  would  have  struck  the  world  with  some  astoniriiment, 
when  this  amendment  was  proposed  to  the  people  of  the  United 
States  for  adoption,  if  it  had  read :  ^  Nor  shall  any  State  depriye 
any  person  of  the  negro  race  of  life,  liberty,  or  property,  wioievt 
due  process  of  law;  nor  deny  to  any  person  of  me  negro  raee 
within  its  jurisdietion  the  equal  protection  of  the  laws."  Yet  so 
it  must,  in  effect,  be  read  ii  its  operation  is  to  be  limited  to  that 
race.  The  rights  of  the  n^ro  are,  certainly,  no  more  sacred  or 
worthy  of  protection  than  ue  rights  of  the  Caucasian  or  other 
races ;  and  the  security  of  the  rights  of  corporations,  and,  through 
them,  the  rights  of  the  real  parties — ^the  corporators — is  as  of  great 
public  importance  as  the  security  of  any  other  private  interests. 

3.  Does  the  assessment  in  question,  made  in  strict  pursuance  of 
the  provisions  of  the  Constitution  of  California,  violate  that  clause 
of  the  Fourteenth  Amendment  of  the  National  Constitution,  which 
says,  tiiat  no  State  '^  shall  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law''!  The  provision  of  the 
State  Constitution  under  which  the  assessment  was  made  is  as  fol- 
lows ^  The  franchise,  roadway,  road-bed,  rails,  and  rolling-stock 
of  all  railroads  operated  in  more  than  one  county  in  this  State, 
shall  be  assessed  by  the  State  Board  of  Equalization  at  their  actual 
y^ue,  and  the  same  shall  be  apportioned  to  the  counties,  cities  and 
counties,  cities,  towns,  townships,  and  districts,  in  which  such  rail- 
roads are  located,  in  proportion  to  the  number  of  miles  ef  roadway 
laid  in  such  counties,  cities  and  counties,  cities,  towns,  townships, 
and  districts."  This  is  the  only  provision  affecting  this  question. 
To  take  one's  property  by  taxation  is  to  take  or  deprive  one  of  his 
property ;  and  if  not  taken  in  pursuance  of  the  law  of  the  land — in 
some  due  and  recognized  course  of  proceedings,  based  upon  well- 
reooffnized  principles  in  force  before,  and  at  the  time  this  clause 
was  first  introduced  into  tiie  various  Constitutions  and  the  legisla- 
tion of  the  country — ^is  to  take  it  ^^  without  due  process  of  btw." 
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The  signification  of  these  words  has  been  the  subject  of  jadicial 
consideration  and  discussion  in  a  vast  number  of  cases ;  and  their 
import  has  been  determined  to  be  the  same  as  that  of  equivalent 

Shrases  in  Magna  Oharta,  from  which  the  principle  adopted  was 
erived. 

I  shall  not  attempt  to  give  an  accurate  definition  of  the  terms, 
^  due  process  of  law/'  applicable  to  all  cases.  It  is  not  necessary 
for  the  determination  of  tliis  case  to  do  so.  It  is  enough  to  say 
that  it  has  been  settled  by  j'udicial  deciBion,  as  I  think,  that  wheth^' 
er  the  proceeding  be  judicial,  administratiye,  or  executive,  if  it 
affects  life  or  li&rty,  or  takes  property  directly,  or  imposes  a 
charge  which  becomes  the  basis  oi  taldn^  property,  some  Kind  of 
notice,  or  opportunity  to  be  heard  on  his  own  behalf  aod  to  de- 
fend his  riglits,  given  to  the  person  whose  life  or  liberty  is  to  be 
affected,  or  whose  property  is  to  be  taken  or  burdened  with  the 
liability,  is  an  indispensable  element — ^an  essential  ingredient— of 
"  due  process  of  law.*'  No  one,  I  apprehend,  would  for  a  mo- 
ment contend,  that  a  man's  life  or  nis  liberty  could  be  legally 
taken  away  without  notice  of  the  proceeding,  or  without  being 
heard ;  or  that  a  proceeding  whereby  his  life  or  liberty  should  be 
forfeited  or  permanently  affected,  without  notice  or  opportunity 
to  be  heard  m  his  own  defence,  could,  by  any  possibility,  be  by 
^*  due  process  of  law."  In  such  cases  there  c^uld  be  no  jast  con- 
ception of  ^^  due  process  of  law"  that  would  not  embrace  these 
elements  of  notice  and  opportunity  to  be  heard.  Any  conception 
excluding  these  elements  would  be  abhorrent  to  all  our  ideas  of 
either  law  or  justice.  If  these  elements  must  enter  into  and  con- 
stitute an  essential  part  of  due  process  of  law,  in  respect  to  life 
and  liberty,  they  must  also  constitute  essential  ingredients  in  due 
process  of  law  where  property  is  to  be  taken ;  for  the  guarantee 
m  the  CSonstitution  is  found  in  the  same  provision,  in  the  same 
connection,  and  in  the  identical  lannage  applicable  to  all.  One 
meaning,  therefore,  cannot  be  attributed  to  the  phrase,  with  re- 
spect to  property,  and  another  with  respect  to  life  and  liberty. 

Having  stated  the  principle,  which  I  conceive  to  be  established 
by  an  unbroken  line  of  authorities,  I  shall  refer  to  some  of  them. 
One  of  the  latest  and  most  instructive  cases  upon  the  subject,  was 
recently  decided  by  the  Court  of  Appeals  of  the  State  of  New 
York^  from  which  1  shall  extract  a  passage,  which  I  adopt,  as  ex* 
presBin^  my  own  views,  and  presentWtJ^e  (jTiestion  in  a  very  dear 
and  satisfactory  light.  It  involved  the  validity  of  an  assessment 
for  a  public  street  improvement,  and  but  one  qaestion,  which  was 
decisive  of  the  case,  was  examined  or  determined.  The  question 
was,  as  to  the  validilr  of  the  law  under  which  the  assessment  was 
made.  The  Court,  oy  Mr.  Justice  Earl,  says :  ^^  The  latter  assess- 
ment could  be  made  without  any  notice  to,  or  hearing  of,  any  per- 
son.   The  law  requires  no  notice,  and  a  provision  for  notice  cannot 
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be  implied.  TTpon  the  assumption  that  the  law  was  valid,  there 
was  ample  authority  for  the  Commissioners  to  make  the  assessment 
without  any  notice  or  hearing."  (Stuart  v.  Palmer,  74  N.  Y.  186.) 
The  Judge  proceeds:  ^^I  am  of  the  opinion  that  the  Constitution 
sanctions  no  law  imposing  such  an  assessment  without  a  notice  to 
and  a  hearing,  or  an  opportunity  of  a  hearing  by  the  owners  of  the 
propertnr  to  be  assessed.  It  is  not  enough  that  the  owners  may  by 
chance  nave  notice,  or  that  they  may,  as  a  matter  of  favor,  have  a 
hearing.  The  law  must  require  a  notice  to  them  and  give  them  a 
right  to  a  hearing,  and  an  opportunity  to  be  heard.  It  mattera  not 
upon  the  question  of  the  constitutionalitv  of  such  a  law,  that  tlie  as- 
sessment has  in  fact  been  fairly  apportioned.  The  constitutional 
validity  of  a  law  is  to  be  tested,  not  oy  what  has  been  done  under 
it,  but  what  may,  by  its  authority,  be  done.  The  Legislature  may 
prescribe  the  ^d  of  notice,  and  the  mode  in  which  it  shall  bie 
given  but  it  cannot  dispense  with  all  notice."    (lb.  188.) 

'^  The  Legislature  can  no  more  arbitrarily  impose  an  assessment 
for  which  property  may  be  taken  or  sold  than  it  can  render  a  judg- 
ment against  a  person  without  a  hearing.  It  is  a  rule  founded  on 
the  first  principles  of  natural  justice,  older  than  written  constitutions, 
that  a  citizen  shall  not  be  deprived  of  his  life,  liberty,  or  property 
witliout  an  opportunity  to  be  heard  in  defence  of  his  rights,  and  the 
constitutional  provision  that  no  person  shall  be  deprived  of  these 
without  due  process  of  law,  has  its  foundation  in  this  rule.  This  pro- 
vision is  the  most  important  guarantee  of  personal  rights  to  be  found 
in  the  Federal  or  State  Constitutions.  It  is  a  limitation  upon  arbi- 
trary legislation.  Ko  citizen  shall  arbitrarily  be  deprived  of  his 
life,  lib^y,  or  property.  This  the  Legislature  cannot  do  nor  au- 
thorize to  De  done.  ^Due  process  of  law'  is  not  confined  to  any 
judicial  proceedings,  but  extends  to  every  case  which  may  deprive 
a  citizen  of  his  life,  liberty,  or  propierty,  whether  the  proceeding  be 
judicial,  administrative,  or  executive  in  its  nature*  This  great 
guarantee  is  always  and  everywhere  present  to  protect  tlie  citizen 
against  arbitrary  interference  with  these  sacred  rights."  (Ib«  190.) 
•  •«..«.« 

*'Ko  case,  it  is  believed,  can  be  found  in  which  it  was  decided 
that  the  constitutional  guarantee  did  not  extend  to  cases  of  assess- 
ments, and  yet  we  may  infer  from  certain  dicta  of  Judges  that  their 
attention  was  not  called  to  it,  or  that  thev  lost  sight  of  it  in  the 
cases  which  thev  were  considering.  It  lias  sometimes  been  inti- 
mated that  a  citizen  is  not  deprived  of  his  property,  within  the 
meaning  of  this  constitutional  provision,  by  tlie  imposition  of  an 
assessment.  It  might  as  well  be  said  that  he  is  not  deprived  of  his 
property  by  a  judgment  entered  against  him.  A  judgment  does  not 
take  prop>erty  until  it  is  enforced,  and  then  it  takes  the  real  or  per- 
sonal propeiiy  of  the  debtor.     So  an  assessment  may  generally  be 
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enforced,  not  only  against  the  real  eataie  npon  which  it  it  a  lien, 
bnt,  as  in  this  case,  against  the  penooal  property  of  the  owner  also, 
and  by  it  he  may  just  as  mnoh  oe  deprired  of  lus  property^  and  in 
the  same  sense,  as  the  judgment  debtor  is  deprired  of  his  by  the 
judgment"    (lb.  195.) 

Much  more  is  worth  Quoting,  but  it  would  extend  this  opinion 
to  an  unreasonable  length. 

TI^us,  it  is  determined  in  the  case  cited,  that  a  party  is  not  only 
entitled  to  notice  and  an  oppcnrtuniiy  to  be  heard,  but  that  the  law, 
or  Constitution  itself,  must  expressly  jproyide  for  notice.  This 
decision  was  approved  by  the  Supreme  Oourt  of  California  in  Oc- 
tober last,  in  MuUigad  v.  Smith,  involving  the  validity  of  a  tax. 
8  Pacific  Law  Journal,  499. "  Said  McKinstry,  J.:  ^  In  my  opinion, 
the  statute  provides  no  notice  or  process  by  the  means  of  which  prop- 
erty-owners can  be  subjected  to  the  judgment  of  the  County  Court. 
The  act  is,  therefore,  void ;"  citing  Stuart  t^.  Palmer,  supra ;  Cooley 
on  Taxation,  266,  and  other  cases ;  and  McKee,  J.,  in  the  same 
case,  said :  ''It  is  a  principle  which  underlies  all  forms  of  govern- 
ment by  laws,  that  a  citizen  shall  not  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  The  Legislature  has  no 
power  to  take  away  any  man's  property,  nor  can  it  authorize  its 
a^nts  to  do  so,  without  first  providing  for  personal  notice  to  be 
given  to  him,  and  for  a  full  op|)ortunityof  time,  i^laoe,  and  tribunal, 
to  be  heard  in  defence  of  his  rights.  This  constitutional  guarantee 
is  not  confined  to  judicial  proceedings,  but  extends  to  every  case  in 
which  a  citizen  may  be  deprived  of  life,  Uberty,  or  properly,  whether 
the  proceeding  oq  judicial,  administrative,  or  executive  in  its 
nature." 

In  Patten  v.  Green,  18^  CaL  829,  Mr.  Justice  Baldwin,  all  the 
Justices,  including  Mr.  Justice  Fields  concurring  in  the  opinion, 
said :  ^^  We  think  it  would  be  a  dangerous  precedent  to  hold  that 
an  absolute  power  resides  in  the  Supervisors  to  tax  land  as  they 
may  choose,  without  giving  any  notice  to  the  owner.  It  is  a  wwear 
liable  to  great  abuse.  The  general  principles  of  law  applicable  to 
such  tribunals  oppose  the  exercise  of  any  such  power."  The  raia- 
ing  of  the  tax  by  the  Board  of  Equalization  was  held  void  for  want 
of  notice.  Mr.  Webster,  in  the  I)artmouth  College  Case,  defined 
due  process  of  law,  or  ''  the  law  of  the  land,''  as  "  the  general  law, 
whicn  hears  before  it  condemns,  which  proceeds  upon  ibquiry,  and 
renders  judgment  only  after  trial"  He  adds,  ^^  Everything  which 
may  pass  under  the  form  of  an  enactment  is  not 'the  kw  of  the 
knd.''' 

In  Cooper  v.  Board  of  Works,  108  Eng.  C.  L.  B.  181.  in  which 
was  in  question  the  action  of  the  Board  of  Public  Works,  in  pur- 
suance of  a  statute  which  did  not  require  notice,  Willes,  J.,  said : 
^^  I  apprehend  that  a  tribunal,  which  is  by  law  invested  with  power 
to  affect  the  property  of  one  of  Her  Majesty's  subjects,  is  bound  to 
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give  saeh  subject  ma  opportBnity  of  beinj^  hetrd  before  it  proeeeck. 
And  that  tliat  rale  is  of  nniversal  spphcation,  and  foanded  upon 
the  plainest  principles  of  jnstiee."  In  the  sune  case,  Byles,  J., 
said :  ^*  The  judgment  of  Mr.  Justice  Forteseue,  in  Dr.  Bentlej's 
cue,  is  somewhat  quaint,  but  is  rery  applicable,  and  has  been  the 
law  from  that  time  to  the  present."  He  siCjs:  ^The  objection 
for  want  of  notice  can  never  be  got  over.  The  laws  of  God  and 
man  both  give  the  party  an  opportunity  to  make  his  defence,  if  he 
has  any.  1  remember  to  have  neard  it  observed  by  a  very  learned 
man,  ujhw  such  an  occasion,  that  even  God  himself  did  not  pass 
sentence  upon  Adam  before  he  called  upon  him  to  make  his  de- 
fence. '  Adam  where  art  thou !  Hast  thou  not  eaten  of  the  tree 
whereof  I  commanded  thee  that  thou  shouldest  not  eat?'"  See, 
also,  Philadelphia  v.  Miller,  49  Pa.  448:  Matter  of  Ford,  6  Lans. 
98;  Ovoii^  V.  Foote,  66  N.  Y.  2«3 ;  Westervelt  v.  Gregg,  12  K 
Y.  909 ;  Gboley,  Cionst  lim.  355  ;  Butler  v.  Sup.  Sa^.,  26liich.  22, 
29 ;  Sedgwidc's  Stai.  and  Constitutiooal  Construction,  Pomeroy's 
Ed.  474^  et  seq.,  and  notes;  Cooley  on  Taxation,  266,  267. 

In  Davidson  v.  New  Orleans,  (96  U.  S.  97,)  it  was  not  questioned, 
but  aesumed,  that  the  party  taxed  must  have  an  opportunity  to  be 
heard,  and  decided  upon  tnat  theory. 

In  my  judgment,  the  authorities  establish,  beyond  all  contro- 
veroj,  that  somewhere  in  the  process  of  assessing  a  tax  under  a  law, 
or  a  State  Oonstitution,  at  some  point  before  the  amount  of  the 
assessmeot  beeomes  finally  and  irrerooably  fixed,  the  statute,  or  the 
State  Constitution,  must  provide  for  notice  to  be  given  to  the 
owner  of  the  property  taxed,  and  an  opportunity  l^  afforded  to 
make  obiections  and  to  be  heard  upon  tnem.  in  some  form  or 
manner,  lie  must  be  afforded  an  opportunity  to  defend  his  interests. 
In  this  case  the  Constitution  maxes  no  provision  for  notice  or  a 
hearing,  and  the  answer  alleges  that  there  was  none,  which  is 
admitted  bv  the  demurrer, 

4.  On  belialf  of  the  plaintiff,  what  purports  to  be  a  statute  passed 
March  14^  1881,  fStatutes  1881-83,)  is  cited,  which,  it  is  insisted, 
supplements  the  Constitution,  and  provides  for  a  notice  and  hear- 
ing upon  a  petition  filed  within  five  days  after  the  assessment  is 
made  upon  a  railroad.  But  it  is  claimed,  that,  although  published 
in  the  volume  of  statutes  for  the  year  1881,  as  a  statute,  the  bUl 
never  constitutionally  passed,  and  that  it  is,  consequently,  no  law. 
Section  15  of  Article  lY.  of  the  Constitution  of  California  pro- 
vides, that  '^on  the  final  passage  of  all  bills  they  shall  be  by  yeas 
and  nays  upon  each  bill  separately,  and  shall  be  entered  on  the 
joumaki  and  no  biU  shall  become  a  law  without  the  concurrence  of 
a  majori^  of  the  members  elected  to  each  house.''  Under  section 
5  of  the  same  article  the  House  consists  of  eighty  members,  of 
irbom  it  would  require  forty-one  to  constitute  a  majority  of  the 
members  elected  to  the  House.    Upon  reference  to  the  published 
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jouraals  of  the  Legislature,  it  appears  that  the  bill  in  question 
passed  the  House  and  was  sent  to  the  Senate,  where  it  was  amended 
Dj  adding  a  lon^  provision,  bein^  the  very  provision,  if  any  there 
is,  which  gives  me  owners  of  rai&oads  of  the  class  in  question,  dis- 
satisfied with  the  assessment,  a  ri^ht  to  file  a  petition,  *^  within  five 
days  after  the  assessment  is  made  and  entered  of  record  on  the 
books  of  the  board,"  to  have  the  assessment  corrected,  and  provid- 
ing for  proceedings  upon  said  petition.  On  March  4,  the  House 
considered  the  Senate  amendment,  and  upon  a  call  of  the  yeas  and 
nays,  as  required  by  the  Constitution,  thu-ty-nine  members  voted 
for  the  amendment,  and  thirty-two  against  it,  there  being  four  paired 
and  not  voting ;  thus  the  votes  in  favor  of  the  amendment  were 
two  less  than  a  majority  of  members  elected  to  the  House,  and  the 
bill  failed.  It  does  not  appear  that  the  bill  ^  was  read  at  length." 
The  Speaker  declared  that  this  was  not  the  final  action  of  the 
House,  and  that  the  amendment  concurred  in  by  a  vote  of  89  yeas 
to  32  nays,  was  adopted.  An  appeal  having  been  taken  from  this 
decision  of  the  chair,  it  was  afterwards  laid  upon  the  table.  There- 
upon two  members  filed  each  a  separate  protest  aninst  the  decision 
oi  the  Speaker,  and  the  certificate  that  the  bill  had  passed,  on  the 
expressed  ground  that  it  did  not  receive  the  vote  of  a  majority  of 
the  members  elected  to  the  House.  All  this  appears  upon  the 
journal.  If  this  was  not  the  final  action  of  the  House,  then,  as 
there  was  no  further  action,  the  act  never  finally  passed,  even  by 
the  numbers  indicated.  (Assembly  Journal,  24th  Session,  p. 
472-5.) 

The  bill,  therefore,  never  was  constitutionally  passed,  and  never 
became  a  law.  Whether  the  bill  became  a  law  is  a  question  of  law 
of  which  the  Court  will  take  judicial  notice.  (Sherman  v.  Storey, 
80  Cal.  253  jOttawa  v.  Perkins,  94  U.  S.  268 ;  Gardner  v.  The 
Collector,  6  Wall.  509-10 ;  Post  v.  Supervisors,  105  TJ.  S.)  Under 
the  decisions  of  the  Courts  upon  constitutional  provisions,  in  all 
respects  similar  to  that  in  the  present  Constitution  of  California,  it 
is  settled,  that  the  Court,  to  inform  itself,  will  look  to  the  journals 
of  the  Le^slature.  So  the  Supreme  Court  of  the  United  States  holds 
where  it  is  so  decided  by  the  State  Courts  in  construing  their  own 
Constitutions  and  laws.  (See  cases  last  cited.)  I  am  not  aware  of 
any  decision  of  the  Supreme  Court  of  California  giving  a  different 
construction  to  the  State  Constitution  as  it  now  stands.  Unless 
this  mode  is  adopted  of  resorting  to  the  journals  to  ascertain  whether 
a  statute  has  been  legally  passed  or  not,  experience,  and  the  num- 
ber of  cases  that  have  already  arisen  under  similar  constitutional 
provisions,  demonstrate,  that  the  requirement  of  the  Constitution, 
that  the  vote  shall  be  taken  by  yeas  and  na^s,  and  a  majority  of 
the  members  required  to  vote  in  the  afiJrmative  on  the  nnal  pas- 
sage of  an  act,  would  be  of  little  avail.  While  we  think  the  case 
of  Sherman  v.  Storey  correctly  decided  under  the  Constitution  as 
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it  then  was,  we  are  of  the  opinion  that  the  change  in  the  Constitn- 
tion  requires  a  change  in  the  mle.  When  California  adopted  from 
other  States  the  provision  now  found  in  its  Constitution,  substan- 
tially as  found  in  the  Constitution  of  Illinois,  it  must  be  deemed 
to  have  adopted  with  the  proyision  the  settled  construction  put 
upon  it  by  tne  Courts  of  the  State  from  which  it  was  taken.  The 
leading  cases  upon  the  point  are  Spangler  v.  Jacoby,  14  111.  278 ; 
Prescott  V.  Board  of  Trustees^  etc.,  19  111.  826 ;  Osbom  v.  Stale^, 
5  West  Yir.  89,  and  the  cases  cited  in  Sherman  v.  Storey,  and  m 
those  from  the  United  States  Supreme  Court.  In  this  case  there 
is  something  more  than  an  omission  in  the  ioumals,  for  it  affirma* 
tively  appears  what  the  vote  was,  and  that  tne  bill  did  not  pass  by 
the  vote  required  by  the  Constitution. 

Statutory  provisions  also  have  been  adopted,  which  appear  to  be 
designed  to  give  effect  to  this  change  in  the  Constitution.  Section 
255  of  the  ^litical  Code  requires  the  Minute  Clerks  of  the  Sen- 
ate and  Assembly  to  "  keep  a  correct  record  of  the  proceedings  of 
their  respective  Houses."  And  sections*  256  and  257  require  the 
daily  proceedings  to  be  recorded  in  the  journals,  and  that  they 
^must  be  read  by  the  Secretary  each  day  of  meeting,  and  then  l>e 
authenticated  by  the  signatures  of  the  President  and  Speaker  of 
the  respective  Houses."  Section  1875  of  the  Code  of  Civil  Pro- 
cedure provides  that  ^^  Courts  take  judicial  notice  of  the  following 
facts.  .  .  .  Public  and  private  official  acts  of  the  legislative,  execu- 
tive, and  judicial  departments  of  this  State  and  of  the  United 
States,"  etc.  ...  ^^  In  all  these  cases  the  Court  may  resort  for  its 
aid  to  appropriate  books  or  documents  of  reference."  Section  1888 
provides  that  "Public  writings  are:  1.  The  written  acts  or  records 
of  the  acts  of  the  sovereign  authority  of  official  bodies  and  tribu- 
nals, and  of  pnblic  officers,  legislative,  judicial,  and  executive, 
whether  of  this  State  or  of  the  United  States,"  etc.  And  section 
1918  provides  that  "  official  documents  may  be  proved  as  follows : 
....  2.  "  The  proceedings  of  the  Legislature  of  this  State,  and 
of  Congress,  by  the  journals  of  those  bodies  respectively,  or  either 
House  thereof,  or  by  published  statutes  or  resolutions."  Thus  the 
journals  of  the  Legislature  are  put  upon  the  same  footing  as  the 
statutes.  We  think  there  can  be  no  doubt,  under  the  Constitution 
of  the  State,  and  these  statutes,  that  we  may  look  to  the  journals 
to  see  what  action  was  in  fact  had  with  respect  to  any  apparent  law, 
as  published  in  the  volumes  of  the  statutes  of  the  State ;  and  look- 
ing to  the  journals,  it  affirmatively  appears  that  the  act  upon  the 
statute  booK  in  question  never  did  b^ome  a  law. 

Even  if  the  act  had  passed,  it  is  at  least  extremely  doubtful 
whether  the  notice,  or  time  for  filing  the  petition,  is  sufficiently 
definite  to  be  of  any  effect.  The  assessment,  under  the  provision, 
might  be  made-— even  if  the  party  is  bound  to  notice  the  state  of 
the  record  on  the  first  Monday  of  May — the  five  days  might  elapse, 
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and  the  aeseBsment  be  transmitted  to  the  county  before  the  parhr 
aasessed  wonld  know,  nnder  the  law,  that  it  had  been  made.  Au 
the  acta  of  asaefisment  may  have  transpired  and  the  assessment  be- 
come final,  before  the  first  Monday  of  May.  The  Board,  however^ 
is  not  required  to  make  it  before  mat  day,  although  it  might  do  bo, 
and  the  party  assessed  can  scarcely  be  expected  to  watch  its  pro* 
oeedings,  from  day  to  day,  before  the  time  fixed  by  the  law. 

There  being,  then,  no  such  statute  as  is  relied  on  in  existence,  the 
validity  of  the  assessment  must  rest  alone  upon  the  constitutional 
provision  quoted,  and  the  act  of  1880,  adding  sections  8664  and 
§665  to  the  Political  Code ;  and  neither  provides  for  notice  of  any 
kind,  or  for  an  opportunity  to  be  heard  in  any  stage  of  the  pro- 
ceedinffs.  It  was,  therefore,  made  without  due  process  of  law,  aa 
we  understand  the  meaning  of  that  provision  as  used  in  the  Four- 
teenth Amendment  in  question. 

Section  3664  of  the  ^Political  Oode,  as  adopted  in  1880,  requireB 
the  president,  or  some  other  designated  ofScer  of  the  class  of  cor- 
porations in  question,  to  furnish  the  State  Board  of  Equalization, 
on  or  before  the  first  Monday  of  April  in  each  year,  a  detailed 
statement  of  the  whole  number  of  miles  of  road  operated,  the 
number  of  cars,  amount  of  rolling-stock,  and  their  value,  the  gross 
earnings,  and  various  other  particulars;  and  requires  the  said 
Board,  on  or  before  die  first  Monday  in  May,  to  assess  the  fran- 
chise, roadway,  road-bed,  rails,  and  rolling-stock.  It  is  urged  on 
the  part  of  the  plaintifiE,  that  diis  provision  furnishes  sufficient  no- 
tice and  opportunity  to  be  heard,  to  constitute  due  process  of  law 
on  this  pomty  within  the  meaning  of  the  constitutional  provision. 
In  our  judgment,  this  position  is  clearly  untenable.  This  is  sim- 
ply a  mode  adopted  for  obtaining  information  as  to  the  amount 
and  general  value  of  the  property  of  the  corporation,  as  a  basis,  in 
part,  at  least,  for  their  future  consideration  and  action  in  maldng^ 
the  assessment.  It  is  but  a  preliminary  step,  and  not  the  assess- 
ment, or  any  part  of  the  assessment.  The  Board  is  under  no  ob- 
ligation to  adopt,  either  the  statement  as  to  what  the  proj>erty  is, 
or  its  value.  It  may  reject  it  altogether  and  adopt  an  entirely  dif- 
ferent basis.  The  partv  interested  is  entitled,  at  some  point  of  the 
proceeding,  to  know  what  action  the  Board  takes  or  proposes  to 
take,  and  to  an  opportunity  to  be  heard,  as  to  its  propriety,  before 
the  assessment  becomes  fixed  and  irrevocable.  Other  classes  of 
property-holders,  also,  are  required  to  file  a  statement  of  their  prop- 
erty under  oath ;  yet  in  the  scheme  provided  for  their  assessment 
an  opportunity  to  be  afterwards  heard  is  provided  for. 

The  Oonstitutions  of  the  State  and  Nation  provide  that  private 
property  shall  not  be  ^^  taken  for  public  use  without  just  compen- 
sation.'^ When  parties  cannot  agree,  there  must  be  some  mode 
provided  for  ascertaining  the  value  of  property  so  proposed  to  be 
taken  for  public  use,  under  the  sovereign  right  of  eminent  domain* 
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Svppoee  a  etatnte  shovld  provide  a  Board,  or  even  a  Court,  to  as> 
BSiB  the  Yahie  of  property  propoeed  to  be  taken  tiiider  tkU  power, 
fixr  ndlroad  porpofles,  or  other  public  uae,  and  should  give  the 
owner  of  the  property  no  notice  or  opportunity  to  be  heard,  oth^ 
than  to  require  him  at  some  time,  say  a  month  anterior  to  the  eon- 
fiideration  and  determination  of  the  amount  to  be  paid,  to  f  umiah 
aach  Board  or  Court  a  similar  statement  aa  to  the  description  and 
yahie  of  the  property  to  that  required  by  section  3664,  wbich  the 
party  might  ao  or  omit  to  do ;  would  a  subsequent  ex-parte  detar* 
minatiou  of  the  value  by  the  Board  or  Court  be  in  pursuance  of 
due  prooesB  of  law  within  the  meaning  of  the  Constitution  1  I  ap- 
prehend that  no  court  would  sustain  such  a  proceeding.  I  also 
think  that  a  taking  for  the  purposes  of  taxation  under  such  an  as- 
soBsmenty  without  notice  or  opportunity  to  be  heard,  would  be 
equally  without  the  protection  of  due  process  of  law,  and  equally 
void. 

The  State  Supreme  Court  has  held  the  parovision  in  the  Oonsti- 
tutioii  of  California,  authorizing  the  State  Board  of  Equalazatioo 
to  asaess  finally  the  railroads  of  the  class  in  question,  to  be  self-exe- 
^^'^St  requirmg  no  legislation  of  any  kind  to  carry  it  into  full  ef^ 
feet;  also,  that  3ie  provision  is  mandatory.  (San  Francisco  and 
North.  Pacific  R  K  Co.,  8  Pacific  Law  Journal,  1061.) 

It  IB  insisted  by  defendant  that,  this  being  so,  it  is  mcompetent 
for  the  Legislature  to  add  or  take  from  the  requirements  f oniid  ist 
the  ConstUution,  and  that  the  additional  provision  of  section  8664^ 
as  adopted  in  1880,  is  void.  The  view  already  expressed  u|K>n  the 
section  renders  it  unnecessary  now  to  detamme  that  question,  al- 
though presented  by  the  record  and  argued  by  counsel.  It  would 
seem,  however,  that  there  can  be  no  constitutional  objection  to  leg^ 
istating  upon  details  for  the  purpose  of  more  effectually  carrying 
out  the  scheme  of  the  Constitution,  so  far  as  the  legislation  is  not 
ifiOonsiBtent  with  any  of  its  provisions.  It  is  a  general  rule  that  a 
State  Legislatare  has  all  legislative  power  not  inhibited  by  the  Oon- 
Btitution,  State  or  National  (Southern  Pacific  R  &  Co.  v. 
Qrtmi,  6  Saw.  186.) 

This  being  so,  it  would  seem  that  the  Legislature  might  supple- 
Toefoi  the  ccwstitutional  provision  by  statutory  provisions,  intended 
to  more  perfectly  protect  the  rights  of  the  pcurties  by  other  safe- 
guards, which  are  not  inconsistent  with  the  constitutional  provi- 
sion. But  as  this  is  a  question  more  properly  belonging  to  the 
State  oouitB,  we  do  not  deem  it  desirable  to  finally  determine  it 
now. 

5.  Is  the  provision  of  the  State  Constitution,  under  whidbi  the 
assessment  in  question  was  made,  in  conflict  with  the  provision  of 
the  Fourteenth  Amendment  to  the  National  Constitution^  which 
provides  that  no  State  *'  shall  deny  to  any  person  the  equal  pro- 
tection of  the  law"  f    The  Circuit  Justice  has  discussed  this  ques- 
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tion  80  fallj  and  satififactorily  tliat  I  fihaU  have  little  to  add.  The 
provision  is :  ^  A  mortgage,  deed  of  trost,  contract,  or  other  obli- 
gation by  which  a  debt  is  secured,  shall,  for  the  purposes  of  assesa- 
ment  and  taxation,  be  deemed  and  treated  as  an  interest  in  the 
property  affected  thereby.  Except  as  to  railroad  and  other  quasi 
public  corporations,  in  case  of  debts  so  secured,  the  value  of  the 

{)roperty  affected  by  such  mortgage,  deed  of  trust,  contract,  or  ob- 
igation,  less  the  value  of  such  security,  shall  be  assessed  to  the 
owner  of  the  property,  and  the  value  of  such  security  shall  be  a&* 
sessed  and  taxed  to  uie  owner  thereof,  in  the  county,  city,  or  dis- 
trict in  which  the  property  affected  thereby  is  situate,  llie  taxes 
so  levied  shall  be  a  lien  upon  the  property  and  security,  and  may 
be  paid  by  either  party  to  such  security ;  if  paid  by  the  owner  of 
such  security,  the  tax  so  levied  upon  the  property  alEected  thereby 
shall  become  a  part  of  the  debt  so  secured ;  if  the  owner  of  the 
property  shall  pay  the  tax  so  levied  on  such  security,  it  shall  con- 
stitute a  payment  thereon,  and  to  the  extent  of  such  payment  a 
full  discharge  thereof ;  provided,  that  if  any  such  security  or  ia- 
debtedness  snail  be  paid  by  any  such  debtor  or  debtors,  after  as- 
sessment and  before  the  tax  levy,  the  amount  of  such  levy  may 
likewise  be  retained  by  such  debtor  or  debtors,  and  shall  be  com- 
puted according  to  the  tax  levy  for  the  preceding  year." 

Whatever  the  property,  then,  real  or  personal,  mortgaged  to  se- 
cure a  debt,  the  value  of  the  debt  so  secured,  in  the  case  of  every- 
body except  ^^  a  railroad  and  other  quasi  public  corporation,'^  is  to 
be  aeducted  from  the  value  of  the  property  mortgaged,  and  the 
value  only  of  the  property  mortgaged,  ^Mess  the  value  of  such  se- 
curity, sbiall  be  assessed  and  taxM  to  the  owner  of  the  property, 
and  the  value  of  such  security  shall  be  assessed  and  taxed  to  the 
owner  thereof."  Tliat  is  to  say,  that,  whatever  the  property,  it 
shall  be  taxed  to  the  real  owner.  Bat  in  the  case  of  ^^  a  rauroad  or 
other  quasi  public  corporation,"  there  is  to  be  no  reduction  of  the 
value  of  the  mortgaged  property,  and  the  whole  is  to  be  taxed  to 
one  party,  whether  he  owns  the  whole  or  not  In  one  case,  if 
property  is  mortgaged  to  th^  extent  of  half  its  value,  the  owner  is 
assessea  upon  one-half  the  value,  and  the  owner  of  the  debt  secured 
is  taxed  upon  the  other  half.  But  in  the  other  case,  the  owner  of 
the  legal  title  to  the  property  is  assessed  and  taxed  upon  the  whole 
value  of  the  property,  and  the  other  party,  who  is  interested  to  the 
extent  of  one-half,  upon  none.  A,  a  natural  person,  has  fifty  thou- 
sand dollars  in  cadi---all  the  property  he  has — and  purchases  of  B, 
another  natural  person,  a  piece  of  real  estate  for  one  hundred  thou- 
sand dollars,  that  being  its  actual  value,  paying  one-half  down,  and 
giving  a  mortgage  for  fifty  thousand  dollars  to  secure  the  balance 
of  the  purchase-money.  The  Constitution  in  effect  says — and  in 
this  instance  such  is  the  real  actual  state  of  facts — that  A  and  B 
each  has  fifty  thousand  dollars  in  the  property,  one-half  not  having 
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been  paid  for  by  A,  and  each  shall  be  afieessed  and  pay  a  tax  upon 
hiB  own  intereat  in  it,  amounting  to  fifty  thousand  dollars.  A,  in 
this  instance,  is  worth  only  fifty  thousand  dolhm,  and  if  he  pays 
tues  upon  a  larger  amount,  he  pays  taxes  upon  property  he  does 
not  own — npon  property  owned  by  somebody  else*  This  seems  to 
be  a  self-evident  proposition. 

G,  "  a  railroad,  or  other  quasi  public  corporation,"  also  has  fifty 
thousand  dollars  cash,  and  purchases  of  B,  for  its  proper  use,  an 
adjoining  piece  of  real  estate  for  one  hundred  thousand  dollars, 
which  is  also  its  actual  value,  paying  fifty  thousand  dollara,  and 
riving  a  mortgage  to  secure  the  bamnce  of  the  purchase-money. 
In  this  case,  as  in  the  other,  the  actual  interest  of  each  in  the  prop> 
erty  is  fifty  thousand  dollars.  They  stand  precisely  upon  the  same 
footing  in  all  particulars  with  reference  to  the  property.  C  has 
only  mty  thousand  dollars  in  the  proper^ — ^it  not  having  paid  for 
the  other  half — ^and  B  the  rest  But  in  tnis  case  the  Constitution 
ssys  that  C  sliall,  nevertheless,  be  assessed  for  and  pay  taxes  upon 
the  whole  property,  double  the  amount  he  owns,  and  B  shall  not 
be  regnired  to  pay  anything.  That  is  to  say,  that  0  shall  not  only 
pay  the  tax  on  its  own  property,  but  the  tax  upon  B's  property ; 
that  money,  to  the  amount  of  the  tax  assessed  upon  fifty  thousand 
dollars  belonging  to  B,  shall  be  taken  by  the  State  or  county  from 
C,  and  appropriated  to  the  use  and  for  the  benefit  of  B,  to  liqui- 
date B's  snare  of  the  public  burdens.  This  sum,  being  so  much 
more  than  CPs  share  of  the  pubUc  burdens,  and  being  m  fact  B's 
share,  the  result  of  the  operation  is,  not  only  to  tue  so  much 
pfouerly  from  C,  for  public  use,  without  compensation,  but  also  to 
arbitrarily  take  it  from  C  and  apply  it  to  the  use  and  benefit  of 
another  private  party,  B,  without  compensation.  The  result  would 
be  the  same,  whether  the  property  of  A,  B,  and  C,  thus  situated  and 
mortgaged,  is  land,  a  railroad  operated  in  one  or  more  counties,  or 
any  odier  kind  of  propertv.  I)oe8  a  law  which  authorizes  such 
proceedings — such  discriminations — ^bear  or  press  equally  upon  A 
and  C,  or  equally  upon  B  and  C?  Is  O  equally  protected  m  his 
rights  of  property  with  A,  or  equally  protected  witn  B  {  Although 
situated  precisely  alike  with  reference  to  their  property,  do  they 
feel  the  pressure  of  the  public  burdens  equally  and  aukel  The 
question  does  not  appear  to  me  to  admit  of  argument.  Upon  the 
very  statement  of  the  proposition,  it  seems  to  me  to  be  self-evident 
that  a  law  authorizing  and  requiring  such  proceedings,  does  not 
afford,  but  expressly  denies  the  equal  protection  of  the  law.  The 
Constitution  in  the  one  case  says  that  *^  the  mortgage,  deed  of  trust, 
contract,  or  obligation"  shall  be  ^^  deemed  and  treated  as  an  interest 
in  the  land  affected  thereby,"  which,  in  the  cases  supposed^  together 
with  the  debt  secured,  it  undoubtedly,  in  fact,  is;  but  in  effect  the 
Constitution  says  it  is  not  so  in  the  other  case.  I)ifferent  kinds  of 
property  may  require  to  be  taxed  in  different  forms  and  modes,  in 
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order  ta  b*  eqiuHy  tKiwL  And  okanifiealionB.  ol  propeiiT;  for 
purpofles  of  taxation,  idiMiId  Iatfo  rcferoDee  t»  tlio  just  eqiiantj  ef 
WmiiB)  8q  Iftr  aB  tint  «  praetieallj  attainable.  Clasaifieatioii 
skouM  have  referenoe  to  the  <fiflerent  cbaraeter^  aitaalioDy  aivd  eir- 
cvmetetoes  of  the-  prraerhr,  makhig  a  different  f onn  or  mode  of 
taxation  proper,  if  not  absomtely  necessary.  It  cannot  be  arfoitvar- 
ilr  made  wHh  mere  referenoe  to  the  xwitionality,  oolor^  cor  character 
of  the  owners,  whether  natural  or  artificia]  penfiOM,  without  aajr 
referenoe  to  a  difierence  in  the  character,  sitnatioii,  or  ciycnmstaiMea 
of  tho  pvoperty.  If  the  arbitraiy  dfacfimiaation  and  clasaificar 
tion  fevnd  m  this  case  can  be  I^alrf  made  imder  the  Oonstitatioii^ 
and  the  kw  of  the  land,  then  the  Oonstitntion,  or  the  kw,  can  be 
se  framed  ae  to  diepoee  of  a  man's  rights  m  property  of  all  kinds 
bjrarbitrarj'  ehssincation  and  d^nitioiv  without  regard  to  the  real 
facts,  cireomstances,  or  condition'  of  the  piopert j.  A  penBon  magr 
be  classified  and  defined  oti^  ol  the  eqnal  proteetioB;  of  Ae  law; 
and  if  so,  with  referenee  to  this  "pixmaony  he  can  also  be  classified 
and  defined  ont  of  nnifermitj  in  the  opetmtiM^of  the  law  in  otiber 
partkmlars;  ont  of  the  protection  of  doepfrooess  of  law,  aaid  of  the 
prorision  f orbiddni^  a  law  impahrinj^ '  the  obligation  of  oontiact% 
or  taking  prcmer^  f  or  pebUe  me  without  jnet  oompeDsatum ;  and, 
indeed,  ont  of  all  the  guarantees  of  the  Oonstitution,  State  or  H*^ 
tional.  1  am  not  argnmg  that  property  of  all  kinds  may  not  be 
taxed  where  it  is  fooiid ;  but  in  this  ease  there  is  a  personal  ]m^ 
bility  sought  to  be  enfoi^md  against  the  defendant  for  taxes  not  iafr- 
posed  upon  o^rs  in  like  cireumetimeesy  without  ai^  means  pro*- 
Tided  for  reiea^vsemeBt  sueb  aa  are  applicable  to  others  similiyr^ 
situated,  by  the  party  who  ought  to  {Niy  the  tax. 

What  eonstitntes  tb»'  eqml  protection  of  the  law  is  w^  stated 
in  Ah  Kow  e.  Nunan,  5  Saw.  &«3;  In  re  Ah  Fofng^S  Baw«  144; 
Pearson  v.  Portland,  69  Me.  278 ;  Portland  v.  BaB|pr,  Oft  Maine, 
ISO ;  Missouri  v.  Lewis,  101  U.  S.  22.  See^  alao,  Lwe  Stoek,  etc^ 
V.  Crescent  City  Co.,  1  Abb.  8^8 ;  Parrott's  Chinese  Case,  ^  Baw« 
377.  That  ineqfoalitf  and  different  jprineiples  of  taxation  of  persona 
simihrly  situated,  as  in  this  case,  is  a  violation  of  this  provision 
seems  to  be  already  determined  by  the  Supreme  Court  of  the 
United  States.  The  Civil  Bights  Act,  as  re^naeted  in  1870',  Bxi, 
amin^  in  the  Kevised  Statutes,  provides  that  ^  All  persons  wdAm 
the  jurisdiction  of  the  United  Abates  shall  have  the  same  right  in' 
every  State  and  Territory  ...  to  the  full  and  eqnal  benefit  of  aU 
laws  and  proceedings  for  the  security  of  persons  and  property,  as 
is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like  ponisli- 
ment,  pains,  penalties,  taxes^  licenses,  and  «Kactions  of  every  kind^ 
and  to  no  other.''    (16  Stat.,  144,  sec.  16 ;  R.  S.  1977.) 

The  Congress  which  passed  this  act  embraced  manym  the  mem^ 
bers  who  were  in  the  Congress  which  framed  and  proposed  the 
Fourteenth  Amendment ;  and  they  may  be  supposed  to  be  weU 
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informed  as  to  the  purpose  and  scope  of  that  amendment.  This 
aet  was  passed  in  pnrsnanee  of  the  last  clause  of  the  amendment, 
as  a  part  of  the  appropriate  legislation  to  enforce  its  provisions. 
It  is,  therefore,  a  l^islative  construction,  as  to  the  scope  of  the 
proTision  inhibiting  the  States  from  denying  to  any  person  the 
equal  protection  of  the  law.  The  United  States  Supreme  Court 
gives  the  amendment  a  similar  construction  as  to  its  scope.  In 
Strauder  v.  West  Yimnia,  the  Court  says  that  Sections  1977  and 
1978  of  the  Sevised  Statutes  "  partially  enumerate  the  rights  and 
immunities  intended  to  be  granted  by  the  Constitution,"  and  after 
quoting  Section  1977  as  above  set  out,  adds :  "  This  act  puts  in  the 
form  m  a  statute  what  had  been  substantially  ordained  m  the  con* 
stitutional  amendment.  It  was  a  step  towards  enforcing  the  con- 
stitutional provision."    (100  U.  S.  311.) 

In  ex  pi^  Yirginia,  the  Court,  referring  to  Tennessee  v.  Davis 
and  Strauder  t;.  West  Virginia,  said :  ^^  We  held  that  the  Fourteenth 
Amendment  secures,  among  other  civil  rights  to  colored  men, 
when  charged  with  criminal  offences  a^inst  a  State,  an  impartial 
jury  trial,  by  jurors  indifferently  selected  or  chosen  without  disorim- 
mation  against  such  jurors  because  of  their  color.  We  held  that 
immunity  from  any  Buch  diacrimination  is  one  of  the  equal  rights 
of  all  persons,  and  that  any  withholding  it  by  a  State  is  a  deniiQ  of 
the  equal  protection  of  the  laws  within  the  meaning  of  the  amend- 
ment. We  held  that  such  an  equal  right  to  an  impartial  jury  trial, 
and  such  an  immunity  from  xmfrienmy  discrimination,  are  placed 
by  the  amendment  imder  the  protection  of  the  General  Govern- 
ment and  guaranteed  bv  it  We  held,  further,  that  ibis  protection 
and  this  guarantee,  as  the  fifth  section  of  the  amendment  expressly 
ordains,  may  be  enforced  by  Congress  by  means  of  appropriate  legis- 
lation."   (100  U.  S.  845.) 

If  discnmination  in  fixing  the  qualifications  of  jurors  inf  eren- 
tially  violates  the  provisions  of  the  Fourteenth  Amendment,  as  deny- 
ing the  equal  protection  of  the  law,  it  is  not  easy  to  perceive  why 
discriminations  in  the  assessment  and  collection  of  taxes  expressly 
made  are  not  equally  so. 

Thus  it  appears  that  the  Supreme  Court  regards  the  section 
quoted  as  within  the  scope  of  the  Fourteenth  Amendment,  and  the 
aet  provides  that  every  per^n  ^^  shall  be  subject  to  like  .  .  •  taxes, 
licenses,  and  exactions  of  every  kind,  and  to  no  other,"  as  ^^  white 
citizens,"  and  this  is  held  to  be  appropriate  le^p^lation  to  enforce 
the  amendment  We  have  ahreadyseen  that  this  defendant  is  sub- 
jected to  taxes  and  exactions  other  than,  aild  different  from  those 
nnposed  upon  '^  white  citizens."  We  have  already  held  that  the 
word  ^^  person,"  as  to  property  rights,  as  used  in  the  amendment  in 
question,  includes  a  corporation,  and  as  used  in  the  provision  of  the 
statute  dted,  it  includes  a  corporation  by  express  definition  of  the 

8  A.  &  £.  R  Cas.—4 
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gtatate  iteelf^  which  says,  in  terms:  ^^In  determining  the  meaning 
of  the  Bevised  Statutes  ....  the  word  ^  person '  may  extend  and  be 
applied  to  partnenhips  and  corporations."  (Page  1,  Tit  L,  Chap. 
One,  sec.  1.) 

The  provision  of  the  Constitution  of  the  State  of  California  in 
question,  therefore,  violates  the  provision  of  the  Fourteenth  Amend- 
ment in  denying  to  defendant  uie  equal  protection  of  the  law. 

^'An  unconstitutional  law  is  void,  and  is  no  law."  (Ex  parte 
Siebold,  100  U.  S.  376.) 

^^  The  Constitution  and  laws  of  the  United  States  are  the  supreme 
law  of  the  land,  and  to  those  every  citizen  of  the  United  States 

owes  obedience,  whether  in  his  individual  or  official  capacity 

The  laws  of  the  State,  in  so  far  as  they  are  inconsistent  with  the 
laws  of  Congress  on  the  same  subject,  cease  to  have  effect  as  laws." 
(lb.,  392  and  397.) 

6.  It  is  further  urged  on  the  part  of  plaintiff,  that  under  the 
State  Constitution,  the  Legislature  is  authorized  to  alter  or  repeal 
the  laws  under  which  corporations  are  formed — they  cannot  be 
properly  called  charters — and  that  this  mode  of  taxing  corporations, 
m  effect,  operates  as  an  amendment  of  the  act  authorizing  the  for- 
mation of  corporations ;  and  that  corporations  hold  their  &anchise& 
in  subordination  to  that  provision.  The  proceeding  in  question  is 
either  taxation  or  something  else ;  either  an  exercise  of  the  sovereign 
right  of  taxation,  or  the  exercise  of  some  other  power;  either  taxa- 
tion or  not  taxation.  The  provision,  in  terms,  purports  on  its  face 
to  provide  for  taxation.  The  convention  that  framed  the  article^ 
ana  the  people  when  they  adopted  it,  evidently  must  have  supposed 
they  were  providing  a  scheme  of  taxation.  The  provision  admita 
of  no  other  construction. 

The  provision  is  found  in  the  chapter  entitled  ^^Bevenue  and 
Taxation,"  and  the  section  says,  ^^for  the  purpose  of  assessment 
and  taxation,"  etc.  If  the  proceeding  is  taxation,  then  it  provides 
and  can  only  provide  for  teking  from  the  defendant  an  amount  of 
money  equal  to  its  just  share  oi  the  public  burden  relieved  by  the 
taxation,  and  nothing  more.  Anything  beyond  that  is  taking 
private  j)roperty  fpr  public  use  without  compensation.  If  the  pro- 
ceeding is  taxation,  tnere  is  no  necessity  for  resorting  to  any  other 
S revision  of  the  Constitution.  If  it  is  not  taxation — ^if  the  amount 
emanded,  or  the  principle  adopted,  is  imposed  as  a  condition  of 
continued  existence,  or  as  a  limitation  of  its  rights  to  exercise  its 
franchises,  then  it  is  an  annual  bonus  demanded  for  the  franchise, 
or  the  privilege  of  existence,  such  as  was  formerly  often  demanded 
and  paid  bv  corporations  for  the  special  privile^  given  by  special 
charters,  when  tnere  were  no  restrictions  upon  the  legislative  power 
upon  the  subject,  and  is  not  taxation.  If  it  is  a  bonus  demanded 
and  paid  for  this  right,  then  in  addition,  the  corporation  is  subject 
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to  taxation  upon  its  property,  for  under  the  Constitution  all  property 
must  be  taxed.  ^^  All  propBrtj  in  the  State,''  says  the  Constitution, 
^'not  exempt  under  the  laws  of  the  United  States,  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as  provided  by  law.'' 
Article  XTTI.  in  section  six  says  that:  ^^The  power  of  taxation 
shall  never  be  surrendered  or  suspended  by  any  grant  or  contract 
to  which  the  State  shall  be  a  part]r."  If,  uieref ore,  the  provision 
of  section  four,  relative  to  ^^  railroad  or  other  quasi  public  corpora- 
tions,'' is  a  term  or  condition  of  the  contract  upon  which  its  ex- 
istence and  further  exercise  of  its  franchises  depend,  then  it  must 
still  be  liable  to  taxation  on  its  property  in  the  proper  mode.  By 
a  contract  authorizing  certain  persons  to  form  a  corporation  and 
exercise  its  franchises,  however  valuable  the  consideration  received, 
the  State  cannot,  as  we  have  seen,  surrender  or  suq>end  its  right  to 
tax  its  property  besides,  as  all  other  property  is  taxed.  Other  tax- 
payers are  entitled  to  have  the  property  of  corporations  properly 
taxed.  Again,  if  the  submission  to  this  mode  of  what  is  called 
taxation  becomes  a  valid  condition  of  the  continuance  of  the  further 
existence  of  the  corporation  and  the  further  exercise  of  its  fran- 
ehises,  then  a  refusal  to  pay  tiie  tax  is  a  violation  of  the  conditions 
of  its  bein^,  and  the  Courts,  upon  a  proceeding  for  the  purpose  by 
the  State,  m  the  nature  of  a  quo  warranto,  would  probably  adjudge 
the  forfeiture  of  its  charter  and  wind  up  its  afEsiirs.  'UiiB  would 
be  the  appropriate  remedy.  I  apprehend  that  no  Court  would  so 
adjudge  under  the  present  Constitution  on  that  ground.  It  is  clear 
to  me,  therefore,  from  these  considerations  and  the  express  terms 
themselves  of  the  Constitution,  that  the  provision  in  question  at- 
tempts to  provide  only  for  exercising  the  sovereign  power  of  taxa- 
tion— hatf  no  other  ena  to  accompliiui,  and  accomplishes  no  other 
purpose;  and  that  tiie  rights  of  the  parties  must  be  determined  on 
that  hypothesis  alone.  Again,  the  general  act  authorizing  the  for- 
mation of  corporations  confers  upon  those  complying  wiui  its  pro- 
visions certain  rights,  franchises,  and  privileges,  fi;  endows  the 
parties  as  organized  with  certain  faculties  and  capacities,  the  result 
being  to  give  them  in  their  united  character,  under  a  certain  name, 
a  capacity  to  do  business  and  acquire  property.  A  law  merely 
authorizing  the  formation  of  a  corporation  gives  tlie  corporation 
formed  no  property.  That  must  be  acquired  by  the  corporation 
for  itself,  xhe  Legislature,  under  the  various  guarantees  of  the 
Constitution,  State  and  National,  can  only  take  away,  limit,  en- 
large, or  modify  that  which  it  gave.  And  what  is  given  in  the 
creative  act  is  simply  its  capacities ;  its  legal  faculties,  including  all 
such  as  are  essential  to  its  corporate  existence ;  all  those  powers 
which  are  strictly  corporate,  being  those  powers  which  can  only  be 
given  by  legislative  act ;  powers  not  possessed  by  natural  persons 
or  partnen£ips,  acting  in  their  natural,  individual,  or  associate 
characters,  independent  of   legislation.      These  strict  corporate 
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powers  I  attempted  to  define  in  Orton's  Case,  (6  Saw.  187.)  The 
powers  thus  given,  essential  or  otherwise,  and  their  f  ntnre  exer- 
dse,  may  be  modified  or  otherwise  affected  by  subsequent  legis- 
lation. A  corporation  having  been  formed  with  capacity  to 
acquire  and  hola  property,  the  Legislature  m^^,  doubtless^  grant  to 
it,  as  well  as  to  natund  persons  capable  of  taking,  property  rights; 
but  such  rights  of  property,  when  once  vested,  can  no  more  be 
withdrawn  than  the  ixroperty  ac(][uired  frcmi  other  sonrces,  or 
than  property  grantea  to  or  acquired  by  natural  persons.  The 
property  acquired  in  the  exercise  of  its  corporate  laenlties,  from 
whatever  source  derived,  is  the  property  of  tne  metaphysical  being 
called  the  corporation,  held,  however,  in  trust  for  the  sole  bene* 
fit  of  the  corporators.  As  such,  it  is  protected  like  all  other 
property,  and  can  only  be  taken  bv  the  law  of  the  land,  in  some 
one  of  the  modes  not  inhibited  by  the  Constitution.  It  cannot,  in 
my  judgment,  be  taken  even  as  a  further  condition  of  corporate 
existence  without  the  assent  of  the  corporation  or  its  corporators. 
There  is  no  consent  in  this  case  to  submit  to  any  such  conditions, 
and  that  is  not  the  basis  upon  which  the  action  is  brought.  There 
18  no  promise  to  pay  a  bonus  set  out  in  the  complaint  upon  which 
an  action  can  be  maintained.  I  apprehend  that  a  mere  provision 
in  the  form  of  a  statute  or  a  State  Constitution  adopted  after 
the  foimation  of  a  corporation,  that  corporations  under  die  lawB 
should  cease  to  exist,  unless  they  surrender  to  the  State  all  the 
property  theretofore  acquired  by  the  corporation,  would  be  void. 
And  power  to  demand  a  part,  as  a  condition  of  existence,  howeva* 
small,  is  power  to  demand  all.  Such  a  statutory  demand  would  be 
but  a  fiimsy  guise  or  pretext  for  evading  all  the  guarantees  of  the 
Constitution,  which  would  not  for  a  moment  be  tolerated.  It 
would  be  to  seek  indirectly  what  could  not  be  attained  directly,  the 
accomplishment  of  an  unlawful  end  by  what,  at  best,  is  but  ap- 
parently lawful  means.  (See  on  this  point  Parrott's  Chinese  Case, 
6  Saw.  349 ;  opinion  of  Hoffman,  J.)  In  that  case  I  had  occasion 
to  say:  ^^The  end  being  unlawful  and  repugnant  to  the  supreme 
law  of  the  land,  it  is  equally  unlawful  and  equally  in  violation  of 
the  Constitution  and  treaty  stipulations,  to  use  any  means,  however 
proper,  or  within  the  power  of  the  State  for  lawful  purposes,  for 
the  attainment  of  that  unlawful  end,  or  accomplishment  of  that 
unlawful  purpose.  It  cannot  be  otherwise  dian  unlawful  to  use 
any  means  wnatever  to  accomplish  an  unlawful  purpose.  This 
proposition  would  seem  to  be  too  plain  to  require  argument  or 
authority.  Yet  there  is  an  abundance  of  authority  on  the  point, 
although  perhaps  not  stated  in  this  particular  form.  Brown  v. 
Maryland,  12  Wheat.  419;  Ward  v.  Maryland,  18  Wall.  481; 
Woodruff  V.  Parkham,  8  Id.  180-140 ;  Hinson  v.  Lett,  Id.  152 ; 
Welton  V.  Missouri,  91  U.  S.  279-282 ;  Cook  v.  Pennsylvania,  97 
Id.  678.*' 
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The  obflervationB  of  Mr.  Justice  Field,  in  Cummin^  v.  Missouri, 
(4  Wall.  325,)  are  pertinent  in  this  connection.  He  said :  ^  The 
deprivation  is  effected  with  equal  certainty  in  the  one  case  as  it 
would  be  in  the  other,  but  not  with  equal  directness.  The  pur- 
pose of  the  law-maker  in  the  case  supposed  would  be  openly 
avowed ;  in  the  case  existing  it  is  only  disguised.  The  legal  result 
must  be  the  same ;  for  what  cannot  be  done  directly  cannot  be  done 
indirectly.  The  Constitution  deals  with  substance,  not  shadows. 
Its  inhibition  was  levelled  at  the  thin^,not  the  name.  It  intended 
that  the  rights  of  the  citizen  should  oe  secure  against  deprivation 
for  past  conduct  by  le^lative  enactment  under  any  f orm,  nowever 
disguised.  If  the  inhibition  can  be  evaded  by  the  form  of  the 
enactment,  its  insertion  in  the  fundamental  law  was  a  vain  and 
fatile  proceeding.^'  See,  also,  Henderson  v.  Mayor  of  N.  Y.,  92 
U.  8.  268 ;  Chy  Lung  v.  Freeman,  lb.  279 ;  E.  E.  Co.  v.  Huson, 
95  lb.  p.  472. 

The  foregoing  observations  apply  equally  well  to  any  effort  to 
obtain  the  property  of  corporations  by  irregular  means  not  appli- 
cable to  natnnu  persons.  It  seems  to  me  that  under  our  general 
system  embodied  in  the  Constitution  providing  for  corporations, 
which  forbids  the  granting  of  any  special  privileges  not  enjoyed  by 
all  other  persons,  it  was  intended  to  put  corporations,  witn  respect 
to  their  property  and  to  all  other  matters,  except  what  is  in  fact 
granted  oy  the  laws,  in  all  particulars  upon  the  same  footing  as 
natural  persons. 

In  my  judgment  the  State  constitutional  provisions  under  con- 
sideration, and  the  laws  passed  to  carry  them  out,  violate  the  pro- 
vision of  the  Fourteenth  Amendment,  in  question,  in  two  yital 
particulars : 

1.  They  assess  railroad  and  other  quasi  public  corporations  upon 
a  different  basis  from  that  adopted  with  respect  to  natural  persons, 
similarly  situated,  in  the  particulars  herein  pointed  out. 

3.  The^  provide,  with  respect  to  natural  persons,  notice  and  an 
opjwrtunity  to  be  heard  in  the  course  of  the  proceeding  to  assess 
their  property  before  the  assessment  becomes  fixed,  while  they 
afford  no  such  notice,  or  opportunity  to  be  heard,  to  railroad  and 
other  quasi  public  corporations ;  and  in  both  these  particulars  deny 
to  the  latter  the  equal  protection  of  the  law  widim  the  meaning 
of  the  Fourteenth  Amendment  to  the  National  Constitution. 

A^n,  this  suit  ier  for  a  tax  and  nothing  else.  It  proceeds  upon 
that  idea,  and  the  idea  alone,  that  a  yahd  tax  has  been  ^  assessed 
against  the  defendant,  which  this  action  is  brought  under  the  stat- 
ute to  recover.  The  suit  cannot  be  maintained  upon  a  liability 
imposed  under  other  and  different  proyisions  of  the  Constitution. 
If  it  cannot  be  maintained  as  for  a  tax,  it  must  fail.  The  recovery, 
if  ^ly  is  had,  must  be  upon  the  cause  of  action  alleged. 

We  do  not  conceive  that  a  provision  for  assessing  railroads  oper- 
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ated  in  more  than  one  eonntj,  by  the  State  Board  of  Equalization, 
while  other  local  property  is  assessed  by  the  local  assessors,  would 
be  denying  the  equal  protection  of  the  law,  provided  the  assessment 
in  the  former  case  is,  in  all  respects,  made  upon  the  same  basis, 
under  the  same  rules,  and  upon  the  same  principles,  as  to  value, 
notice,  opportunity  to  be  heard,  etc,  as  in  the  latter.  The  pre- 
sumption would  be  that  all  the  officers  would  perform  their  duties 
justly  under  the  law ;  and  that  the  assessments  so  made  upon  prop- 
erty, differently  circumstanced,  would  operate  equally.  Nor  do 
we  diink  that  tne  assessment  of  the  ^'  franchise,  roadway,  road-bed, 
rails,  and  roUmg-stock  of  all  railroads  operated  in  more  than  one 
county  in  the  State,"  **  by  the  State  Board  of  Equalisation,'^  as  a 
unit,  and  apportioning  the  amount  of  the  assessed  value  to  the 
several  counties,  etc.,  in  proportion  to  the  number  of  miles  in  each, 
is  objectionable,  on  the  ground  that  it  denies  the  equal  protection 
of  the  law  to  the  owner  of  the  road. 

Indeed,  this  seems  to  be  the  only  practicable  way  of  assessing 
such  a  road.  It  is  owned  and  operated  as  a  unit,  and  cannot  be 
otherwise  usefully  employed.  Its  income,  expenses,  management 
and.  all  its  operations  are  as  a  unit.  Its  roUiDg-stock  is  at  one 
point  at  one  moment,  and  at  another  at  a  different  point  of  time, 
but  it  is  all  working  together  as  a  unit  to  the  accomplishment  of 
one  end.  In  fragments  and  isolated  parts,  the  road  would  be  com- 
paratively valuekss  as  property.  It  is  only  as  a  unit  that  it  can 
be  properly  considered  or  properly  taxed.  To  tax  it  otherwise 
would  DC  to  tax  it  upon  principles  materially  different  from  those 
applicable  to  other  property,  necessarily  considered  and  used  as  a 
unit.  The  character  and  circumstances  of  the  property  are  such 
as  seem  to  justify  a  classification  for  this  purpose.  These  points, 
also,  seem  to  be  determined  in  favor  of  the  plaintiff  in  the  State 
Bailroad  Tax  Cases,  92  U.  S.  675.  The  other  points,  determined 
in  this  case,  are  not  involved  in  those  cases. 

Whatever  public  inconvenience  may  temporarily  result  from  our 
decision — ana  it  must  necessarily  be  great — ^being  satisfied,  as  we 
are,  that  the  provisions  of  the  State  Constitution  now  in  question 
violate  the  inhibitions  of  the  Fourteenth  Amendment,  our  duty  is 
plain ;  and  we  cannot,  if  we  would,  shrink  from  its  performance. 
There  must  be  judgment  for  the  defendant. 

Since  the  argument  in  these  cases  commenced,  apparently  in  an- 
ticipation of  what  must  necessarily  be  the  result,  various  means, 
more  or  less  violent,  have  been  suggested  through  the  public  press 
and  elsewhere,  to  prevent  railroad  corporations  from  escaping  the 
payment  of  their  just  share  of  the  public  burdens ;  such  as  taking 
away  their  franchises ;  seizing  and  appropriating  their  property 
first,  and  litig^tinc  the  right  afterwards ;  and  punishing  by  the  se- 
verest penalties  the  officers  of  all  such  corporations,  m  all  cases 
where  resistance  to  payment  of  a  tax  is  made  m  the  courts,  however 
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illegal  the  exaction  or  whatever  the  ground  of  coi 
part  majr  be.  Yiolent  oonnsels  of  tms  character  uanally  result  in 
ooDstitntional  and  statntoiy  provisionB  such  ba  those  we  naye  been 
considering  and  held  Yoid,  which  render  it  necessary  to  seek  the 
nrotection  of  onr  national  Magna  Charta.  It  would  be  idle — ^utter- 
ly fntile — to  insert  a  provision  in  the  National  (institution  guar- 
anteeing to  every  person  within  its  jurisdiction  his  lif  e,  his  liberty 
and  hia  property,  if  certain  classes  can  be  selected  out  in  the  suD- 
ordinate  Ic^slation  of  the  country  to  be  visited  with  condign  pun- 
ishment, it  they  even  seek  to  invoke  the  protection  of  this  benefi- 
cent ^oarantee  against  discriminating  and  wrongful  legislation. 
If  a  smgle  indivi&al  can  be  deprived  of  the  protection  of  this  pro- 
vision by  such  means,  so  can  all.  If  such  tilings  can  be,  wherein 
does  the  protection  of  the  guarantee  consist  ? 

A  far  wiser  and  more  statesmanlike  proceeding  would  seem  to 
be,  to  avoid  all  occasion  for  resistance  to  wron^  in  the  guise  of 
void  laws,  by  coolly  and  calmly  re-ezaminine  the  subject  in  the 
light  of  past  experience,  and  so  amending  our  State  Constitution  and 
t£tateB  as  to  bring  them  into  entire  himnony  with  all  the  guaran- 
tees of  the  Fourteenth  Amendment,  ^^  the  crowning  ^ory  of  our 
National  Constitution" — ^that  noblest  and  best-written  Constitution 
ever  devised  b^  the  wisdom  of  man. 

If  the  life,  liberty,  property  and  happiness  of  all  the  people  are 
to  be  presem^ed,  then  it  is  of  the  utmost  importance  to  every  man, 
woman,  and  c)iild  of  this  broad  land,  that  every  guarantee  of  our 
National  Constitution,  whatever  temporary  inconvenience  may  be 
felt^  be  firmly  and  rieorously  maintained  at  all  times  and  uAder  all 
circnmstances.  In  the  language  of  the  Supreme  Court  of  the 
United  States :  ^'  The  Constitution  of  the  United  States  is  a  law  for 
rulers  and  people,  e^juallv  in  war  and  in  peace,  and  covers  with  the 
shield  of  its  protection  all  classes  of  men  at  all  times  and  under  all 
circumstances.  No  doctrine  involving  more  pernicious  conse- 
quences was  ever  invented  by  the  wit  of  man,  than  that  any  of  its 
provisions  can  be  suspended  during  any  of  the  great  exigencies  of 
government.  Such  a  doctrine  lea£  dii'ectly  to  anarchy  or  despot- 
W    (Milligan's  Case,  4  Wall.  120.) 

I  concur  in  the  judgment  ordered  by  the  Circuit  Justice. 

Order  Staving  Proceedings. — ^As  the  questions  we  have  consid- 
ered arc  of  the  greatest  importance,  and  tneir  correct  solution  con- 
cerns not  merely  the  railroad  corporation  which  is  the  defendant, 
but  corporations  of  every  kind,  other  than  municipal,  we  shali 
order  a  stay  in  all  other  cases  (not  decided  to-day^  now  pending 
in  this  Court,  involving  the  same  questions,  until  tnis  case  can  be 
brought  before  the  Supremo  Court  of  the  United  States,  and  the 
questions  involved  shall  have  received  by  its  judgment  their  final 
and  authoritative  detennination.    If  the  decision  now  reached  be 
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there  snstained,  the  State  will  be  ohiiged  to  order  a  new  aaooasmept^ 
in  making  which  the  defendant  will  De  allowed  a  deduction  in  the 
yaluation  of  its  property  for  the  mortgage  thereon,  and  alfio  a  hear- 
ing before  the  State  B(Murd  of  Equalization  widi  respect  to  the  as- 
sessment. If,  on  the  other  hand,  the  decision  be  reyersed,  the 
other  cases  can  be  at  once  disposed  of.  By  taking  out  a  writ  of 
error  immediately  on  the  judgment  now  rendered  it  is  possible 
that  the  case  may  be  advanced  on  the  calendar  and  be  heard  at  the 
coming  term. 

The  great  interest  and  importance  of  the  f oreffoing  case  seems  to  warrant 
in  thifl  place  a  brief  reriew  of  the  cases  decided  in  the  yarious  State  coorta 
haying  a  bearing  upon  the  pointa  inyolred.  It  seems  appropriate  in  the  first 
place  briefly  to  summarise  the  deciaions  which  have  been  rendered  as  to  the 
true  construction  of  the  constitutional  guarantee  of  equal  rights.  It  has 
been  held  to  imply  not  only  the  right  of  eoual  acoesa  to  the  courts  for  th» 
prevention  or  redress  of  wrongs  and  the  enforcement  of  rights,  but  also  equal 
exemption  with  others  of  the  same  claas  from  all  charges  and  burdens  of  erery 
kind.    Ez  parte  Ah  Fong,  8  ^wyer,  144. 

It  applies  to  all  personis,  whettier  nativea  or  foreigners^  within  the  juris- 
diction of  the  United  States,  and  has  special  reference  to  colored  persons. 
Slaughter-House  Cases,  16  WaU.  86.  It  operates  as  a  guarantee  of  all  rights 
thereby  secured.  U.  8.  e.  Cruikshank,  OS  WalL  648 ;  Ward  e.  Flood,  4S 
Gal.  86. 

A  statute  ezdudinff  colored  children  from  the  benefits  of  the  school  system 
is  a  denial  to  them  ox  the  equal  protection  of  the  laws.  Ward  e.  Flood,  4d 
Oal.  86;  contra,  Marshall «.  Donoran,  10  Bush,  681.  Not  so  an  act  provid- 
ing that  they  shall  be  educated  in  difEerent  schools.  Long  e.  Carter,  48  Md. 
827;  Stote  e.  McOann,  81  Ohio  St.  108. 

A  law  imposing  a  tax  on  minors,  which  diseriminates  in  its  operation  aa  to 
race,  is  Toid.  United  States  e.  Jackson,  8  Sawyer,  61.  So  a  law  providinsr 
that  all  convicts  shall  have  their  hair  clipped,  this  bdng  evidently  directed 
against  the  Chinese.    Ah  Kon  e.  Nunan,  6  Sawver,  C.  Ct.  652. 

An  act  prohibiting  the  recovery  of  damages  for  an  injury  occasioned  by 
a  defective  highway  where  the  plaintifi!  is  resident  in  a  countiy  where  no 
right  of  recovery  in  such  case  exists,  is  void.  Pearson  e.  Portland,  60  Me, 
278. 

A  State  may,  however,  legislate  as  to  the  rules  of  evidence,  and  may  ex* 
elude  Chinese  from  the  right  to  testify  where  a  white  person  is  a  party.  Peo- 
ple e.  Brady,  40  Cal.  108;  Duffy  e.  Hobeon»  40  Cal.  240.  Statutes  prohibit- 
ing miscegenation  are  valid.  Ez  parte  Francois,  8  Woods,  C.  C.  867;  Ez 
puts  Kinney,  8  Hughes,  C.  C.  0.  And  so  of  statutea  imposing  more  severe 
penalties  for  fornication  or  adultery,  where  the  parties  are  of  Afferent  races 
than  where  they  are  of  the  same  race.  Ford  e.  State,  68  Ala.  160;  EUis  e. 
State,  42  Ala.  626. 

A  statute  authorizing  the  recovery  of  double  the  value  of  property  de- 
stroyed by  a  railroad  train  does  not  deprive  the  railroad  company  of  the 
equal  protection  of  the  laws.  Tredway  e.  Biouz  City  and  St.  Paul  R.  Co., 
48  Iowa,  627.  Nor  does  a  statute  relating  slaughter-houses  (Slaughter- 
House  Cases,  16  Wall.  86),  or  prohibiting  the  landing  of  prostitutes.  Ez 
parte  Ah  Fook,  40  Cal.  402;  or  prohibiting  females  m>m  being  in  places 
where  liquor  is  sold.    Ez  parte  Nellie  Smith,  88  Cal.  700. 

The  prohibiting  of  coloied  men  from  serving  on  juries  is  invalid  under  the 
terms  of  the  constitutional  ffuarantee.  Yirj^inia  e.  Rives,  100  U.  S.  118. 
But  it  is  not  the  right  of  a  colored  man  who  is  a  party  to  a  cause  to  have  a 
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partkn  of  the  jury  of  his  own  race.  Bz  parte  Yiigiiiia,  100  U.  8.  889;  Neil 
«.  Delaware,  108  U.  8.  870. 

It  will  be  obeenred  from  the  foregoing  thai  the  application  of  the  oonati- 
totional  piOTiaion  to  such  caaea  as  the  principal  one  is  somewhat  novel.  It 
will  he  intereating,  therefore,  to  consider  the  aathoritiea  constniinff  similar 
proTisiona  in  the  State  constitutionB.  The  presumption  is  that  it  as  the  in- 
tention  of  the  lesislatare,  in  passing  tax  laws,  to  secure  an  equal  and  uni- 
form rale  applicable  in  all  cases.    Kirby  e.  Shaw,  19  Pa.  St.  258. 

The  fact  is  however  recognized  that  an  approximation  to  equidity  is  alone 
possible.  Allen  e.  Drew,  44  Vt.  174;  Ould  v.  Richmond,  2»  Oratt,  464; 
Ciommonwealth  e.  Savings  Bank,  5  Allen,  426;  Lowell  e.  Oliver,  8  Allen, 
247;  Howell  e.  Bristol,  8  Bosh.  498;  Orime.  School  District,  57  Pa.  St.  488. 

A  uniform  and  equal  rule  of  taxation  is  secured  by  the  constitutions  of 
sevenl  of  the  States.  Such  a  provision  exists  in  the  constitutions  of  Arkansas, 
TTiiiiOiW^  tndiaBa,  Louisiana,  Michigan,  Minnesota,  Missouri,  Ohio,  Pennsyl- 
vania, Tennessee,  Virginia,  and  msconsin.  It  exists  also  in  California,  ex- 
on^  as  to  railroad  corporations. 

Provisiona  of  this  chsiacter  do  not  prevent  the  taxing  of  particular  locali- 
ties f€fr  local  porposes  purely.  Anderson  e..  Kerns  Draining  Co.,  14  Ind.  199; 
Menick  v.  Amherst,  12  Allen,  498;  Boro  v.  Phillips  Co.,  4  Dill.  216;  Ottawa 
Co.  e.  Nelson,  19  Kaas.  284;  State  e.  Fuller,  89  N.  J.  L.  576;  McBean  v. 
CSiandler,  9  Heisk.  849.  But  no  taxation  can  be  imposed  on  any  subdivision 
of  a  State  which  is  not  expressly  for  the  benefit  of  such  subdivision.  San- 
bom  e.  Itice,  9  Minn.  278;  McCormick  v.  Fitch,  14  Minn*.  252;  Livingston 
Go.  e.  Darlinffton,  101  U.  &  407;  Talbot  Co.  Oommnk  e.  Queen  Anne  Co. 
Oommra.,  60  Md.  245. 

Where  a  special  tax  is  imposed  in  a  certain  localityj  it  must  be  uniform  in 
its  operation  throughout  the  whole  of  the  locality  m  which  It  is  imposed. 
Plmy  e.  Little  Bock,  82  Ark.  81 ;  East  Portland  e.  Multnomah  Co.,  6  Oregon, 
•2;  Adamson  e.  Auditor  of  Warren  Co.,  9  Ind.  174;  Covington  Drawbridge 
Co.  9.  Auditor  of  Warren  Co.,  14  Ind.  881  j  Bright  e.  McCulloch,  27  Ind.  228. 

So  a  tax  may  be  imposed  on  certain  businesses  while  no  tax  is  imposed  on 
othen.  Sacnunento  e.  Crocker,  16  CaL  119;  Burch  e.  Savannah,  42  Ga.  596; 
Bohler  e.  Schneider,  49  Ga.  195;  Home  Lis.  Co.  e.  Augusta,  50  Ga.  580; 
Wolcotte.  People,  17  Mich.  68;  Kitson  e.  Ann  Harbor,  26  Mich.  825;  Baker 
e.  (Hndnnati,  11  Ohio  (N.  S.),  684;  Adams  e.  Somerville,  2  Head.  868;  State 
V.  Crawford,  2  Head,  460;  Carter  e.  Dow,  16  Wise.  298. 

But  in  order  to  render  such  tax  valid  it  most  be  aquid  and  uniform  in  its 
cmeration  upon  all  carrying  on  the  same  business.  Municipality  e.  Dubois, 
10  La.  Ann.  56 ;  New  Orleans  e.  Tim>in,  18  La.  Ann.  56 ;  Merriman  «.  New 
Orleans,  14  La.  Ann.  818;  State  e.  Valkmaa,  20  La.  Ann.  585^  Hodgson  e. 
New  Orleana,  21  La.  Ann.  301;  New  Orleans  e.  Home  Ins.  Co.,  28  La.  Ann. 
449. 

The  aana  prindples  apply  to  license  taxes  of  all  sorts.  Boye  e.  Girardly, 
88  La.  Ann.  717;  Tenny  e.  Lentz,  16  Wise  566;  Fire  Department  e.  Helf  en- 
stein,  16  Wise.  186;  Frances  e.  Atchison,  etc.,  R.  Co.,  19  Eans.  808;  Bx 
parte  Robinson,  12  Neb.  268;  Gatlin  e.  Tarboro,  78  N.  C.  119. 

Different  kinds  of  property  may  be  assessed  at  difterent  rates,  provided 
the  taxation  on  each  several  sort  be  uniform.  Ottawa  Co.  v.  Nelson,  19Eans. 
284;  New  Orleans  e.  Kaufman,  29  La.  Ann.  288. 

The  gross  earnings  of  merchants  and  money  at  interest  need  not  therefore 
be  taxed  at  the  same  rate  as  real  estate.  Waring  e.  Savannah,  60  Ga.  98,  A 
law  fixing  a  uniform  rate  of  taxation  upon  a  certoin  article  by  weight  is  void, 
where  the  article  differs  in  quality,  ana  therefore  in  value.  Sims  e.  Jackson, 
22  La.  Ann.  440. 

In  niinols  it  is  held  that  the  constitutional  provision  prohibits  any  dis- 
crimination in  favor  of  personalty  and  improvements.    Primm  v.  Belleville^ 
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59  ni.  14S;  People  «.  Wortlilngtoii,  21  IlL  171;  Truateea  e.  XcConnelL  IS 
lU.  188. 
/^  In  Ohio  it  has  been  held  that  the  debti  of  a  taxpayer  cannot  validly  be 
deducted  from  the  valiie  of  hia  property  in  aaaewing  the  latter  for  taxation. 
Bank  of  Columbua  e.  Hinea,  8  Ohio  (N.  QX  1.  See  contra,  Wetmore  «. 
Multnomah  Co.,  6  Oregon,  468.  A  mere  difnrenoe  in  the  method  of  collect- 
ing delinanent  taxes  in  the  Tarious  counties  of  the  same  State  does  not  con- 
stitute a  aeparture  from  the  constitutional  rule.  People  e.  Central  Pacific 
R  Co.,  48  Cid«  898.    See  ateo  Chambers  v,  Satterlee,  40  CaL  497. 

A  State  constitution  declaring  that  the  rule  of  taxation  shall  be  unifomEi, 
requires  a  uniform  assessment  of  ralue;  and  no  tax  upon  property  can  be 
supported  which  does  not  proceed  upon  valid  assessment  legally  made  upon 
a  uniform  rule.  Violations  or  evasions  of  duty  imposed  by  law  to  secure  m 
just  and  equal  rule  of  assessment,  whether  occurring  by  mistake  in  law  or  by 
fraud  in  fact,  which  go  to  impair  the  general  equality  and  uniformity  of  the 
taxation,  vitiate  the  whole  assessment  as  the  foundation  of  a  valid  tax.  Manh 
9.  Supervisors  of  Clark,  42  Wise.  502;  PMlleo  v.  Hills,  id.  527. 

The  mere  fact  that  certain  property  has  been  by  mistake  omitted  from  an 
assessment  does  not  render  the  whole  assessment  void.  State  e.  Maxwell, 
27  La.  Ann.  722. 

Discrimination,  either  in  favor  of  or  against  corporations,  is  equally  ob- 
jectionable.   Mayor,  etc.,  of  Mobile  s.  Stonewall  Ins.  Co.,  58  Ala.  570. 

Where  the  collection  of  specific  taxes  from  a  corporation  has  for  a  long  time 
been  the  custom  in  lieu  of  the  collection  of  a  special  tax  on  theproperty,  It 
will  not  be  held  unconstitutional.    Kneeland  «.  Milwaukee,  16  Wise.  454. 

Where  taxes  were  uniform  at  the  time  they  were  assessed,  and  subsequently 
through  fiuctuations  on  the  value  of  the  property  became  not  uniform,  a  law 
may  nevertheless  be  passed  to  enforce  tneir  collection.  North  Carolina  R. 
Co.  e.  Alamance  Co.,  Commrs.,  82  N.  C.  259. 

Generallv  under  the  constitutional  provisions  in  question,  the  presumption 
is  against  double  taxation.  Commrs.  of  Itice  e.  Citizens'  National  Bank,  28 
Minn.  280. 

Where  the  property  belonging  to  individuals  in  a  county  has  been  assessed 
at  less  than  its  actual  value  tne  constitutional  rule  of  uniformity  forbids  that 
the  property  of  a  railroad  company  in  such  county  should  be  assessed  upon 
any  greater  per  cent  of  its  value  than  that  of  individuals.  Bureau  Co.  e. 
Chicago,  B.  ft  Q.  R.  Co.,  44  Bl.  229;  Chicago  ft  N.  W.  R.  Co.  e.  Boone  Co., 
44  ni.  240.  See,  as  to  the  proper  method  of  assessing  taxes  upon  the  fran-  ^ 
chises  of  railroad  corporations,  Ramsey  e.  Hoeger,  6  Chicago  L.  N.  818.  See 
Oumming  e.  Merchants*  Bank,  101  U.  S.  158. 

The  clauses  of  the  various  State  constitutions  prohibiting  the  taking  of 
property  without  due  process  of  law  have  frequently  been  held  to  be  ap- 
plicable to  the  subject  of  taxation.  An  assessment  which  fixes  the  value 
without  giving  the  taxpayer  any  opportunity  for  a  hearing  is  therefore  void. 
Philadelphia  v.  Miller,  49  Pa.  St  440;  Darling  e.  Gunn,  50  111.  424;  State  v. 
Brake,  88  N.  J.  L.  194;  Butler  «.  Supervisors  of  Saginaw,  26  Mich.  22;  Com- 
monwealth e.  Bunk,  26  Pa.  St.  285;  Lorimer  v.  McCall,  4  W.  ft  S.  188; 
Stewart  e.  Trevor,  56  Pa.  St.  784. 

The  usual  course  is  to  assess  the  taxes  in  the  first  instance  without  notice, 
and  then  subsequently  to  give  the  taxpayer  an  opportunity  to  appeal  from 
the  assessment.  Whatever  provisions  are  made  by  statute  with  reierence  to 
the  affording  to  the  taxpayer  the  opportunity  of  appeal  must  be  strictly  com- 
plied with.  Thames  Mfg.  Co.  e.  Lathrop,  7  Conn.  550;  Marsh  e.  Chestnut, 
14  ni.  228;  Cleghom  e.  Postlethwaite,  48  111.  428;  Nashville  e.  Weiser,  54 
m.  245;  Lowell  v.  Wentworth,  6  Cush.  221 ;  Kansas  Pac.  R  Co.  e.  Russell, 
8  Kans.  568;  Philips  e.  Stevens  Point,  29  Wise.  694;  Walker  e.  Chapman, 
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n  Ala.  116;  Insunnce  Co.  v.  Yard,  17  Pa.  8t  881;  French  «.  Edwards,  18 
WialL  M6;  Orerintf  v.  Foote,  66  N.  T.  268. 

The  taxpayer  is  bound  to  take  notice  of  the  proTiaions  of  any  general  law 
with  regard  to  the  notice  to  him  of  hia  opportunity  to  appeal.  MethodJat 
Pr.  Church  e.  Baltimore,  6  OilL  891 ;  O'Keal «.  Bridge  Co.,  18  Md.  1. 

Where  an  aaaesament  has  once  been  made  it  cannot  be  increased  without 
apedAl  notice  to  the  taxpayer,  and  unless  he  has  the  opportunity  of  a  hearing 
aliowed  him.  Philips  v.  Sterens  Point,  25  Wise.  494;  Oriswold  v.  School 
District,  24  Ifich.  262;  Sioux  City,  etc.,  R.  Co. «.  Washington  Co.,  8  Neb.  80; 
LeaTen worth  Ck>.  e.  Lang,  8  Eans.  284 ;  Kansas  Pac.  R.  Co.  e.  Russell^  8  Sana. 
568;  Ifatherson  e.  Mazomanie,  20  Wise.  191 ;  McConkey  e.  Smith,  7  Chicago 
L.  N.  210;  State  e.  Drake,  88  N.  J.  194;  Olassford  e.  Darcy,  2  UL  App.  521. 


Albkbt  Scheffeb,  Oeobob  B.  Finoh,  Ain>  Chablss  N.  Kblsov, 
EzBouTOBS  OF  Chablbs  Soheffeb,  Deceased, 

Thb  Wabedtoion  Omr,  Y eboinia  Midlaed,  ahd  Gbeat  Southebe 

K.  R.  Co. 

(Ad9mce  Cam,  U.  B.  Buprms  Ckmrt.    AprU  10, 1882.) 

A  party  is  injured  in  a  railroad  accident,  his  injury  brinn  on  insanity,  and 
about  eight  months  after  this  accident  he  commits  suicide  in  a  fit  of  insanity. 
Under  a  State  statute,  giving  to  the  personal  representative  of  the  deceased 
a  right  of  action  for  death  caused  by  neglisence  or  default,  the  accident  is 
too  remote  a  cause  of  the  death  to  be  actionable. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Yirnnia. 

John  B.  Sanborn^  Charles  King,  and  Geoi^  A.  King,  for  plain- 
tifljB  in  error. 

Linden  Kent,  for  defendant  in  error. 

MiLLEB,  J. — ^The  plaintiflEs  in  error,  who  are  executors  of  Charles 
8che£Eer,  deceased,  brinff  this  action  to  recover  of  the  railroad  com- 

Cny  damages  for  the  death  of  said  Charles,  which  is  alleged  to 
¥6  resulted  from  the  negligence  of  the  company  while  carrying 
the  deceased  on  their  road.  The  defendant  demurred  to  tibe  dec- 
laration, and  the  demurrer  was  sustained,  and  to  reyerse  the  judg- 
ment rendered  on  demurrer  this  writ  of  error  is  sued  out. 

The  statute  of  Virginia,  under  which  the  action  was  brought,  is, 
aa  to  the  question  rai^  on  the  demurrer,  identical  with  those  of 
all  the  other.  States,  giving  the  right  of  recovery  when  the  death  is 
caused  by  such  default  or  neglect  as  would  have  entitled  the  party 
injured  to  recover  damages  if  death  had  not  ensued. 

The  declaration,  after  ailing  the  carelessness  of  the  officers  of 
the  railroad  company,  by  which  a  collision  occurred  between  the 
train  on  which  Schcdf  er  was  and  another  train,  on  the  7th  day  of 
December,  1874,  proceeds  as  follows : 
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*^  Whereby  said  sleeping-car  was  rent,  broken,  torn,  and  Bhattered» 
and  by  means  whereoi  the  said  Charles  Scheffer  was  cut,  bruised, 
maimed  atid  disfigured,  wounded,  lamed,  and  injured  aboat  his 
head,  face,  neck,  back,  and  spine,  and  by  reason  wnereof  the  said 
Charles  Scheffer  became  and  was  sick,  sore,  lame,  and  disordered  in 
mind  and  body,  and  in  his  brain  and  spine,  and  by  means  whereof 
phantasms,  illusions,  and  forebodings  of  nnendnrable  evils  to  come 
npon  him,  the  said  Charles  Sche&r,  were  produced  and  caused 
upon  the  brain  and  mind  of  hina,  the  said  Charles  Schefier,  which 
disease,  so  produced  as  aforesaid,  baffled  all  medical  skill,  and  con- 
tinued constantly  to  disturb,  harass,  annoy,  and  prostrate  the  ner- 
vous system  of  him,  the  said  Charles  Scheffer,  to  wit,  from  the  Tdi 
day  of  December,  A.  D.  1874,  to  the  8th  day  of  August,  1875, 
when  said  phantasms,  illusions,  and  forebodings,  produora  as  afore- 
said, overcame  and  nrostrated  all  his  reasoning  powers,  and  in- 
duced him,  the  said  Charles  Scheffer,  to  take  his  life  in  an  effort 
to  avoid  said  phantasms,  illusions  and  forebodings,  which  he  then 
and  there  did ;  whereby  and  by  means  of  the  careless,  unskilfull 
and  negligent  acts  of  the  said  defendant  aforesaid,  the  said  Charles 
Scheffer,  to  wit,  on  the  8th  day  of  Augnst,  1875,  lost  his  life  and 
died,  leaving  him  surviving  a  wife  and  children. 

The  Circuit  Court  sustained  the  demurrer,  on  the  ground  that 
the  death  of  Scheffer  was  not  due  to  the  negligence  of  the  railroad 
company  in  the  judicial  sense  which  made  it  liable  under  the 
statute ;  that  the  relation  of  such  negligence  was  too  remote  as  a 
cause  of  the  death  to  justify  recovery,  the  proximate  cause  being 
the  suicide  of  the  decedent — his  death  by  his  own  immediate  act 

In  this  opinion  we  concur. 

Two  cases  are  cited  by  counsel,  decided  in  this  court,  on  the  sub- 
ject of  the  remote  and  proximate  causes  of  acts  where  the  liability 
of  the  party  sued  depends  on  whether  the  act  is  held  to  be  the  one 
or  the  other ;  and,  though  relied  on  by  plaintifb  in  error,  we  think 
they  both  sustain  the  judgment  of  the  Circuit  Court 

The  first  of  these  is  that  of  The  Insurance  Company  v.  Tweed, 
7  Wall.  44. 

In  that  case  a  policy  of  fire  insurance  contained  the  usual  clause 
of  exception  from  liability  for  any  loss  which  might  occur  '^  by 
means  of  any  invasion,  insurrection,  riot,  or  civil  commotion,  or 
any  military  or  usurped  power,  explosion,  earthquake,  or  huni- 
cane." 

An  explosion  took  place  in  the  Marshall  warehouse,  which  threw 
down  the  walls  of  the  Alabama  warehouse — the  one  insured,  situ- 
ated across  the  street  from  Marshall  warehouse — and  bv  this  means, 
and  by  the  sparks  from  the  Eagle  Mill,  also  fired  by  the  explosion, 
facilitated  by  the  direction  of  the  wind,  the  Alabama  warehouse 
was  burned.  This  court  held  that  the  explosion  was  the  proximate 
cause  of  the  loss  of  the  Alabama  wai*ehouse,  because  the  fire  ex- 
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tended  at  onoe  from  the  Marahall  warehoiiBe,  where  fhe  explosion 
oceorred.  The  court  said  that  no  new  or  intervening  canse  occnrred 
between  the  explosion  and  the  hnming  of  the  Alabama  warehonso ; 
that  if  a  new  foroe  or  power  had  intervened,  sufficient  of  itself  to 
stand  as  the  cause  of  the  misfortune,  the  other  must  be  oonsidered 
as  too  remote. 

This  case  went  to  the  verge  of  the  sound  doctrine  in  holding  the 
explosion  to  be  the  proximate  cause  of  the  loss  of  the  Alabama 
warehouse^  but  it  r^ted  on  the  ground  that  no  other  proximate 
cause  was  found. 

In  the  case  of  the  Milwaukee  and  St.  Paul  By.  Co.  v.  Kellogg, 
9i  TI.  S.  S.  469y  the  sparks  from  a  steam  ferry-boat  of  the  com- 
pany had  set  fire  to  an  elevator,  and  the  sparks  from  the  elevator 
nad  set  fire  to  Kdlogg's  saw->mill  and  lumber-yard,  which  were 
from  three  to  four  hunored  feet  from  the  elevator.  The  court  be- 
low vas  requested  to  chaige  the  jury  that  the  sparks  from  the 
steamboat  as  a  canse  of  the  nre  of  the  mill  and  lumber  was  too  re- 
mote. 

Instead  of  this,  the  court  submitted  to  the  jury  to  find  ^^  whether 
fhe  burning  of  the  mill  and  lumber  was  the  result  naturally  and 
reasonablv  to  be  expected  from  the  burning  of  the  elevator; 
whether  it  was  a  result  which  under  the  ciroumst»nc6B  would  not 
natoralty  follow  from  the  burning  of  the  elevator,  and  whether  it 
was  the  result  of  the  continued  ^ect  of  the  spark0  from  the  steam- 
boat, without  the  aid  of  other  causes  not  reasonably  to  be  expected." 

The  Supreme  Court  affirmed  this  ruling,  and  in  conunenting  on 
the  difficulty  of  ascertaining  in  each  case  the  line  between  the 
proximate  and  remote  causes  of  a  wrong  for  which  a  remedy  is 
sought,  savB :  *^  It  is  admitted  that  the  rule  is  difficult ;  but  it  is 
generally  neld  that,  in  order  to  warrant  a  finding  that  negligence 
or  an  act  not  amountinir  to  wanton  wron^:  is  the  proximate  cause 
of  Vi  injury,  it  mxtsi  appear  that  the  ^niy  wa«  the  natural  and 
probable  consequence  of  the  negligence  or  wrongful  act,  and  that 
It  ought  to  have  been  foreseen  in  the  light  of  the  attending  circum- 
stances." To  the  same  effect  is  the  language  of  the  cou^  in  Mo- 
Donald  V.  Snelling,  14  Allen,  294. 

Bringing  the  case  before  us  to  the  test  of  these  principles,  it  pre- 
sents no  difficulty.  The  proximate  cause  of  the  death  of  8che£Eer 
was  his  own  act  of  selfniestruction.  It  was,  within  the  rule  in 
both  these  cases,  a  new  cause  and  a  sufficient  cause  of  death. 

The  argument  is  not  sound  which  seeks  to  trace  this  inmiediate 
canse  of  the  death,  through  the  previous  sta^  of  mental  aberra- 
tion, physical  suffering,  and  eight  months'  disease  and  medical 
treatment,  to  the  original  accident  on  the  railroad.  Such  a  course 
of  possible  or  even  logical  argument  would  lead  back  to  that  **  great 
first  canse  least  understood,^  in  which  the  train  of  all  causation 
ends. 
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The  Bnidde  of  Scheffer  was  not  a  resalt  oatnrallj  and  reaaonablj 
to  be  expected  from  the  in  jury  received  on  the  train.  It  was  not 
the  natural  and  probable  consequence,  and  couJd  not  have  been  f  ore- 
aeen  in  the  light  of  the  drcumstances  attending  the  n^ligenoe  of 
the  officers  in  chaige  of  the  train. 

His  insanity,  as  a  cause  of  his-  final  destruction,  was  as  little  the 
natural  or  probable  result  of  the  negligence  of  the  railway  officials 
as  his  suicide,  and  each  of  these  are  casual  or  unexpected  causes, 
intervening  between  the  act  which  injured  him  and  his  death. 

Judgment  affirmed. 

The  principal  esse  raises  a  very  interestinff  question  as  to  what  iaand  what 
is  not  to  be  considered  proximate  cause.  As  the  same  point  often  arises  in 
railway  cases,  it  is  proposed  in  the  following  note  to  collect  the  chief  author- 
ities which  have  arisen  in  the  coarse  of  railroad  litigation  touching  upon 
this  topic. 

Where  the  sparks  of  an  engine  passing  upon  the  line  of  a  railway  baye  set 
on  fire  a  neighboring  building,  and  that  in  turn  has  set  fire  to  another  build- 
ing either  immediately  adjacent  or  at  some  little  dlBtaace,  the  question  la 
often  raised  as  to  whether  the  owner  of  the  second  building  has  any  cause  of 
action  affainst  the  railway  company.    Most  of  the  cases  assert  that  he  haa, 
the  negligence  of  the  company  in  ^failing  to  proTide  proper  spark-arresten 
being  usoiEdly  deemed  the  proximate  not  the  remote  cause  of  the  lossu 
Webb  V.  Rome,  W.  ft  O.  R  Co.,  49  K.  Y.  4d0;    MeCoun  e.  N.  T.  Cent  A? 
Hudson  RiTer  R  Co.,  66  Barb.  888;  Perley  e.  Eastern  R.  Co.,  98  Mass.  414; 
Penna.  R  R  Co.  v.  Hope,  80  Pa.  8t.  878;  Penna.  &  N.  Y.  C.  &  R  Co. «. 
Lacey,  89  Pa.  8t  468;  Bait.  &  O.  R.  Co.  e.  Shipley,  89  Md.  251;  P.  W.  ft 
B.  R  R.  Co.  e.  Constable,  89  Md.  149;  Annapolis  ft  E.  R  Co.  e.  Gantt,  89 
Md.  115;  Henry  e.  Southern  Pacific  R  R  Co.,  50  Cal.  176;  Longabough  e,. 
Virginia  City  ft  T.  R  Co.,  9  Ker.  271 ;  Burlington  ft  M.  R  Co.  v,  Westorer, 
4  l^b.  268;  Poepperse.  Mo.,  K.  ft  T.  R  R  Co.,  67 Mo.  715;  Coates  v.  Mo., 
K  ft  T.  R  Co.,  61  Mo.  88;  Toledo,  P.  ft  W.  R  Co.  e.  Pindar,  58  111.  447; 
Pent  t.  Toledo,  P.  ft  W.  R  Co.,  59  111.  849 ;  Toledo,  W.  ft  W.  R  Co.  v. 
Murthersbaugh,  71  III.  572;  Toledo,  W.  ft  W.  R  Co.  e.  Maxfield.  72  111.  95; 
Hoyt  e.  Jeffers,  80  Mich.  181 ;  Kell^g  e.  Chicago  ft  N.  W.  R  Co.,  26  Wis. 
228;  Delaware,  Lack,  ft  Western  R  R  Co.  e.  Salmon,  10  Yroom.  299;  Euhn 
«.  Jewett,  5  Stewart,  647;  Milwaukee  ft  St  P.  R  Co.  e.  Kellogg,  94  U.  8. 
469;  St.  Jo.  ft  D.  C.  R  Co.  e.  Chase,  11  Euis.  47;  Atchison,  Topeka  ft  & 
F.  R  Co.  9.  Stanford,  12  Ejms.  854;  Atchison,  Topeka  ft  S.  F«  R  Co.  e. 
Bales,  16  Eans.  252;  Smith  v.  R  Co.,  L.  R  5  C.  P.  98. 

If,  howeyer,  any  independent  agency  has  intervened  to  communicate  the 
fire  from  one  structure  to  another  the  negligence  of  the  company  is  regarded 
as  causa  remota  and  there  is  of  course  no  uabilitjr.  Thus  where  it  appears 
tiiat  the  fire  has  been  carried  by  a  high  wind,  this  is  held  sufllcient  to  ex- 
onerate the  company.  Penna.  R  R  Co.  e.  Kerr,  62  Pa.  St.  858;  Toledo,  W. 
ft  W.  R  Co.  «.  Murthersbaugh,  71  111.  572;  Fente.  Toledo,  P.  ft  W.  R  Co., 
69  nL  849.  But  it  has  also  been  held  that  a  high  wind  is  a  continsency  such 
as  should  be  anticipated  and  provided  against  by  the  company.  iCellogg  e. 
Chicago  ft  N.  W.  R  Co.,  26  Wis.  228. 

Where  there  has  been  a  cessation  or  extinction  of  the  fire,  and  owing  to  the 
carelessness  or  negligence  of  the  persons  employed  to  extinguish  it,  it  breaks 
out  afresh,  setting  on  fire  other  property  beyond  that  at  first  ignited,  this 
circumstance  is  held  to  constitute  such  an  independent  interrening  cause  as 
to  prevent  any  liability  on  the  part  of  the  company.  Doggett  e.  Richmond 
ft  D.  R  Co.,  78  N.  C.  805.   In  Hoag  e.  Lake  Shore  ft  Mich.  S.  R  Co.,  85  Pa. 
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81.  998,  the  facts  were  these:  A  laige  tank  of  oil  near  the  line  of  the  com- 
psiiy  defendant's  road  had  burst  and  the  contents  were  floatioff  down  a 
nMhboriog  creek.  The  sparks  of  a  passing  engine  ignited  the  £wing  oil, 
and  in  consequence  a  building  of  the  plaintiff  somewhat  further  down  the 
creek  was  set  on  fire  and  destroyed.  Under  the  circumstances  it  was  held 
that  the  company's  negligence  was  only  the  remote  cause  of  the  loss,  since 
the  oootingency  of  the  buminff  oil  floating  down  the  creek  and  setting  fire  to 
buildings  upon  its  banks  coum  not  haye  been  reasonably  foreseen  and  pro- 
Tided  against^ 

A  similar  conclusion  was  reached  in  Ryan  e.  N.  T.  Central  R.  R.  Co.,  85 
K.  T.  910,  where  a  fire  caused  by  the  sparks  of  enjeines  on  the  line  of  the 
defendant's  road  was  communicated  to  the  plaintiff's  house  about  180  feet 
distant.     But  this  case  js  opposed  to  the  current  of  autiiority. 

Where  the  facts  of  a  case  are  undisputed  it  would  seem  that  the  question 
of  proximate  or  remote  cause  in  these  cases  should  be  solely  for  the  court. 
Hoag  e.  Lake  Shore  &  Mich.  South.  R  Co.,  85  Pa.  St.  998. 

This  question  has  nevertheless  been  in  many  cases  left  to  the  jury.  An- 
napolis A  £.  R.  Co.  e.  Gantt,  89  Md.  115;  Perry  e.  Southern  Pacific  R.  Co., 
50  Gal.  578;  Clemens  e.  Hannibal  A  St  Jo.  R.  Co.,  58  Mo.  866;  Toledo,  W. 
&  W.  R.  R  Co.  e.  Murthersbaugh,  71  HL  579;  Penn.  &  N.  Y.  Canal  ft  R.  Co. 
9.  Lacey,  88  Pa.  St.  458. 

There  are  many  other  dasees  of  zailway  cases  in  which  the  same  questions 
aa  to  what  is  remote  and  what  is  proximate  cause  have  been  also  raued.  In 
Oa  Creek  ft  Alleghany  Itiver  R  Co.  e.  Eeiffhron,  74  Pa.  St.  816,  the  facto 
ware  these:  Certam  cars  laden  with  oU  stanmng  on  the  railroad  company's 
tnek  were  negligently  let  loose  and  ran  against  an  en|^ine,  by  reason  of 
wfaldi  the  oil  took  fire.  The  fire  communicated  to  an  adjacent  house  on  the 
sids  of  the  track,  which  was  consumed.  Suit  beinff  brought  by  the  owner  of 
the  honte  against  the  railroad  company  it  was  held  that  the  negligence  of 
the  defendant's  eenranto  in  letting  loose  the.  oil  cars  was  the  proximate 
caase  of  the  phuntiff's  loss,  and  the  defendant  was  hMd  responsible  accord- 
In  Norton  «.  Eastern  R  Co.,  118  Msss.  866,  the  facto  were  these:  The 
pTaintiff  was  driTine  in  the  yidnity  of  a  railroad  track,  when  his  horse  be- 
came frightened  by  Uie  appearance  of  an  enffine,  grew  unmanageable,  kicked, 
sod  broke  the  plaintiff'B  leg.  It  appeared  Siat  the  engineer  of  the  train  was 
in  fault  in  not  haying  given  any  signal  of  iiis  approach,  whereby  plaintiff 
had  been  induced  to  approach  the  tnck.  Under  these  drcnmstances  it  was 
held  that  the  plaintiff  was  entitled  to  recoYcr,  the  negligence  of  the  company 
being  considered  the  direct  cause  of  his  injury. 

SMiewhat  different  were  the  circumstances  of  Lee  e.  Union  R  R  Co.,  12 
R  I.  888.  Here  the  horse  attached  to  a  sleigh  which  was  being  driven 
through  the  streeto  of  a  city  became  alarmed  at  a  pile  of  ice  and  snow  negli- 
gently left  on  the  street  by  the  company  defendant  and  ran  away,  striking 
the  plaintiff  and  injurine  him.    Here  ako  a  similar  conclusion  was  rescbed. 

In  Chicaffo  ft  North  Western  R  R  Co.  e.  Hoag,  90  III.  889,  the  company 
defendant  had  turned  certain  waste  water  on  the  plaintiff's  land.  The  water 
would  have  run  off  the  land  at  once  without  doing  any  injury  had  it  not 
froaen.  But  this  event  happening  it  was  detained  for  some  time,  seriously 
injnring  the  plaintiff's  land.    In  uiis  case  the  court  said : 

**  That  considerable  damage  resulted  to  appellee  from  the  freezing  upon 
his  premises  of  water  which  flowed  thereon  from  the  water  tank  of  the  com- 
pany is  established  by  the  proof.  It  appears,  too,  that  the  damage  was  bus* 
tained  in  consequence  of  the  freesing  and  detention  merely  of  the  water;  but 
that  for  that  no  water  would  have  m>wn  down  and  off  the  premises  without 
injuiy.  It  is  thence  claimed  that  the  damage  was  not  the  proximate  result 
of  the  defendimt's  act  of  turning  the  water  upon  the  land,  but  of  the  frees- 
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inff  of  the  water,  which  wm  the  aet  of  €k>d.  But  to  claim  exemption  from 
liability  for  the  oonseqoeiees  of  each  aa  act  of  nature,  it  must  oe  such  ma 
could  not  haTe  been  foreseen  and  ptefented  by  the  ezerciae  of  any  ordinary 
cere  and  prudence.  .  .  .  A|>peUant  mutt  he  held  to  haye  known  that  tfa!e 
water  would  freeie  upon  appellee's  land  at  the  time  it  was  turned  on  it,  being 
a  fact  occurring  in  the  coarM  of  nature,  and  be  changeable  with  the  conae- 
qnences  resulting  from  tiie  known  action  of  frost  in  freezing  water  in  combi- 
nation with  appdlant*s  own  aet.  The  injury  was  one  which  mi^t  reasonably 
and  naturally  have  been  expected  to  resulf 

In  Oilman  e.  European  &  North  American  By.  Co..  60  Me.  886,  the  facta 
were  these :  The  plaintiffs  lot  and  those  adjoining  on  the  north  and  soutii  were 
crossed  by  the  road  of  the  company  defendant  and  bounded  on  the  east  by  a 
river,  the  division  fence  between  so  much  of  the  plaintiffs  and  the  south  lot  as 
lay  between  the  railway  and  river  (being  the  plaintifrs  pasture)  being  de- 
fective. The  railroad  fence  extended  on  both  sides  of  the  road  across  the 
plaintiff's  lot ;  that  on  the  river  side  of  the  road,  across  the  north  lot,  setting 
several  feet  further  from  the  track,  did  not  form  a  continuous  line  with  that 
across  the  plaintiff's;  while  pursuant  to  an  agreement  between  the  proprietors 
and  the  company  defendant,  there  was  no  railroad  fence  on  the  south  lot  oa 
the  river  side  of  the  road.  An  ox  of  the  plaintiff,  escaping  from  his  owner's 
pssture  through  the  gap  of  the  defendant's  fence,  occasioned  by  its  want  of 
continuity,  strayed  upon  the  track.  It  was  driven  thence  by  the  defendant's 
servants  upon  ttke  north  lot,  whence,  during  the  next  six  hours,  it  wandeaed 
along  the  river  bank,  across  its  owner's  land  outside  of  its  enclosure  to  and 
upon  the  south  lot,  and  thence  upcm  the  track,  where  it  wss  killed  by  a  paaa- 
ing  train  of  the  company  defendant,  which  was,  however,  managed  witk 
proper  care.  Suit  being  brausht  sgainst  the  compsny  to  recover  damages  it 
was  held  that  the  existence  c3  the  gap  through  which  the  animal  had  fbnst 
escaped  from  its  pssture  was  the  dkdeot  caiue  of  the  accident,  and  that 
the  company  defendant  were,  in  consequence,  liable  for  the  loss  which  Imd 
occurred. 

A  somewhat  analogous  case  was  that  of  Bneesberg  e.  Lancashire  ft  Yoik- 
shiie  By.  Ck>.,  L.  B.  1  Q.  B.  Div.  48.  Here  a  herd  of  plaintiff's  cattle  were 
being  driven  along  a  road  to  some  fields.  The  road  crossed  a  siding  of  a 
railroad  thMsk.  An  the  herd  were  crossing  the  siding,  the  servants  of  the 
railway  company  negligently  allowed  certain  trucks,  standing  on  an  incline 
upon  the  siding,  loose.  These  trucks  ran  down  toward  the  cattle  and  sep- 
anubed  them  from  the  drovers  in  charge.  The  cattle  being  f rifl^tened  ran  up 
the  road  some  distance  and  there  made  their  way  into  a  garden,  the  fences 
of  which  were  defective.  From  thence  they  strayed  upon  the  main  railway 
track,  where  they  wera  killed  by  psssing  trains,  but  without  any  further 
fault  on  the  part  of  the  railroad  companv.  Suit  being  brought  to  recover 
damages  for  the  loss  of  the  cattle  it  was  held  in  the  court  of  appeals  that  it 
was  error  to  nonsuit  the  plaintiff,  and  that  the  neg[lif;ence  of  the  defendant's 
servants  in  allowing  the  trucks  to  run  down  the  sidmg  was  to  be  considered 
the  proximate,  not  the  remote,  cause  of  the  death  of  the  cattle. 

See  also  cases  of  injuries  to  persons  on  or  near  the  track  where  tiwir  con- 
tributory negligence  has  been  adjudged  the  proximate  cause  of  the  accident. 
Chicago  ft  A.  B.  Co.  e.  Becker,  76 IH.  25;  Btate  e.  Manchest^  ft  L.  R  Co., 
58  N.  H.  588. 

In  Cuff,  Adm'x,  e.  Newark  ft  N.  Y.  B.  R  Co.  et  al.,  6  Vroom,  17,  the  facts 
were  these :  The  railroad  company  contracted  with  one  A.  to  construct  for 
them  a  tunnel  which  was  to  be  blasted  with  nitro-glycerine,  and  agreed  that  A« 
should  be  entitled  to  store  the  nitro-glycerine  on  a  portion  of  the  company's 
land.  A.  sublet  part  of  his  contract  to  B.,  who  tnereupon  erected  a  store- 
house on  the  company's  land,  in  which  he  stored  many  cans  of  the  explosivB, 
partly  for  his  use  while  performing  his  contract  and  partly  for  sale.    The 
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eompany  was,  however,  up&orant  of  the  fact  that  the  storehouse  was  heing 
used  to  store  anj  more  mtro-glTcerine  than  was  to  be  used  in  constructing 
the  toBiieL  B.  having  reeeived  an  order  for  a  can  of  the  ex]rfosiye  from  a 
customer  sent  it  bj  an  employee.  While  in  course  of  transportation  it  ex- 
ploded, injuring  the  plaintiff.  The  railroad  company  was  sued  by  him  to 
lecorer  eomjpensation.  It  was  held,  however,  that  under  the  circumstances 
their  action  m  permitting  their  Iwad  to  be  used  as  a  storage-place  for  nitro- 
fllyoerine  was  not  the  proximate  cause  of  the  aeddent,  and  that  therefore  the 
ddfendant  was  entitlea  to  judgment 

The  closest  case  to  the  principal  case  which  is  to  be  found  in  the  books  is 
that  of  Pullman  Palace  Car  Co.  e.  Barker,  4  Col.  844.  There  the  plaintiiZ, 
vrho  was  a  woman,  took  a  berth  in  a  sleeping  car  belonging  to  the  companv 
dsfandant.  She  was  at  the  time  of  getting  tuxmrd  the  car  *'  unwell/'  though 
from  what  cause  did  not  appear.  Auer  plaintiff  had  retired  for  the  night  the 
car  caught  fire.  Pluntiff  was  obliged  to  leave  the  car  only  partially  dressed. 
In  consequence  she  caught  cold,  l^came  afflicted  with  a  disease  peculiar  to 
women,  and  expended  considerable  sums  in  medicine  and  nursing.  Suit 
being  brought  by  her  against  the  company  to  recover  compensation  for  her 
iUnesa,  and  also  the  amount  of  her  outlay,  the  court  said :  '*  The  long  illness 
of  the  appellee,  as  shown  by  the  evidence,  was  of  such  character  as  results 
from  arrested  menstruation,  independent  of  the  fact  that  she  was  unwell  at 
the  time;  it  cannot  be  said  that  the  neffligence  of  the  appellant  resulted  in 
her  long  illness,  or  any  illness.  Con<^eaing  that  the  appellee  was  compelled 
on  aoooont  of  the  smoke  and  flames  to  leave  the  car  in  the  half-clad  condi- 
tion she  did,  the  exposure  to  the  cold  was  the  direct  and  necessary  result  of 
the  appellant's  negligence.  Her  subsequent  illness,  however,  was  not  the 
result  of  hes  exposure,  but  the  result  of  exposure  in  her  then  condition. 
Here  then  intervenes  an  independent  cause  of  her  illness,  a  cause  resting  in 
her  physical  condition,  appertaining  exclusively  to  herself,  with  which  the 
app^ant  had  no  concern,  and  to  which  it  sustained  no  relations  either  by 
contract  or  by  the  general  duty  imposed  by  law  upon  carriers  of  passengers. 
Where  physical  weakness  or  disability  is  apparent  to,  or  is  brought  to  the 
attention  of,  the  carrier,  undoubtedly  that  hi^h  degree  of  care  which  the  law 
imposes  upon  him  would,  under  certain  circumstances,  involve  duties  in 
reference  thereto.  •  .  .  While  this  is  the  case  it  cannot  be  said  that  the  law 
imposes  any  duty  respecting  the  possible  secret  complaints  and  distoses  of 
passengers  affecting  their  fitness  to  travel.  Where  no  duty  is  imposed  no 
lialnlity  can  attach."    No  recovery  was  therefore  permitted. 


Bavt  TminssiES,  Yibginia  akd  Oeoboia  R  R  Co. 

Jakes  R  Whttb. 
(5  Lea  Seportiy  540.    September  Term^  1880.) 

In  an  action  for  damages  against  a  railroad  compsny,  brought  bj  a  party 
for  injuries  sustained,  it  is  competent  to  show  plaintiff's  abili^  and  capacity 
for  labor  as  weU  as  skill  in  any  particular  art  or  profession,  in  order  to  show 
what  he  was  capable  of  earning;  but  it  is  not  error  to  reject  a  question  which 
simply  cidls  for  the  amount  of  money  which  the  plaintiff  made  the  year  pre- 


A  lookout  must  not  only  be  in  his  place  on  the  locomotive  as  to  be  enabled 
to  lee  ahead,  but  must  also  be  vigilant  and  watchf  uL    A  lookout  who  does 
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not  see  what,  with  reMonable  care  and  Tigilance,  should  hare  been  seen^ 
wonld  not  be  in  the  discharge  of  his  duty. 

Appeal  in  error  from  the  Circuit  Court  of  Oreene  eountjr. 
Newton  Stacker,  J. 

H.  H.  Ingersoll,  A.  H.  Pettibone  and  George  Brown  for  Bail* 
road. 

Bobinson  &  Maloney  for  White. 

McFabland,  J. — ^Thifl  is  an  action  by  White  to  recover  for  in- 
juries received  from  the  railroad  train.  His  dechuration  places  his 
right  to  recover  upon  the  alleged  failure  of  £he  defendants  to  ob- 
serve the  precautions  prescribed  bv  sec  1166  of  the  Code,  subHsecs* 
4  and  5.  The  proof  shows  that  about  1  o'clock  at  night  at  Greene- 
ville  the  plaintifE  was  found  lyin^  with  his  head  between  the  ends 
of  the  cross-ties,  on  the  outside  oi  the  rails  but  up  close  to  the  rails, 
his  body  out  from  the  track ;  while  in  this  position  a  passenger 
ti*ain  had  passed  along  and  inflicted  wounds  upon  the  plaintiff  for 
which  Uie  action  was  Drought.  The  engineer  testifies  that  he  was 
on  the  lookout  on  the  right  side  of  the  en^e,  but  did  not  see  any 
object  upon  the  road.  The  fireman  testifies  that  he  was  on  the 
loi&out  on  the  left-hand  side  of  the  engine,  the  side  upon  which 
the  plaintiff  lay,  and  he  discovered  him  just  as  the  engine  passed 
over  or  bv  him,  but  did  not  notify  the  engineer ;  the  train  waa 
then  coming  to  a  stop,  and,  upon  going  back,  the  plaintiff  waa 
found  apparently  insensible.  The  verdict  and  judgment  were  in 
favor  of  the  plaintiff  for  $1,000. 

The  specific  errors  assigned  are : 

1.  The  plaintiff  was  asked,  on  cross-examination,  how  much 
money  he  made  the  year  previous  to  the  injury.  His  counsel  ob- 
jectea  to  the  question  ana  the  objection  was  sustained.  Upon  the 
question  of  damages,  it  would  have  been  competent  to  snow  the 
plaintiff's  ability  and  capacitv  for  labor,  as  well  as  his  skill  in  anj 
particular  art  or  profession,  m  order  to  show  what  he  was  capable 
of  earning,  but  what  money  he  had  in  fact  made  the  year  previous 
was  not  pertinent,  and  not  being  strictly  competent  uie  court  was 
not  in  error  for  rejecting  it. 

2.  The  en^eer,  Maxey,  was  asked  by  defendant's  counsel  if, 
from  his  position  on  the  engine  as  the  train  was  approaching,  the 
plaintiff  could  have  been  seen  where  he  was  lying.    To  this  tiie 

i)Iaintiff'8  counsel  objected  and  the  objection  was  sustained.  The 
anguage  of  the  statute  on  this  subject  is :  '^  Every  railroad  com- 
f)any  shall  keep  the  engineer,  fireman,  or  some  other  person  on  the 
ocomotive  always  on  the  lookout  ahead,  and  when  any  person, 
animal  or  other  obstruction  appear  on  the  road  the  alarm  whistle 
shall  be  sounded,  the  brakes  put  down,"  etc.    The  counsel  for  the 
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eompanj  is  correct  in  assuming  that  the  obstmction  ought  to  ap' 
pear  to  the  person  on  the  lookout — an  obstrnctiou  not  appearing  to 
or  visible  to  him  would  not  come  within  the  statute,  provided  he 
vras  properly  on  the  lookout.  That  is  to  sa^,  as  we  have  held,  he 
ought  to  be  in  such  position  on  the  locomotive  as  to  enable  him  to 
flee  ahead,  and  ouirht  to  be  viirilant  and  watchful ;  if  not  in  such 
podtioMhe  statate  would  not  be  com^Ued  with ;  but  if  in  proper 
position,  and  from  that  position  the  object  was  visible,  and  yet  was 
not  seen,  a  jury  would  oe  well  warranted  in  finding  that  the  person 
W9B  not  on  the  lookout,  that  is,  that  he  was  not  vigilant,  otherwise 
the  object  would  hftve  been  seen.  A  lookout  who  does  not  see 
what^  with  due  care  and  vigilance,  should  have  been  seen,  would 
not  be  in  the  discharge  of  his  duty.  So  that  the  question,  whether^ 
with  vigilance,  the  object  could  have  been  seen  by  the  lookout,  was 
pertinent  and  competent,  and  the  question  asked  in  this  case  was 
not  olnectionable.  But  it  appears  that  the  plaintiff  was  lying  on 
the  len-hand  side  of  the  road,  on  the  outside  of  the  rails,  where  the 
zronnd  was  descending  from  the  track,  and  the  road,  approaching 
uie  iK>int  of  the  accident,  curves,  the  t>oint  where  the  plaintiff  lay 
bein|^  on  the  inside  of  the  curve.  From  which  it  is  apparent  that 
the  kft-hand  side  of  the  engine  was  a  better  position  lor  the  look- 
ont  at  that  point,  and  the  proof  shows  that  in  fact  the  fireman  was 
on  the  lookout  on  that  side.  Now,  if  the  Question  had  been  asked 
the  fireman,  whether  from  his  position  tne  plaintiff  could  have 
been  seen,  it  would  have  been  error  to  eldude  the  question,  but 
the  question  was  not  asked  this»  witness.  And  so  if  it  had  been 
proven  by  the  engineer  that,  from  his  position,  the  object  was  not 
visible,  or  where  it  could  have  been  seen,  this  would  have  been  of 
no  avail,  provided  it  could  be  shown  that  the  object  could 
have  been  seen  from  the  position  of  the  fireman.  True,  the  fire- 
man says  he  was  on  the  lookout  and  did  not  see  it  in  time,  but 
whether  or  not  it  could  have  been  seen  sooner  from  his  position 
was  not  asked  him.  In  this  view,  the  rejection  of  the  question  put 
to  the  engineer  is  not  reversible  error. 

8.  The  court  charged  the  following  proposition,  at  the  request  of 
&e  plaintiff's  counsel,  to  wit :  ^^  If  the  jury  find  that  an  obstacle 
appeared  or  was  visible  on  the  road  at  a  distance  from  the  engine, 
and  that  the  alarm  whistle  was  not  sounded  nor  the  brakes  put 
down,  and  aU  possible  means  used  to  stop  the  train,  the  jury  will 
find  for  the  plaintiff,  although  they  may  also  find  that  the  object 
was  not  actually  seen."  This  simply  means,  as  we  understand  it, 
that  if  the  object  was  visible  from  the  position  of  the  lookout  on 
the  engine,  that  is  to  sav,  if  with  vigilance  it  could  have  been  seen, 
and  was  not,  the  jury  snould  find  that  the  lookout  was  not  in  the 
discharge  of  his  auty ;  that  is,  as  we  have  said,  a  lookout  who  does 
not  see  what  he  should  have  seen,  was  not  the  lookout  presented 
by  the  statute.     There  was,  therefore,  no  error  in  the  charge. 
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It  ifl  next  objected  that  the  damages  are  exorbitant  It  does  ap- 
pear to  our  Batisfaction,  althongh  Uie  plaintiff  denies  it,  that  ne 
was  intoxicated  and  lay  down  and  fell  asleep  in  tibie  position  he 
was  fonnd,  and  certainly  a  party  who  brings  the  in jnry  npon  him- 
self, by  such  gross  miscondnct  and  ne^ligeDce,  onght  not  to  receive 
innch  favor  from  the  conrt,  bnt  even  m  a  case  of  tJbis  character  the 
statute  makes  the  railroad  liable,  unless  it  proves  its  compliance 
with  the  strict  letter  of  the  statute,  the  negugenoe  of  the  pisdntiff 
going  only  in  mitigation  of  damages. 

If  the  testimony  of  the  plaintiff  and  his  witnesses  is  to  be  be- 
lieved, his  injuries  are  so  serious  as  to  justify  the  amount  of  the 
verdict  as  actual  damages.  Although  some  of  this  testimony  we 
think  should  have  been  taken  with  much  allowance,  yet  the  credit 
to  be  given  to  it  was  for  the  jury  to  determine. 

The  judgment  must  be  affirmed. 


The  Chicago  Onr  Br.  C!a 

V. 

Cathabine  MoMahon. 

(106  iOinou  BeparU,  485.    Jum  21,  1882.) 

On  the  trial  of  an  action  on  the  case,  l^^ought  against  a  city  railway  com- 
pany to  recover  for  a  personal  injury,  the  court  aUowed  a  witness  for  tiie 
pUiintifE  to  testify  that  a  clerk  in  the  employ  of  the  defendant  offered  him 
$800,  either  to  prevent  him  from  appearing  as  a  witness  a^^st  the  company, 
or  to  influence  his  evidence  in  favor  of  the  company.  This  was  objected  to  as 
no  part  of  the  res  gestse:  Edd^  that  the  evidence  was  proper,  though  not  a 
part  of  the  res  gest». 

On  the  trial  of  a  case  it  may  be  shown  that  a  party  has  destroyed  or  sup- 
preBsed  material'  evidence,  or  has  fabricated  such  evidence,  as  it  implies  an 
admission  that  he  has  no  right  to  recover  if  the  case  is  tried  on  the  evidence 
as  it  exists. 

Where  a  clerk  of  a  dty  railway  company  has  assijnied  to  him  the  general 
and  special  duty  of  looking  for  and  arran^n^  the  evmence  in  cases  where  the 
company  is  sued  by  persons  injured,  or  claiming  to  be  injured,  by  the  careless- 
ness of  those  intrusted  with  the  management  and  operation  of  its  street  can, 
and  is  empowered  generally  to  perform  that  duty  without  special  directions, 
with  general  authority  to  use  nls  own  judgment  in  the  performance  of  his 
duties,  if  he,  in  looking  up  the  evidence  in  the  case,  wrongfully  and  without 
authority  offers  money  to  a  witness  to  keep  bim  from  testifyins  against  the 
company,  or  to  influence  his  testimony,  the  company  must  be  held  rei^nsible 
for  his  act,  and  it  is  proper  evidence  against  tiie  company. 

The  master  is  liable  for  not  only  the  careless  and  negligent  acts,  but  also 
for  the  wilful  and  malicious  acts  of  ius  servant  while  acting  within  the  scope 
of  his  duty  or  employment.    This  rule  is  well  recognized  in  this  State. 

Appeal  from  the  Appellate  Oomrt  for  the  First  District ;  heard 
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in  that  court  on  appeal  from  the  Superior  Court  of  Cock  ooastjr; 
the  Hon.  Sidney  Smith,  Jndge,  presiding. 

Messrs.  Dnpee  &  Jndah,  for  tne  appellant : 

Where  an  agent  or  servant  in  a  particular  business  soes  ontside 
of  his  employment,  or  beyond  his  authority,  in  disdaai]^]ng  his 
duties,  the  master  will  not  be  liable  for  his  acts.  He  is  liable  only 
for  acts  done  within  the  scope  of  his  authority.  Oxford  v.  Peters, 
28  HI.  434 ;  Pritchard  v.  Keefer,  58.  id.  117 ;  Green  v.  Town  of 
Woodbury,  48  Vt.  6 ;  Johnson  v.  Barber,  6  Qilm.  430 ;  Tulter  v. 
Voght,  13  m.  286 ;  McManus  v.  Cricket,  1  East,  106 ;  Halty  v. 
Ifarkel,  44  111.  238 ;  Chicago,  Burlington  and  Quincy  R.  B.  Co.  v. 
Qney,  9  Bradw.  638 ;  Clark  v.  Metropolitan  Bank,  8  Duer,  241 ; 
Stanley  v.  Chamberlain,  3d  K.  J.  565 ;  Gk)key  v.  Knapp,  44  Iowa, 
30;  Sherman  &  Redfield  on  Negligence,  sec  63. 

Mr.  John  Lyle  King,  for  the  appellee : 

The  testimony  of  Taylor  to  the  attempt  to  bribe  him  was  clearly 
admissible  on  two  grounds :  first,  that  it  was  an  admission  by  con- 
duct; and  second,  it  was  an  admission  by  conduct  of  an  accredited 
representative  of  the  company  in  the  course  of  his  duty  to  or  in  the 
pmormance  of  an  authorized  service  for  the  company. 

Afflde  from  that  class  of  cases  where  tiie  acts  and  condtrct  of 
persons  are  admissible  against  them,  under  the  maxim  in  odium 
spoliatoriE^  (2  Wharton  on  Evidence,  sec  1265,)  there  is  direct 
authority  in  point  as  to  the  competency  of  this  evidence.  Moriarty 
«.  London,  Chatham  and  Dover  Ry.  Co.,  L.  B.,  5  Q.  B.  314; 
Anneeley  v.  Earl  of  Anglesea,  17  How.  State  Trials,  1139 ;  Green 
V.  Town  of  Woodbury,  48  Vt.  5. 

A  corporation  can  act  only  through  the  instrumentality  of  its  of- 
ficers, agents  and  employees,  and  if  the  act  of  such  agent  or  servant 
be  even  wilful,  wron^ul  or  unlawful,  if  performed  or  done  in  the 
conrse  of  his  duty,  stfll  it  is  the  act  of  the  corporation,  or  rather  of 
those  representing  it,  for  which  the  corporation  is  itself  accountable. 
8t  Louis,  Alton  and  Chicago  R.  R.  Co.  v.  Dalby,  19  111.  363; 
Illinois  Central  R.  R.  Co.  t?.  Read,  37  id.  484 ;  Toledo,  Wabash  and 
Western  Ry.  Co.  v.  Harmon,  47  id.  298 ;  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Dickson,  63  id.  151 ;  Korthwestem  K.  R.  Co. 
V.  Hockj  66  id.  S38 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Sykes,  96  id.  162. 

Wauos,  J. — ^Appellee  entered  a  street  car  of  appellant  through 
mistake.  On  finding  she  had  boarded  the  wrong  car,  she  requested 
the  conductor  to  stop  and  permit  her  to  leave  it.  It  is  claimed  he 
refused,  and  in  attempting  to  descend  from  the  car  while  in  motion 
she  was  injured.  She  brought  an  action  of  case,  ailing  negligence, 
and  that  she  was  pushed  off  by  the  conductor.  Three  trials  were 
had.  The  first  resulted  in  favor  of  plaintiff,  but  the  verdict  was 
set  aside.     The  second  ended  by  the  jury  failing  to  agree,  and  being 
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diBchaiged.  The  third  resulted  in  a  verdict  and  judgment  for  $1500 
in  fa^or  of  plaintiflF.  A  motion  for  a  new  trial  was  dnl j  entered, 
but  was  overruled  by  the  court.  The  case  was  removed  to  tiie 
AppelUte  Oourt  for  the  First  District,  where  the  judgment  was 
amrmedy  and  the  defendant  appeals  to  this  court,  and  assigns  error 
on  the  record. 

The  jury  aud  Appellate  Court  having  settled  the  factBj  qaestions 
of  law  only  are  urged  for  a  reversal 

It  is  alleged  for  error  that  the  court  permitted  a  witness  to  testify- 
that  a  derk  in  the  employment  of  the  com]my  offered  him  $300, 
ei^er  to  prevent  him  from  appearing  as  a  witness  against  the  com- 
pany, or  to  influence  the  evidence  of  the  witness.  It  is  insisted  that 
this  evidence  was  not  a  part  of  the  res  gestse,  and  for  that  reason 
was  not  admissible.  In  answer  it  may  be  said,  manv  things  are  ad- 
missible l^at  are  no  part  of  the  res  gestae,  such  as  admissions  of  the 
Sarties,  and  all  efforts  by  either  to  destroy,  fabricate  or  suppress  evi- 
enoe.  Such  is  the  recognized  doctrine  of  the  courts.  The  rule 
relating  to  res  gestso  did  not,  therefore,  prohibit  the  introduction 
of  this  evidence. 

It  is  believed  to  be  a  rule  never  questioned,  that  it  may  be  shown 
that  a  party  has  destroyed  or  suppressed  material  evidence,  or  has 
fabricated  such  evidence,  because  it  is  in  the  nature  of  and  implies 
an  admission  that  he  has  no  right  to  recover  if  the  case  was  tried  on 
the  evidence  in  the  case  as  it  exists, — that  it  is  not  sufBcient  to  re- 
cover unless  aided  by  suppressing  evidence,  or  the  fabrication  of 
more  evidence.  It  follows  that  all  efforts  to  suborn  witnesses,  made 
by  a  party,  or  his  authorized  agent,  are  for  these  reasons  proper  to 
be  shown. 

But  a  more  diflScult  question  is  presented  in  this  case,  and  it  is, 
whether  the  relation  of  the  person  offering  the  bribe  to  the  witness 
was  such  to  the  company  that  it  was  responsible  for  his  acts  in  the 
matter.  Was  the  act,  although  unauthorized  and  unsanctioned  by 
the  company,  so  far  within  the  scope  of  his  employment  as  to  render 
his  acts  the  same  as  those  of  the  company  ?  The  agent  who  ap- 
proached the  witness  was  a  clerk  in  the  office  of  the  superintendent 
of  the  company.  He  testified  that  it  was  the  business  of  the  clerk, 
in  case  of  an  accident,  to  take  the  statements  of  parties  and  wit- 
nesses to  it,  aud  that  he  attended  to  the  business  of  looking  up  wit- 
nesses for  cases  in  court ;  to  take  the  statement  of  parties  to  the  cir- 
cumstances of  the  accident ;  when  an  accident  occurred  to  invest!- 
Ste  and  ascertain  aU  he  could  with  reference  to  its  circumstances ; 
Ett  sometimes  he  was  specially  sent  for  such  purpose,  and  some^ 
times  went  in  pursuance  to  general  instructions ;  that  no  person  had 
any  authority  from  the  company  to  deal  with  any  witness  in  any 
way ;  that  had  any  person  used  money  to  suborn  or  get  him  out  of 
the  way,  he  woula  have  been  instantlv  discharged. 

A  corporate  body  being  an  intangible  and  mere  imaginary  body, 
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rnnst,  to  aooomplish  the  pnrpooes  of  its  creation,  employ  or  act  through 
natural  and  phjaical  instrnmentalitiee.    It  must  act  throngh  natural 

{erBons^  and  anch  natural  perBons  perform  the  acts  the  corporation 
J  its  charter  is  authorized  to  perform.  The  agents  of  the  corpora- 
tion act  for  it,  and  it  is  hj  such  agencies  that  it  can  exercise  or  per- 
form any  function  or  act,  or  incur  any  liability.  Most  generally 
the  business  is  divided  into  departments  or  sections,  and  an  agent 
18  put  in  charge  and  given  power  to  control  his  department .  but 
generaUy  a  superintendent  is  appointed  to  direct  and  control,  appoint 
or  remove  subordinate  araits,  and  to  intrust  to  each  the  power  he 
may  exercise,  and  prescribe  the  duties  he  shall  perform.  Tuis  super- 
intendent, under  the  directors,  is  usuallv  the  active  head  of  the  body, 
«»1  aU  its  sendee  ^rfpm  duties  and  exerdse  corporate  powers  as 
he  may  authorize  and  direct. 

In  this  case  the  clerk  had  assigned  to  him  the  ^neral  and  special 
duty  of  looking  for  and  arranging  the  evidence  in  cases  where  the 
eompany  was  sued  by  persons  injured,  or  claiming  to  have  been,  by 
the  carelessness  of  those  intrusted  witn  the  management  and  opera- 
tion of  its  street  cars.  He  was  empowered  generally  to  perform 
that  duty,  without  special  directions.  That  part  of  the  business  of 
the  company  was  placed  in  his  charge,  with  the  general  authority 
to  use  his  judgment  in  its  performance.  His  acts,  therefore,  were 
the  acts  of  the  company  within  the  scope  of  his  employment.  His 
Ic^  authority,  of  course,  but  extendea  to  lawful  acts.  So  it  is  true 
of  all  agencies,  as  they  are  not  appointed  for  the  purpose  of  com- 
mitting wrongs,  or  the  performance  of  illegal  acts,  except  in  rare 
cases.  Few  actions  would  be  maintainable  if  a  recovery  could  be 
had  onlv  in  cases  where  express  authority  is  given,  or  the  agent  is 
required,  to  commit  the  wrong.  It  is  a  generid  rule,  without  excep- 
tion, that  when  a  servant  exercises  his  power  or  performs  his  duty 
in  so  careless  or  negligent  a  manner  that  wrong  ensues  to  another, 
the  master  is  liable  m  damages.  This  rule  has  its  origin  in  the 
foundation  of  the  common  law,  if  it  was  not  borrowed  from  the 
dvil  law. 

In  this  State  the  rule  has  a  more  comprehensive  definition  and  a 
broader  application.  It  has  been  repeatedly  held,  that  when  acting 
in  the  scope  of  his  duty,  acts  of  the  servant  not  merely  careless  or 
negligent,  but  wilful  and  malicious  acts,  are  embraced.  A  railroad 
conductor  or  engineer  is  never  authorized  to  commit  wanton  or 
malicious  acts  on  persons  or  property  of  others,  yet  our  reports 
abound  in  cases  holding  the  railroad  companies  employing  them 
liable  for  such  act  done  while  dischamng  their  several  duties.  Nor 
is  the  rule  a  new  one  in  this  jurisdiction,  as  it  has  obtained  for  a 
quarter  of  a  century  or  more.  Such  acts,  under  the  circumstances, 
are  considered  as  the  acts  of  the  company,  as  it  can  act  only  through 
a^nts  intrusted  with  the  exercise  of  their  franchises.  In  this  case 
the  clerk  was  in  the  exercise  of  a  corporate  power,  engaged  in  the 
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performaaoe  of  a  duty  del^^ted  to  him  by  the  oompanj,  aad  in  the 
performance  of  that  antj  he  attempted  the  use  of  iUegiil  means  for 
the  accomplishment  of  a  legal  end,  and  for  the  benefit  of  the  com- 
pany. He  did  not  attempt  to  snbom  the  witness  for  the  benefit  of 
himself,  but  for  the  benent  of  the  company, — ^not  with  the  consent 
of  his  superior,  but  in  the  course  of  k^timate  and  authorized  busi- 
ness of  the  company.  He  was  unquestionably  employed  by  t^e 
company,  was  acting  for  it,  and  did  the  act  to  promote  its  interest. 
He  was  engaged  in  performance  of  a  duty  for  the  company, — lie 
did  the  act  as  a  part  of  the  duty,  althougn  unauthorized.  We  are 
therefore  of  the  opinion  that  he  performed  the  illegal  and  unau- 
thorized act  while  acting  in  and  as  a  part  of  his  employment,  and 
we  must  hold  the  company  is  responsible  for  the  act  For  that 
reason  we  hold  that  the  evidenoe  was  admissible. 

If  Green  v.  The  Town  of  Woodbury,  48  Yt.  5,  announces  a  dif- 
ferent rule,  it  is  opposed  to  the  long  and  well-established  doctrinea 
of  this  court,  nor  do  we  incline  to  change  the  rule  of  this  jurisdio- 
tion  merely  for  the  sake  of  conformity. 

We  perceive  no  error  in  the  record,  and  the  judgment  of  the 
Appellate  Court  is  afiirmed. 

Judgment  affirmed. 

See  1  Am.  and  Ing.  R  Gas,  466. 


AfOHisoir,  TopxKA,  aitd  Samta  Fs  R.  R  Co. 

V. 
HeTTIB  S.  IbsAZIEB 

(37  Kamaif  MS.    Jmmary  Ttrm^  1882.) 

Where  the  inquiry  is  as  to  the  extent  of  certain  sll^ned  perronal  injuries, 
a  ^jfiidsn  maybe  called  as  an  expert  to  testify  concerning  them,  giTing  his 
opinion  based  upon  a  personal  examination  of  the  parir,  as  well  as  upon 
statements  made  by  such  party,  as  to  his  present  oondition,  feeUngs  and 
pains,  and  may  also  give  in  eTideDce  such  statements. 

But  the  physician  may  not  testify  as  to  what  the  partv  said  in  respect  to 
the  past  history  of  the  case,  and  the  caose  or  duration  of  the  injury;  neither 
can  ne  give  an  opinion  based  partially  upon  his  personal  examination  and 
partially  upon  what  the  party  told  him  in  reference  to  the  past  history  of  the 
case,  and  also  upon  statements  of  a  third  person  in  the  presence  of  the  par^ 
in  reference  thereto. 

^  But  where  on  the  trial  of  an  action  to  recover  damages  for  personal  inju- 
ries, five  physicians  had  testified  that  they  had  made  a  personal  examination, 
and  from  such  examination  expressed  a  uniform  opinion  as  to  the  character 
and  probable  permanence  of  the  injuries;  and  a  sixth  physician  was  called, 
who  testified,  without  objection,  that  he  had  heard  none  of  the  testimony; 
that  he  had  made  a  personal  examination,  and  from  such  examinationi  as 
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wen  as  from  statements  of  the  Ptfty  as  to  the  past  history  of  the  case  and 
itatenentB  made  by  her  husband  in  her  presence,  he  had  ionaed  a  certain 
opinion,  which  opinion  was  in  harmony  with  that  ezpreesed  hj  the  other 
p&jsicianB,  and  npon  croes-ezamiaation,  reiterated  the  same  testimony ;  and 
thereafter  a  motion  was  made  to  strike  out  all  of  his  testimony,  and  no  in- 
qoiry  was  m«de  as  to  what  the  statements  of  the  party  or  her  husband  to 
him  were;  and  where  the  amount  awarded  by  the  }uxj  is  not  grossly  exoes- 
siTe:  HMj  That  this  court  will  not  reverse  the  judgment  on  the  ground  thai 
the  trial  court  erred  in  overruling  the  motion  to  strike  out  the  testimony. 

Where,  in  an  action  to  recover  damages  for  personal  injuries,  the  only 
doubtful  qnection  is  as  to  the  amount  that  the  plaintiff  ought  to  recover,  and 
then  are  no  intricate  or  difficult  questions  oi  law  iavolved,  aod  the  party 
defendant,  who  was  represented  by  two  counsel,  at  the  close  of  the  testimony 
presenta  to  the  judge  four  instructions  in  writing,  and  requests  time  to  pre- 
pare farther  instructions  in  writing,  and  where  the  amount  of  the  verdict  ill 
not  grossly  excessive,  hdd^  that  the  judgment  will  not  be  reversed  becaose 
the  court  refused  to  grant  further  time. 

Ekbob  from  Jefferson  BiBtrict  Court 

▲etion  brought  by  Hettie  "6.  Ynader  against  the  Bailroad  Com- 
pany, to  recover  damages  for  personal  injuries.  Trial  at  the  Jane 
Term,  1881,  of  the  di^ct  court,  and  judgment  for  the  plaintiff 
for  $1,000  and  costs.  The  defendant  brings  the  case  here.  The 
facts  appear  in  the  opinion. 

Geo.  It.  Peck,  and  J.  G.  Waters,  plaintiff  in  error. 

Eeeler  &  G^phart^  for  defendant  m  error. 

Bbewes,  J. — ^This  was  an  action  brought  by  the  defendant  in 
error,  to  recover  damages  for  personal  injuries.  It  appears  from 
the  testimony  that  whSe  sitting  in  a  car  belonging  to  the  defend- 
ant, the  same  was  bumped  violently  against  another,  and  plaintiff 
thrown  forward  and  struck  over  the  eye.  For  this  injury  she 
brought  this  action,  and  recovered  a  judgment  in  the  sum  of 
$1,000.  There  is  but  one  serious  question  in  the  case,  and  that 
arises  upon  the  ruling  of  the  court  in  respect  to  the  testimony. 
The  fact  that  the  train  of  cars  upon  whidi  plaintiff  was  riding  was 
hired  by  one  Bichter,  as  an  excursion  train,  constitutes  no  defence 
to  the  company.  The  fact  of  the  injury  is  beyond  dispute,  and  no 
explanation  given  of  the  cause  of  the  collision.  Hence  obviously 
the  company  is  liable  for  tlie  injury  occasioned  thereby,  and  the 
onlv  doubtful  question  for  the  jury  to  pass  upon  was  the  amount 
of  damages.  While  the  injury  to  Mrs.  Frazier  was  not  apparently 
a  serious  one,  yet  her  claim  was  that  by  the  blow  just  shove  the 
eye  a  nerve  was  injured,  producing  traumatic  neuralgia  of  a  per- 
manent character. 

After  the  plaintiff  had  testified  as  to  the  injury  and  its  results, 
five  phygicians  were  severally  sworn,  and  testified  that  they  had 
made  an  examination  of  her,  and  were  of  tlie  opinion  that  she  had 
trammatic  neuralgia,  which  was  likely  to  be  permanent.  After 
these  witnesses  had  testified,  Dr.  S.  F.  Neely  was  sworn,  and  tcsti- 
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fied  that  he  had  not  heard  tiie  teetmion^  in  the  case,  that  he  had 
toBt  arrived,  that  he  had  made  an  examination  of  the  plaintiff,  and 
from  that  examination,  from  the  history  of  the  case  as  detailed  to 
him  by  her,  and  from  the  statements  of  her  hnsband,  made  in  her 
presence  to  him,  he  was  also  of  the  opinion  that  the  wonnd  had 
cansed  neuralgia,  which  was  now  chronic  and  perhaps  permanent 
On  croes-exaipination  he  restated  such  opinion,  and  that  it  was 
based  upon  his  examination  and  upon  the  history  of  the  case,  as 
obtainea  from  her  and  the  statements  of  her  husband,  and  that  he 
had  not  heard  the  testimony,  and  therefore  did  not  know  whether 
audi  statement  and  history  corresponded  to  what  the  plaintiff  had 
testified  to.  Defendant  thereupon  moved  the  court  to  withdraw 
from  the  jury  all  the  testimony  of  Dr.  Neely,  and  his  expert  testir 
mony  and  medical  opinion,  because  it  was  not  based  upon  the  tes- 
timony or  the  facts  proved,  and  because  the  same  was  incompetent, 
hearsay,  immaterial,  and  irrelevant.  This  motion  the  court  over- 
ruled, and  the  defendant  excepted,  and  this  ruling  is  the  principal 
ground  of  error. 

It  is  insisted  that  the  testimony  of  a  physician,  so  far  as  it  is  ex- 
pert testimony,  must  be  based  eimer  upon  personal  examination  or 
upon  the  facts  as  proved  before  the  jury,  or  else  upon  an  hypothet- 
ical statement  Doubtless  this  proposition  is  correct  It  is  true 
that  within  what  is  meant  by  the  phrase  ^'personal  examination" 
is  properlv  included  information  derived  from  statements  by  the 
patient  oi  present  feelings  and  pain.  In  1  Greenle&f,  S  102,  it  is 
stated  that  "  the  representations  bv  a  si(&  person  of  tne  nature, 
symptoms  and  effects  of  the  malady  under  which  he  is  laboring  at 
tne  time  are  received  as  original  evidence."  See  also  the  case  of 
Bacon  v.  Charlton,  7  Cush.  581,  in  which  it  is  held  that  anything 
in  the  nature  of  assertion  or  statement  is  to  be  carefully  exclndeo, 
and  the  testimony  confined  strictly  to  sudi  complaints,  exclama- 
tions and  expressions  or  groans  as  usually  and  naturally  accompany 
and  furnish  evidence  of  a  present  existing  pain  or  malady ;  and 
generally  what  a  patient  says  to  the  physician  in  describing  a  pres- 
ent bodily  condition  is  admissible.  (Insurance  Co.  v.  Mosley,  8 
Wall.  397 ;  R  R  Co.  v.  Sutton,  42  HI.  438 ;  Earl  v.  Tupper,  46 
Vt  275 ;  Towle  v.  Blake,  48  N.  H.  92 ;  Twlor  v.  By.  Co.,  48 
K  H.  304 ;  Fort  v.  Brown,  46  Barb.  366.)  So  that  it  would  have 
been  perfectly  competent  for  the  physician  to  have  testified  not 
merely  to  the  appearance  of  the  wound  as  he  saw  it,  but  also  to  all 
statements  made  by  Mrs.  Frazier  as  to  her  present  bodily  condi- 
tion, and  to  have  given  to  the  jury  his  opimon  based  upon  such 
examination  and  statements.  But  it  would  not  have  been  compe- 
tent for  the  physician  to  testify  to  the  jury  as  to  her  statements  in 
respect  to  the  cause  of  the  injury,  her  past  experience  in  connec- 
tion with  the  wound,  or  any  statements  of  ner  husband  in  her 
presence  of  like  character.    In  other  words,  he  could  not  give  to 


ATOHISON,   STO.,  B.  B.  CO.  V.  FBAZIBB.  75 

the  jary  as  evidence  her  history  of  the  ease  as  detailed  to  him  ont- 
ode  the  court  room ;  neither  was  his  opinion  as  based  npon  snch 
history  of  the  case  proper  matter  of  evidence.  The  distmction  is 
very  clearly  stated  and  fully  considered  by  the  supreme  court  of 
Mauie  in  the  case  of  Heald  v.  Thing,  45  Me.  392,  where  a  physi- 
cian, who  had  made  an  examination  and  had  also  received  from 
tiie  patient  a  history  of  the  case,  was  permitted  to  give  to  the  jury 
his  opinion  so  far  as  it  was  based, upon  his  personal  examination, 
bitt  wsB  not  permitted  either  to  state  what  tne  patient  had  ^ven 
as  the  history  of  the  case,  or  to  give  to  tbe  jury  an  opinion 
based  partially  or  wholly  upon  such  history ;  and  on  review,  this 
ruling  was  sustained.  See  also  the  case  of  Bowell  v.  The  City  of 
Lowell,  11  Gray,  420.  So  if  the  witness  had  been  asked  for  his 
opinion  based  upon  his  examination,  her  history  of  tbe  case  and 
the  statements  of  her  husband,  it  would  have  been  error  for  the 
court  to  permit  an  answer  to  such  question.  But  the  record  pre- 
sents no  such  ruling.  So  far  as  appears,  no  objections  were  made 
to  any  questions.  The  testimony  was  received  without  objection, 
and  sdFter  it  was  all  before  the  jury  the  motion  made  was  to  with- 
draw and  exclude  all  the  testimony  of  Dr.  Neely.  The  doctor 
was  a  competent  witness  as  an  expert,  and  so  far  as  his  opinion 
was  based  upon  his  personal  examination  it  was  proper  testimony ; 
and  while  it  may  be  argued  with  force  that  but  one  opinion  was 
^ven,  and  that  based  partially  upon  proper  and  partially  upon 
improper  foundation,  and  that  therefore  the  opinion  as  a  whole 
was  improperly  presented  to  the  jury,  yet  we  think  under  the  cir- 
cumstances a  further  examination  should  have  been  had,  in  order 
that  the  court  might  determine  how  much  his  opinion  was  influ- 
enced by  the  improper  facts  presented  to  him.  The  testimony 
had  all  gone  to  the  jury  'without  objection,  and  now  to  strike  it  aU 
out,  when  to  a  certain  extent  his  testimony  was  competent,  would 
seem  unjust  to  the  parties.  We  are  the  more  impressed  with  the 
propriety  of  this  ruling,  by  the  fact  that  five  other  physicians  pre- 
ceding the  witness  had  eadi  given  an  opinion  to  substantially  the 
same  effect,  and  founded  alone  upon  personal  examination.  To 
reverse  the  judgment  because  the  sixth  physician  appears  to  have 
baaed  his  opinion  partially  upon  improper  considei-ations,  without 
anything  to  indicate  how  far  those  improper  considerations  affect- 
ed his  opinion,  or  whether  the  statements  he  so  received  were  or 
were  not  in  harmony  with  those  testified  to  upon  the  trial,  would 
be  giving  undue  weight  to  what  may  have  been  only  a  technical 
inaccuracy.     (Moore  v.  Lea's  Adm'r,  82  Ala.  875.) 

The  only  other  matter  we  shall  notice  is,  the  refusal  of  the  court 
to  give  to  the  defendant  at  the  close  of  the  testimony,  such  time  as 
it  desired  for  preparing  special  instructions  in  writing.  Rulings 
of  this  kind  are  largely  within  the  discretion  of  the  trial  court,  and 
unless  it  is  apparent  that  such  discretion  has  been  abused,  its  ml- 
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ings  imist  be  sastained.  Now  the  teBtimonj  in  this  case  was  lim- 
ited in  extent,  and  abont  the  only  question  upon  which  the  jniy 
could  hesitate  and  deliberate,  was  the  amount  the  plaintiff  ought 
to  recover.  There  were  no  doubtful  or  intricate  questions  of  law, 
no  matters  which  required  careful,  special  and  minute  instructions. 
As  a  matter  of  fact,  the  defendant,  who  was  represented  by  two 
counsel,  nrepared  and  asked  four  separate  instructions  in  writing, 
one  of  wnich  was  given  by  the  court ;  and  we  cannot  say,*  in  view 
of  the  testimonv,  the  questions  involved,  and  the  amount  of  Uie 
recovery,  that  the  court  abused  its  discretion  in  not  giving  the  de- 
fendant further  time  to  prepare  written  instructions.  Again,  it  is 
said  that,  as  the  court  refused  to  give  the  defendant  time  to  pre- 
pare instaiictions  in  writing,  and  as  counsel  for  tike  defendant  had^ 
at  the.commenoement  of  Uxe  trial,  requested  instructions  in  writ^ 
in^,  by  the  following  written  request:  ^^The  defendant  respect* 
fully  asks  and  requests  the  court  to  generally  instruct  the  jvay 
upon  the  law  of  the  case,  and  in  writing,  and  especially  upon  the 
interest  of  witnesses,  the  relation  of  witnesses  to  the  plaintiff  at 


should  be  reversed.  We  cannot  tnink  that  in  this  any  substantial 
wrong  was  done  to  the  defendant,  because  upon  the  testimony 
there  seemed  to  be  no  substantial  doubt  that  the  plaintiff  was  en- 
titled to  recover  something,  and  the  language  of  the  instructions 
given  implies  that  the  buraen  is  on  the  plaintiff.  The  second  in- 
struction given  bv  the  court  reads : 

^^  If  you  shall  nnd  from  the  testimony  that  the  plaintiff  was  in- 
jured by  the  negligence  of  the  defendant,  and  dia  not  contribute 
thereto  nerself,  you  should  find  for  the  plaintiff;  otherwise,  for  Hie 
defendant." 

This  plainly  implies  that  the  fact  of  the  defendant's  negligence 
must  be  affirmatively  made  out.  Of  course  we  do  not  sav  that 
cases  may  not  arise  in  which  the  omission  of  the  court  to  ^ve  an 
instruction  like  that  referred  to  might  not  be  error  sufficient  to 
justify  a  reversal,  but  we  cannot  think  the  omission  in  this  case 
sufficiently  prejudiciaL 

.  There  really  was  but  one  question  for  the  jury  to  consider,  and 
that  was,  how  much  ought  the  plaintiff  to  recover  ?  The  amount 
of  the  verdict  is  doubtless  large — $1,000 ;  but  it  is  not  so  large  as 
to  compel  interference  by  the  court  The  judgment  of  the  district 
court  will  therefore  be  affirmed. 

All  the  Justices  concurring. 

The  principles  of  law  in  refeience  to  the  testimony  of  experts  are  so  fre- 

anentlj  invoked  in  railroad  cases  that  we  deem  it  proper  in  connection  with 
be  principal  case  to  append  a  note  giving  a  brief  synopsis  of  the  law  on  this 
point  as  it  has  been  laid  down  in  rauwajlitigation. 
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Tile  general  principle  applicmble  is  that  the  opinioni  of  experts  are  com- 
patent  evidence  on  qnestions  of  science  and  professional  skiil,  but  not  on 
matters  of  common  experience  which  are  equally  within  the  knowledge  of 
the  jury  or  of  unskilled  persons. 

The  following  admirable  rteum6  of  the  law  on  this  point  is  taken  from  the 
opinion  of  the  court  in  the  case  of  Hamilton  e.  Des  Moines  Valley  R.  Co. 
36  Iowa,  31: 

''The  limits  of  the  evidence  of  experts  is  not  Tery  clearly  defined,  but  we 
have  no  knowledge  that  in  any  case  it  has  been  extended  to  admit  the  opin- 
ions of  persons  engaged  in  puHuits  not  reouiring  special  skill  attainea  by 
pnctiee  or  peculiar  attainments  acquired  oy  olMervation  or  from  books. 
Every  employment  requires  a  d^^e  of  skill,  and  there  is  none  in  which  a  de- 
gras  of  potyficiency  may  not  be  acquired  by  practice.  This  fact  is  no  ground  for 
the  admission  in  evidenoe  of  the  opinions  of  men  engaged  in  every  pursuit 
in  regard  to  matters  thereto.  The  pursuit  in  which  the  witness  claims  to  be 
sa  expert  must  be  one  of  science,  skill,  trade  or  the  like;  those  things  per- 
taining to  the  pursuit  and  opinions  of  those  proficient  therein  may  be  heard. 
Bat  one  aktlfui  in  pursuits  not  of  this  character  may  not  give  an  opinion. 
The  pnrsiiit  itaeid  mnst  be  considered  in  determining  who  may  be  examined 
as  experts,  and  we  do  not  think  that  the  occupation  of  brakemen  is  of  such 
a  rhsractfrr  as  to  authorize  them  to  express  opinions  upon  matters  pertaining 
thereto.  The  f  act  vnon  which  opinions  may  be  expressed  must  be  of  such  char* 
aeter  that  it  cannot  be  inferred  from  other  facts  proved  by  one  not  skilled  or 
net  possessing  peculiar  knowledge  upon  the  subject  in  controversy,  when 
the  consequences  of  actions  or  of  combinations  of  circumstances  may  only  be 
known  by  those  not  possessing  skill  or  peculiar  knowledge  thereof.  Opinions 
of  experts  are  competent  evidence  if  the  jury  are  able  to  draw  conchisions  as 
to  rsmlts  from  the  facts  in  evidence ;  if  they  be  of  such  character  that  con* 
elusions  may  be  reached  without  skill  orjpeculiar  knowledge,  the  opinions  of 
experts  are  not  generally  admissible.'*  Expert  evidence  has  therefore  been 
held  admissible  to  show  the  place  at  which  a  running  train  would  come  to  a 
stop.     Detroit  and  M.  R.  Co.  e.  Van  Steinberg,  17  Mich.  99. 

To  show  what  rate  of  speed  was  under  certam  <nrcumstance^safe.  Cooper 
«.  Central  R.  Co.,  44  Iowa,  184. 

To  show  the  capacity  of  an  engine.  Bisson  e.  Cleveland  and  T.  R.  Co.,  14 
Udi.  489. 

To  show  the  jntmer  position  of  brakemen  on  a  train.  Cincinnati  and  Q. 
R  Co.  e.  Smith,  22  Ohio  Bt.,  227. 

T6  show  what  threw  a  car  from  the  track*  Beaver  e.  Boston  and  M.  R.  Co., 
14  Gray,  4M. 

To  show  the  advantases  and  disadvantages  of  machinery  constructed  in  a 
psrtieolar  way.     Baldvnn  e.  Chica^,R  I.  and  P.  R.  Co.,  60  Iowa,  680. 

And  to  show  the  possibility  or  impossibility  of  stopping  a  moving  train 
within  a  certain  space.  Richmond  and  D.  R  Co.  e.  Anderson,  81  Gratt.  812 ; 
BeUefontaine  and  I.  R  Co.  e.  Bailey,  11  Ohio  Bt.  888. 

Persona  not  strictly  experts  but  who  have  been  specially  qualified  by  experi- 
ence may  also  be  called  upon  to  express  an  opinion  as  to  the  rate  of  speed  at- 
tained by  a  passing  train.  Grand  Rapids  and  I.  R.  Co.  e.  Bailey,  88  Mich. 
587;  Detroit  and  M.  R  Co.  e.  Van  Steinbei^,  17  Mich.  99. 

Expert  testimony  is  frequently  invoked  in  cases  to  recover  damages  for 
losses  by  fire  occasioned  by  the  escape  of  sparks  from  a  railroad  company^s 
engines.  Buch  evidence  is  admissible  to  show  whether  or  not  the  engine  in 
question  was  at  the  time  of  the  emission  of  the  sparks  in  good  condition. 
Great  Western  R.  Co,  v.  Haworth,  89  III.  846.  It  is  also  admissible  to  show 
whether  or  not  the  mechanical  contrivances  fitted  to  the  engine  to  prevent  the 
escape  of  sparks  were  or  were  not  sufficient  and  equal  to  the  standard  of  those 
coDunonly  m  use.     Bedell  e.  Long  Island  R.  Co.,  44  N,  Y.  867 ;  Illinois  Cent. 
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R.  Co. «.  McClelland,  42  DL  865;  Steinweg  t,  Erie  R  Co.,  48  K.  Y.  128; 
Anderson  «.  Cape  Fear  8.  Co.,  64  N.  C.  899;  Case  e.  Northern  Central  R. 
Co.,  59  Barb.  644;  Dimmock  e.  North  Btaffordshire  R.  Co.,  4  Foet  and  F. 
1058;  Longman  e.  Grand  Junction  R  Co.,  8  Foat.  and  F.  786;  Crest  e.  Erie 
R  Co.,  1  T.  and  C.  (N.  Y.)  485;  Longabaugh  e.  Virginia  City,  etc.,  R  Co., 
9  Nev.  271. 

In  such  case,  bowerer,  the  evidence  of  insoranoe  experts  is  not  admissible 
to  prove  that  the  distance  between  the  building  fired  and  the  line  of  the  rail- 
road was  such  that  the  rate  for  insuring  the  former  was  materially  enhanced* 
Milwaukee,  etc,  R  Co.  «.  Kellom,  94  U.  8. 469. 

The  cases  in  which  evidence  ol&red  as  expert  testimony  has  been  refused 
are  numerous.  These  proceed  as  already  stated  upon  the  ground  that  the 
subject  matter  is  one  of  common  knowledge  and  not  involving  any  particalaz 
skill  or  training.  A  brakemao  is  not  competent  to  express  his  opinion  as  ao 
expert  as  to  the  proper  and  safe  method  of  coupling  can.  Hamilton  e.  Des 
Moines  Valley  R  Co.,  86  Iowa»  81;  Belair  e.  Chicago  and  N.  W.  R  Co.,  48 
Iowa,  662. 

A  conductor  cannot  be  called  upon  to  testify  as  an  expert  as  to  whether  the 
conduct  of  a  brakeman  in  the  performance  of  his  duty  was  reasonably  pm* 
dent  and  careful.    Oavisk  e.  Pacific  R  R  Co.,  49  Mo.  274. 

Where  an  accident  happened  to  a  train  in  consequence  of  the  dangerous 
condition  of  a  bridge,  the  evidence  of  the  company's  bridge  builder  as  an 
expert  was  held  inadmissible  to  show  that  at  the  time  of  the  accident  the 
bridge  was  safe.  Toledo,  P.  &  W.  R  Co.  e.  Conroy,  68  HI.  560.  But  this 
case  would  seem  to  go  to  the  very  extreme  point  of  the  law  and  may  be 
doubted.     See  Union  Pac.  R  Co.  «.  Clopper,  2  Am.  &  Bug.  R.  Cas.  649. 

A  person  who  has  had  a  lonff  experience  as  a  railroad  superintendent  has 
been  held  incompetent  to  testify  as  to  the  meaning  of  a  notice  posted  in  the 
cars.     Macon  A  Western  R  Co.  «.  Johnson,  88  Ga.  409. 

Expert  evidence  is  not  admissible  to  show  whether  a  train  stopped  long 
enough  to  allow  passengers  to  alight.  Keller  e.  N.  Y.  Cent.  R.  Co.,  2  Abbott 
Ct.  App.  480. 

Whether  the  company  employed  a  sufficient  number  of  brakemen.  Harvey 
t.  New  York  Cent.  &  H.  R  R  Co.,  19  Hun.  566. 

Whether  the  blowinff  of  a  whistle  was  safe  and  prudent  with  reference  to 
travel  on  a  highway.    Hill  v.  Portland  &  R.  Co.,  55  Me.  488.  . 

Or  what  the  custom  of  other  companies  was  in  that  respect.  Hill  v.  Port- 
land &  R  R  Co.,  55  Me.  488;  Eoons  e.  8t.  Louis  &  I.  M.  R  Co.,  65  Mo. 
592;  Bailey  «.  New  Haven  &  N.  R  Co.,  107  Mass.  496.  8ee,  however, 
Quimby  v.  Vt.  Central  R  Co.,  28  Vt.  887;  Illinois  Cent.  R  Co.  e.  Reedy,  17 
111.  580. 

It  has  also  been  held  inadmissible  where  the  questioii  raised  is  the  safety  of 
a  locomotive  and  tender  of  a  certain  pattern.  Way  e.  Illinois  Central  R  Co., 
40  III.  841. 

And  also  whether  or  not  a  turntable  is  a  danfferous  machine,  and  whether  it 
is  perilous  and  negligent  to  leave  the  same  unlocked.  Eoons  e.  8t.  Louis  ds 
Iron  Mt.  R  Co.,  65  Mo.  592. 

In  actions  to  recover  damages  for  injuries  occasioned  by  railroad  accidents, 
physicians  are  frequently  summoned  as  experts.  They  may  express  their 
opinion  as  to  the  cause,  nature,  duration  and  probable  result  of  the  injuiy 
either  from  actual  examination  or  upon  the  state  of  facts  proved  by  the  testi- 
mony  of  other  witnesses.  Beckwith  e.  N.  Y.  Central  R  Co.,  64  N.  Y.  299; 
Grand  Rapids  &  I.  R  Co.  e.  MaHin,  41  Mich.  667;  Kansas  P.  R.  Co.  e. 
Pointer,  9  Eans.  620;  Lincoln  e.  8aratoga  &  8.  R.  Co.,  28  Wend.  425; 
Matteson  e.  New  York  Central  R  Co.,  85  N.  Y.  487;  Perkins  e.  Concord  R 
Co.,  44N.  H.  228. 

Where  a  physician  speaks  from  personal  examination,  that  examinatioa 
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mft  have  been  a  careful,  thorough  and  complete  one.  Qrand  RapMs  A  L 
R  Co. «.  Huntley,  88  Ifich.  587. 

In  no  ease  can  a  physician  be  called  upon  to  expreas  an  opinion  upon  a 
■tate  of  facta  purely  hypothetical.  Muldouney  e.  Illinoia  Central  R.  Co.,  89 
Iow%  616;  Hunt  v.  Chicago  R.  L  &  P.  R  Co.,  49  Iowa,  76.  But  only  upon 
a  state  of  facta  proved  by  the  other  witnesses  in  the  cause  to  exist 

The  injured  part  may  be  exhibited  to  the  jurr  in  court  for  the  purpose  of 
illostiating  and  elucidating  the  phyaidan's  testimony.  M ulhado  e.  Brooklyn 
(Sty  R  Co.,  80  N.  T.  870. 

In  order  to  render  the  CTldence  of  a  physickm  admissible  as  that  of  an  ex- 
pert, it  is  not  necessary  that  the  witness  shall  hare  graduated  from  a  medical 
college,  provided,  of  course,  he  has  acquired  the  necessary  skill  and  experi- 
ence.   New  Orleans,  J.  &  Gt  N.  R  Co.  «.  AllbriUon,  88  Miss.  248. 

A  person  not  a  physician  is  nevertheless  competent  to  testify  as  to  the  ne- 
csMity  of  another  for  medical  attendance  and  how  long  that  necessity  con- 
tbiKd.    Chicago,  B.  &  Q.  R  Co.  e.  George,  19  111.  510. 

A  physician  when  called  as  an  expert  is  only  competent  to  testify  as  to  those 
things  within  the  scope  of  his  professional  attainments.  He  cannot  therefore 
express  an  opinion  as  to  how  far  a  certain  injury  will  debar  a  man  from  sub- 
nquently  exercising  a  business  like  that  of  a  brakeman  requiring  no  special 
sad  peeoliar  akilL    Heine  e.  Kansas  City,  8t  J.  &  C.  R  Co.,  50  Iowa,  656. 
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BoAOH. 
(64  €horgia  BtporU^  685.    JttriMfy  Tmrn^  1880.) 

In  a  aoit  by  a  widow  a^nst  a  railroad  company  for  the  homicide  of  her 
hadMnd,  who  was  an  engmeer  in  its  employment,  two  things  are  necessary 
to  a  reooTcry :  First,  absence  of  nesligence  on  his  part  contributing  to  the 
occasion  or  cause  of  his  death;  and  second,  nj^ligenoe  on  the  part  of  the 
company  or  some  other  agent  or  employee.  When  it  is  shown  that  the  de- 
eciiscd  was  without  fault,  the  presumption  of  negligence  on  the  part  of  the 
road  arises.  It  may,  however,  oe  rebutted  by  proof.  If  neither  the  company 
■or  the  employees  were  negliffent,  there  can  be  no  recovery. 

An  engineer  having  jumped  from  his  engine  and  been  kiUed,  and  the  ques- 
tkm  being  whether  or  not  he  was  without  fault,  the  necessity  for  jumping, 
Ids  ability  to  jump,  and  the  safety  with  which  he  could  do  so,  are  all  for  the 
eonaideiation  of  tne  jury,  and  it  was  error  for  the  judge  to  charge  that  *'  the 
iset  that  he  jumped  is  proof  that  he  thought  jumping  the  safest  course.*' 

Tlie  court  charged  as  follows:  ''The  pecuniary  damages  to  the  wife  from 
the  homicide  are  to  be  ascertained  by  inquiring  what  would  be  a  reasonable 
iopport,  according  to  the  circumstances  in  life  of  the  husband  as  they 
existed  at  hia  death,  and  as  they  may  be  reasonably  expected  to  exist  in  view 
of  his  character,  habits,  occupation  and  prospects  in  life;  and  when  the  an- 
assl  money  value  of  that  support  has  been  found,  \o  give  as  damages  its 
present  worth*  according  to  the  expectation  of  the  life  of  the  deceased,  as 
SHpnained  by  the  mortuary  tables  of  well-established  reputation  :*' 

Edi^  that  under  the  facts  of  this  esse,  the  court  should  have  amplified 
thk  ebaige,  and  the  attention  of  the  jury  should  have  been  called  to  the  do- 
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cliiiin^  yfSan  of  the  decesaed  and  the  parob«bto  decrettM  year  by  year  of  fais 
capacity  to  labor  at  his  calling. 

In  a  suit  by  the  wife  of  aa  engtneer  ^^aiiiat  a  ndboad  oompttiy  for  hia 
homicide,  the  jury  shonld  consider  the  age  of  the  deceased  and  if  old,  faia 
ooBsequent  incapacity  to  labor  lon^ . 

As  to  the  negligence  of  the  engineer  of  the  tndn  immediacy  preeediii£f 
that  on  which  the  deceased  was,  it  does  not  depend  on  his  incapacity,  by 
reason  of  fits  or  otherwise,  to  properly  handle  nis  train,  bat  on  whether, 
under  the  facts  and  drcomstances  surrounding  him  at  the  time  of  the  injury, 
he  was  negligent  in  stopping  at  the  conre. 

To  the  report  contained  in  the  decision,  it  is  onlj  neoeaeary  to 
add  the  following : 

Mrs.  Boach  sued  the  company  for  the  homicide  of  her  husbapd. 
He  was  an  engineer  in  the  employment  of  defendant  On  the 
night  of  January  28th,  1878,  tnree  freight  trains  started  from 
Macon  to  Savaniudi,  on  defendant's  road.  Koach  was  the  engineer 
on  the  last  train ;  one  Greenlaw  was  engineer  on  the  train  next  in 
front  of  him.  While  going  round  a  curve,  Greenlaw  checked  the 
speed  of  his  engine,  and  continued  to  check  it  for  some  time,  say- 
ing he  saw  a  light  in  front ;  the  conductor  sent  a  man  back  to  stop 
the  rear  train,  and  si^alled  to  Greenlaw  to  go  on,  which  he  finally 
did.  In  the  mean  time  the  rear  train  came  up.  Soach  seeing  the 
train  going  with  comparative  slowness  in  front  of  him,  blew  on 
brakes,  reversed  his  engine,  told  another  employee  on  the  engine 
to  jnmp  off,  and  then  jumped  himself.  He  was  injured  so  that  he 
died  from  the  effects.  The  train  ran  on  and  just  came  in  contact 
with  the  one  in  front  before  stopping;  but  tne  collision  was  not 
eerious  enou^  to  injure  any  one  on  eitiier  train.  As  to  the  pru- 
dence of  Boach  in  jumping,  or  the  apparent  necessity  for  doing  so, 
and  also  as  to  the  dihgence  of  the  company,  the  evidence  was 
somewhat  conflicting.  There  was  a  good  deal  of  evidence  in  re- 
gard to  Greenlaw's  being  afflicted  with  epileptic  fits,  and  as  to 
whether  the  company  was  chargeable  with  notice  thereof — all  of 
which  is  immaterial  here.  Eoach  was  nearly  sixty-one  years  of  age 
at  his  death.  According  to  the  mortuary  tables  nis  expectancy  of 
life  was  nearly  fourteen  years. 

The  jury  found  for  the  plaintiff  $6,000.  Defendant  moved 
for  a  new  trial,  which  was  reiused,  and  it  excepted.  The  grounds 
of  error  necessary  to  an  understanding  of  the  decision  are  as  fol- 
lows: 

1.  Because  the  court  erred  in  refusing  to  charge  the  jury  when 
requested  by  defendant's  counsel,  as  follows :  ^^  Ii  the  jury  be  satis- 
fied that  the  plaintiff's  husband  was  himself  wholly  without  fault 
or  negligence  in  connection  with  the  incidents,  or  any  one  of  them, 
which  directly  contributed  to  the  cause  of  his  death ;  and  should 
be  further  satisfied  that  by  no  effort  of  his  own  could  he  have 
avoided  the  loss  of  his  life,  but  should  find,  on*  the  other  hand,  that 
the  railroad  company  was  not  guilty  of  negligence,  or  of  failure  in 
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the  discharge  of  ordinary  duty  by  the  defendant,  or  either  of  its 
employees,  which  caused  his  death,  still  the  plaintifi  cannot  re- 
cover. 

2.  Becanse  the  conrt  erred  in  refnsing  to  charge  the  jury  when 
requested  by  defendant's  counsel,  as  follows :  '^  If  the  jury  find 
th^  the  capacity  of  plaintiff's  husband  to  spring  from  an  engine 
under  the  circumstances,  with  safety  to  himself,  had  been  impaired 
by  adyanced  age,  or  by  any  other  cause,  it  was  his  duty  to  take 
Dotice  of  this  fact ;  and  if  he  failed  to  be  mindful  of  it,  and  thereby 
incurred  a  greater  risk  than  he  would  haye  been  exposed  to  had  he 
remained  upon  the  engine,  the  plaintiff  cannot  recover." 

[In  connection  with  the  refusal  to  chai^  as  requested  by  defend- 
ant's counsel,  tlie  court  charged  as  follows :  ^'  This  fourth  request 
calls  upon  me  to  charge  you  as  law  that  if  Boach,  by  pursuing  any 
other  course  than  the  one  actually  pursued,  would  or  mi^ht  have 
saved  his  life,  the  plaintiff  cannot  recover.  To  give  you  this  charge 
would  be  virtually  to  charge  you  to  find  a  yenfict  for  defendant,  if 
you  found  the  fact  that  if  nelmd  remained  on  the  engine  he  would 
not  haye  been  killed.  If  this  be  so,  Roach  could  not  have  known 
it  The  fact  that  he  jumped,  if  you  find  that  he  did  jump,  is  proof 
that  he  thought  jumping  the  safest  course.  If  the  fact  now  ap' 
pears  that  another  course  was  safer,  it  does  not  follow  that  he  was 
m  fault  for  jumping.  His  obligation  was  to  pursue  that  course 
which  under  the  circumstances  was  i-easonable  and  proper.  .  .  .  . 
I  think  an  old  man  has  as  much  right  to  jump  as  a  young  inan,  to 
avoid  the  consequences  of  an  impending  collision."] 

3.  Because  the  court  erred  in  charging  the  jury  as  follows,  as  to 
the  rule  of  damages :  '^  First  determine  what  amount  per  annum 
you  win  giye  the  plaintiff ;  then  calculate  the  present  worth  of 
that  amount  for  each  year  separately,  add  these  pi*esent  worths  to- 
gether and  find  the  aggregate  amount  in  solido.  This  you  must  do 
for  the  number  of  years  you  find,  under  Uie  testimony,  that  Eoach 
would  have  lived  but  for  the  accident." 

4;.  Because  the  court  erred  in  this :  That  after  having  charged 
the  jury  in  full,  and  refused  to  giye  other  charges  as  requested,  and 
after  the  jury  had  retired  to  their  room  for  a  half  hour  or  more, 
without  any  request  from  the  jury  and  against  the  objection  of  de- 
fendant's counsel,  he  re-called  the  jury  from  their  room  into  the 
court  and  read  to  them  from  38  Ga.  410,  as  follows :  "  The  pecu- 
niary damages  to  the  wife  from  the  homicide  is  to  be  ascertained 
by  inquiring  what  would  be  a  reasonable  support,  according  to  the 
drcnmstances  in  life  of  the  husband,  as  they  existed  at  his  death, 
and  as  they  may^  reasonably  expected  to  exist,  in  view  of  his 
eharacter,  habits,  occupation,  and  prospects  in  life ;  and  when  the 
annoal  money  yalue  of  that  support  nas  been  found,  to  give  as 
damages  its  present  worth,  accoraing  to  the  expectation  of  the  life 
8  A.  ^  £.  R.  Gas.— 6 
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of  the  deeeaged,  aa  asoertained  bj  the  mortuary  tables  of  well-6&- 
tablifihed  reputation." 

[On  the  last  two  points  the  court  certified  as  follows :  ^^  I  further 
certify  that  the  charge  as  to  the  rule  for  estimating  damages,  giv^en 
when  the  jury  was  recalled,  wajs  in  the  place  and  stead  of  the 
charge  on  this  point  as  originally  given ;  1  therefore  submit  that 
the  original  charge  is  no  part  of  my  charge  to  the  jury."] 

5.  Sscause  the  damages  were  excessive. 

6.  Because  the  verdict  was  contrary  to  law  and  evidence. 

A.  K.  Lawton :  W.  S.  Basinger,  for  plaintiiS  in  error,  cited  50 
Ga.  465 ;  55  ib.  133 ;  58  ib.  485,  107 ;  119  Mass.  412 ;  122  ib.  251 ; 
Am.  Law  Eev.,  1880,  pp.  295,  302,  304. 

E.  E.  Lester,  for  defendant,  cited  Code,  §§  3033,  2083,  2202, 
2067;  59  Ga.  441;  2  Campbell,  69;  3  Pet.  181;  9  Met.  1;  18 
N.  Y.  543 ;  Ang.  on  Carriers,  (4  Ed.)  568,  top.  497 ;  8  Cent.  L.  J. 
12 ;  7  ib.  222 ;  16  How.  469 ;  Crawford  v.  Ga.  R  K.  (Feb.  T., 
1879);  Ang.  on  Corps.  (4  Ed.)  §540-1;  58  Ga.  216;  15  Wallace, 
649;  Code,§§  2961,  2972, 1680;  46  N.  Y.  23;  15  Wal.  649;  66 
N.  Y.  295 ;  7  Me.  202 ;  14  How.  468 ;  Sher.  and  Red.  on  Neg. 
19 ;  3  Hnrl.  and  C.  596 ;  20  Ga.  146 ;  45  ib.  509 ;  56  ib.  588 ; 
58  ib.  485 ;  59  ,ib.  436 ;  38  ib.  409 ;  C.  R.  R.  v.  Richards,  (Feb. 
T.  ^79) ;  Sher.  and  Red.  on  Neg.  §§  28,  282. 

Jaokson,  J. — ^Mrs.  Roach,  the  widow  of  a  locomotive  engineer 
on  the  Central  Railroad,  in  charge  of  the  engine  on  one  oi  three 
freight  trains  thereon,  running  at  night,  sued  the  railroad  company 
for  tlie  homicide  of  her  husband ;  the  jury  found  for  her  $5,000 
damages,  the  company  made  a  motion  for  a  new  trial  on  various 
grounds,  it  was  overruled  on  all,  and  the  company  excepted  to  the 
judgment  overruling  its  motion. 

We  think  that  the  motion  should  have  been  granted  on  some  of 
the  grounds  therein  stated. 

1.  The  first  ground  is  that  the  court  declined  to  give  in  charge 
the  following  request :  "  If  the  jury  be  satisfied  that  the  plaintiff's 
husband  was  himself  wholly  without  fault  or  negligence  in  connec- 
tion with  the  incidents,  or  any  one  of  them,  which  directly  con- 
tributed to  the  cause  of  his  death ;  and  should  be  further  satisfied 
that  by  no  effort  of  his  own  could  he  have  avoided  the  loss  of  his 
life,  but  should  find  on  the  other  band  that  the  company  was  not 

fuilty  of  negligence,  or  of  failure  in  the  discharge  of  ordinary  duty 
y  the  defendant,  or  either  of  its  employees,  which  caused  his  death, 
still  the  plaintiff  cannot  recover." 

Two  things  are  essential  to  enable  the  plaintiff  to  recover.  First, 
no  fault  on  the  part  of  her  husband  contributing  to  the  occasion  or 
cause  of  his  death,  and  secondly,  negligence  or  fault  in  the  com- 
pany, or  some  other  agent  or  employee  thereof,  which  did  so  con- 
tribute.   The  plaintifns  husband  may  not  have  at  all  been  at  fault, 
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and  yet  ehe  cannot  recover  nnlesB  the  company,  throogh  other  em- 
ployees, was  at  fault.  .  Bach  a  case  would  oe  an  unavoidable  aod^ 
dent — with  nobody  to  blame,  and,  therefore,  no  recoverable  damage 
to  anybody.  It  is  true  that  the  moment  the  plaintifPs  husband  is^ 
shown  wluiont  fault,  the  presumption  is  that  the  company  was  at 
fault  through  other  employees ;  but  this  may  be  rebutted,  and  it  is 
for  the  jury  to  say  whether  it  is  or  is  not  rebutted.  Therefore,  it 
is  for  them  to  say  on  the  whole  case  made  by  all  the  proof  that 

SJaintLfPs  husband  is  without  fault,  and  that  the  company  is  at 
ault;  and  they  must  say  that  both  things  are  true,  before  the 
plaintifE  can  recover.  The  request  is  awkwardly  worded,  but  it 
means  that  these  two  things  must  concur  before  there  can  be  a  re- 
covery ;  and  so  understanding  it  we  think  that  it  or  its  substance 
sliould  have  been  given  to  the  jury.  Although  something  akin  to 
its  substance,  as  we  understand  it,  was  given  in  the  gener^  charge, 
yet  as  the  judge  told  the  jury  that  he  declined  to  give  this,  they 
may  have  been  misled.    Code,  §§  2962,  3036,  3033. 

8.  In  reptrd  to  the  fault  of  the  plaintiff's  husband  and  the  refusal 
to  charge  thereon,  as  requested  in  the  second  ground  of  the  motion, 
in  relation  to  his  jumping  from  the  engine,  and  the  remarks  of  the 
judge  thereon,  we  thmk  there  was  error. 

Whilst  abstractly  speaking  an  old  man  has  the  right  to  jump  as 
well  as  a  youn^  man,  yet  we  hardly  think  that  the  judge  ought  to 
have  said  to  the  jury  that  he  had  such  a  risrht,  and  '^  tnat  the  fact 
that  he  jumped  L  proof  that  he  thonght  jnmping  the  Bafest 
course.^'  8uch  remarks  would  seem  to  intimate  an  opinion  on  the 
evidence  and  may  have  been  so  understood.  The  prudence  of 
jnmping  or  not  jumping — whetlier  it  put  the  engineer  in  fault  or 
not— depends  much  on  nis  ability  to  jump,  ana  the  safety  with 
which  he  could  jump,  and  the  inmiinence  of  the  danger  threaten- 
ing at  the  time.  AU  these  are  matters  for  the  jury  to  pass  upon 
without  intimations  from  the  court,  and  if  permitted  even  to  be 
made  it  is  hardly  reasonable  to  say  or  intimate  that  an  old  man  of 
sixty  years  of  age  could  safely  jump  where  a  young  man  of  twenty 
might  do  so  with  ease  and  safety,  jf oreover,  a  passenger  might  be 
justifiable  in  jumping  from  a  train,  when  an  engineer  would  not  be 
m  abandoning  his  engine.  The  passenger  has  only  himself  to  care 
for ;  the  engmeer  has  lives  and  property  of  others  at  stake.  The 
first  is  unskilled  in  the  running  of  cars  and  the  imminence  of  the 
danger ;  the  other  should  know  from  experience  of  the  risk  of  col- 
lisions from  the  distance  between  trains  in  danger  of  colliding ;  and 
what  would  be  no  fault  in  the  passenger  might  be  grave  error  in 
the  officer  of  the  company.  All  these  are  matters  for  the  jury  to 
consider  without  let  or  hindrance  or  intimations  from  the  bench. 
We  do  not  rule  that  the  engineer  must  never  leave  his  engine ;  but 
he  must  be  sure  that  an  emergency  is  upon  him — imminent  and 
impending — ^before  it  can  be  said  that  he  is  without  fault  in  doing 
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80.  In  this  case  had  he  not  left  the  engine,  he  would  now  be  alive ; 
was  it  pradent  in  him,  under  all  the  facts  as  an  officer — a  man  of 
the  years  he  had  attained — ^with  the  distance  between  trains — with 
the  danger  to  remain,  and  the  danger  to  leap — ^all  considered,  was 
it  prudent  to  risk  the  leap  ?  and  was  he  without  fault  in  doing  so  ! 
The  jurj  must  answer  without  intimations  of  opinion  from  the 
court. 

3.  The  measure  of  damages  first  given  bj  the  court  is  as  fol- 
lows :  "  First  determine  what  amount  per  annum  you  will  rive  the 
plaintiff,  then  calculate  the  present  worth  of  that  amount  for  each 
year  separately,  add  their  present  worths  together,  and  find  the  ag- 
gregate amount  in  solido.  This  you  must  do  for  the  number  of 
years  you  find  under  the  testimony  that  Boach  would  have  lived 
but  for  the  accident." 

After  the  jury  had  retired,  that  body  was  recalled,  and  the  fol- 
lowing charge  was  given :  "  The  pecuniary  dama^  to  the  wife 
from  the  homicide  are  to  be  ascertained  by  inquirmg  what  would 
be  a  reasonable  support,  according  to  the  circumstances  in  life  of 
the  husband  as  they  existed  at  his  death,  and  as  they  may  be  rea- 
sonably expected  to  exist  in  view  of  his  character,  habits,  occupa- 
tion and  prospects  in  life,  and  when  the  annual  money  value  of 
that  support  has  been  found,  to  give  as  damages  its  present  worth, 
according  to  the  expectation  of  the  life  of  deceased,  as  ascertained 
by  the  mortuary  tables  of  well-established  reputation." 

The  judge  certifies  that  this  was  in  lieu  of  that  previously  givenr. 
If  so,  it  bemg  the  rule  laid  down  in  38  Gra.  410,  and  the  jury  oeing 
told  that  this  was  in  lieu  of  that  first  given,  it  would  be  clearly 
wrong,  we  think,  to  reverse  the  judge  for  giving  in  charge  the  rule 
prescribed  by  this  court.     Yet  in  this  case  the  attention  of  the 

Jury'  should  be  called  to  the  declining  years  of  the  plaintiff's  hus- 
band, and  the  apparent  decrease  year  by  year  of  capacity  to  labor, 
especially  in  his  business  of  a  locomotive  engineer.  It  is  true  that 
this  idea  may  be  conveyed  by  the  words  "  prospects  in  life"  in  the 
rule  given  in  the  38th  Ga. ;  but  in  a  case  where  the  plaintiff's  hus- 
band's capacity  to  support  her  is  dependent  on  his  business,  which 
business  requires  vigor  of  bone  and  muscle,  and  where  he  was  some 
sixty  years  old  when  killed,  and  the  expectation  of  life  was  to  run 
to  seventy-three  years  of  age,  and  where,  therefore,  it  is  hardly 
reasonable  to  calculate  that  he  could  be  similarly  employed  and 
equally  paid  as  to  wages,  the  rule  should  be  expounded  and  ampli- 
fied with  some  more  particularity  than  merely  to  read  it  from  the 
report  of  that  opinion. 

4.  We  lay  the  more  stress  upon  this  point  for  the  reason  that 
complaint  is  made  that  the  damages  are  excessive.  As  the  case  is 
to  be  tried  again,  we  are  loath  to  express  an  opinion  thereon  further 
than  to  say  that  the  declining  age  of  the  plaintiff's  husband,  and 
consequent  incapacity  to  labor  long  as  a  locomotive  engineer. 
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espedally  on  a  niglit  train,  and  Lis  consequent  insecurity  to  be  con- 
tinued fur  a  long  time  in  that  employment,  ought  to  be  weighed 
and  considered  well  by  the  jury.  It  is  the  support  which  he  could 
have  probably  made  for  her  for  the  remainder  of  his  life — strength 
and  consequent  ability  all  the  wliile  decreasing — it  is  that  support 
only  which  is  the  basis  on  which  she  is  entitled  to  rest  a  recovery 
against  the  company,  if  their  agents  killed  him  by  their  neglect 
when  he  was  without  fault ;  ana  therefore  the  pith  of  the  case  is 
his  proepects  to  continue  in  that  or  other  business  and  thus  make 
her  this  support. 

5.  In  respect  to  the  question  of  negligence  by  the  company's 
i^ent — the  locomotive  engineer  on  the  train  in  front  of  that  run  by 
the  plaintifPs  husband — we  think  that  it  does  not  depend  on  the 
incapacity  by  the  i^eason  of  fits  or  otherwise  of  that  engineer,  but 
on  tne  fact  whether  or  not  he  was  negligent  that  night.  If  he 
stopped  at  that  curve  without  good  reason  when  he  could  have  gone 
on,  and  by  reason  of  his  stoppmg  there  without  good  cause  the  ac- 
cident happened,  he  was  at  fault  and  not  reasonably  diligent  but 
negligent,  and  plaintiff,  if  he  did  not  himself  by  his  own  fault,  by 
jumpmg  without  good  reason  under  all  the  circumstances  from  his 
place  on  the  engine,  contribute  to  the  injury  might  recover  if  hurt, 
and  so  may  his  widow  if  he  was  killed. 

The  case,  we  consider  on  the  broad  view  of  it  as  a  whole,  has  not 
been  as  fully  tried  and  the  damages  as  clearly  ascertained  by  the 
jury  as  should  have  been  done,  or  rather  as  might  be  done  on  a 
new  hearing,  and  therefore  a  new  trial  is  awarded. 

Judgment  reversed. 

See  note  to  Lehigh  Iron  Co.  o.  Rupp,  7  Am.  and  Eng.  R.  R  Cas.  25. 


V. 

Northern  Paotfio  E.  Co. 

{Advance  Co/Uy  JkJtata.    July  25,  1882.) 

Tlie  mling  of  the  court,  sustaining  a  challenge  to  a  juror  for  cause, 
althonflh  not  justified  by  the  facts  disclosed  in  his  examination,  is  not  error 
for  which  a  judgment  will  be  reversed,  when  he  might  have  been  challenged 
peremptorily  by  the  same  party,  and  it  not  appearing  that  the  defendant  was 
prejudiced  by  such  ruling,  the  cause  having  been  tried  by  a  competent  jury. 

An  employer  is  not  liable  to  those  in  his  employ  for  injuries  resulting  from 
the  negligence,  carelessness  or  misconduct  of  a  fellow-servant  engaged  in  the 
wne  general  business,  and  performing  services  for  the  same  general  pur- 
poses; but  to  this  rule  there  are  well-defined  exceptions.  One,  and  perhaps 
the  most  important,  of  these  exceptions  arises  from  the  obligation  of  the 
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master,  irhetber  a  natuiml  person  or  %  corporate  body,  not  to  expose  the 
servant,  when  conductinff  the  master^s  business,  to  perils  or  hazards  against 
irhich  be  may  be  guarded  by  proper  diligence  on  the  part  of  the  master. 

It  is  implied,  in  the  contract  between  the  parties,  that  the  servant  risks  the 
dangers  which  ordinarily  attend  or  are  incident  to  the  business  in  which  he 
Toluntarily  engages  for  compensation,  but  it  is  equally  implied,  in  the  same 
contract,  that  the  master  shall  supply  the  physical  means  and  agencies  for 
the  conduct  of  his  business,  and  in  selecting  such  means,  machinerv,  and 
appliances,  and  in  preserving  and  maintaining  them  in  a  suitable  condition, 
he  shall  not  be  wanting  in  proper  care.  His  negligence  in  that  regard  ren- 
ders him  liable  to  an  employee  who  sustains  damage  in  consequence  of  such 
neglect.  Sections  1180  and  1181  of  the  Civil  Code  is  an  enactment  of  the 
common  law  on  that  subject,  and  does  not  change  this  rule. 

The  master  is  liable,  as  for  his  own  neglect,  in  failing  to  furnish  proper 
and  safe  machinery  or  implements,  and  in  failing  to  keepgthem  in  a  safe 
and  suitable  condition  for  such  use.  These  duties  belong  to  the  master,  and 
he  cannot  rid  himself  of  responsibility  for  not  performing  them  by  showioff 
that  he  delegated  the  performance  to  another  servant,  who  neglected  to  fol- 
low his  instructionB. 

The  question  of  contributory  negligence  of  the  plaintiff,  which  would  pre- 
>ent  a  recovery  in  an  action  for  damages  against  a  railroad  company,  is  gen- 
erally a  question  of  fact,  to  be  submitted  to  a  jury  under  proper  instructions^ 
and,  when  it  is  so  submitted,  the  verdict  of  the  jury  is  conclusive  on  that 
point.  Hence,  a  refusal  to  charge  the  jury  that  certain  acts  of  the  plaintiff^ 
at  the  time  the  accident  occuired,  constituted  negligence  and  prevented  a 
recovery,  was  not  error. 

Appeal  from  Burleigh  county. 

W.  P.  Clough,  for  appellant 

Thofi.  Wilson  and  W  ilBon  &  fiall,  for  respondent 

Hudson,  J. — This  action  was  bronght  to  recover  damages  of  the 
defendant  company  for  causing  a  fatal  injury  to  the  plaintifPs 
leg,  necessarily  requiring  amputation.  It  appears  from  tne  undis- 
puted testimony  in  the  case,  that  on  the  twenty-fourth  day  of 
October,  1879,  the  plaintiff  was  in  the  employ  of  the  defendant  as 
brakeman  in  defendant's  yard  at  fiismarck,  and  as  such,  it  was  his 
duty,  among  other  things,  to  attend,  set,  and  loosen  brakes  when 
necessary  upon  freight  trains  that  came  into  the  yard,  in  separating 
and  distributing  cars,  under  the  immediate  direction  of  me  yant 
master,  one  Gilboy ;  that  although  the  plaintiff  had  had  consider- 
able experience  as  a  brakeman  at  other  places,  he  had  worked  in 
this  yard  but  two  days,  when,  coming  up  with  some  cars  from  the 
Missouri  landing  to  the  yard  at  Bismarck,  a  freight  train  which 
had  come  in  from  the  east  was  standing  upon  the  track.  Orders 
were  given  to  separate  and  distribute  the  cars,  and  for  this  purpose 
the  switch-engine  was  coupled  on  and  the  work  of  switching  com- 
menced. 

The  plaintiff  was  ordered  by  the  yard-master  of  defendant  to  to 
upon  the  brake  and  stop  two  certain  cars,  numbered  1804  and  2280, 
which  had  theretofore  been  kicked  off  (as  it  is  termed)  and  pro- 
pelled by  steam-power  upon  a  particular  track,  and  were  running 
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towards  some  stationary  cars  standing  (m  the  same  track ;  that  the 
plaintiff,  in  obedience  to  said  order,  ascended  the  ladder  on  the 
rear  end  of  car  1804,  bein^  the  hind  car,  and  ran  to  the  forward 
end  and  attempted  to  set  me  brake  attached  to  said  car ;  that  said 
brake  was  out  of  order  and  could  not  be  made  to  work  so  as  to  stop 
the  said  cars,  and  was  utterly  useless  for  that  purpose ;  that  as 
soon    as    the    plaintiff  discovered    that  the  brake  on  said  car 
1804  was  in  bad  condition   and  useless,  he  stepped  on  to  car 
2280  and  took  hold  of  the  brake  on  said  car  for  the  purpose  of 
bndcing  and  stopping  said  cars.     The  brake  on  2280  is  what  is 
termed  a  ^'  step  brake,"  having  its  upper  bearing  of  the  shaft  and 
dog  and  ratchet  upon  a  shelf  or  step  about  one  foot  below  the  top 
or  roof  of  the  car,  and  the  plaintiff,  in  attempting  to  set  said  brake, 
stepped  down  with  his  left  foot  upon  said  shell  or  step,  it  being 
desired  for  that  purpose,  and  put  his  foot  against  the  dog  to 
hold  it  into  the  ratcnet,  so  as  to  make  the  brake  effective  in  stop- 
ping the  cars,  which  brought  his  left  limb  between  said  cars.    The 
brake  on  said  car  2280  was  also  defective  and  out  of  order,  it 
having  been  worn  by  use,  and  the  ratcliet  would  not  hold.     That 
while  the  plaintiff's  left  foot  was  upon  the  step,  attempting  to  hold 
the  dog  to  the  ratchet,  the  said  cars,  being  still  in  motion,  struck 
ihe  stationary  cars  standing  upon  the  said  track. 

At  the  same  time  the  train  naving  said  cars  'Nob.  1804  and  2280 
attached  came  into  the  said  yard  at  Bismarck,  the  said  car  1804 
was  broken  and  defective  in  other  respects  than  in  the  brake 
mentioned.  It  had  met  with  an  accident  on  its  way  from  Fargo 
to  Bismarck,  bT  which  the  "dead-wood"  and  "draw-bar,"  some- 
times called  "  bumper,"  had  been  pulled  out  and  was  then  out, 
and  the  two  cars  nad  been  chained  together,  and  were  so  con- 
nected at  the  time  the  same  were  switched  off  as  aforesaid. 
The  two  ends  so  chained  together  were  the  ends  having  the 
brakes,  and  the  end  of  1804  having  the  bumper  out.  That 
when  car  2280,  being  forward,  struck  the  stationary  cars 
standing  on  the  track  as  before  described,  by  reason  of  car  1804 
having  no  bumper,  the  two  cars  were  forcibly  driven  together, 
and,  coming  in  close  contact,  caught  and  crnshed  and  injured  the 
plaintiff's  leg,  from  which  injury  amputation  became  necessary. 
There  was  some  evidence  tending  to  show  that  the  plaintiff  knew, 
or  had  reason  and  oppoi-tunity  to  Imow,  of  the  defective  condition 
of  these  cars ;  but  the  plaintiff  testified  on  the  trial  that  he  had  no 
such  knowledge.  The  defendant  also  gave  evidence  upon  the  trial 
to  show  that  it  had  a  car  repairer  at  its  yard  in  Bismarck  whose 
dnty  it  was  to  repair  its  cars  and  to  keep  them  in  repair.  Verdict 
for  the  plaintiff  and  judgment,  from  which  defendant  appeals. 

The  defendant  alleges  several  errors  occurring  at  the  trial  in  the 
conrt  below,  and  to  wliich  exception  was  duly  taken,  but  it  is  not 
deemed  of  importance  that  all  of  these  should  be  noticed,  but  only 
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Buch  as  were  pressed  upon  the  attention  of  the  coort  by  the  learned 
counsel  in  his  argument  of  the  case. 

And,  first,  it  appears  that  when  the  case  was  called  for  trial  and 
a  jury  was  being  impanelled,  one  C.  S.  Weaver  was  called  as  a 
juror  and  sworn  upon  his  voir  dire ;  that  after  examination  he  waa 
cliallen^d  for  cause  by  plaintiffs  counsel,  and  the  court  sustainea 
the  chdlenge,  to  whicii  decision  of  the  court  the  defendant  ex- 
cepted. We  need  not  inquire  whether  the  examination  of  the 
jurors  showed  a  good  cause  of  challenge,  as  the  question  may  be 
disposed  of,  so  far  as  this  appeal  is  concerned,  on  other  grounds. 
It  does  not  appear  from  the  record  that  the  defendant  was  preju- 
diced by  not  having  this  juror  on  the  panel.  The  cause  was  tned 
bv  a  competent  jury.  Tne  defendant  could  not  be  restored  to  ita 
nghts  by  a  new  trial,  as  it  could  not  have  this  juror  impanelled 
again.  The  plaintiff,  for  aught  that  appears  in  this  recora,  mi^ht 
have  challenged  this  juror  peremptorily.  Nor  does  it  appear  that 
the  counsel  for  the  defendant  had  exhausted  his  peremptorv  chal- 
lenges, or  that  he  did  all  that  he  could  to  free  the  panel  from 
obiectionable  jurors.  The  panel  may  have  been  finally  acceptable 
to  nim.  It  is  for  the  defendant  to  show  that  it  was  prejudiced  by 
the  decision  of  the  court.  A  judgment  will  not  be  reversed  unless 
it  appears  that  a  party's  rights  have  been  prejudiced,  and  as  it  doea 
not  appear  that  there  was  any  legal  objection  to  the  jury  which 
tried  the  case,  the  defendant  has  not  in  any  legal  sense  suffered 
injurv,  and  the  court  will  presume  nothing  m  favor  of  the  party 
alleging  error.  Morrison  v.  Lovejov,  6  Minn.  819  (Gil.  224) ; 
Atlas  Mining  Co.  v.  Johnson,  23  Mich.  36. 

Secondly — The  defendant  insists  that  the  plaintiff  cannot  recover 
for  an  injury  caused  by  the  negligence  of  his  co-employee  engaged 
in  the  same  general  ousiness,  assuming  that  the  evidence  show& 
that  the  accident  which  caused  the  injury  to  plaintiff  was  solely 
from  the  negligence  of  his  co^mployee,  viz.,  tne  car  repairer  or 
yard-master.  This  is  stating  a  fundamental  principle  of  law,  and 
cannot  be  disputed,  if  the  defendant's  assumption  is  true.  It  may 
be  granted  that  if  the  case  presented  in  this  contention  is  one  fall- 
ing within  that  rule  of  law,  and  not  within  any  exception  to  the 
rule,  the  defendant  ought  to  prevail.  This  doctrine  of  the  exemp- 
tion of  the  common  master  from  liability  to  his  servant  for  injuries 
caused  by  the  negligence  of  a  fellow-servant  enga^d  in  the  same 
general  employment,  is  stated  by  Chief  Justice  Shaw,  in  Farwell 
V.  Boston  and  Worcester  R.  Co.,  4  Mete.  49,  as  follows :  "  He  who 
engages  in  the  employment  of  another  for  the  performance  of 
specified  duties  and  services  for  compensation,  takes  upon  himself 
the  natural  and  ordinary  risks  and  perils  incident  to  tne'  perform- 
ance of  such  services,  and  in  legal  contemplation  the  compensation 
is  adjusted  accordingly.  And  we  are  not  aware  of  any  principle 
whicn  should  except  the  perils  arising  from  the  carelessness  and 
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negligence  of  those  who  are  in  the  same  employpaent.  These  are 
perils  which  the  servant  is  likely  to  know,  and  against  which  he 
can  as  effectnally  guard  as  the  master.  They  are  perils  incident 
to  the  service,  and  which  can  be  as  distinctly  foreseen  and  provided 
for  in  the  rate  of  compensation  as  any  other." 

In  Lamng  v.  N.  T.  Cent.  K.  Co.,  49  N.  Y.  521,  Folger,  C.  J., 
states  the  law  as  follows :  ^^  A  master  is  not  liable  to  those  in  his 
employ  for  injuries  resulting  from  the  negligence,  carelessness,  or 
nusconduct  of  a  fellow-servant  engaged  in  the  same  general  busi- 
ness. Nor  is  the  liability  of  the  master  enlar^d  when  the  servant 
who  has  sustained  an  injury  is  of  a  grade  of  the  service  inferior  to 
that  of  the  servant  or  agent  whose  negligence,  carelessness,  or  mis- 
conduct has  caused  the  injury.  ...  If  they  are  in  the  employ- 
ment of  the  same  master,  engaged  in  the  same  common  work,  and 
performing  duties  and  services  for  the  same  general  purposes,  the 
master  is  not  liable."  But  the  same  courts  declare  that  while  the 
general  doctrine  as  thus  stated  is  sustiiined  by  elementarv  writers 
of  high  authority  and  by  numerous  adjudications  of  the  American 
and  English  courts,  there  are  well-defined  exceptions,  which,  rest- 
ing as  they  clearly  do  upon  principles  of  justice,  expediency, 
and  public  policy,  have  become  too  firmly  established  in  our  juris- 
prudence to  be  now  disregarded  or  shaken.  One,  and  perhaps  the 
most  important,  of  those  exceptions  arises  from  the  ooligation  of 
the  master,  whether  a  natural  person  or  a  corporate  body,  not  to 
expose  the  servant,  when  conducting  the  master's  business,  to  per- 
ils or  hazards  against  which  he  may  be  guarded  by  proper  dili- 
eenoe  upon  the  part  of  the  master.  To  that  end  the  master  is 
bound  to  observe  all  the  care  which  prudence  and  the  exigencies 
of  the  situation  require  in  providing  the  servant  with  machinery 
or  other  instrumentalities  adequately  safe  for  use  by  the  latter. 

It  is  implied  in  the  contract  between  the  parties  that  the  sei-vant 
risks  the  dangers  which  ordinarily  attend  or  are  incident  to  the 
business  in  which  he  voluntarily  engages  for  compensation.  Sut 
it  is  equally  implied  in  the  same  contract  that  the  master  shall 
snpply  the  physical  means  and  agencies  for  the  conduct  of  his 
busmess.  It  is  also  implied,  and  public  policy  requires,  that  in 
selecting  such  means  he  shall  not  be  wanting  in  proper  care.  His 
negligence  in  that  regard  is  not  a  hazard  usually  or  necessarily 
attendant  upon  the  business  ;  nor  is  it  one  which  the  servant,  in 
legal  contemplation,  is  presumed  to  risk,  for  the  obvious  reason 
that  the  servant  who  is  to  use  the  instrumentalities  provided  by  the 
master  has  ordinarily  no  connection  with  their  purchase  in  the  first 
instance,  or  with  their  preservation  or  maintenance  in  suitable  con- 
dition after  they  have  been  supplied  by  the  master.  Hough  v.  Ry. 
Co.,  100  U.  S.  213 ;  Flike  v.  Boston  and  Albany  R.  Co.,  53  N.  Y. 
549. 

This  is  a  comprehensive  statement  of  the  common  law  applicable 
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to  the  case  at  bar,  bnt  the  learned  counsel  for  the  defendant  cites 
section  1130,  Civil  Code  of  Dakota,  and  insists  that  this  •  Beetion 
places  the  master  and  employee  under  a  different  rule  than  the  one 
above  stated,  and  throws  upon  the  latter  all  the  hazards  growing 
out  of  the  negli^nce  of  his  co-employee.  Said  section  is  as  follows  : 
"An  employer  is  not  bound  to  indemnify  his  employee  for  losses 
suffered  by  the  latter  in  consequence  of  the  ordinary  risks  of  the 
business  in  which  he  is  employed,  nor  in  consequence  of  the  negli- 
gence of  another  person  employed  by  the  same  employee  in  the  same 
general  businei^,  unless  he  has  neglected  to  use  ordinary  care  ia 
the  selection  of  the  culpable  employee." 

But  we  cannot  see  that  the  section  of  the  statute  above  quoted 
has  changed  in  any  respect  the  rule  of  law  relating  to  this  subject. 
It  has  enacted  simply  tne  common  law  into  the  statute,  which  can- 
not give  it  any  more  force  than  it  had  before  such  enactment.  If 
the  position  of  the  counsel  is  maintained,  then  the  company  could 
not  oe  held  Uable  for  an  injury  to  an  employee,  if  the  negligence 
of  another  employee  was  at  all  mvolved,  even  though  the  companj^ 
had  been  mainly  in  fault,  unless  the  fault  was  by  not  using  ordi- 
nary care  iu  selecting  the  culpable  employee.  If  tne  position  of  the 
appellant  is  upheld  m  its  full  extent,  it  will,  in  most  cases,  relieve 
a  corporate  body  and  employer,  who  acts  through  general  super- 
intendents, from  liability  to  servants  for  injuries  occasioned  by 
imperfect  and  defective  machinery,  by  unsafe  mechanical  means 
or  appliances  of  any  kind,  as  well  as  by  incompetent  and  unskilful 
subagents,  furnished  without  due  care.  The  next  section  of  the 
CiviiCode  clearly  shows,  by  the  terms  employed,  than  an  employer 
is  not  to  enjoy  such  an  immunity  from  liability  as  contended  for 
by  the  appellant.    It  is  as  follows : 

"  Sec.  1131.  An  employer  must  in  all  cases  indemnify  his  em- 
ployee for  losses  causea  by  the  former's  want  of  ordinary  care." 

We  are  then  brought  to  the  question,  what  is  want  of  ordinair 
care  in  the  employer,  and  when  and  under  what  circumstances  is 
he  guilty  of  neglect,  within  the  meaning  of  the  law,  and  for  which 
he  must  be  held  liable  ?  This  section  of  the  statute  is  in  perfect 
accord  with  the  decisions,  which  hold  that  the  master  is  liable  to  a 
servant  for  his,  the  master's,  own  negligence,  or  want  of  care  and 
prudence,  or  for  his  own  personal  act  or  misconduct  occasioning 
injury  or  damage  to  the  servant.  And  such  negligence,  want  of 
care,  and  prudence,  or  misconduct,  may  be  shown  in  the  misman- 
agement of  the  master's  affairs  in  the  selection  or  furnishing  of 
improper  or  unsafe  machinery,  implements,  or  materials  for  the 
use  of  the  servant,  and  his  neglect  in  maintaining  and  keeping 
them  in  a  safe  and  suitable  condition  for  such  use. 

It  is  claimed  by  the  counsel  for  the  appellant  that  having  pro- 
vided a  car  repairer  at  this  yard,  whose  duty  it  was  to  keep  tiie 
cars  and  machinery  in  repair,  it  was  his  neglect  and  not  the  com- 
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wdj'b  that  these  cars  were  in  a  dan^rous  and  nnsafe  condition. 
We  understand  the  principle  maintained  in  the  caaeB  cited  to  be, 
that  there  are  cei-tain  duties  which  concern  the  safety  of  the  ser- 
vant that  belong  to  the  master  to  perform,  and  he  cannot  rid  him- 
self of  responsibility  to  his  servant  for  not  performing  them  by 
showing  that  he  delegated  the  performance  to  another  servant,  who 
neglected  to  follow  Lis  instruction  or  omitted  to  do  the  duty 
intrusted  to  him ;  that  the  acts  which  the  roaster,  as  such,  is  bonnd 
to  perform  for  the  safety  and  protection  of  his  employees,  cannot 
be  mtrusted  to  anotlier,  so  as  to  exonerate  the  former  f ix)m  liability 
to  a  servant  who  is  injured  by  the  omission  to  perform  the  act  or 
duty,  and  in  respect  to  such  duty  the  servant  who  undertakes  to 
perform  it  is  the  representative  of  the  master,  and  not  a  mere  co- 
servant  with  the  one  who  sustains  the  injury.  It  is  sometimes  a 
little  difficult  to  determine  how  far  the  master's  duty  within  the 
rule  extends.  But  in  the  case  at  bar  there  cannot  be  much  uncer- 
tainty in  that  regard.  The  courts  all  agree  that  it  is  a  part  of  the 
contract  of  hire  on  the  part  of  the  master  that  he  will  furnish  for 
the  use  of  his  servants  proper,  suitable,  safe,  and  sufficient  machinery 
and  appliances,  and  keep  them  in  a  safe  and  suitable  condition  for 
such  use.  This  is  an  imperative  duty,  a  failure  to  perform  which 
renders  liim  liable  as  for  his  own  neglect.  Cone  v.  Delaware,  L. 
and  W.  R  R,  81  N.  Y.  206 ;  2  Am.  and  Eng.  R  R  Cas.  57 ; 
Bessex  v.  Chicago  and  K  W.  R  Co.,  45  Wis.  481 ;  110  Mass.  281 ; 
Fuller  V.  JeweS,  80  N.  Y.  46 ;  1  Am.  and  Eng.  R  R  Cas.  109 ; 
Drymala  v.  Thompson,  26  Minn.  40 ;  [S.  C,  1  Jf .  W.  Rep.  255 ;] 
Snow  V.  Housatonic  Ry.  Co.,  8  Allen,  441 ;  Hike  v.  Boston  and 
Albany  R  Co.,  53  K  Y.  549. 

It  is  clearly  made  to  appear  in  this  case  that  the  injury  to  the 
plaintiff  was  the  result  oi  oroken  car  1804,  and  the  defective  and 
useless  condition  of  the  brakes  upon  both  cars.     The  draw-bar  and 
dead-wood  being  out  of  ear  1804,  there  was  nothing  to  prevent  the 
cars  running  together  upon  meeting  with  resistance.    This  of  it- 
self might  not  have  caused  harm  to  tne  plaintiff,  but  the  brake  on 
this  car  1804  was  out  of  order,  defective,  and  could  not  be  made 
to  work.    Had  this  brake  been  in  proper  condition  the  cars  might 
have  been  stopped  before  reaching  the  stationary  cars  on  the  track, 
and  the  plaintiff  would  probably  have  remained  on  that  car  until 
they  were  stopped ;  but  this  brake  upon  1804  failing  to  work,  as 
it  did,  tJie  next  for  the  plaintiff  to  ao  was  to  step  into  car  2280 
and  attempt  to  set  the  brake  on  that  car.     That  brake  was  also  out 
of  order,  and  while  his  foot  was  upon  the  dog  for  the  purpose  of 
holding  it  to  the  ratchet,  the  cars,  striking  the  stationary  cars,  were 
forced  together  and  his  leg  was  caught.     Had  this  brake  been  in 
good  condition  lie  might  still  have  escaped  injury,  as  his  foot  would 
probablj  have  been  removed  before  the  concussion.     Can  we  say, 
then,  that  the  failure  of  the  defendant  to  keep  these  cars,  the 
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brakes,  and  machineiy  upon  them  in  a  proper  and  safe  condition 
for  the  use  of  its  employees  was  not  negligence  for  which  it  was 
liable  i  We  cannot,  upon  the  law  and  tne  facts  presented  in  this 
case,  so  decide. 

The  defendant  alleges  as  error  the  refusal  of  the  court  below  to 
charge  the  jury,  as  requested  by  defendant's  counsel,  '^  that  if  the 
plaintiff  knew,  or  had  reason  to  know,  of  the  broken  or  defective 
condition  of  the  cars  before  the  accident  to  him,  he  cannot  recover." 
This  instruction  as  a  whole  could  not  be  given.  It  assumed  that 
if  the  plaintiff  had  such  knowledge  he  could  not  recover  under  any 
circumstances ;  whereas,  it  is  a  proper  question  to  go  to  the  jury 
whether  the  circumstances  were  such,  even  having  such  knowledge, 
he  was  himself  in  fault,  and  for  that  reason  not  entitled  to  recover. 
But  the  instruction  is  not  warranted  by  the  evidence,  a£  it  is  con- 
fined to  the  broken  car  simply ;  whereas  there  were  defects  in  the 
brakes  independent  of  the  injury  to  the  car.  Nor  could  it  be 
given,  for  the  reason  that  having  reason  to  know,  or  having  means 
of  knowledge,  is  not  sufficient  to  prevent  recovery  in  any  case.  It 
must  be  actual  knowledge  to  have  that  effect.  Error  is  also  alleged 
in  the  refusal  of  the  court  to  charge  the  jury  that  certain  acts  and 
omissions  of  the  plaintiff  were  negligence  and  prevented  a  recovery, 
as  follows :  That  the  placing  of  pkintiff's  limb  between  the  cars 
in  question  was  not  a  necessary  act,  but  was  voluntary  on  his  part, 
ana  that  his  exposure  of  his  limb  to  this  peril  was  negligence  on 
his  part,  and  prevents  a  recovery  of  damages  for  the  injury  which 
he  received ;  that  the  plaintiff,  having  from  experience  the  knowl- 
edge of  the  liability  of  cars  thus  employed  to  become  broken  and 
disabled,  it  does  not  appear  that  he  to6k  any  particular  care  to 
avoid  injury  from  such  peril,  and  therefore  cannot  recover. 

The  question  of  contributory  negli^nce  on  the  part  of  the  plain- 
tiff, in  actions  of  this  kind,  has  been  held  by  a  long  line  of  authori- 
ties to  be  a  question  of  fact  for  the  jury.  Negligence  is  to  be  de* 
termined  from  all  the  facts  and  circumstances  attending  the  case. 
Certain  acts  may  be  negligence  under  some  circumstances,  and 
not  so  under  other  or  different  circumstances.  Ford  «.  Fitchburg 
E.  Co.,  110  Mass.  261 ;  100  U.  S.  223 ;  49  N.  T.  521 ;  16 
WaU.  401. 

It  appears  from  the  evidence  in  this  case  that  the  plaintiff,  im- 
mediately previous  to  the  accident,  came  into  the  defendant's  yard 
and  found  the  freight  train,  in  which  were  the  two  cars  in  question, 
standing  on  the  track.  The  switchinfi^  and  distributing  of  these 
cars  commenced  at  once.  The  plaintiff  had  worked  in  this  jBid 
but  ^two  days.  He  could  not,  therefore,  have  been  very  familiar 
with  the  other  employees,  the  cars,  or  the  work  of  the  yard.  He 
was  ordered  by  the  yardmaster  to  brake  and  stop  these  cars  at  a 
certain  point,  which  evidently  required  hasty  and  immediate  ac- 
tion ;  hence,  the  question  whether  he  did  know,  or  had  reason  to 
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bow,  of  the  broken  and  defective  condition  of  the  cars,  and 
whether  he  was  gnilty  of  negligence,  or  was  careless  in  acting  as 
he  did  nnder  these  circumstances,  were  proper  questions  to  be  sub- 
mitted to  a  jury.  Meham  v.  Syracuse,  B,  and  N.  Y.  B.  R.,  73 
N.  T.  586 ;  Hough  v.  Rjr.  Co.,  100  U.  S.  225. 

We  find,  by  looking  into  the  record,  that  the  court  did  charge 
on  these  points  as  follows :  '^  If  the  plaintiff,  either  from  the  un- 
nsual  appearance  of  the  car — as,  for  instance,  its  being  attached  to 
the  next  car  by  chains — or  from  any  statement  of  the  yardmaster, 
or  car  repairer,  had  reason  fto  suppose  the  car  in  question  was  de- 
fective, or  had  been  broken,  it  was  his  duty  to  take  care  not  to  ex- 
pose his  person  to  iniuries  which  a  broken  or  defective  car  might 
cause.  If  the  jury  believe  the  evidence  of  Gilboy,  that  statements 
were  made  by  him  in  the  presence  and  hearing  of  plaintiff,  that 
the  car  was  broken,  and  that  it  should  be  taken  out  and  repaired, 
that  was  sufficient  notice  to  the  plaintiff  that  the  car  was  deiective, 
and  he  was  bound  to  take  care  not  to  expose  his  person  to  injury  on 
account  of  such  defect.  If  the  plaintiff  was  careless,  heealess,  or 
segligent  at  the  time  the  injury  occurred,  and  such  carelessness, 
heedlessness,  or  negligence  materially  contributed  to  the  injury, 
he  cannot  recover.  If  you  find  from  the  evidence  that  the  de- 
fendant was  guilty  of  negligence  in  not  providing  proper  and  safe 
machinery  and  appliances,  in  consequence  of  which  neglect  the 
injury  was  received ;  still,  if  the  plaintiff  failed  to  exercise  that 
prudence,  care,  and  caution  which  a  prudent  man  under  similar 
circumstances  ordinarily  would  exercise,  which  led  approximately 
to  the  injury,  he  is  not  entitled  to  recover.*' 

The  defendant  cannot  be  heard  to  say,  in  view  of  these  instruc- 
tions and  the  finding  of  the  jury  upon  them,  that  there  is  anv 
question  of  contributory  negligence  for  this  court  to  consider,  it 
was  an  issue  raised  by  the  .pleadings,  and  evidence  was  given  to 
that  point  by  both  parties  which  was  somewhat  conflicting.  Under 
the  decisions  of  this  court  the  verdict  is  conclusive  upon  mat  issue. 
Caulfield  v.  Bogle,  11  N.  W.  Bep.  511,  and  capes  cited.  In  such 
a  case  as  the  one  presented  in  this  record,  the  burden  of  proof  to 
show  oontribntoiy  negligence  was  upon  the  defendant.  Indianapo- 
lis and  St.  L.  R.  Co.  v.  Hurst,  93  U.  S.  291 ;  Whart.  Neg.  §  428, 
and  authorities  cited ;  E.  R  Co.  v.  Gladmon,  15  Wall.  401. 

All  the  questions  worthy  of  notice  have  now  been  considered. 
There  being  nothing  in  the  case  to  call  for  any  interference  with 
the  result,  the  judgment  of  the  district  court  is  affirmed. 

All  the  judges  concurring. 

See  note,  5  Am.  and  Bng.  R.  R.  Gas.  586. 
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V. 
OSR. 

(Advance  Ca$e^  Indiana.    November  8,  1882.) 

In  an  action  by  a  senrant  against  a  railroad  company  to  reooTer  dama^pes 
for  an  injury  occasioned  by  a  defective  ^*  crab"  which  the  plaintiff  was  uam^ 
while  employed  in  the  building  of  a  bridge,  defendant  filed  an  answer  con- 
taining a  general  denial  and  alM>  allegations  that  the  machine  was  defective 
and  that  the  defects  could  have  been  ascertained  on  slight  examination,  which 
examination  plaintiff  had  failed  to  make ;  also  allegations  to  the  effect  that 
plaintiff  had  oeen  employed  upon  his  representation  that  he  was  skilled  in 
the  use  of  the  **crab,"  whereas  he  was  not  skilled,  in  consequence  of  which 
he  had  been  injured. 

Meld^  that  the  facts  averred  in  the  various  clauses  of  the  answer  were  ad- 
missible in  evidence  under  the  general  denial,  and  that  therefore  demurrers 
to  the  paragraphs  setting  forth  those  facts  were  properly  sustained. 

Where  in  such  case  in  addition  to  the  general  denial  the  answer  contains  a 
paragraph  setting  out  that  the  plaintiff  had  been  engaged  in  and  about  the 
use  of  the  ^^crab"  in  question  for  two  months  before  the  occurrence  of  the 
alleged  injury,  and  was  a  long  time  prior  thereto  acquainted  with  its  alleged 
condition  and  defects  and  the  danger  attendant  on  its  use,  and  that  long^ 
after  he  acquired  such  knowledge  he  continued  to  work  about  said  machine 
voluntarily  and  without  any  coercion  on  the  part  of  defendant; 

Meld,  that  the  facts  thus  set  up  amounted  to  an  affirmative  defence  and 
that  a  demurrer  thereto  was  therefore  improperly  sustained. 

Where  a  good  answer  is  held  bad  on  demurrer,  and  subsequently  on  the 
trial  evidence  is  offered  in  support  of  it  under  a  paragraph  which  did  not 
authorize  the  admission,  an  appellate  court  will  nevertheless  reverse  for  the 
original  error. 

An  appellate  court  will  not  reverse  for  an  erroneous  instruction  where  the 
jury  find  specially  in  answer  to  an  interrogatory  that  the  facts  to  which  the 
instruction  is  applicable  do  not  exist. 

A  master  is  not  bound  to  have  the  very  best,  safest,  and  most  improved 
forms  of  machinery  for  the  use  of  his  servants,  and  to  use  extraordinary  dili- 
gence to  keep  the  same  in  repair;  it  is  sufficient  if  he  provides  suitable  and 
safe  machinery  and  uses  ordinary  prudence  and  diligence  to  keep  it  in  repair. 

Bkst,  C. — This  action  was  brought  by  the  appellee  for  personal 
injories  snstained  by  him  while  in  the  service  of  the  appellant  as  a 
bridge  builder.  The  complaint  consisted  of  three  paragraphs. 
They  were  substantially  alike ;  each  averred  that  the  appellee  was 
employed  as  a  bridge  builder,  and  on  the  18th  of  May,  1881,  he 
was  assisting  to  construct  a  bridge  across  the  Little  Wabash  Eiver, 
in  the  State  of  Illinois ;  that  for  the  purpose  of  hoisting  timbers 
upon  the  bridge  the  appellant  negligently  furnished  a  machine 
known  as  a  '^  crab ;"  that  this  machine  was  unsafe  and  dangerous 
in  this,  that  it  had  no  thumb-screw  or  stop  latch  to  prevent  it 
while  hoisting  timbers  from  flying  out  of  gear  and  allowing  them 
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to  fall ;  that  this  defect  was  unknown  to  the  appellee,  and  was  well 
known  to  the  appellant ;  that,  while  using  this  machine  in  hoisting 
tunbera  apon  aaid  brids^  without  fault  or  negligence  upon  appel- 
lee's  part,  the  machine  new  out  of  gear,  the  timbers  fell,  and  the 
sfeoek  rope  attached  to  the  drum  by  reason  thereof  caught  and 
crushed  Ins  arm,  to  his  damage,  etc 

The  appellant  filed  an  answer  of  four  paragraphs.  The  first  was 
a  general  denial.  The  others  were  special.  The  second  was  as 
foUowB :  ^'  For  further  answer  this  defendant  says,  that  the  alleged 
defects  of  tlie  machine  mentioned  in  the  complaint  were  apparent, 
and  readily  discovered  by  slight  examination,  and  that  the  plain- 
tiff had  tne  same  means  of  ascertaining  its  condition  as  this  de- 
fendant, and  it  was  liis  duty  to  do  so,  and  had  he  examined  it  he 
eoold  and  would  have  ascertained  its  alleged  defects,  and  would 
thereby  have  been  enabled  to  avoid  the  danger  attendant  uj)on  its 
use.  But  he  negligently  and  carelessly  failed  to  examine  said  ma- 
^iine,  and  the  injury  complained  of  by  the  .plaintiff  was  caused  by 
SQcli  n^lect,  and  not  by  tne  fault  or  neglect  of  the  defendant." 

Tlie  third  paragraph.  '^  That  the  plain tifi  had  been  engaged  in 
and  abont  the  use  of  said  machine,  in  the  complaint  mentioned, 
for  two  months  before  the  occurrence  of  the  alleged  injury,  and 
was  long  prior  thereto  acquainted  with  its  alleged  condition  and 
defects,  and  the  danger  attendant  upon  its  use,  and  that  long  after 
he  acquired  such  knowledge  of  its  condition  and  its  said  defects, 
and  the  danger  attendant  upon  its  use,  he  continued  to  work  about 
said  machine  voluntarily  and  at  his  own  risk,  and  without  any  com- 
pnlsion  or  constraint  by  this  defendant." 

The  fourth  paragraph.  '^  That  when  it  employed  the  plaintifi 
for  the  work  mentioned  in  his  complaint,  he  represented  to  the 
defendant  that  he  had  the  requisite  knowlcKlge  and  skill  for  its  per- 
formance, and  tlie  requisite  knowledge  of  the  implements  and  ma- 
cliinery  used  about  said  work,  and  competent  skill  in  their  use,  and 
the  deiendant  employed  him  on  the  laith  of  said  i^eprcsentations, 
and  in  the  belief  that  he  had  such  knowledge  and  skill,  and  that 
the  ^^  crab,"  the  machine  mentioned  in  the  complaint,  is  a  machine 
ordinarily  used  about  such  work.  But  the  defendant  says  the 
plaintiff  was  wholly  unacquainted  with  the  use  of  said  machine, which 
fact  "Was  unknown  to  tliis  defendant,  and  that  the  injury  complained 
of  'WBS  caused  by  his  lack  of  skill  and  care  in  the  use  of  said  ma- 
chine, and  not  otherwise." 

JL  demurrer  for  the  want  of  facts  was  sustained  to  each  of  these 
iphs,  and  an  exception  i*eserved.  The  cause  was  submitted 
\or  trial  to  a  jury,  and  a  verdict  with  answers  to  interrogatories  was 
retnmed  for  the  appellee.  A  motion  for  a  new  trial  was  made, 
overmled,  and  judgment  was  rendered  upon  the  verdict.  The 
errors  assigned  are,  that  the  court  erred  in  sustaining  the  demurrer 
to  the  second,  third,  and  fourth  paragraphs  of  the  answer,  and  in 
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overmling  the  motion  for  a  new  trial.  It  is  decided  that  each 
paragraph  of  the  answer  was  good,  but  it  is  claimed  that  there  was 
no  error  in  sustaining  the  demurrer  to  them,  as  the  facts  allerod  on 
each  of  them  were  admissible  in  evidence  under  the  general  denial, 
which  remained  on  file.  The  statute  provides  that  ^^  all  except  the 
one  denial  of  the  facts  alleged  by  the  plaintifE  shall  be  pleaded 
specially.*'     2  JR.  S.  1876,  p.  66,  §  66. 

This  means  such  facts  as  the  plaintifE  must  prove  in  order  to 
maintain  his  action.  Hubble  v.  PuUen,  9  Ind.  273.  It  has  been 
decided  that  any  matter  of  fact  which  goes  to  defeat  the  cause  of 
action,  and  which  the  plaintiff  is  not  under  the  necessity  of  prov- 
ing, in  order  to  make  out  his  case,  must  be  alleged  in  the  demurrer. 
Bu^er  V.  Kesler,  13  Ind.  63.  Within  the  meaning  of  this  second 
and  fourth  paragraphs  stated  no  facts  that  were  not  admissible  in 
evidence  under  the  general  denial.  The  burthen  of  the  proof  was 
upon  the  plaintiff  not  only  to  establish  negligence  upon  the  part  of 
the  def enaant,  but  to  establish  tlie  absence  of  it  upon  his  own  part. 
Jeffersonville  K.  E.  Co.  v.  Lyon,  65  Ind.  477 ;  Hildebrand  v.  To- 
ledo, etc.,  47  Ind.  399  ;  Cooley  on  Torts,  page  673. 

The  facts  averred  in  these  paragraphs  simply  tended  to  show 
contributory  negligence  upon  the  plaintiff's  part,  and  were,  there- 
fore, admissible  in  evidence  under  the  general  denial.  No  avail- 
able error  was,  therefore,  committed  in  sustaining  the  demurrers 
to  the  second  and  fourth  para^aphs  of  the  answer. 

The  third  paragraph  is  unlike  the  others.  It  avers  an  affirm- 
ative defence,  proof  of  which  was  not  admissible  under  the  general 
denials.  The  facts  averred  show  tliat  the  appellee  assumed  the 
risks  incident  to  the  use  of  the  defective  machmery.  This  assump- 
tion did  not  constitute  contributory  negligence,  but  amounted  to 
an  affirmative  defence  precisely  as  an  express  agreement  to  assume 
such  risks  would  have  done.  The  use  of  defective  machinery 
under  such  circumstances  as  amount  to  an  assumption  of  the  risk, 
may  impose  additional  care  in  its  use,  but  the  nature  of  the  defence 
is  affirmative  in  its  character,  as  the  assumption  of  the  risk  will  ex« 
onerate  the  master  from  liability,  though  the  servant  was  himself 
free  from  negligence.  This  paragraph  was,  we  think,  sufficient, 
and  the  Court  erred  in  sustaining  the  demurrer  to  it.  The  ap* 
pellee  insists  that  if  the  demurrer  was  improperly  sustained  to  this 
paragraph  of  the  answer,  an  examination  of  the  evidence  will  show 
that  the  appellant  was  permitted  to  offer  as  testimony  in  proof  all 
the  facts  averred  in  it,  under  the  general  denial,  and  that  therefore 
he  was  not  injured  by  the  ruling.  We  do  not  think  that  we  can 
say,  from  an  examination  of  the  evidence,  that  such  ruling  was 
harmless.  Where  a  demurrer  is  overruled  to  a  defective  answer, 
and  no  evidence  is  offered  in  support  of  it,  we  may  say  that  the 
ruling  was  harmless,  but  when  a  good  answer  is  held  bad  upon  de- 
murrer, we  cannot  say  that  because  testimony  was  offered  m  sup- 
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port  ci  it,  imder  a  paragrapli  which  did  not  authorize  its  admission, 
sodk  ruling  is  hereby  rendered  harmless.  The  reason  is  ob- 
TKHis.  If  the  facts  are  diBpnted  we  cannot  say  that  the  evidence 
estaUiahes  them,  nor  that  the  party  wonld  not  nave  offered  f  nrther 
evidenee  in  support  of  them  had  the  issues  authorized  him.  Again, 
proof  of  th^n  would  do  him  no  eood,  because  they  do  not  sustain 
anj  issue  upon  his  part.  The  rmin^  deprived  the  appellant  of  his 
defence,  notwithstanding  the  testimony  offered,  and,  if  wrong, 
was  not  harmless.  It  is  not  insisted  tnat  the  Coxurt  erred  in  in- 
structing the  jury  as  follows :  ^^  The  fact  that  the  crab,  or  machine, 
was  used  by  the  plaintiff,  with  knowledge  that  it  was  without  a 
thumb-latch,  would  not  establish  negligence  on  his  part,  unless  the 
absence  of  said  latch  constituted  a  defect  in  the  machine  of  such  a 
kind  that  a  competent  employee,  in  the  situation  of  the  plaintiff 
and  having  his  acquaintance  willi  the  machine,  would  regard  the 
further  use  of  it  as  unsafe  and  dangerous."  If  this  instruction 
was  enoneous  it  was  harmless,  for  the  reason  that  the  jury  found, 
in  answer  to  an  interrogatory,  that  the  plaintiff  did  not  know  that 
the  crab  was  defective  before  his  injury.  An  erroneous  instruction 
does  not  reverse  a  judgment  where  the  jury  find  sjpecially,  in  answer 
to  an  interrogatoiT,  that  the  facts  to  which  the  instruction  is  ap- 
plicable do  not  exist.  It  is  also  insisted  that  the  Court  erred  in  in- 
structing the  jury  as  follows : 

^  It  would  be  negligence  upon  the  part  of  the  defendant  to  use 
a  crab  for  hoisting  timbers  that  was  defective  in  its  construction, 
when  said  crab  could  have  been  made  complete  and  safe,  or  there 
were  others  to  be  secured  that  were  complete  and  not  dangerous. 
The  defendant  was  bound  to  procure  the  b^t  crab  for  the  purposes 
it  was  used,  otherwise  the  defendant  must  be  held  responsible  for 
the  injuTT  resulting  to  the  plaintiff  from  the  use  of  such  defective 
crab,  without  fault  or  negligence  on  the  part  of  the  plaintiff." 

Tins  instruction  was  erroneous.    It  is  not  negligence  necessarily 
to  use  a  defective  machine.    The  maker  does  not  warrant  the 
strength  or  safety  of  his  machinery.    He  only  imdertakes  to  em- 
ploy reasonable  care  and  prudence  m  selecting  such  as  is  fit  for  the 
purposes  intended,  and  is  only  responsible  ^en  he  has  failed  to 
use  such  care.    When  an  injury  occurs  from  the  use  of  defective 
machinery,  it  must  not  only  api>car  that  the  machinery  was  de- 
fective, but  Hiat  the  master  was  either  negligent  in  its  selection,  or 
in  continuing  to  use  it.    The  instruction  in  question  informs  the 
JQiy  that  the  master  is  liable  if  the  machinery  is  defective ;  in 
otiier  words,  that  the  use  of  defective  machinery  is  negligence. 
This  instruction  renders  the  master  liable  if  the  machinery  is  de- 
fective, however  much  care  and  prudence  have  been  exercised  in 
its  selection  or  use,  and  notwithstanding  the  fact  that  the  master 
may  be  ignorant  of  the  defects  in  the  machine.    No  case  goes  to 
this  extent.    Cooley  on  Torts  at  p.  656  thus  states  the  rule :  ^^  The 
8A.  AB.  R  Cas.— 7 
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master  may  also  be  negligent  in  not  exereiaing  ordinary  caro  to 
provide  suitable  and  safe  machinery  or.  appliances,  or  in  making 
nse  of  those  which  he  knows  have  become  aefective,  bnt  the  defects 
of  which  he  does  not  explain  to  his  servant,  or  in  continuing  ignor- 
antly  to  make  use  of  those  wliich  are  defective,  when  his  ignorance 
is  due  to  a  neelect  to  use  ordinary  prudence  and  diligence  to  dis- 
cover defects.'^  Nor  does  the  latter  bi'anch  of  the  instruction  state 
the  law  accurately.  The  defendant,  in  the  absence  of  n^ligence, 
was  not  liable  because  it  did  not  have  the  best  crab  in  use.  A 
similar  instraction  was  held  erroneous  in  the  case  of  the  Lake 
Shore  and  Michigan  Southern  Railway  Co.  v.  McCormick,  74  Ind. 
440,  where  the  authorities  are  fully  corrected,  and  to  which  refer- 
ence is  made.  As  was  then  said,  neither  companies  nor  individuals 
are  bound,  as  between  themselves  and  their  servants,  to  discard  and 
throw  away  their  implements  or  machinery  upon  the  discovery  of 
every  new  invention  which  may  be  thought  or  claimed  to  be  better 
than  those  they  have  in  use ;  but  if  they  take  ordinary  care  and 
exercise  ordinary  prudence  to  keep  their  implements  or  machinery 
in  sound  repair,  so  that  harm  does  not  result  to  the  servant  for 
want  of  such  sound  condition  of  the  implements  or  machinery  used, 
then  such  individuals  or  companies  will  not  be  responsible  to  ser- 
vants for  any  injury  which  may  occur  to  them  in  the  use  of  such 
implements  or  machinery.  See  also  Cunback  v.  L.  S.  and  M.  8. 
Ry,  Co.  present  term. 

Other  questions  are  discussed,  but  as  the  judgment  must  be  re- 
versed, for  the  reasons  already  given,  it  is  unnecessary  to  consider 
them. 

Per  CuBiAM. — It  is  therefore  ordered  upon  the  foregoing  opinion 
that  the  judgment  be  and  is  hereby  in  all  things  reversed  at  the 
appellee's  costs,  with  instructions  to  grant  a  new  trial,  and  to  over- 
rule the  demurrer  to  the  third  paragraph  of  the  answer. 

Woods,  J.,  is  inclined  to  the  opinion  that  the  facts  averred  in  the 
third  paragraph  of  the  answer  are  admissible  in  evidence  nnder 
the  general  denial. 


TJmbaok 
Lazs  Shobb  and  Miohioan  Southbbn  Bt.  Co. 

(Adoanee  Cem^  Indiana.     Oetdber  17,  1882.) 

A  master  is  bound  to  use  ordinary  care  and  diligence  in  providing  suitable 
and  safe  machinery  for  the  use  of  his  servants,  but  is  not  bound  to  use  extra- 
ordinary care  and  diligence  in  that  regard. 

Where  a  person  of  full  age  and  sufficient  capacity  continues  to  discharge 
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tte  dutieB  of  a  tenrice  which  he  knows  to  be  hazardous,  and  continues  with' 
out  objection  to  operate  machinery  which  he  has  full  information  exposes 
bim  to  constant  and  certain  danger,  he  will  be  presumed  to  take  upon  him'^ 
self  all  the  risks  of  his  serrice.  Hence  his  master  will  not  be  liable  to  him 
for  aa  injury  occasioned  by  an  imperfection  in  the  machinery  which  he  is 
oipkoyed  ia  operating. 

Appeal  from  the  Laporte  Circuit  Court. 
L  L.  Tripp  for  appellant. 
T.  8.  Staniield  for  appellee. 

Elliott,  J. — ^The  first  paragraph  of  the  appellant's  complaint 
charges  that  Umback  was  a  servant  of  the  appellee's,  engaged  in 
performing  dnties  as  a  switchman ;  that  his  employment  imposed 
apon  him  the  dnty  of  coupling  and  uncoupling  cara;  that  the  ap- 

Ellee  wron^ully  and  n^ligently  used  unsafe  and  dangerous  cars 
own  as  the  Empire  CSurs,  and  that  by  reason  thereof  he  was 
injmned.  The  second  paragraph  contains  the  same  statements  as  to 
the  employment  and  duties  of  Umback,  and  alleges  that  the  appel- 
lee, wim  knowledge  of  the  unfitness  and  incapacity  of  a  superior 
agent,  retained  him  in  its  service,  and  that  through  such  agent's  in- 
capaci^  and  carelessness  an  injury  was  sustained  by  Umback.  The 
third  allies  that  the  appellee  negligently  omitted  to  adopt  proper 
rales  and  r^ulations  for  the  government  of  its  agents  and  servants, 
and  that  by  reason  of  such  omissions  Umback  was  injured  while 
engaged  in  the  performance  of  the  duties  of  his  service.  In  all  of 
the  paragraphs  it  is  averred  that  he  was  a  minor  nineteen  years  of 
age.  The  answer  of  the  appellee  was  in  several  paragraphs,  to  some 
iS  which  appellant  unsuccessfully  demurred. 

It  is  assumed  by  appellant's  counsel  that  the  paragraphs  demurred 
to  present  substantially  the  same  questions,  and  we  copy  from  his 
brief  so  much  of  the  answer  as  he  informs  us  presents  the  questions 
which  he  desires  us  to  consider  and  determine. 

The  part  of  the  answer  selected  by  counsel  is  addressed  to  the 
first  paragraph  of  the  complaint  and  is  as  follows:  "That  at  the 
time  of  Sie  happening  of  said  accident,  and  for  more  than  fif- 
teen months  immediately  prior  thereto,  the  plaintiff  had  been  con- 
stantly in  the  employ  of  the  defendant  as  such  switchman  at  its 
station  at  Elkhart,  engaged  in  coupling,  uncoupling,  and  switching 
carSb  That  during  all  that  time  the  defendant  had  no  reason  to 
know  or  suspect  that  the  plaintiff  was  not  a  person  of  at  least  ordi- 
nary capacity,  in  the  full  possession  of  his  faculties,  and  fully  able 
to  understand  the  duties  and  hazard  of  such  employment.  That 
during  all  that  time  it  had  been  the  custom  for  a  large  number  of 
Empire  cars  to  pass  back  and  forth  over  defendanrs  road ;  that 
plaintiff  liad  been  daily  called  upon  to  couple  and  uncouple  such 
ears,  and  had  full  opportunity  of  knowing  the  appliances  thereof, 
and  the  proper  manner  of  handling  such  cara  in  coupling,  and  re^ 
nudoed  yoluntarily  in  the  service  of  the  defendant.^'    The  para- 
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graph  also  oontains  a  apeoific  denial  of  all  the  allegationa  of  the 
complaint  not  directly  responded  to  by  the  answer. 

It  ifl  no  doubt  true^  aa  the  appellant  contends,  that  a  master  is 
bound  to  provide  safe  and  snitaole  machinery  for  the  use  of  hia 
servants,  and  not  to  expose  him  to  unnecessary  or  unreaaonaUe 
danger. 

l^e  obligation  of  the  master  to  provide  suitable  and  safe  ma- 
chinery and  appliances  does  not  however  impose  upon  him  the 
duty  of  using  extraordinary  care  and  diligence,  but  does  require 
him  to  be  orainarily  careful  and  diligent  In  discussing  this  ques- 
tion in  FuUen  i;.  Jewett,  64  N.  Y.  &  0. 21,  Am.  Bep.  573,  Andrew, 
J.,  said:  ^^But  the  duty  of  the  master  to  furnish  suitable  and  safe 
machinery  and  to  keep  the  same  in  repair  is  relative  and  not  abso- 
lute*  He  is  only  bound  by  himself  and  his  agents  to  exercise  due 
care  to  that  end."  Substantially  the  same  doctrine  is  declared  in 
The  Lake  Shore,  etc.,  Oo.  v.  McCormick,  74  Ind.  440,  where  a 
statement  indicating  a  different  view  made  in  The  St  Louis  and 
Co.,  Valrins,  56  Ind.  511,  is  unfavorably  criticised,  and,  in  obt 
opinion,  the  criticism  is  deserved.  But  granting  the  general  rule 
will  not  carry  the  conclusion  that  the  answer  unaer  examination  is 
bad.  The  pleading  introduces  another  elemoit  into  the  ease,  for  it 
avers  that  the  servant  had  knowledge  of  the  character  of  the 
machinerv,  and  with  such  knowledge  voluntarily  continued  in  the 
service  of  the  appellee.  We  have  then  the  case  of  a  servant  vol- 
untarily oontinumg  to  discharge  the  duties  of  a  service  which  he 
knows  to  be  hazaraous,  and  engaged  in  operating  machinery  which 
he  has  full  information  exposes  him  to  constant  and  certain  danger. 
The  law  allows  no  recovery  in  such  cases.  By  continuing  in  the 
master's  service  after  being  fully  apprised  of  its  dangerous  char- 
acter the  servant  takds  upon  himseli  all  risks  incident  to  such  ser- 
vice. 

Wharton  thus  states  the  rule :  '^  When  an  employee,  after  having 
an  opportunity  of  becoming  acauainted  with  the  risks  of  his  situa- 
tion, voluntarily  accepts  them,  ne  cannot  complain  if  he  is  subse- 
Suently  injured  by  such  exposure/'  Whart  NegL  §  218.  In  ad- 
ition  to  tne  authorities  cited  by  the  author  we  refer  to  Smith  v. 
St  Louis  &  Co.,  69  Mo.  82 ;  S.  C,  S3  Am.  Rm.  484. 

Bains  v.  St  Louis  &  Co.,  71  Mo.  164;  S.  C.,  86  Am.  Bep.  459; 
Dewitt  V.  P.  B.  B  Co.,  60  Mo.  802 ;  Kelly  v.  Silver  Spring  Co., 
12  B.  L 112 ;  S.  C,  84  Am.  Bep.  615,  Author  K  P.  625 ;  Cooley, 
Torts,  559 ;  The  Penn.  Co.  v.  Lynch,  90  III  888 ;  Gilson  «.  Erie 
B.  B,  68  N.  Y.  449. 

We  are  not  required  to  decide  upon  the  liability  of  a  master  who 
places  an  infant  servant  of  tender  years  in  a  situation  which  ex- 
poses him  to  dan^r,  for  the  answer,  by  its  afiSrmative  statements, 
as  well  as  by  its  denials,  makes  the  case  to  be  that  of  a  plaintiff  of 
full  age  ana  sufficient  capacity.    The  instructions  are  complained 
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6^  bat  as  the  evidence  ib  not  in  the  record  we  cannot  Bay  that  they 
vere  erraneons,  for  we  can  very  eanly  enppofie  a  state  of  facts  under 
the  lasaeB  which  wonid  make  them  entirely  releyant  and  pixiper, 
and  where  this  is  so  ihe  mlii^  will  be  snatamed. 
Judgment  affirmed. 

See  note,  6  Am.  and  Bag.  R.  R.  C^  50i. 


V. 

Thb  iRmairAPoUB,  Cihokhnati  aito  Lafatbttb  B.  B.  Oo. 

(Adwtnce  (km,  Ohio.) 

k  motion  to  arrert  the  testlmonj  from  the  jury  and  a  judgment  against  the 
parQr  on  whom  the  burden  of  proof  ktsts,  iUTolves  an  admission  of  aU  the 
licts  which  the  evidence  tends  to  prove,  and  presents  only  a  question  of  law 
for  the  Oourt,  but  if  there  is  eyidcnoe  tending  to  prove  each  material  fact 
put  in  issue,  and  indispensable  to  a  recovery,  it  should  be  submitted  to  a 
jory  nnder  proper  instractions. 

As  between  employees  of  a  railroad  company,  whose  duty  it  is  to  repair  ita 
trackf  while  trains  are  using  the  tame,  ana  the  company  and  its  representa- 
tiTsa^  who  are  en^^ed  in  running  trains  over  the  same  where  the  trackmen 
HO  so  employed,  it  is  the  dnty  of  the  latter,  as  far  as  is  practicable,  to  adopt 
soch  precantions  as  will  guard  its  employees  on  the  track  from  dangers  inci- 
dent to  their  employment. 

Where  the  liability  of  a  railroad  company  for  injury  to  one  of  its  track  re- 
paireia,  by  the  careless  manner  of  nmnin^  a  train,  is  in  issue,  evidence  tend- 
mg  to  show  that  the  train  causing  the  injury  was  in  chari^  of  a  conductor 
and  engineer,  and  was  at  the  time  engaged  in  a  race  at  a  hiffh  and  dangerous 
rate  of  speed  with  a  train  on  a  parallel  road,  over  several  public  crossings,  on 
a  curve  on  which  the  track  repairer  Was  at  work,  in  a  city  limits,  and  where 
trains  should  be  run  with  care,  corresponding  with  the  ciroumstanoes,  with- 
out sound  of  bell  w  whistle,  or  slack  of  sp^,  or  any  other  precaution  to 
warn  the  men  engaged  at  work  on  the  track  of  approachinff  danger,  is  com- 
petent to  go  to  the  jury,  and  should  be  submittea  to  it  unoer  proper  instrnc- 
tions  upon  the  issu^  joined,  and  it  was  error  in  the  Court  to  grant  a  nonsuit 
on  the  assumption  that  the  negligence  and  carelessness  causinff  the  injury 
that  of  a  co*employee  in  the  same  service,  and  not  that  of  the  company. 


Ebrob  to  the  District  Court  of  Hamilton  County. 

The  plaintiff,  as  administratrix  of  Martin  Dick,  brought  an  action 
against  the  I.  C.  and  L.  B.  S.  Co.,  to  recover  damages  for  causing 
his  death. 

The  petition  allc^  that  Martin  Dick  was  a  section  hand  and 
boss  on  the  railroad^  engaged  daily  in  making  repairs  thereon,  on  a 
section  thereof,  extending  from  Millcreek  in  Cincinnati,  three  miles 
iresterly  to  a  culvert  in  flie  village  of  Riverside ;  that  the  railroad 
has  a  sharp  double  curve,  somewhat  like  the  letter  8,  reaching  from 
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a  point  east  of  Birerside  Station  to  the  limits  of  the  dty  of  Oui- 
cinnatiy  an  extent  of  abont  600  yards ;  that  it  had  been  the  cnatom 
of  the  company  to  canse  the  approadi  of  its  trains  to  this  donblo 
cnrve  to  be  announced  by  a  whistle  and  ringing  the  bell ;  tliat  b^ 
law  the  company  was  bound,  while  operating  its  trains,  to  limit 
their  speed  withm  the  city  to  a  speed  not  exceeding  six  miles  per 
hour,  and  tliat,  on  the  occasion  of  his  death,  Martin  Dick  and  otiier 
section  hands  were  engaged  in  repairing  the  track  within  the  city 
limits,  on  this  double  curve,  about  9  o'clock  a.m.,  September  9, 
1874,  when  the  company,  disregarding  its  duty,  and  reckless  of  the 
safety  and  lives  of  its  employees  engaged  on  this  section,  and  of 
the  public  accustomed  to  cross  this  double  curve,  caused  and  per- 
mitted a  certain  passenger  train,  coming  into  the  city,  to  approach 
and  enter  upon  said  curve  without  sounding  the  customary  signals 
of  its  approach,  or  without  reducing  its  rate  of  speed,  or  the  ex- 
ercise ot  ordinary  care,  but  on  the  contrary  caused  said  train  to  be 
driven  over  said  curve  and  into  the  city  limits  at  a  frightful  and 
dangerous  rate  of  speed,  being  engaged  in  a  race  witli  a  train  on 
the  O.  and  M.  R.  K.  track,  parallel  and  near  its  track,  while  both 
trains  were  behind  their  schedule  time,  by  reason  of  wliich  default 
and  negligence  of  the  company,  its  engineer  and  conductor  in 
charge  of  the  train,  Martin  Dick,  without  his  fault,  was  killed. 

It  is  alleged  in  the  answer,  that  Martin  Dick  was  the  section 
boss  of  this  section,  and  engaged  as  such,  in  the  common  enterprise 
of  maintaining  and  operating  said  road,  with  the  employees  on  the 
train,  who  were  fellow-servants  and  co-employees  of  Dick  at  the 
time  he  was  killed,  but  denies  that  he  came  to  nis  death  by  the  fault 
or  negligence  of  the  defendant ;  that  it  caused  or  permitted  the  train 
to  approach  or  enter  this  curve  without  the  proper  signals ;  that  it 
did  so  approach  this  curve,  and  denies  that  it  caused  or  permitted 
the  train  to  be  driven  at  an  unlawful  and  improper  speea  on  said 
curve  or  within  the  city  limits ;  on  the  contrary,  it  is  averred  that 
the  company  took  every  precaution  to  guard  against  injury  to  its 
passengers,  employees  and  the  public,  by  rules  and  regulations  and 
other  means.  It  also  denies  that  the  train  was  behind  time,  and 
«ays  Dick  had  a  time-card,  by  which  he  could  have  known  of  the 
approach  of  its  train,  and  denies  that  this  was  a  dangerous  curve, 
that  they  were  at  the  time  racing  with  an  O.  and  M.  train,  or  that 
it  was  reckless  of  the  lives  of  its  passengers  or  employees,  or  the 

S'  ublic,  or  that  Dick  was  killed  by  any  negligence  or  default  of  the. 
efendant,  but  claims  that  he  came  to  his  death  by  his  own  fault. 
On  the  trial  to  a  jury,  after  the  plaintiff  had  adduced  testimony 
on  his  part  and  rested,  the  Court,  on  motion  of  defendant,  arrested 
the  testimony  from  the  jury  and  entered  judgment  in  its  favor,  to 
which  plaintiff  excepted  and  tendered  a  bill  of  exceptions,  which 
was  made  part  of  tiie  record.    The  District  Court  affirmed  the 
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judgment,  and  this  proceeding  is  to  review  the  judgment  of  affirm- 


Wm.  Dianey,  for  plaintiff  in  error ;  Hoadly,  Johnson  &  Colston^ 
foar  defendant  in  error. 

Johnson,  J. — ^If  there  was  evidence  tending  to  snpport  the  issue, 
the  Court  below  erred  in  arresting  it  from  tlie  jury.  It  Js  only 
where  no  evidence  is  introduced  by  the  plaintiff  tending  to  support 
the  isnie,  or  where  it  is  such  as  to  show  clearly  that  he  has  no  cause 
of  action  that  it  is  tlie  daty  of  the  Court  to  direct  judgment  of  non- 
suit. But  if  the  evidence  introduced  is  appropnate  to  the  issnOi 
although  it  may  be  slight  and  not  sufficient  in  the  opinion  of  the 
Court  to  entitle  the  plamtiff  to  a  verdict,  still  the  jury  should  be 
permitted  to  pi^  upon  it,  and  it  would  be  wrong  in  the  Court  to 
oeeide  a  non-suit. 

Sacli  a  motion  involves  an  admission  of  all  the  facts  which  the 
evidence  tends  to  prove,  and  presents  only  a  question  of  law, 
whether  eadi  fact  indispensable  to  a  right  of  action,  put  in  issue  by 
the  pleadings,  has  been  supported  by  some  evidence.  Ellis  &  Mor- 
ton V.  Ohio  Life  and  Trust  Co.,  4  Ohio  St.  645.  The  issue  made 
by  these  pleadings  is  whether  the  corporation  is  liable  for  causing 
the  death  of  Martin  Dick.  Tlie  defence  in  substance  is  that  the 
railroad  company  had  performed  its  whole  duty  in  the  premises 
and  is  not  res^nsible  for  the  negli^nce  of  its  employees  enjn^ged 
in  running  this  train,  who  were  f^ow-servants  of  !uick  and  en- 
gaged in  me  same  common  employment;  also  that  Dick  was  guilty 
of  contributory  negligence. 

The  petition  explicitly  charged  that  the  corporation  was  at  fault 
in  nian^ng  and  operating  the  train  which  ran  into  and  killed 
Martin  fii^,  and  that  the  manner  in  which  it  ran  this  train  was  by 
the  default  and  negligence  of  defendant  ^^  and  its  engiueer  and  con- 
dnctor  in  charge  of  said  train." 

The  answer  says  that  Dick,  being  a  section  boss,  and  as  snch  en- 
gaged with  other  employees  of  said  defendant,  and  especially  those 
m  charge  of  the  train  in  question,  .  .  •  were  fellow-servants  and 
co-employees,  and  denies  tliat  defendant  was  guilty  (not  that  these 
co-employees,  including  the  engineer  and  conductor,  were  not 
gailty).  The  answer  a^  denies  negligence  on  its  part,  as  to  speed 
of  train,  failure  to  give  signals  at  crossmgs,  etc. 

The  only  question  before  us  is  whether  there  was  evidence  tend- 
ing to  show  the  legal  liability  of  the  corporation.  In  examining 
tbis  point,  we  do  not  intend  to  discuss,  much  less  Question,  the 
principle  established  in  Whaalen  v.  The  Mad  Bivcr  B.  B.  Co.,  8 
Ohio  St.  250,  that  when  one  servant  is  injured  through  the  care- 
lessness of  a  fellow-servant  engaged  in  a  common  employment, 
when  there  is  no  relation  of  superior  or  subordinate,  and  the  em- 
ployer himself  is  guilty  of  no  lault,  such  employer  is  not  respond- 
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ble.  Tbxii  priimple  was  Hunx  applied  to  »  oase^  whene  a  hmui 
gaged  in  repairing  a  track,  was  injured  hj  a  hand  on  the  engiae 
earslesfily  tnrowing  out  a  stick  of  wood  from  a  pasnag  tndn.  It 
was  there  held,  that  the  track  repairer  and  a.  hand  on  the  engine, 
whose  duty  it  was  to  pass  firewood  from  the  tender  to  the  engine, 
and  to  cast  from  \he  train  sticks  unsuitable  for  use,  were  f wow* 
servants  coming  within  the  above  rule.  This  rule  bius  been  applied 
as  between  employees  on  trains  in  Manrille  v.  B.  B.  Co.,  11  Ohio 
St.  417;  R.  B.  Co.  tr.Webb,  IS  Ohio  8t.  475;  R B. Co. e. Lewis, 
88  Ohio  St  196;  B.  B.  Co.  e.  Baanej,  87  OhioSt«65;  xndB. 
B.  Oo«  V.  Devinney,  17  Ohio  8t  197.  The  most  liberal  applicar 
tion  of  this  rule  does  not  absolve  the  company  from  such  sets  of 
negligence  to  the  injury  of  its  employees,  as  are  not  the  result  of 
the  cueleflBnesB  of  f ellowHBenraats.  it  is  therefore  the  duly  of  the 
company  to  provide  suitable  and  safe  machinery  and  other  appli* 
ances  to  operate  its  trains.  B  B  Co.  v.  Webb,  snpra;  Oatri^  v. 
Wilson,  4  Ohio  St.  566;  R  B.  Co.  v.  Kearjr,  3  Ohio  St.  d02 ;  K 
B.  Co.  V.  Barber,  6  Ohio  St.  541.  This  principle  applies  to  all 
cases  where  the  negligence  of  an  employee  is  imputable  to  his  em* 
ployer  by  reason  of  the  fact  that  in  aoing  the  act  he  is  to  be  re> 
^raed  as  die  representative  of  his  master.  In  B  B  Co.  v.Eeary, 
It  was  said : 

*^Ab  corporations  act  only  through  their  agents  and  officers  autho- 
rized to  exercise  the  functions  conferred  by  their  charters,  there  is 
much  force  in  the  view  of  the  late  Chief  J  nstice  Hitchcock,  ^  that 
the  superintendent  (and  conductor  where  running  a  train)  of  a  rail- 
road ought  to  be  regarded  as  the  proper  representatives  of  the 
company,  and  their  acts  treated  as  those  of  the  company.' "  8  O. 
S.  201-210. 

This  principle  is  illustrated  in  Bv.  Co.  v.  Henderson,  37  Ohio 
St  552,  where  it  is  said  that  a  breach  of  duty  by  the  master  is  not 
one  of  the  risks  which  the  servant  assumes  in  entering  his  service. 
This  breach  of  duty  may  be  the  employment  of  other  incompetent 
servants,  the  failure  to  provide  safe  and  suitable  machinery,  or  to 
notify  the  servant  of  peculiar  dangers  known  to  himself  but  not  to 
the  servant,  or  in  needlessly  plMung  the  servant  in  a  place  of 
danger. 

In  that  case  the  company  was  held  responsible  for  injury  to  a. 
laborer  on  a  construction  train,  arising  from  an  order  of  tne  super- 
intendent of  the  company,  with  resp^  to  the  management  of  a 
particular  train.  If  the  order  was  an  unreasonable  one,  it  was  held 
to  be  no  answer  to  say,  that  a  fellowHiervant  of  the  injured  party 
was  also  guilty  of  negligence  in  its  execution.  So  where  a  fore- 
man of  a  set  of  hands,  whose  business  was  to  repair  cars  on  a  track 
in  the  yard  in  which  it  was  the  custom  to  make  up  trains,  placed  a 
hand  under  a  car  to  work,  and  failed  to  use  reasonable  care  to  pro- 
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i60t  hia^  fvom  the  cbmg^,  bis  neglicenee  wm  imputed  to  the  coin* 
pany.    R  R  Ck>.  tv,  Lavailey,  86  (Hiio  St  22L 

It  was  also  beld  that  it  was  the  dsty  of  the  oompan j  to  make 
aaah  Tenlatioxia  of  proraioiiB  for  the  metyof  iti  employees  as  will 
aSoid  them  rea«nable  protection  i^aiiurt  the  dangers  nacident  to 
their  enpIoyineBt. 

In  Tkm  n  these  jMinoiples  did  the  Oomt  err  in  holding  that 
tiwre  was  no  default  or  negligence  impntaUe  to  the  company  in 
ramiiBg  this  train,  or  rather  that  there  was  no  eridenee  tending  to 
dhow  t£«t  the  campmj  was  liable  t 

Tin  answer  was  that  every  preoantion  wae  taken  to  goard  against 
in jory  to  psssomi^csij  and  employees^  and  that  by  rules  and  regdkr 
tionsy  and  by  other  means,  it  had  done  all  in  its  power  to  aeeo»- 
plish  thatiend,  tat  no  evidenoe  of  thas  appean  in  the  biUof  excep- 
tions, which  is  said  to  contain  all  the  evidence. 

The  evidence  strongly  tends  to  show  that  the  locality  is  a  dangerous 
one ;  that  it  was  a  double  or  triple  curve,  and  that  it  was  impossible 
for  <me  engaged  at  work  where  deceased  was  to  see  an  approaching 
tndn  but  a  short  distance ;  that  there  were  several  public  crossings, 
winch  the  train  had  to  cross  in  approaching  the  place  where  deceased 
was  at  work;  that  it  was  in  a  tnickly  settled  neighborhood  within 
the  city  limits ;  that  no  si^al  of  Ibe  train's  approach  was  given  by 
bell  or  whisile,  eiAer  at  tiiese  oroBBingB  or  m  approaching  the  curv& 
which  he  could  have  heard  if  given,  and  that  the  train  was  engaged 
in  a  brisk  race  with  another  train  on  a  parallel  road.    One  passen- 

Sr  says:  ^^  The  train  was  going  at  a  terrific  rate  of  speed,  I  was 
rown  against  the  window,  the  velocity  of  the  train  threw  me." 
Another  says:  '^  The  tndn  was  behmd  time  and  was  rsdnir  with 
the  O.  andU  tmn,"  that  in  going  around  the  carve  he  waatLown 
cit  his  £eet.  Still  another  gives  a  graphic  description  of  this  ex- 
dtinff  race,  and  several  testify  that  no  sisals  were  given.  It  was 
a  tnm  in  charge  of  a  conductor  and  engineer.  There  was  no  evi- 
dence tending  to  libow  that  this  dangerous  proceeding  was  owing 
to  the  recklessness  of  the  engineer.  Tor  aught  appearing  it  was  in 
strict  accord  with  the  directions  of  the  conductor,  and  with  the 
roles  and  regulations  of  the  company.  In  the  absence  of  proof 
to  that  effect,  the  Court  below  erred  in  assuming  that  Martin 
Dick  came  to  his  death  by  the  negligence  of  the  engineer,  and 
in  holding,  as  it  must  have  dcme,  that  there  was  no  evidence  tend- 
ingto  show  that  the  company  was  liable. 

Wh^her  the  company  is  hable  for  the  culpable  conduct  of  the 
eiflineer,  in  case  it  should  appear  it  had  ex^'cised  proper  care  for 
the  safety  of  its  employees,  or  whether,  in  such  a  case,  the  engi- 
neer is  to  be  regarded  as  a  fellowHservant,  and  so  within  the  rule  m 
Whaalen^  caee,  we  need  not  now  determine.  All  we  now  decide 
11^  that  the  evidence  given  to  the  jury  tended  to  make  a  case  of 
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liability  againfit  the  company,  and  it  was  for  the  jurji  under  pro- 
per instmcdons,  to  determine  the  qaestion  at  issae. 

B^  the  act  of  1877  (69  Ohio  Lawa,  49,)  the  company  is  made  lii^ 
ble  m  damages  occasioned  by  a  failure  of  the  engineer  to  sound  the 
whistle  and  ring  the  bell  at  a  public  crossing  on  the  same  level  with 
its  track.  Whether  this  is  for  the  protection  of  travellers  on  the 
public  road  only,  or  extends  to  persons  working  upon  the  track,  we 
need  not  now  consider.  We  tlunk  that  even  in  the  absence  of  such 
a  statute,  it  is  the  duty  of  the  company  to  make  and  enforce  rear- 
sonable  rules  and  regulations  to  guard  against  danger  at  suchcrosa- 
ines  and  in  dangerous  places  as  this  apparcntlv  was,  and  that  dec^sed, 
when  he  entered  the  employment,  iiad  a  nght  to  expect  the  per- 
formance of  that  dutv. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 

"    Bee  note,  6  Am.  end  Bug.  B.  B.  Ou.  5M(. 


Ball 
Thb  MneoiJXE  PAonno  Br*  Oo.,  Appellant 

(74  mmauri  BtjparU^  d98.     OdUfber  TVms  1881.) 

A  seetioQ  foreman,  whose  duty  is  to  keep  the  track  in  repair  and  free 
from  obstractlpna,  in  this  paiticalar  repreaents  the  company,  and  is  not  a 
feUow-aervant  with  the  snitchman.  Lewis  a.  B.  B.  Co.,  69  Mo.  495,  fol- 
lowed. 

A  petition  which  alleaea  that  defendant,  a  ndlroad  company,  n^ligenily 
and  careleialy  permitted  a  loose  iron  rail  to  remain  upon  the  pi&  along- 
side the  track  used  by  switchmen  in  the  neoessaiy  discharge  of  their  datiea| 
is  not  defective  by  reason  of  the  omiasion  to  allege  Uiat  defendant  had 
knowledge,  or  by  ordinary  attention  to  its  duties  would  have  known,  that 
the  rail  lay  upon  the  path.  The  omitted  statement  is  snbstantially  contained 
in  the  allegation  made. 

An  instruction  declaring  the  dnties  of  a  section  foreman  to  be  what  he 
has  teatified  they  are,  is  not  objectionable  in  the  absence  of  any  other  evi- 
dence on  the  subject. 

Appeal  from  Osage  Circuit  Court.    Hon.  A.  J.  Seaj,  Judge. 

Thomas  J.  Portis  and  £.  A.  Andrews,  for  appellant. 

Plaintiff  relied  for  recovery  on  the  case  of  Lewis  v,  B.  B.  Co., 
59  Mo.  495.  The  decision  in  that  case,  when  made,  was  in  con* 
flict  with  the  decisions  of  this  and  other  states,  and  ought  now  to 
be  overruled  or  so  modified  as  to  harmonize  with  the  legal  prindh 
ples  governing  the  universal  law  of  master  and  servant  The 
plaintiff  and  the  track-men  are  fellow-servants,  and^  hj  this  con- 
tract tiie  former  assumed  all  the  ordinary  risks  incident  to  their 
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oo^mployment  by  a  common  master.  Cooley  on  Torts,  p.  545 ; 
Strange  v.  McCormick,  1  Phil.  156 ;  Pyne  v,  B.  R.  Co.,  64  la. 
223 :  S.  C,  37  Ara.  Eep.  198 ;  Mich.  Cen.  R.  R.  Co.  v.  Austin, 
40  Mich.  247 ;  Waller  v.  S.  E.  Ry.  Co.,  2  Hnrl.  and  Colt.  102 ; 
Lehigh  Valley  Co.  v.  Jones,  86  Pa.  St.  432 ;  McAndrews  v.  Bums, 
39  N.  J.  L.  117 ;  Quincy  Min.  Co.  v.  Kilts,  42  Mich.  34 ;  Holden 
t>.  R.  R.  Co.,  129  Mass.  268 ;  S.  C,  37  Am.  Rep.  343 ;  Wilson  v 
Merry,  L.  R.,  1  H.  L.  Sa  and  Div,  App.  826 ;  Walker  v.  R.  R- 
Co.,  128  Mass.  8.  If  the  section  foreman  was  not  a  fellow-servant. 
still  the  court  erred  in  not  distinguishing  between  his  acts  as  a  co, 
laborer  and  his  acts  as  and  for  his  master.  Albro  v.  Canal  Co.,  6 
Cnsh.  (Mass.)  75 ;  Ford  v.  R.  R.  Co.,  110  Mass.  240 ;  Warner  v. 
R  R  Co.,  39  N.  Y.  468 ;  Brickner  v.  R.  R.  Co.,  49  N.  Y.  672 ; 
Wood's  Law  of  Master  and  Servant,  888.  The  petition  was  fa- 
tally defective  in  not  alleging  anv  knowledge  of  the  defect  com- 
plamed  of  on  the  part  of  the  de&ndant,  or  that  by  the  exercise  of 
reasonable  care  he  might  have  known  of  it.  If  such  an  allega- 
tion were  not  a  substantial  element  of  redbvery,  then  the  court 
submitted  to  the  jniy  an  issue  not  made  by  the  pleadings.  72  Mo. 
414.  The  law  does  not  define  the  duties  of  a  section  foreman, 
and,  therefore,  instruction  three  should  not  have  been  given.  67 
Mo.  122 ;  86  Pa.  St.  432. 

Belch  &  Silver  and  R.  S.  Ryors,  for  respondent,  cited  59  Mo. 
495 ;  71  Mo.  71.  77,  78 ;  65  Mo.  225 ;  McGowan  v.  R.  R.  Co.,  61 
Mo.  532 ;  1  Dillon,  312 ;  51  Mo.  454;  Bnesching  v.  Gaslight  Co., 
73  Mo.  230,  231. 

Henby^  J. — ^This  action  was  instituted  by  plaintiff  for  damageit 

for  an  injury  received  by  him  while  in  the  services  of  defendant 

as  a  switchman,  in  consequence,  he  alleges,  of  the  negligence  and 

carelessness  of  defendant  in  permitting  a  loose  iron  rail  to  lie  upon 

the  path  plaintiff  had  to  pursue  in  the  discharge  of  his  duty  as 

switchman,  and  by  reason  of  which,  while  so  employed,  he  was 

thrown  down  an  embankment  and  injured.    The  accident  occuiTed 

iit  Chamois  at  eight.    At  that  station  there  are  six  or  seven  tracks, 

and  in  switching  cars  from  one  track  to  another  the  switchman  has 

to  get  off   and  adjust  the  switch.    On  this  occasion,  when  he 

stepped  from  the  caboose  to  signal  the  engineer,  his  foot  was 

cau^t  under  the  iron  rail  lying  loose  in  his  path  near  the  track, 

and  he  was  thrown  down  the  embankment  and  seriously  injured. 

It  was  the  duty  of  the  section  foreman,  as  testified  by  the  foreman, 

to  keep  the  tracks  in  repair  and  to  remove  rails  and  other  obstrac- 

tione  which  might  be  on  or  so  near  the  track  as  to  be  dangerous. 

On  the  day  of  the  ni^ht  in  question,  the  section  foreman  had 

taken  up  some  rails  in  Qie  yard,  and  the  reasonable  deduction  from 

the  evfoence  is,  that  the  rail  which  caused  the  injury  was  one  of 

thoee 
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After  the  plaintiff  doeed  his  evidence,  which  Bubstantially 
tabli&hed  the  foregoing  facts,  the  defendant  asked  the  conrt  ta 
declare  that,  on  the  pleadings  and  evidence,  the  y)lainti£E  conld  not 
recover,  which  the  court  refased ;  and  for  plaintiff  instmcted  the 
jury  as  follows: 

1.  If  the  joiy  are  satisfied  from  the  evidence  in  this  case  that 
the  plaintiff  was,  at  tiie  time  hereinafter  mentioned,  switchman  on 
the  railroad  of  defendant,  and  in  its  employ  as  snch ;  that  he  was 
in  the  discharge  of  his  duty  as  snch  switchman,  and  was  on  a  ca* 
boose  catting  or  separating  same  from  another  caboose ;  that  it 
became  necessary  for  him  to  get  off  the  caboose ;  that  in  doing  so 
he  exercised  care,  and  withont  negligence  on  his  part  his  foot 
canght  on  a  loose  railroad  rail,  wfaidi  caused  him  to  fall,  and  he 
was  thereby  injured ;  that  said  rail  was  on  the  path  where  the 
plaintiff  in  the  discharge  of  his  duty  would  get  off  the  caboose, 
and  that  increased  the  risk  of  in  jury  to  plaintiff;  and  that  said 
rail  was  put  on  the  track  by  the  section  foreman,  or  those  employed 
under  him,  or  was  allowed  to  remain  there,  and  that  the  defendant 
knew  of  its  existence  or  might,  by  the  exercise  of  reasonable  care 
and  diligence,  have  known  thereof;  and  they  farther  find  that 
4;he  plaintiff  received  injuries  in  consequence  of  such  loose  rail 
lying  and  remaining  on  said  path,  put  there  as  aforesaid,  or  de- 
Jtendant  knew  or  miffht  have  known  of  its  existence  j  and  the 
plaintiff,  at  the  time  he  received  such  injury,  was  exercising  ordi* 
narv  care  and  prudence,  and  did  not  know  that  the  rail  was  on 
said  path,  then  the  defendant  is  liable  for  such  injury. 

8.  In  this  case  the. section  foreman's  duty  was  to  keep  the  track 
in  repair  imd  see  that  the  track  was  not  obstructed,  and  in  this  he 
represented  the  company. 

The  principal  ground  relied  upon  for  a  revered  of  the  judgment 
which  plaintiff  recovered,  is,  that  a  switchman  and  section  foreman 
are  fellow-servants.  Adjudications  of  the  courts  of  other  states  of 
the  Union  sustaining  the  appellant's  position  are  cited  by  counsel, 
and,  whatever  our  opinion  miffht  be,  if  it  were  a  question  of  the 
firet  impression  in  this  court,  me  contrary  was  held  in  Lewis  v.  R. 
B.  Co.,  59  Mo.  495,  and  the  doctrine  of  that  case  has  ever  since 
been  adhered  to  by  this  court,  and  we  are  not  inclined  to  depart 
from  what  must,  therefore,  be  now  accepted,  as  the  rule  settlea  on 
that  subject  in  this  State.  The  declaration  in  tiie  nature  of  a  de- 
murrer to  the  evidence  was,  therefore,  properly  .overruled. 

The  instruction  number  one,  given  by  tiie  court,  is  a  correct  dec* 
laration  of  law ;  and  we  presume  that,  if  appellant's  counsel  had 
conceded  that  plaintiff  ana  the  section  foreman  were  not  fellowHser- 
vants,  and  the  petition  had  allied  that  the  defendant  had  knowl- 
edge, or  by  orainary  attention  to  its  duties  would  have  known, 
that  the  loose  raU  lav  upon  the  road-bed  near  the  track,  they  would 
not  have  complainea  of  the  instruction.    The  proposition  that  the 
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petition  is  def ectiye  becanse  it  is  not  therein  alleged  that  defendant 
mi  knowledge  that  the  iron  rail  was  lying  on  or  so  near  tlie  track 
as  to  be  dangerous,  is  untenable.  It  is  alleged  that  defendant  neg- 
ligently and  carelessly  permitted  it  to  remain  there,  and  this  was 
not  true,  if  defendant  did  not  know,  or  by  the  due  and  proper  dis- 
ehaige  of  its  dnty  to  keep  the  track  clear  of  obstructions,  would  not 
have  ascertained  that  the  rail  was  there.  In  the  cases  of  Serrot  v, 
Omaha,  1  Dill.  Cir.  Ct  Kep.  312,  and  Bowie  v.  Kansas  City,  51 
Ho.  456,  it  was  decided  that  petitions,  substantially  the  same  as 
this  with  reopect  to  the  omission  of  the  allemtion  of  knowledge  on 
the  part  of  defendant,  were  good.  Nor  is  there  anything  in  rrice 
9.  »y-  Co.,  n  Mo.  414;  S.  C.  3  Am.  A  Eng.  E.  R  Caa.  865,  in 
confuct  with  those  cases.  In  that  case  an  instmetion  was  objection- 
able which  permitted  a  recovery  on  a  cause  of  action  not  stated  in 
the  petition.  No  objections  were  made  to  the  petition.  The  allega- 
tioQ  which  it  is  eontended  should  have  been  made  in  the  petition 
in  the  case  at  bar,  is  substantially  embraeed  in  the  arerment  thai 
defendant  eareleasly  and  negligently  permitted  the  loose  rail  to  He 
on  or  near  the  trsLCK ;  and  proof  that  the  defendant  did  not  know, 
nd,  in  the  proper  dischai^  of  its  duty,  would  not  liave  learned 
that  the  Fail  wae  in  that  condition,  would  have  replied  tlie  imputa*, 
tion  of  negligence  and  carelessness.  The  instruction  did  not,  tnere- 
fore,  authorize  a  recovery  on  a  cause  of  action  not  stated  in  the 
petition. 

Instruction  number  three  is  objected  to  because  it  declares  what 
the  duties  of  the  section  foreman  were,  with  respect  to  keeping  the 
track  clear  of  obstructions.  If  there  had  been  any  conflict  oi  evi- 
dence, or  no  evidence,  on  that  subject,  it  would  have  been  mani- 
festly improper;  but  the  only  testimony  on  that  subiect  was  that  of 
the  section  foreman  himself,  who  testified :  ^^  That  it  was  his  duty 
to  keep  the  track  in  repair  and  see  that  it  was  not  obstructed,"  and 
the  court  was  warranted  under  the  circumstances  in  so  'declaring. 
The  carelessness  of  the  section  foreman,  and  his  knowledge  of  the 
ohstmction  in  plainti£Ps  path,  are  iniputable  to  defendant.  Long 
tL  Pacific  R.  K  Co.,  65  Mo.  225 ;  Porter  v.  H.  and  St.  Jo.  R.  R. 
Co.,  71  Mo.  77 ;  8.  C,  2  Am.  &  Eng.  R.  R.  Cas.  44 ;  Harper  v. 
Ind.  and  St  L.  R.  R.  Co.,  47  Mo.  567 ;  Lewis  v.  St,  L.  and  I.  M. 
R  R  Ca,  59  Mo.  506.  All  concurring,  the  judgment  is  af- 
frmed. 

See  note  to  Balloa  «.  N.  W.  I^.  Co.,  5  Am.  and  Bog.  B.  B.  Caa.  504;  note 
taaiatar  •.  Jewett^  id.  525. 
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Laxb  Shobx  and  M.  S.  By.  Oa 

(Adpmee  Otue^  Miehiifan.     OtMer  81,  1888.) 

The  fact  that  the  plaintiff  in  an  action  for  a  railway  injury  was  hurt  with- 
out his  own  fault  or  negligence  does  not  of  iteelf  entitle  him  to  recover,  aa 
it  must  further  appear  that  the  defendant  is  legally  chargeable  with  the  in- 
jury. 

A  railway  company  whose  track  is  broken  without  any  fault  of  its  own  Is 
under  no  obligation  to  its  employees  to  repair  it  within  any  specified  time,  if 
it  duly  warns  them  so  that  they  shall  not  be  injured  in  consequence  thereof. 

A  railway  company  is  not  liable  to  an  employee  for  an  injury  caused  by  the 
n^ligence  of  a  fellow-employee;  as  where  the  fireman  on  a  freight  train  was 
hurt  in  consequence  of  the  train  being  ditched  through  the  engineer's  neglect 
to  obey  signals  which  he  saw  and  was  bound,  by  the  company's  rules,  to  ob- 
aenre. 

A  railway  company  owes  a  duty  to  the  public  to  keep  its  track  in  safe  and 
suitable  condition  and  run  its  trains  with  regularity  and  dispatch  for  the 
carriage  and  transportation  of  passengers  and  might.  But  an  employee  can- 
not have  a  right  of  action  against  the  company  on  this  obligation. 

Ebbob  to  Lenawee. 

B.  F.  Graves  and  C.  A.  Stacej,  for  Appellee. 

Millard,  Weaver  &  Weaver,  Oscar  G.  Getzen-Dauner,  and  Aablej 

Pond,  for  Appellant 
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Mining  Co.  t;.  Eitts,  42  Mich.  34-40 ;  Smith  v.  Potter,  2  Am.  & 
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6  Am.  aiid  Eng.  B  K  Cas.  578;  FKnt  and  P.  M.  By. Co.  v.  Stark, 
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M.  C.  B.  B.  Co.  V.  Gilbert,  2  Am.  and  Eng.  B.  B.  Cas.  230 ;  Smith 
V.  Potter,  2  Am.  and  Eng.  R  B.  Cas.  141 ;  M.  C.  R  B.  Co.  v. 
Dolan,  82  Mich.  610 ;  G.  R  and  I.  R  B.  Co.  v.  Jndson,  84  Mich. 
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V.  Jewett,  84  N.  T.  61 ;  S.  C.  5  Am.  and  Eng.  R  B.  Cas.  524; 
Zimmerman  v,  Hannibal,  etc.,  B.  B.  Co.,  71  MS.  50 ;  S.  C.  2  Am. 
and  Eng.  B.  B.  Cas.  200 ;  Davis  v.  D.  and  M.  By.  Co.,  20  Mich. 
105-128 ;  Mnrphy  v.  St.  L.  and  I.  M.  B.  R  Co.,  71  Mo.  202 ;  S.  C. 
2  Am.  and  Eng.  R  B.  Cas.  83 ;  Gilbert  v.  M.  C.  B.  B.  Co.,  46 
Mich.  176 ;  M:  C.  B.  B.  Co.  v.  Dolan,  32  Mich.  510 ;  Smith  v. 
Potter,  46  Mich.  258 ;  Ft.  W.  J.  and  S.  R  B.  Co.  v.  Gildersleeve, 
33  Mich.  138 ;  Bottsf  ord  v.  M.  C.  B.  B.  Co.,  33  Mich.  256 ;  M.  C. 
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R  R.  Co.  17.  Smithson,  45  Mich.  212 ;  1  Am.  and  Eng.  R.  R  Cas. 
101 ;  Day  v.  H.  8.  and  Deb.  Bj.  Co.,  42  Mich.  523 ;  Quincy  Min- 
ing Co,  V.  Kitts,  42  Mich.  34:  Howland  v.  M.  L.  S.  &  W.  Ry.  Co., 
54  Wis.  227-230 ;  Porter  v.  K.  and  St.  J.  R.  R.  Co.,  71  Mx).  66  ; 
S.  0.  2  Am.  and  Eng.  R  R  Cas.  45^1 ;  G.  R  and  I.  R  R  Co.  v. 
Hantley,  38  Mich.  687 ;  M.  C.  R  R  Co.  v.  Coleman,  28  Mich.  440 ; 
H.  C.  R  R  Co.  V.  Smichaon,  45  Mich.  212 ;  M.  C.  R  R  Co.  v. 
Dolan,  32  Mich.  611 ;  Hard,  Adsm.,  v.  V.  and  C.  R  R  Co.,  32  Vt 
473 ;  M.  C.  R  R  Co.  v.  Coleman,  28  Mich.  440  ;  G.  R  and  I.  R  R 
Co.  V.  Jndaon,  34  Mich.  506 ;  Steffin  v.  C.  and  N.  W.  Ry.  Co.,  46 
Wia.  259;  Goldstein  v.  C.  M.  and  St.  P.  Ry.  Co.,  46  Wis.  404; 
Mnrphy  v.  St  L.  and  I.  M.  R  R.  Co.,  71  Mo.  202 ;  S.  C.  2  Am. 
aiid  Eng.  R  R  Cas.  83 ;  Henry  v.  Staten  I.  Ry.  Co.,  81  N.  Y.  373; 
S.  C.  2  Am.  and  Eng.  R  R  Cas.  63. 

Mabbton,  J. — That  the  plainti£E  in  this  case  was  severely  injnred 
witliont  faalt  or  negligence  on  his  part  is  not  qnestionra.  This 
alone  will  not  entitle  him  to  recover  damages  from  the  defendant 
for  the  injories  so  received  while  in  its  employ,  unless  it  further 
appears  that  the  defenduit  is  legally  chargeable  therefor.  The 
cuarge  made  in  the  declaration  is,  that  it  was  the  duty  of  the  com- 
panv  to  provide  a  good  and  suitable  railroad  track  for  all  its  trains 
at  all  times  to  run  over,  and  that  it  had  allowed  its  track  to  become 
unfi^  dangerous  and  out  of  repair,  and  some  of  the  rails  to  be  taken 
ap  and  left  out,  thereby  causing  the  accident.  The  undisputed 
evidence  showed  that  on  the  afternoon  of  December  28,  1880,  a 
section  foreman  of  the  defendant  company  discovered  a  broken 
rail ;  that  he  had  two  laborers  with  him  at  the  time ;  that  he  im- 
mediately sent  his  men  out  on  the  line  of  the  road  to  put  out  sig- 
nals to  warn  approadiing  trains,  he  going  in  the  opposite  direction 
to  intercept  and  warn  a  passenger  train  then  expected;  that  this 
train  was  stopped  and  then  safely  run  over  the  dangerous  place. 
The  foreman  then  sent  one  of  his  men  to  the  westward,  the  direc- 
tion from  which  the  train  had  come,  to  place  the  necessary  signals 
on  the  track  to  notify  approaching  trains  of  the  danger.  After 
this  was  done,  work  was  commenced  at  once  by  these  three  men  to 
replace  the  broken  rail,  and  while  they  were  still  at  work  and  l>e- 
fore  oom]^leting  the  same,  a  freight  train,  upon  which  the  plaintiff 
was  worlnng  as  a  fireman,  coming  from  the  west,  ran  into  this  open 
place,  was  ditched  and  the  plaintiff  injured. 

It  was  not  claimed  upon  the  argument,  nor  could  it  have  been 
apon  this  record,  that  the  road  and  track  of  the  defendant  had  not 
been  kept  and  maintained  in  good  order  and  repair,  or  that  there 
had  been  any  negligence  in  not  sooner  discovering  this  broken  rail, 
or  that  there  was  any  unnecessary  delay  thereafter  in  attempting  to 
make  the  necessary  repairs.  Jsor  was  it  claimed  that  there  was 
any  patent  or  latent  defect  in  the  broken  rail.    The  break  was  at- 
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tribnted  to  the  excemiveij  cold  weather  and  eoold  not  hare  been 
anticipated  or  preTented.  The  negligenoe  relied  upon  and  attempt- 
ed to  oe  proven  waa^  that  a  sofficient  numb^  of  meii  whs  not  em- 
ployed upon  thia  section  to  give  proper  notice  to  approaching  trains 
in  case  of  an  accident  and  to  make  the  repairs  witmn  such  reason- 
able time  as  at  that  season  of  the  year  would  be  reanired  by  ordi- 
Barjr  pradence  under  »U  the  existiiig  eiraxmstiuioeB  and  in  Tiew  of 
the  |Hx>babIe  dancers  of  injury.  It  was  claimed  that  at  least  four 
men  should  have  oeen  employed,  while  there  were  in  fact  but  three. 
The  negligence  charged,  in  view  of  the  evidence  introduced,  was 
not  that  the  company  had  carelessly  permitted  its  track  to  become 
unsafe  and  dangerous,  but  that  upon  a  good  and  safe  track,  kept  in 
proper  repair,  a  good  and  suitable  rail  was  broken,  through  no  fault 
of  tne  company,  and  although  the  injury  was  promptly  macovered, 
and  steps  at  once  taken  to  warn  approacning  trains  and  replace  the 
broken  rail,  yet  that  a  force  of  three  men  was  not  sufficient  to  per- 
form such  duties  within  such  reasonable  time  as  the  law  in  such  x 
case  would  require. 

In  behalf  of  the  company  it  was  arraed  that  the  company  owed 
no  duty  to  its  employees  to  repair  this  track  within  anv  specified 
time  or  at  all.  Tnat  as  to  its  employees  it  might  leave  the  track  in 
an  impassable  condition,  while  its  duly  to  the  public  woold  be  very 
different,  and  that  the  duty  it  owed  its  employees  in  such  a  case 
was  to  give  them  sufficient  notice  of  the  danger  so  that  they  nii^ht 
not  receive  any  injury  in  oonsequence  thereof.  This  position 
would  seem  to  be  xmanswerable.  The  company  owes  a  dutjr  to  the 
public  to  keep  its  track  in  a  safe  and  suitable  condition,  and  also  to 
run  its  trains  with  regularity  and  dispatoh  over  the  same,  for  the 
carriage  and  transportation  of  paesengero  and  freight  In  so  far  as 
its  employees  are  concerned,  if  the  track  is  injured  and  thereby  be- 
comes unsafe,  the  compamy  is  under  no  obligation  to  repair  the 
same.  It  must,  however,  give  them  due  and  timely  notice  of  the 
injury  so  that  danger  may  be  averted,  and  having  given  such 
notice  may  take  whatever  time  it  may  deem  proper  to  repair  the 
same.  If  the  injury  is  such  an  one  as  to  prevent  the  running  of 
trains  over  that  part  of  the  track,  when  proper  notice  th^^eof  is 
given,  the  company  may  take  such  time  to  repair  the  same  as  it 
pleases,  even  an  unreasonable  time,  and  its  employees  cannot  call  it 
to  account  therefor. 

If  the  co^npany  owes  a  duty  to  its  employees  to  keep  the  traek  in 
a  good,  safe  and  suitable  condition,  upon  which  they  eoold  run, 
propel  and  manage  its  locomotives  and  trains  of  cars,  as  (^ao^ied — 
and  if  the  company  must  at  all  times  have  a  sufficient  force  (tf^  men 
on  hand  to  repair  m  case  of  casualties  of  this  kind,  within  even  a 
reasonable  time,  the  question  at  once  arises,  by  what  standard  shall 
these  things  be  determined !  If  a  rail  is  broken,  must  tke  force 
be  sufficient  to  repair  the  track  before  the  arrival  thereat  of  the 
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next  train !  If  so  then  a  mach  larger  force  must  be  employed 
where  a  train  is  approaching  than  in  a  case  where  Beveral  hours 
would  intervene,  although  in  either  event  the  extent  of  the  injury 
to  the  track  were  the  same.  The  adoption  of  such  a  rule  would 
pennit  no  allowance  to  be  made  between  slight  and  extensive  in- 
juries to  the  track.  The  injury  might  be  such  that  a  few  men 
could  make  the  necessary  repairs  in  a  very  short  time,  or  be  of  so 
serious  a  nature  that  a  large  force  would  necessarily  be  employed 
for  days.  Then  how  could  the  company  know  what  force  would 
be  required  ;  should  it  anticipate  slignt,  ordinary  or  severe  damage 
to  its  track,  and  how  and  by  whom  should  mjuries  thereto  be 
classified  ?  Then  again  the  same  rule  could  not  oe  applied  to  all 
roads  alike.  Where  the  business  of  the  road  is  large  and  many 
trains  are  daily  running  over  the  same,  a  much  more  strict  rule  and 
a  lai^r  force  would  necessarily  be  required  than  in  a  case  where 
but  few  trains  were  running.  It  may  be  said  that  the  duty  must 
always  be  to  employ  a  sufiicient  force  to  make  the  repairs  within  a 
reasonable  time,  in  view  of  the  nature  of  the  injury  and  the  busi- 
ness of  the  road,  and  that  such  questions  must  be  submitted  to  a 
jury  under  proper  instructions.  This  is  the  best  answer  the  nature 
of  the  qu^tions  will  admit  of,  although  a  dangerous  one  when  we 
consider  the  claim  made  in  this  case  that  four  men  instead  of  three 
should  have  been  employed.  But  the  duty  to  promptly  repair  its 
track  or  to  repair  witnin  a  reasonable  time,  groXvs  out  of  the  duty 
to  carry  freight  and  passengers  with  promptness  and  dispatch. 
This  is  the  contract  obli^tion  which  the  company  enters  into  with 
its  patrons,  but  which  it  has  not  entered  into-with  its  employees. 
As  to  them  it  may  delay  its  trains,  or  it  may  stop  them,  temporarily 
or  permanently,  and  the  employee  cannot  comjnain  or  seek  redress 
in  damages  in  consequence  thereof.  Their  claim  if  any  would 
grow  out  of  their  contract  relation  with  the  company  for  employ- 
ment, and  would  not  be  based  upon  a  stoppage  in  tne  running  of 
trains  caused  by  delay  in  repairing  the  track,  but  for  their  wages  to 
which  they  would  be  entitled,  if  employed  for  a  definite  period, 
whether  trains  were  run  with  regularity  or  were  not  run  at  all. 
There  could  therefore  be  no  such  thing  as  a  duty  to  the  employees 
to  repair  within  a  reasonable  time  or  to  repair  at  aU.  The  duty  to 
them  is  to  furnish  a  reasonably  good  and  safe  track,  and  if  an  in- 
jury occurred  thereto  to  discover  the  same  with  reasonable  dili- 
gence and  promptly  give  duo  and  timely  notice  thereof  to  its  em- 
ployees so  that  tney  mi^ht  be  protected  from  danger. 
'  In  what  has  been  said  we  have  had  in  mind  an  accidental  dama^ 
to  a  track  kept  and  maintained  in  a  uniformly  good  state  of  repair, 
and  not  to  one  permitted  to  fall  into  an  unsafe  and  dangerous  con- 
dition. Whether  a  different  rule  would  be  applicable  to  such  a 
state  of  affairs  we  are  not  called  upon  in  the  present  case  to  deter- 
mine. The  declaration  in  this  case  does  set  forth  that  the  train  in 
8  A.  <fc  E.  R.  Cas.-^ 
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qnestion  was  suffered  "to  nm  into  the  gap  without  giving  the  con* 
anctor  or  other  officers  in  char^  of  said  train  any  warning  or  si^- 
nals  of  danger  whatever."  WTiether  this  is  sufficiently  alleged  in 
the  declaration  to  enable  the  plaintiff  to  recover  if  proved  may  at 
least  admit  of  serious  doubt.  iBut  the  evidence  shows  that  signals 
were  put  out  and  observed  by  the  en^neer  of  the  train,  and  that 
if  he  nad  obeyed  the  same,  as  the  rules  of  the  company  required 
him  to  do,  no  injury  to  the  plaintiff  would  have  resultea.  It  was 
the  negligence  of  the  engineer  of  the  plaintiff's  train  that  caused 
the  injuiy  to  him.  This  is  not  counted  upon  at  all,  and  even  if  it 
'^ere  it  would  be  the  negligence  of  a  fellow-servant  for  which  the 
companv  would  not  be  liable. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  or- 
dered. 

The  other  justices  concurred. 


Houston  and  Texas  Oentbai.  Bz  Co. 

V. 

Job  Allen  Myebs. 

(65  Texoi  BeparU,  110.    AprU  26,  1881.) 

If  one  in  the  employ  of  a  railway  company,  while  in  the  discharge  of  his 
duty,  is  injured  by  the  negligence  or  incompetency  of  his  fellow  serTantSy 
and  it  is  made  to  appear  that  the  company  had  not  used  reasonable  care  in 
selecting  such  fellow  servants,  or  that,  after  being  informed  of  their  incom- 

getency,  It  retained  them  in  its  service,  it  would  be  liable  in  damages  for  the 
ijury  sustained. 

If  one  employed  as  a  servant  on  a  railroad,  after  having  knowledge  of  the 
defective  character  of  machinery  which  in  his  employment  he  uses,  and,  so 
using,  is  injured  thereby,  he  cannot  recover  damages  of  the  company  for  such 
injury. 

See  opinion  for  facts  showing  contributory  negligence  which  precluded  a 
recovery  by  a  brakeman  who  was  injured  while  encaged  in  coupling  cars, 
while  the  fireman  was  acting  as  engineer  in  moving  Uie  train. 

Ekbok  from  Harris.  Tried  below  before  the  Hon.  James  Mas- 
tersoD. 

Joe  Allen  Myers,  by  his  sister  and  next  friend,  Lou  R.  Myers, 
filed  this  suit  against  the  Houston  and  Texas  Central  By.  Co.,  on 
the  1st  day  of  June,  1874,  to  recover  of  that  company  damages 
sustained  by  him,  because  of  personal  injuries  received  on  the  17th 
day  of  September,  1873,  while  in  the  employment  of  said  company 
as  a  brakeman. 

The  petition  charged  that  he  was  hurt  while  endeavoring  to 
couple  a  train,  and  that  he  was  so  hurt  because  the  said  company 
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bad  failed  to  fnmifih  suitable  links  to  make  conplinge,  and  because 
of  the  incompetency  of  the  party  who  had  charge  of  the  engine  at 
^e  time  he  was  injnred.  Tiie  plaintiff  also  alleged  that  the  com-> 
pany  knew  before  and  at  the  time  he  was  injured  of  the  incom- 
petency of  its  servant,  and  with  this  knowledge  retained  him  in 
their  employment. 

Plaintiff  alleged  that  he  was  injured  on  the  17th  day  of  Sep- 
tember, 1873,  at  Manor  station,  on  the  line  of  defendant's  road,  m 
Travis  County,  Texas,  while  he,  in  his  capacity  as  a  brakenfkn^ 
was  endeavoring  to  couple  care ;  that  the  injury  was  caused  by  an 
incompetent  person  having  charge  of  the  engine,  and  who  sud- 
denly, and  without  giving  any  signal,  backed  me  train  upon  him ; 
that  the  incompetency  of  the  person  having  charge  of  the  engine 
was  then  known  to  defendant,  but  not  to  plaintiff ;  and  that  another 
cause  of  his  injury  was  that  he  was  compelled  to  use  a  short,  bent 
and  defective  link  that  was  furnished  to  him  by  defendant  with 
which  to  make  the  coupling,  and  that  he  did  not  at  the  time,  until 
it  was  too  late,  know  that  such  link  was. defective,  but  that  such 
defect  was  known  to  defendant  before  and  at  the  time  plaintiff 
attempted  to  use  it ;  that  defendant  failed  and  refused  to  provide 
suitable  links  with  which  to  make  couplings ;  that  in  consequence 
of  said  injury  he  had  been  put  to  great  expense,  in  the  sum  of 
$700  for  medical  attention  and  medicine ;  and  for  nursing,  in  the 
further  sum  of  $750 ;  that  he  had  been  injured  and  his  hand  de- 
stroyed for  life ;  that  he  had  suffered  muen  physical  pain,  for  all 
of  which  he  claimed  damages  in  the  sum  of  $30,000 ;  that  said 
injury  was  caused  by  no  fault  or  negligence  on  his  part,  but  that 
his  injury  was  wholly  caused  by  the  fault  and  negligence  of  the 
defendant,  and  prayed  for  citation,  and,  upon  hearing,  for  judg- 
ment for  damages  claimed,  together  with  costs  and  for  general 
relief. 

Defences  filed  were:  general  demurrer;  general  denial;  and 
special  answer,  charging  that  if  plaintiff  was  ever  injured,  it  was 
by  his  own  carelessness,  and  not  by  the  fault,  carelessness  or  negli- 
gence of  defendant. 

On  August  11,  1874,  the  court  made  and  caused  to  be  entered 
the  following  order  in  substance : 

"  L.  R.  Myers,  guardian  of  the  minor,  J.  A.  Myers,  has  leave 
to  make  herself  party  plaintiff  and  leave  to  amend.'' 

November  17, 1874,  the  plaintiff  filed  and  amended  petition,  in 
substance,  that  his  injuir  was  caused  by  the  gross  carelessness  and 
culpable  negligence  of  defendant's  servants ;  that  they  were  totally 
incompetent,  and  that  their  incompetency  was  known  to  defendant 
before  and  at  the  time  plaintiff  was  injnred. 

The  case  was  tried  on  the  25th  day  of  November,  1875,  and  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee  and  against 
i^pellant  for  $10,000. 
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Geo.  Goldthwaite  and  Baker  &  Botts,  for  appellant. 

Collard  &  Field  and  Stuart  &  Barziza,  for  appellee,  in  snpport 
of  their  position  that  the  company  was  liable  for  failing  to  fnmifih 
a  proper  link  for  coupling,  and  on  account  of  the  incompetency  of 
the  fireman  who  undertook  to  act  as  engineer,  cited  Houston  & 
Texas  C.  Ey.  Co.  v.  Dunham,  49  Tex.  181 ;  Q.  N.  E.  E.  Co.  v. 
Doyle,  id.  190 ;  fi.,  H.  &  S.  A.  E.  E.  Co.  v.  Dillahunty,  decided 
by  this  court  March  26,  1880,  and  reported  in  Texas  Law  Journal, 
Jtaae  2, 1880 ;  1  Eedfield's  Law  of  Ky.,  4th  ed.,  p.  618 ;  Wharton 
on  Neg.,  pp.  206-224 ;  Oilman  v.  Easton  E.  Co.,  10  Allen  (Mass.), 
236 ;  Gilman  v.  E.  E.  Co.,  13  Allen  (Mass.),  441 ;  Faulkner  v.  Ene 
E.  E.  Co.,  49  Barb.  (N.  Y.)  327 ;  Chicago  &  G.  E.  E.  Co.  ^^ 
Homly,  28  Ind.  30,  31 ;  Ford  v.  Fitchburg  E.  E.,  10  Mass.  260 ; 
Snow  V.  Housatonic,  8  Allen  (Mass.),  441 ;  Hand  v*  Ver.  &  Can. 
E.  E.,  32  Vt.  473 ;  Smith  v.  N.  Y.  &  H.  E.  E.  Co.,  6  Duer,  225  ; 
Chicago  E.  E.  Co.  v.  Lovett,  45  111.  197 ;  Flike  v.  The  B.  &  E.  E. 
Co.,  53  N.  Y.  549 ;  Harper  v.  St  Louis  E.  E.,  47  Mo.  567 ; 
Saunry  v.  N.  Y.  Cent.,  49  K  Y.  521 ;  Greenleaf  v.  111.  C.  E.  E. 
Co.,  29  Iowa,  36-49 ;  Gibson  v.  Pacific  R.  E.,  46  Mo.  263. 

They  also  contended  that  knowledge  on  the  pait  of  plaintiff  that 
one  of  the  links  was  defective,  and  that  the  train  was  not  properly 
supplied  with  links,  does  not  impair  his  right  to  recover,  citing  H. 
&  G.  N.  E.  R  Co.  V.  Eandall,  50  Tex.  260  ;  Brandon  v.  Man.  Co., 
51  Tex.  121 ;  Greenleaf  v.  D.  &  Sioux  City  E.  E.  Co.,  33  Iowa, 
35  ;  Krory  v.  Chicago  E.,  32  Iowa,  357 ;  Snow  v.  Housatonic  E. 
E.,  8  Allen,  441 ;  Keegan  v.  W.  E.  E.  Co.,  8  N.  Y.  175 ;  Chicago 
&  A.  E.  V.  Shannon,  43  111.  338 ;  Greenleaf  v.  III  C.  E.  E.  Co., 
29  Iowa,  14. 

Watts,  J.  Com.  App. — By  the  pleadings  the  appellee  sought  a 
recovery  upon  the  two  grounds : 

1st.  That  the  injury  was  caused  bv  the  gross  neglect  and  incom- 
petency of  his  fellow  servants,  ana  that  the  company  knew  of 
their  said  incompetency  before  the  injury,  and  did  not  discharge 
them,  etc 

2d.  That  the  injury  was  the  direct  cause  of  a  defective  coupling 
link  that  the  company  had  furnished  for  use  on  its  train,  and  that 
the  company  knew  of  the  defect  at  and  before  the  injury,  but  the 
defect  was  not  known  to  him  at  the  time. 

As  to  the  first  branch  of  the  case  thus  made,  the  principles  of 
law  necessary  to  be  applied  in  the  disposition  thereof  are  well  set- 
tled. In  operating  trains  upon  a  railroad,  the  company  is  bound 
to  use  reasonable  care  in  selecting  the  servants  to  perform  the 
various  and  often  hazardous  duties  necessary  to  that  end ;  and  that 
each  servant  thus  engaged  has  the  unquestioned  right  to  rely  upon, 
and  expect,  that  the  company  will  use  such  care  in  selecting  his 
fellow  servants.     If  the  servant  is  injured,  while  in  the  discharge 
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of  his  duly,  by  the  negligence  or  incompetency  of  his  fellow  ser- 
yants,  and  it  is  made  to  appear  that  the  company  had  not  used 
leaBonable  care  in  selecting  such  fellow  servants,  or,  after  being 
informed  of  their  incompetency,  retained  them  in  its  service,  the 
company  woald  be  liable  to  its  servant  for  the  injury  resulting 
from  the  neglect  or  incompetency  of  such  fellow  servants. 

The  appellee  in  his  petition  claimed  that  the  injury  resulted 
from  the  gross  neglect  and  incompetency  of  his  fellow  servants, 
and  that  the  company  knew  of  their  incompetency  before  the 
injmy. 

He  claims  that  the  injury  occurred  while  he  was  in  the  discharge 
of  his  duty  as  brakeman,  attempting  to  couple  the  cars  constituting 
the  train ;  and  that  it  was  caused  by  the  fact  that  the  engineer  was 
not  on  the  engine,  and  that  the  same  was  being  operated  by  the 
fireman  who  was  incompetent  for  that  business. 

The  testimony  of  appellee  shows  that  the  engineer  operating 
the  train  was  a  good  engineer,  and  competent  for  that  business, 
and  in  this  he  is  sustained  by  other  evidence  in  the  record ;  that 
the  fireman  was  on  the  engine  operating  the  same ;  that  the  engi- 
neer was  not  on  the  engine ;  that  lie,  appellee,  was  trying  to  couple 
the  cars  with  a  defective  link,  when  the  fireman,  without  giving 
any  signal,  backed  the  engine  rapidly  upon  him,  and  caught  and 
mashed  his  hand  between  the  cars,  l^e  other  evidence  in  the 
record,  and  about  which  there  is  no  conflict,  shows  that  the  en^- 
neer  was  standing  on  the  ground  near  the  engine,  directing  the 
fireman  in  its  movement,  and  that  the  fireman  was  in  this  way 
operating  the  engine  in  making  up  the  train ;  and  that  this  was 
usual  in  switching. 

Conceding  that  it  was  an  act  of  negligence  upon  the  part  of 
the  engineer  to  leave  the  engine  in  the  nands  of  the  fireman,  to 
be  operated  by  him,  and  that  it  was  an  act  of  negligence  for  the 
fireman  to  attempt  to  operate  the  same,  still  the  testimony  shows 
that  the  engineer  selected  by  the  company,  and  placed  in  charge 
of  the  en^ne,  was  a  good  and  competent  man  &r  the  business : 
and  that  uiis  is  the  isolated  act  of  negligence  shown  by  the  record 
upon  his  part.  Neither  is  there  any  complaint  but  that  the  fire- 
man was  a  good  and  competent  man  for  the  business  for  which 
he  had  been  selected,  and  to  which  he  had  been  assigned  by  the 
company. 

If,  as  claimed  by  appellee,  the  injury  was  the  direct  result  of 
Diligence  of  the  engineer  and  fireman,  then  he  not  only  fails  to 
ahow  the  use  of  reasonable  care  upon  the  part  of  the  company  in 
selecting  and  retaining  such  servants,  but  he  afSrmatively  shows 
that  the  engineer  is  a  good  and  competent  man  for  the  business. 
Upon  clear  and  well-established  principles  of  law,  appellee  could 
not  recover  for  the  injury  on  account  of  the  neglect  of  his  fellow- 
servants,  tmder  the  facts  and  circumstances  of  this  case.    See  R. 
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K.  Co.  V.  Miller,  41  Tex.  273;  Price  v.  Navigation  Co.,M  Tex. 
585  ;  Bobinson  v.  By.  Co.,  id.  540 ;  Pierce  on  Railroads,  p.  859, 
note  7. 

The  company  is  required,  by  the  plainest  dictates  of  reason 
and  mles  oi  law,  to  f nrnish  to  its  servants  operatiuff  trains  good, 
sonnd  and  suitable  machinery,  apparatus  and  material  necessary  in 
the  conducting  of  that  business;  and  generally,  the  company  is 
liable  to  its  servants  for  injuries  resulting  from  the  use  ox  defec- 
tive machinery,  apparatus  or  material  in  the  dischai^  of  their 
duty,  provided  the  company  knew,  or  could  have  known  by  rea- 
sonable care,  that  the  same  was  so  defective  or  unfit  for  the  pur- 
poses for  which  it  was  furnished.  Tjiis  rule  is  subject  to  a  quali- 
fication founded  in  reason,  and  amply  sustained  by  authority,  and 
that  is,  if  the  servant,  after  having  knowledge  of  the  defective 
machinery,  apparatus  or  material,  remains  in  the  service  and  at- 
tempts to  use  the  same,  and  is  thereby  injured,  he  cannot  recover 
of  tlie  company  for  such  injury.  Pierce  on  Baili*oads,  p.  879, 
note  4. 

The  appellee  in  his  petition  claims  that  the  injury  in  this  case 
resulted  directly  from  nis  attempting  to  use,  in  the  discharge  of 
his  dutv,  an  imperfect  and  unfit  coupling  link  that  had  been  fur- 
nished by  the  company  for  that  purpose ;  that  he  did  not  know  of 
such  defect  until  he  was  injured,  but  that  the  company  did  know 
of  it,  at  and  before  the  time  of  the  injury. 

This  is  the  case  made  by  the  petitioner ;  but  the  testimony  ad- 
duced to  sustain  the  same  makes  a  case  quite  different  in  many  of 
its  features.  The  evidence  establishes,  beyond  any  doubt,  that  the 
appellee  was  injured  in  attempting  to  couple  cars ;  that,  in  making 
the  effort  to  couple  the  same,  ne  was  using  the  end  link  of  a  switcn 
chain,  and  not  a  coupling  link ;  that  the  link  he  was  trying  to  use 
was  entirely  unfit  for  that  purpose ;  that  it  was  about  six  inches 
long  and  bent,  whereas  the  coupling  links  were  straight  and  about 
ten  inches  long.  There  is  no  evidence  in  the  record  tending  to 
show  that  the  company  had  furnished  or  intended  that  it  should 
be  used  as  a  coupling  link,  nor  is  there  anything  in  the  record 
showing  but  that  the  same  was  well  adapted  and  entirely  suited 
for  the  purpose  for  which  it  had  been  furnished  by  the  companv, 
to  wit,  the  end  link  in  a  switch  chain.  The  evidence  clearly 
shows  that,  in  the  discharge  of  his  duty  as  brakeman,  he  under- 
took, upon  his  own  responsibility  and  at  his  own  peril,  to  use  the 
end  of  a  switch  chain  instead  oi  a  coupling  link,  an  instrument 
wholly  foreign  in  its  uses  and  purposes  to  that  of  a  link  for  coup- 
ling freight  cars.  Appellee  testifies  that  if  he  had  been  using  a 
coupling  link  he  could  have  made  the  coupling  without  get- 
ting iniured.  In  any  view  of  the  testimony,  it  is  clear  and  be- 
yond dispute  that  appellee's  injuries  resulted  from  his  attempt 
to  substitute  the  end  of  a  switch  chain  for  a  coupling  link,  and 
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me  the  same  in  a  way  and  for  a  purpose  entirely  different  from 
that  for  which  it  was  furnished  or  intended  to  be  used. 

According  to  his  own  testimony,  appellee  showed  a  reckless  dis- 
repuxl  of  his  own  personal  safety  in  attempting  to  couple  cars 
with  the  link  he  describes. 

We  are  of  the  opinion  that  the  judgment  is  not  sustained  by 
the  evidence,  and  that  the  court  erred  in  overrulinff  appellant^s 
motion  for  a  new  trial,  and  that  the  proper  disposition  of  this 
appeal  would  be  to  reverse  the  judgment  and  remand  the  case. 

Beversed  and  remanded. 

Bee  note  to  Slater  «.  Jewett,  6  Am.  and  Eng.  R  B.  Gas.  625. 


Enro 

V. 

Ohio,  etc.,  R.  R  Oa 

(U,  a.  a,  a,  Dut.  o/ Indiana.) 


A  car  inspector  is  not  the  fellow-aervaiit  in  common  employment  of  a 
brakeman  in  any  such  sense  as  to  relieve  the  railroad  company  from  liability 
for  injury  to  the  latter  consequent  upon  the  defective  condition  of  a  car 
vhich  the  former  had  failed  to  note. 

A  brakeman  in  coupling  cars  has  a  right  to  assume  that  they  are  in  good 
and  safe  condition,  and  it  is  not  contributory  negligence  for  him  to  run  in 
between  two  cars  without  stopping  to  examine  and  see  whether  the  draw- 
heads  are  properly  adjusted  or  not. 

John  A.  Henbt,  for  petitioner ;  Harrison,  Hines  &  Miller,  for 
receiver. 

Gbeshah,  J. — The  petitioner,  Henry  F.  Braning,  by  this  pro- 
ceeding seeks  to  recover  damages  for  injuries  sustained  in  coupling 
cars  at  North  Vernon,  Ind,,  while  in  the  service  of  the  receiver. 

The  petitioner  and  others  on  the  5th  day  of  January,  1880,  were 
making  up  a  freight  train  at  this  point  to  go  south  over  the  Louis- 
ville branch  of  the  Ohio,  etc.,  K.  K.  Co.  He  was  assisting  as 
brakeman  in  switching  and  coupling,  and  finally  ran  along  with  the 
train  as  it  backed  up  to  a  coal  car,  and  hurriedly  stepped  in  between 
this  car  and  the  rear  car  of  the  train,  when  they  were  three  or  four 
feet  apart,  to  make  the  coupling.  Instead  of  meeting  or  bumping 
togetlier,  as  they  should  have  done,  the  draw-bars  passed  each  other 
ana  allowed  the  ends  of  the  cars  to  come  together,  or  so  near  to- 
gether as  to  seriously  injure  the  petitioner.  The  strip  whicli  sup- 
ported the  draw-bar  of  tne  coal  car  and  held  it  up  had  become  un- 
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bolted  at  one  end,  the  nnt  being  missing,  and  the  draw-bar  was  thus 
allowed  to  drop  far  enoagh  bSow  its  proper  position  to  miss  the 
draw-bar  of  the  forward  car  and  pass  uoaer  it.  There  was  some 
evidence  tending  to  show  that  the  ^^  dead-wood,"  which  is  a  block 
bolted  on  the  end  of  the  ear,  above  the  draw-bar,  to  assist  in  keep- 
ing the  cars  from  coming  together,  was  imperfect,  it  being  worn 
away  as  much  as  a  few  inches.  If  the  coal  car  had  not  been  oat 
of  repair  the  draw-bars  would  have  met  or  bumped  instead  of  pass- 
ing, and  the  coupling  would  have  been  made  without  injury  to  the 
petitioner. 

This  coal  car,  which  belonged  to  the  company,  and  had  been  in 
use  for  nine  years,  was,  it  appears  from  the  evidence,  brought  from 
Washington,  Ind.,  loaded  with  coal  the  evening  or  the  night  be- 
fore the  accident.  The  car  inspector  at  Washington  testified  that 
he  had  inspected  all  cars  on  leaving  that  place  tne  day  before  the 
accident  and  none  of  them,  so  far  as  he  observed,  were  out  of  re- 
pair. And  three  of  the  four  car  inspectors  at  Seymour  testified 
that  they  had  inspected  all  trains  passing  there  from  the  west  the 
same  day  and  the  night  of  that  day,  two  performing  the  labor  to- 
gether during  the  day,  and  the  third  alone  at  night,  and  the  cars 
all  seemed  to  be  in  proper  condition. 

There  are  no  car  inspectors  at  Korth  Yemon  at  this  time,  but 
one  appears  to  have  been  appointed  for  that  place  some  months 
later.  This  appointment  was  made,  however,  it  is  claimed,  for  the 
receiver,  on  account  of  the  great  increase  of  business  at  this  point 
after  the  accident. 

There  Iq  no  evidence  that  the  coal  car,  or  any  other  cars,  were 
inspected  at  Korth  Yernon.  The  petitioner  testified  that  he  did 
not  notice  the  condition  of  the  coal  car  until  he  ran  in  and  took 
hold  of  the  link  to  make  the  coupling,  and  that  he  did  not  discover 
his  peril  until  it  was  too  late  to  escape.  He  was  caught  between 
the  ends  of  the  cars  when  they  came  together  and  seriously  injured 
in  his  right  side  and  chest.  The  physician  who  was  called  in  after 
the  accident,  and  who  treated  the  petitioner  for  some  time  after- 
wards, testified  that  he  found  atlepression  of  at  least  two  inches  on 
the  ri^ht  side,  the  ribs  from  the  fifth  down,  on  that  side,  bein^ 
forcea  in  that  far ;  that  he  did  not  succeed  by  manipulation  ana 
bandaging  in  entirely  removing  this  depression;  that  the  right 
lung  and  the  membrane  surrounding  it  were  seriously  injured; 
that  some  months  after  the  accident  he  thought,  on  examination, 
that  he  found  an  accumulation  of  pus  in  the  lower  part  of  t}ie  right 
lung,  corresponding  to  the  place  of  injury,  and  tubercular  deposits 
in  the  top  of  this  lung;  that  the  petitioner  was  not  able  to  work, 
and  the  chances  were  that  he  never  would  be.  During  the  year 
prior  to  the  accident  the  petitioner  had  an  attack  of  lung  fever, 
from  which  he  seemed  to  recover,  and  a^n  went  to  work.  He 
was  a  man  of  average  health  and  strength,  and  there  was  no  evi- 
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dence  that  he  inherited  an^  tendency  to  lung  disease.  Nine  or  ten 
weeks  after  receiving  the  injury  he  undertook  to  resume  work  on 
the  road ;  but  owing  to  his  feeble  condition  he  was  compelled  to 
rest  at  frequent  intervals,  sometimes  for  a  week  or  longer.  At  the 
time  his  testimony  was  taken,  which  was  two  years  or  more  after 
the  accident,  he  was  unable  to  work.  It  is  not  denied  that  his  in^ 
juries  were  serions,  very  painful  and,  perhaps,  permanent.  It  is 
urged  for  the  receiver  that  the  testimony  failed  to  show  want  of 
proper  care  on  his  part  or  that  of  his  managing  agents  ;  that  if  any 
carelessness  was  shown  it  was  the  carelessness  of  the  car  inspectors, 
who  should  have  discovered  the  damaged  condition  of  the  car  be- 
fore the  accident  and  ordered  it  into  the  shops  for  repairs ;  that  the 
petitioner  was  compensated  by  his  wages  for  his  services,  and  all 
risks  incident  to  his  employment,  including  the  carelessness  of  the 
ear  inspectors,  who  were  his  fellow-servants ;  and,  finally,  that  the 
petitioner,  by  his  own  negligence,  contributed  to  his  injury  by  run- 
ning in  between  the  cars  to  make  the  coupling  without  using  his 
eyes  and  discovering  in  time  the  dangerous  condition  of  the  coal 
car. 

It  is  100  miles  from  Washington,  where  the  coal  car  was  loaded, 
to  North  Yemon,  and  from  Seymour  to  the  same  place  the  dis- 
tance is  only  fifteen  miles. 

It  is  not  denied  that  the  coal  car  was  out  of  repair  and  unfit  for 
use  at  the  time  of  the  accident,  and  in  view  of  its  then  condition, 
it  is  probable  that  the  defects  already  described  existed  when  the 
car  passed  Seymour,  and  even  when  it  was  loaded  at  Washington. 
These  defects,  when  the  car  was  detached,  were  plainly  visible  on 
examination,  but  when  it  was  coupled  up  in  a  train  and  the  draw- 
bar thus  somewhat  held  in  position  they  were  more  liable  to  escape 
observation.  But  whatever  the  condition  of  this  car  may  have 
been  at  Washington  and  Seymour,  trains  were  made  up  at  North 
Vernon,  where  the  defective  car  was  switched  off  on  a  side  track  to 
go  south  over  the  Louisville  branch,  and  if  proper  care  had  been 
used  at  this  point  its  damaged  condition  would  have  been  dis- 
covered, and  it  would  have  been  condemned  for  repairs  instead  of 
having  been  oi-dered  into  the  train  as  it  was. 

It  is  not  the  law  in  the  Federal  courts,  nor  is  it  believed  to  be 
the  law  in  all  of  the  State  conrts,  that  the  master  is  relieved  from 
responsibility  in  all  cases  in  which  a  servant  is  injured  by  the  neg- 
ligence of  a  fellow-servant.     The  master's  immunity  is  limited  to 
cases  where  the  servants  are  engaged  in  the  same  common  employ- 
ment ;  that  ifi  to  say,  in  the  same  department  of  duty.     Such  im- 
mnnity  does  not  extend  to  cases  where  the  servants  are  engaged  in 
departments  essentially  foreign  to  each  other.     A  servant  cannot 
be  held  to  have  contemplated,  in  the  adjustment  of  his  wages, 
those  dangers  which  arise  from  the  carelessness  of  fellow-servants, 
without  any  reference  whatever  to  the  nature  of  their  employment 
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or  duties.  Hansh  v.  Texas,  etc.,  B.  B.  Co.,  10  Otto ;  Indiana- 
polis, etc.,  R.  K  Co.  V.  Morganstein,  Chicago  "Legal  NewB,*' 
October  7, 1882,  Vol.  15,  No.  4.  But  without  further  discussion 
of  tlie  qnestion  of  tlie  master's  immunity  I  prefer  to  rest  the  decis- 
ion on  other  ground. 

It  is  his  duty  to  furnish  his  employees  with  proper  machinery 
or  instrumentalities  for  their  use  in  the  work  assigned  them,  and 
to  see  to  it  that  the  same  are  kept  in  a  reasonably  safe  condition, 
or  in  reasonable  repair.  He  may  intrust  this  duty  to  others,  but 
he  cannot  by  so  domg  escape  the  responsibility  for  its  negligent 
non-performance.  The  acts  of  his  agents  in  this  regard  are  his 
acts — ^their  negligence  is  his  negligence.  This  rule  applies  to  in- 
dividuals, and  there  is  no  good  reason  for  exempting  railroad  and 
other  corporations  from  its  opei*ation.  It  is  true  that  corporations 
can  act  only  by  their  agents,  but  that  is  no  reason  for  not  holding 
them  to  the  same  personal  responsibility  as  natural  persons.  Con- 
duct which  amounts  to  personal  negligence  as  against  an  individ- 
ual should,  and  does,  amount  to  the  same  thing  apdnst  a  oorporar 
tion  acting  by  its  proper  officers  or  agents.  Kailroad  companies 
are  bonnd  to  use  due  care  in  seeing  that  their  cars  and  other  rolling 
stock  are  maintained  in  a  reasonably  safe  condition ;  and  when  an 
employee — a  brakeman,  for  instance — ^in  the  proper  discharge  of 
liis  duty,  is  injured  from  a  failure  on  the  part  of  the  company  to 
perform  this  personal  duty,  it  is  liable.  Haugh  v.  Texas,  etc.,  K.  B. 
Co.  supra ;  E.  B.  Co.  v.  Frost,  17  Wall.  657 ;  Dillon  v.  Union 
Pacific  B.  B.  Co.,  3  Dillon,  319 ;  Ford  v.  R  B.  Co.,  110  Mass. 
241 ;  Gibson  v.  Pacific  B.  B.  Co.,  46  Mo.  163. 

The  master  is  bound  to  protect  the  servant,  not  against  all  risks, 
but  against  risks  which  could  be  avoided  by  the  exercise  of  reason- 
able care  on  the  part  of  the  master.  The  brakeman's  employment 
exposes  him  to  constant  peril  under  the  most  favorable  conditions. 
He  is  expected  and  required  to  act  with  dispatch  in  coupling  and 
uncoupling  cars,  and  when  he  is  negligently  required  by  the  proper 
officers  or  agents  to  handle  cars  out  of  repair,  unfit  for  use  and 
dangerous,  and  in  doing  so  is  injured,  perhaps  for  life,  without 
fault  on  his  part,  he  should  in  justice  have  a  remedy  against  his 
emT)loyer. 

This  road  and  all  its  possessions  were  in  the  hands  of  a  receiver, 
who  was  operating  it  at  the  time  of  the  accident  He,  of  course, 
sustained  to  the  petitioner  the  relation  of  master,  and  the  neglect 
of  his  proper  agent,  or  agents,  to  condemn  the  coal  car  and  keep  it 
out  of  use  until  repaired,  was  his  neglect — for  which  he  is  liable. 

It  does  not  appear  from  the  evidence  that  the  petitioner  knew 
the  coal  car  was  out  of  repair  when  he  i*an  in,  as  he  was  accustomed 
to  do,  and  as  brakemen  usually  do,  to  make  the  coupling,  or  that, 
without  stopping  and  looking  before  running  in,  he  might  have 
seen  that  it  was  unfit  for  use.  He  testified  that  lie  discovered  for  the 
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first  time,  when  he  was  between  the  cars,  and  when  it  was  too  late 
to  escape,  that  the  draw-bars  woold  not  meet.  Knowing  that  prompt- 
ness in  the  discharge  of  his  duties  not  onl^  recommended  him  to 
his  employer,  bat  uiat  it  was  required  of  him,  the  petitioner  had  a 
rigbt  to  assume  without  inspection,  as  he  no  doubt  did,  that  the 
ears  he  was  required  to  couple  were  in  a  proper  state  of  repair  for 
handling.  It  cannot  be  said  from  the  evidence  that  the  petitioner 
acted  recklessly  or  that  he  failed  to  use  due  care  for  his  own  preser- 
vation, and  thus  contributed  to  the  injury.  He  earned  $45  a  month 
at  his  business  before  the  accident,  he  is  now  thirty-one  years  old, 
and  he  seems  to  have  been  industrious.  His  injuries  were  such 
that  he  is  not  expected  to  recover.  It  is  fair  to  assume  that  he  will 
never  be  able  to  perform  active  labor. 

I  allow  him  dama^  in  the  sum  of  $4000,  including  medicines, 
medical  and  board  bills,  and  expenses  of  nursing. 

See  6  Am.  and  Sng.  R.  B.  Gas.  085. 


Battxbsok 
Chicago  and  6sAin>  Tbunk  Bt.  Oo. 

(Aehanee  Oate,  MUsMgan.    Filed  October  11,  1882.) 

A  party  suing  for  negligent  injury  is  bound  to  set  forth  in  his  declaration 
the  material  facts  reliea  on  as  his  cause  of  action  and  to  prove  the  same  com- 
Innation  of  circumstances. 

Pleadings  are  for  the  purpose  of  informing  the  parties  and  the  court  of  the 
precise  subject  of  the  controversy;  their  wording  must  be  precise. 

Declarations  are  construed  with  reasonable  intendments  and  their  terms 
are  read  and  applied  in  the  natural  and  usual  sense  and  without  supposing 
qualifications  which,  though  possible,  are  not  fairly  indicated. 

A  declaration  for  negligent  injury  to  a  brakeman  while  coupling  cars  set 
forth  that  it  was  occasioned  by  a  deep  hole  between  the  rails.  The  evidence 
VS8  that  it  was  between  the  rails  of  a  side  track.  Hdd^  that  the  declaration 
would  naturally  be  construed  to  refer  to  the  main  track,  and  that  the  vari- 
asce  was  material,  especially  when  taken  in  connection  with  other  variances 
as  to  the  nature  of  the  hole  and  the  extent  of  the  injury. 

A  master's  liability  for  injuries  to  his  servant  from  defective  arrangements 
is  not  that  of  an  insurer  or  guarantor  if  the  defect  was  apparent  to  ordinary 
observation.  It  is  a  question  of  reasonable  care  and  diligence  in  providing 
against  it. 

The  law  does  not  impose  impracticable  rules  of  duty,  but  is  satisfied  with 
irhat  is  fairly  reasonable  under  the  circumstances. 

lo  an  action  against  a  railway  company  for  negligent  in  jury  to  an  employee 
frnm  a  defect  in  a  roadway  which  has  just  come  under  its  control  from  nn- 
otber  company,  there  can  be  no  presumption  that  defendant  had  had  suffi- 
cient time  to  remedy  the  defect. 
Exemplary  damages  cannot  be  allowed  where  there  was  no  wilfulness  or 
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malice.  SM^  that  in  an  action  by  a  railway  employee  against  the  company 
for  negligent  injury,  the  damages  could  not  properly  exceed  the  measnre  of 
strict  compensation,  and  that  an  instmction  to  the  jury  that  they  miffht  con- 
sider the  *'  mortification*'  which  the  injured  person  endured,  was  misleading^. 

Ebbob  to  Ingham. 

Conelj  &  Lucking,  for  plaintiff.  E.  W.  Meddangh,  for  defend- 
ants and  appellants. 

Gbaves,  C.  J. — On  and  for  some  time  prior  to  January  2, 1880, 
Batterson  was  in  the  service  of  the  Northwestern  and  Grand  Trunk 
B.  K.  Co.  as  a  brakeman  between  Battle  Creek  and  Flint.  And 
on  the  momingof  that  day  and  about  dawn  and  while  trying  to 
couple  cars  at  Hamilton  his  hand  was  caught  between  the  draw- 
bars and  badly  injured.  April  6,  1880,  the  Northwestern  and 
Grand  Trunk  K.  R.  Co.  and  their  lines  were  consolidated  into  one 
organization  and  which  is  the  present  defendant,  and  in  January, 
1881,  this  suit  was  brought  against  it  for  the  injury  in  question, 
and  it  then  stipulated  for  the  purpose  of  the  trial  that  it  had  suc- 
ceeded to  the  liabilities  of  the  if  orthwestern  and  Grand  Trunk  CJo. 

1.  A  question  of  variance  is  raised.  The  case  shown  by  the  evi- 
dence- was  very  different,  it  is  said,  from  the  case  stated  in  the 
declaration  and  denied  by  the  plea.  It  was  incumbent  on  the 
plaintiff  to  specify  the  grievance  of  which  he  complained.  He 
was  bound  to  set  out  the  combination  of  material  facts  relied  on  as 
his  cause  of  action  and  follow  up  his  allegations  by  evidence  point- 
ing out  and  proving  the  same  combination  of  circumstances.  Flint 
and  P.  M.  Ry.  Co.  v.  Stark,  38  Mich.  714 ;  Marquette,  H.  and  O. 
R.  R.  Co.  V.  Marcott,  41  Mich.  433 ;  [S.  C,  2  N.  W.  Rep.  795 ;] 
Smith  -y.  Tripp,  R.  I.  Sup.  Ct;,  Dec,  1880.  By  resorting  to  two 
counts  he  described  his  case  in  two  ways,  but  he  claims  now  that 
the  recovery  was  had  on  the  last  count.  And  according  to  his 
view  of  that  count  it  only  differs  from  the  other  in  alleging  that 
the  hole  in  question  had  existed  from  the  first  construction  of  the 
track  and  that  the  road-bed  itself  had  never  been  made  properly. 
Both  counts  are  given  below.* 

*  County  of  Ingham — bs:  John  Batterson,  plaintiff  herein,  by  Cone1v&  Luck- 
ing, his  attorneys,  complains  of  the  Chicago  and  Grand  Trunk  R.  R  Co.,  a  cor- 
poration ominized  and  existing  under  Uie  laws  of  Michigan,  defendant  herein, 
of  a  plea  oi  trespass  on  the  case,  filing  this  declaration,  entering  rule  to  pleads 
etc.,  as  commencement  of  suit.  (1)  For  that  whereas,  the  Northwestern  and 
Qrand  Trunk  R  R.  Co.  was  on  the  second  day  of  January,  1880,  and  prior 
thereto,  a  corporation  existing  and  doing  business  under  the  laws  of  Michigan, 
and  was  the  owner  and  operator  of  a  line  of  railway  between  Flint,  Michigan, 
and  Lansing,  Michigan,  and  the  said  plaintiff  was  an  employee  of  said  last-named 
company,  and  was  a  brakeman  on  one  of  its  freight  trains,  and  was  engaged  as 
such  brakeman  on  one  of  said  trains  on  said  day,  and  said  train  reached  Hamil- 
ton, Michigan,  before  daylight  on  the  morning  of  the  said  day;  and  it  then  be- 
came and  was  necessary  for  the  said  plaintiff  to  make  a  couphng  of  two  freight 
cars  together,  and  to  that  end  to  step  inside  the  rails  and  between  the  two  cars 
as  they  came  together;  and  at  that  point  where  it  became  necessary  for  plaintiff 
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The  rabject  to  be  first  referred  to  is  the  meaning  of  the  declarar 
tioD.    How  was  the  lanjraage  to  be  understood  by  the  defendant 
and  the  court  below  ?    Every  system  of  judicial  altercation  has  for 
its  object  the  accomplishment  of  two  ends.     The  first  to  apprise 
the  parties,  and  the  second  to  apprise  the  court  of  the  precise  sub- 
ject of  the  controversy.    And  these  ends  imply  the  necessity  for 
precision  in  the  use  of  words  in  order  to  avoid  equivocation  and 
eoard  against  the  mischief  and  injustice  of  misleadmg  statements. 
m  construing  the  language  of  a  dfeclaration  the  course  is  to  make 
reasonable  intendments,  and  read  and  apply  the  terms  in  the  nat- 
unl  and  usual  sense  and  without  supposing  this  or  that  qualifica- 
tion which,  though  possiblo,  is  not  fairly  indicated.     1  Chit.  PI. 
(16th  Am.,  7th  £ig.  £d.)  261, 258 ;  Mason  v.  Morewood,  5  Sandf . 
557. 
Now  reading  the  words  of  declaration  in  their  obvious  and  prima 

to  Blep  between  the  rails,  there  existed  a  deep  hole  or  rut,  and  the  same  had 
eziated  foe  a  long  time  previous  thereto,  and  plaintiff  did  not  see  the  same;  and 
as  the  cars  came  together  plaintiff  stepped  into  said  hole,  and»  by  reason  thereof, 
loi&  his  balance  and  was  thrown  suddenly  forward;  and  plaintiff,  to  save  him- 
self, caught  hold  of  the  link,  and  before  he  could  recover  hknself  and  release 
the  same,  Uie  can  came  together  and  his  right  hand  was  crushed  off,  whereby 
plaintiff  baa  suffered  great  pain  and  great  loss  of  money,  and,  as  he  is  a  laboring 
man,  his  ability  to  gain  a  livelihood  has  been  greatly  diminished  thereby;  ana 
it  was  the  duty  of  the  said  last-named  company  to  the  plaintiff  to  have  kept  the 
said  track  or  road-bed  in  sood  repair,  and  not  to  have  allowed  the  said  hole  or 
mt  to  exist  there;  but  said  compsny  negligently  and  carelessly  failed  to  perform 
aid  duty;  and  this  plaintiff  dia  not  then,  or  prior  thereto,  know  of  said  hole  or 
rat,  and  had  no  reason  to  anticipate  the  same,  and  plaintiff  was  free  from  neg- 
ligBnce  in  respect  to  the  cause  of  his  said  injury;  wnereby  an  action  accrued  to 
p&intiff  on  said  day  against  said  last-named  companv,  and  said  right  of  action 
continued  to  exist  down  to  and  including  the  time  of  the  consol\£tion  herein- 
tfter  set  out;  and  afterwards,  to  wit,  on  the  sixth  day  of  April,  1^,  a  consol- 
idation was  formed  between  said  last-named  company,  under  the  statute  in  such 
esse  made  and  provided,  and  one  or  more  oUier  railroad  companies,  forming  a 
oontinnoua  line,  by  which  they  became  merged  in  a  new  corporation,  whose 
oorporate  name  then  was  and  now  is  the  Chicago  and  Qrand  Trunk  R  R.  Co., 
the  defendant  therein;  wherefore,  by  virtue  of  the  statute  in  such  case  made  and 
provided,  said  right  of  action  attached  to  said  defendant,  and  now  exists  asainst 
the  same.    (3)  And  for  that  whereas,  also,  the  Northwestern  and  Grand  Trunk 
&  R  Ca  was,  on  the  second  day  of  January,  1880,  and  prior  thereto,  a  cor-, 
porstion,  and  the  owner  and  operator  of  a  line  of  railroad  as  set  out  in  the  first 
eooot;  and  the  plaintiff  was  its  employee  and  a  brakeman  on  one  of  its  trains 
« therein  set*  out;  and  plaintiff  was  injured  at  Hamilton,  Michi^^,  in  the 
miDner  set  out  in  the  first  count,  and  by  reason  of  the  hole  or  rut  m  the  track 
Blent joned  in  said  firet  count;  and  plaintiff  alleges  that  said  hole  had  existed  in 
ftid  track  for  a  long  time  previous  to  said  time  of  said  injury,  and  since  the 
orwioal  constmction  of  saia  road-bed  and  track,  and  that  said  track  and  road- 
lied  had  never  been  properl^r  made,  and  it  was  the  duty  of  said  last-named  com- 
mny  to  have  cooBtructed  said  track  properly,  and  not  to  have  allowed  said  hole 
to  be  and  remain  there;  but  it  negligently  failed  to  perform  said  duty,  and 
plsiotiif  did  not  know  of  said  hole,  had  no  reason  to  anticipate  the  same,  and 
was  himself  wholly  free  from  negligence  in  respect  to  his  said  injury;  whereby 
in  action  accrued  to  the  said  plaintiff  on  said  day  against  said  last-named  com- 
ity and  now^  exists  again<it  the  said  defendant  by  reason  of  the  facts  set  out  in 
Ss^^st  connt,  to  the  plaintiff's  damage  $10,000,  and  therefore  he  brings  suit,  etc. 
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facie  sense,  the  meaning  is  clear  that  the  hole  into  which  the 
plaintiff  stepped  was  a  small  sink  in  the  otherwise  ordinary  evea 
surface  between  the  rails  of  the  main  or  through  track,  and  that 
plaintiff^s  injury  consisted  of  a  literal  severance  of  his  hand  from 
the  arm.  The  inherent  force  of  the  declaration  to  convey  the  idea 
that  the  hole  speciiied  was  in  the  main  track  was  aided  by  inde- 
pendent considerations.  It  is  matter  of  common  knowledge  that 
there  is  generally  but  one  track,  and  here  there  was  nothing  to  sug- 
gest that  there  existed  a  second  one  at  the  place  of  the  accident. 
It  was  not  to  be  intended  that  there  was  one  without  anything  to 
imply  it.  Hence,  the  statement  was  to  be  understood  as  referring 
to  the  main  or  through  track.  But  in  case  it  had  actually  appeared 
on  the  face  of  the  pleading  that  there  was  a  side  track  at  the  point 
in  question,  it  would  still  have  been  natural  and  proper  to  consider 
the  description  as  referring  to  the  regular  track,  and  not  to  one 
laid  and  used  exclusively  for  exceptional  purposes.  In  shoi*t,  it 
was  not  admissible  in  view  of  the  language  of  the  declaration  to 
refer  the  alleged  negligence  to  a  place  outside  of  the  regular  track. 
Having  ascertained  the  meaning  of  the  descriptive  terms  made 
use  of  by  the  plaintiff  to  specify  the  circumstances  of  the  wron^ 
complained  of,  the  consequence  is  clear  that  the  state  of  facts  sub- 
mitted to  the  jury  was  materially  variant  (1)  The  testimony  fixed 
the  theatre  of  the  imputed  negligence  and  the  place  of  the  in  jury- 
on  an  unballasted  side  track  laid  in  November,  1877,  and  more 
than  a  year  subsequent  to  the  construction  of  the  general  or  ordi- 
nary track,  and  being  from  30  to  40  feet  distant  therefrom.  (2) 
It  identified  what  the  declaration  denominates  as  a  hole  or  rut,  as 
a  natural  sa^  or  depression  20  or  30  feet  wide  and  running  off  to  a 
lot  and  nowise  connected  with  the  main  track,  but  touch^  by  thia 
side  track  which  was  laid  across  the  "  north  corner."  (3^  The 
plaintiff's  hand  was  not  '^  crushed  off."  He  swore  that  his  ^'  fingers 
were  all  smashed  up  so  they  had  to  be  taken  off."  A  sur^on  cut 
off  the  hand  just  below  the  wrist  joint.  Had  the  diversity  been 
confined  to  the  particulars  of  the  wound  or  to  the  character  of  the 
"  hole,"  it  may  be  that  the  objection  would  not  be  sustained.  But 
when  the  various  elements  are  taken  together,  and  especiallv  when 
it  is  considei-ed  how  rights  and  duties  may  turn  on  whether  the 
alleged  conditions  and  injury  are  referred  to  the  main  track  or  to 
this  side  track,  the  conclusion  is  unavoidable.  The  variance  is 
fatal. 

2.  The  plaintiff  makes  out  his  right  to  sue  by  tracing  his  injury 
to  an  allegjed  culpability  of  the  Northwestern  and  Grand  Trunk 
B.  B.  Co.  in  not  filling  the  hole  in  question.  The  claim  is  that  an 
absolute  duty  rested  on  the  company  to  provide  a  track  for  the 
plaintiff  which  was  reasonably  safe,  and  that  in  suffering  the  track 
to  remain  at  all  with  the  hole  in  it  was  tortious  negligence.  This 
is  not  a  case  where  the  employer  keeps  in  use  certain  appliances 
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wliich  he  knows,  or  by  reafionable  diligence  mi^ht  know  to  be  nn- 
nfe,  and  yet  where  tne  defect  is  unknown  to  me  workman  and  is 
not  apparent  to  ordinary  observation,  and  the  principles  applicable 
to  such  a  case  are  not  pertinent.  The  facts  are  conclusive  iiei*e  that 
the  defect  complained  of  was  not  hidden  nor  obscnre  but  was  ob- 
•  vioas  to  ordinary  attention.  In  these  cases  the  master's  liability  is 
not  that  of  insurer  nor  of  guarantor.  The  question  is  one  of  rear 
fionable  care  and  diligence.  The  law  never  imposes  an  impractica- 
ble mle  of  duty.  It  never  requires  impossibilities,  but  is  satisfied 
with  what  is  fairly  reasonable  under  the  particular  circumstances. 

Now  the  record  contains  evidence  that  several  days  would  have 
been  needed  to  fix  the  side  track  as  the  plaintiff  says  it  sliould  have 
been,  and  there  is  evidence  also  that  the  road  came  to  the  North- 
western and  Grand  Trunk  Co.  from  another  company.    But  there 
is  no  proof  of  the  time  when  that  change  took  place,  and  no  evi- 
dence tliat  the  Northwestern  and  Grand  Trunk  Co.  had  held  long 
enough  to  make  the  improvement,  and  no  presumption  of  sufficient 
time  could  be  allowed  in  order  to  convict  the  company  of  negli- 
gence.    There  is  consequently  an  utter  failure  to  show  that  the 
S^orthwestem  and  Grand  Trunk  Co.  was  ^ilty  of  a  want  of  due 
care.    If  in  fact  there  was  any  negligence  it  must  have  proceeded, 
u  the  case  now  appears,  from  a  prior  holder  of  the  road,  and  there 
is  nothing  in  the  pleading  or  elsewhere  in  the  record  to  make  the 
present  (fefendant  or  the  Northwestern  and  Grand  Trunk  Co.  re- 
sponsible for  such  delinquency.     A  particular  explanation  of  the 
various  points  suggested  by  this  head  is  uncalled  for.     A  brief 
reference  to  one  or  two  considerations  is  all  that  has  been  attempted. 
3.  It  is  hardly  practicable  in  cases  of  this  class  to  lay  down  in 
exact  terms  what  shall  be  the  certain  measure  of  the  damages. 
Koch  mnst  be  left  to  the  accuracy  of  judgment  and  sense  of  justice 
of  the  jury.     But  care  ought  to  be  taken  to  avoid  whatever  would 
be  calculated  to  mislead  them,  and  the  judge  is  under  a  duty  to 
gnard  himself  against  the  laying  down  of  undue  restrictions  on  the 
range  of  their  proper  discretion,  and  against  the  suggestion  of  ele-  • 
ments  of  damage  which  are  not  just  and  practicable.    In  the  respect 
last  mentioned  I  think  the  judge  went  astray  in  this  case.    The 
bjury  for  which  damage  was  sought  was  not  actuated  by  wilfulness 
nor  malice,  because  there  was  none.    There  was  no  basis  for  allow- 
ing what  is  often  called  exemplary  damage.     Assuming  that  a  right 
of  action  existed  the  recovery  could  not  properly  exceed  the  meas- 
ure of  the  strict  compensation,  and  no  criteria  too  shadowy  for 
that  could  be  safely  permitted.     The  jury  were  told  here  that  if 
fliey  fonnd  for  the  plaintiff  they  were  at  liberty  to  award  to  him 
finct  sum  as  in  the  exercise  of  their  sound  judgment  and  discretion 
tbey  thought  would  fully  compensate  him  for  the  injury  done  to 
hi  hand,  for  his  suffering,  for  the  anguish  and  mortification  that 
he  iiad  sustained  and  would  be  compelled  to  endure,  because  of  the 
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injury,  and  for  snch  diminution  of  his  ability  to  earn  a  liTelihood 
as  he  had  experienced  in  consequence  of  the  injury. 

The  reference  to  "  mortificatK)n"  past  and  future  was  misleading. 
It  Bug^ted  to  the  jury  as  an  undoubted  element  of  damage  some- 
thing in  the  actual  case  alto^ther  too  speculative  and  too  indefi- 
nite. Th^re  are  many  injuries  which  plainly  cause  mortification, 
and  where  it  may  very  well  be  regarded  as  a  ground  of  damage. 
They  are  usually  cases  which  touch  social  position  or  where  humil- 
iation is  more  or  less*  a  natural  consequence  of  the  injury.  But  to 
assume  that  mortification,  and  to  a  degree  capable  of  being  some 
criterion  of  damage,  has  followed  or  will  follow  such  an  injury  as 
that  done  to  the  plaintiff  is  going  too  far.  The  case  might  have 
been  disposed  of  on  the  ground  oi  variance  and  without  going  be- 
yond it.  But  it  was  thought  best  to  allude  to  some  additional  con- 
siderations. There  are  still  further  points  of  interest,  but  they  wUl 
not  be  noticed.  I  think  the  judgment  shoidd  be  reversed  with 
costs  and  a  new  trial  granted. 

The  other  justices  concurred. 

See  note,  6  Am.  and  Eng.  R.  R  Cas.  504. 
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(Advance  Corny  Iowa.    October  20,  1882.) 

A  brakeman  was  ioiured  while  attempting  to  couple  can.  The  evidence 
showed  that  the  speea  of  the  can  was  increased  by  the  wind. 

It  also  showed  that  the  track  was  in  a  defective  condition,  and  it  being  in 
the  night  time  he  steppe  into  a  hole  and  stumbled.  Eddy  that  he  was  not 
gailtj  of  contributory  negligence. 

Where  a  motion  was  made  in  the  court  below  for  judgment  on  special  find- 
ings of  fact,  if  it  was  necessary  in  granting  the  motion  to  assign  reasons  there- 
for, and  those  reasons  are  not  contained  in  the  abstract,  and  any  good  reason 
could  be  assigned,  the  supreme  court  will  presume  it  was  assigned  and  sustain 
the  ruling;  but  where  no  good  reason  is  suggested,  and  it  appears  that  there 
can  be  none,  the  ruling  is  erroneous. 

Special  findings  constitute  part  of  the  record,  and,  in  the  absence  of  any 
showing  to  the  contrary,  the  court  is  justified  in  assuming  that  all  the  special 
findings  are  therein  contained. 

Appeal  from  Madison  circuit  court 

Action  for  a  personal  injury.  The  case  is  now  before  us  upon  a 
second  appeal  There  has  been  one  trial  to  a  jurj,  and  verdict  and 
judgment  were  rendered  for  the  plaintiff.  The  defendant  ap- 
posed to  this  court  and  the  judgment  was  reversed.  55  Iowa,  121. 
It  appeared  that  a  special  verdict  was  rendered,  and  that  the  special 
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TCPdict  was  sncli  that  the  jury  should,  tinder  an  instruction  given, 
have  found  a  general  verdict  for  the  defendant.  The  case  was  re- 
manded, with  leave  to  the  defendant  to  insist  upon  his  motion  for 
a  new  trial,  or  for  judgment  notwithstanding  the  general  verdict, 
as  it  might  be  advised.  The  defendant  moved  for  judgment  not- 
withstanding the  general  verdict,  and  the  court  sustained  the  mo- 
tion.   The  plaintiff  now  appeals. 

Sutton  &  Cliilds  and  A.  W.  Wilkinson,  for  appellant.  Wright, 
Cnmmins  &  Wright,  for  appellee. 

Abakb,  J. — ^The  defendant  insists  that  the  special  verdict  shows 
that  the  plaintiff  was  necessarily  guilty  of  contributory  negligence, 
and  that  even  if  it  does  not  we  must  treat  it  as  if  it  did  so  show,  on 
account  of  a  certain  instruction  given  by  the  court.  We  have,  then, 
first  to  inquire  as  to  what  the  special  verdict  shows.  It  is  set  out 
in  full  in  55  Iowa,  121.  It  was  in  substance  as  follows :  The  plain- 
tiff, as  brakeman,  was  about  to  couple  a  moving  train  to  a  moving 
car.  The  train  was  moving  westward  and  the  car  eastward,  the 
car havinga  defective  brake,  which  was  the  cause  of  its  not  remaining 
stationary.  The  plaintiff  discovered  that  the  car  was  approaching 
from  the  west,  and  although  it  was  more  than  usuallv  dangerous  to 
undertake  to  couple  cars  which  were  approaching  each  other  in  that 
way,  and  although  he  knew  that  to  be  the  fact,  ne  did  not  attempt 
to  step  out  at  first  from  between  the  rails,  where  he  had  placed  him- 
self, but  walked  westward  between  the  rails  and  attempted  to  step 
out  only  when  the  cars  were  about  to  come  together.  We  should 
state  in  this  connection  that  the  undisputed  evidence  shows  that  the 
accident  occurred  in  the  night ;  that  tiie  plaintiff,  in  attempting  to 
step  out,  stepped  into  a  ditch  and  stumbled ;  that  as  he  did  so  he 
threw  one  hand  upon  the  draw-bar,  and  while  his  hand  was  in  that 
place  the  cars  came  toother  and  crushed  his  fingers,  and  the  injury 
thus  received  is  the  injury  complained  of. 

The  defendant's  position  is  that  the  plaintiff  was  necessarily  guilty 
of  contributory  ne^igence  because  he  did  not  step  out  immediately 
upon  discovering  tnat  the  car  to  which  he  desired  to  couple  was 
coming  towards  nim.  But  it  does  not  appear  from  the  verdict  at 
what  speed  the  cars  were  approaching  eacn  other.  It  is  abundantly 
evident  that  there  is  a  rate  of  speed  at  which  the  cars  might  have 
approached  each  other  and  been  coupled  with  entire  safety.  It  is 
true  that  the  jury  in  this  case  found  that  there  was  more  than  usual 
danger  by  reason  of  the  fact  that  the  car  to  which  plaintiff  was  to 
couple  was  not  stationary.  But  their  finding  must  mean,  we  think, 
that  it  was  more  dangerous  than  it  would  nave  been  if  the  car  to 
he  was  to  couple  had  been  in  the  usual  condition  of  a  car  to  which 
ft  coupling  is  made,  and  that  is  stationary.  The  mere  fact  alone 
that  tiie  car  was  in  motion,  regardless  of  the  speed  with  which  it 
was  moving,  would  not  necessarily  make  the  coupling  more  dan- 

8  A  <fr  E.  R-  Cas.— 9 
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mroTiB  than  an  ordinary  one.  But  if  it  should  be  conceded  that 
tlie  jury  meant  that  the  coupling  in  this  case,  in  view  of  all  the  cir- 
cumstances shown,  was  more  dangerous  than  an  ordinary  one,  it 
would  not  necessarily  follow  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  Nearly  all  employment  in  making  up  and 
running  railroad  trains  is  more  or  less  hazardous.  Some  duties  ap- 
pear to  involve  a  very  large  hazard,  and  others  a  very  small  one. 
in  performing  a  duty  which  necessarily  involves  a  lai^  hazard,  the 
employee  should,  of  course,  exercise  greater  care ;  but  we  cannot 
say  that  the  employee  might  not  under  some  circumstances  be  jus- 
tified in  taking  more  than  the  ordinary  risk.  The  rule  contended 
for  would  not  DC  found  to  be  a  practical  one.  Kisks  differ  accord- 
ing to  circumstances,  and  the  circumstances  are  sometimes  veiy 
complicated,  and  not  always  to  be  apprehended  and  estimated  in  a 
moment  by  the  employee  while  intent  upon  the  performance  of  his 
duty.  The  ordinaiy  rule  is  that  the  emplovee  should  exercise  such 
care  as  a  prudent  person  might  reasonably  be  expected  to  exercifie 
in  view  of  all  the  circumstances  of  the  psracular  case,  so  far  as  the^ 
are  known  to  him  or  are  discoverable  in  the  exercise  of  proper  dih- 
gence.  Kow,  while  this  rule  ^ves  considerable  latitude  to  the 
jury,  it  is  not  easy,  we  think,  without  error,  to  depart  from  it  much, 
ordinarily,  for  the  purpose  of  giving  one  which  is  narrower  and 
more  specifically  applicable  to  the  given  case. 

Let  us  see  what  the  difficulty  in  the  case  at  bar  is.  The  train 
was  backing  westward  to  be  coupled  to  a  moving  car,  which,  by 
reason  of  a  defective  brake  and  an  inclination  in  the  track  or  force 
of  the  wind,  had  not  remained  stationary  as  it  should  have  done, 
but  was  moving  eastward.  The  plaintiff  was  walking  westward, 
between  the  raiS,  Justin  advance  oi  the  train  backing  westward,  and 
close  by  the  draw-bar,  intending  to  raise  the  link  so  as  to  effect  a 
coupling  when  the  cars  should  come  together.  But  seeing  that  the 
car  to  which  he  was  to  couple  was  moving  towards  him,  he  con- 
cluded not  to  remain  until  the  cara  came  together,  and  attempted 
to  step  out.  He  might,  and  as  the  circumstances  were  he  should, 
have  come  to  this  conclusion  sooner,  and  put  it  immediately  into 
execution.  Had  he  done  so  he  would  manifestly  have  succeeded. 
But  just  ahead  of  him  was  a  ditch,  which  was  liable  to  cause  him 
to  stumble,  and  which  did  cause  him  to  stumble.  Had  he  seen  it, 
or  had  he  known  that  there  was  a  ditch  there,  there  would  be  much 
ground  for  contending  he  was  guilty  of  contributory  negli^nce. 
But  it  does  not  appear  that  he  saw  the  ditch,  or  knew  that  it  wafi 
there.  He  was  not  bound  to  assume  that  there  was  a  ditch  there, 
nor  are  we  quite  prepared  to  say  that  he  was  justified  in  assuming 
absolutely  that  there  was  no  ditch  there,  nor  obstacle  of  any  kind. 
There  was  liable  to  be  an  obstacle.  If  the  cars  were  approaching 
with  considerable  rapidity,  and  he  waited  until  the  last  moment,  in 
leliance  upon  the  assumption  that  the  ground  was  smooth  and  fi'ee 
from  obstacles,  he  was,  perhaps,  gnilty  of  contributory  negligence. 
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Sat  the  fsucts  found  do  not  necessarily  show  that  he  was,  and  that,, 
too,  if  we  should  conclude  that  the  jury  meant  that  it  was  more 
than  an  ordinarily  dangerous  coupling  to  make,  even  in  view  of  what 
little  he  knew,  or  should  have  assumed,  in  regard  to  the  liability  of 
the  groond  being  obstructed.  The  question  is,  would  a  prudfent 
pereon,  under  the  circumstances  shown,  have  remained  so  long  be- 
tween the  cars?  This  question  calls  for  a  very  careful  consideration 
of  the  circnmstanees,  and  especially  the  rate  of  speed  at  which  the 
cars  were  approaching  each  other,  the  length  of  time  he  remained 
after  he  discovered  that  the  car  to  which  he  was  to  couple  was  ap- 
proaching, how  far  he  was  from  that  car  when  he  attempted  to  step 
out,  and  what  reason  he  had  for  supposing  that  the  ground  might 
not  be  free  from  obstructions. 

Having  reached  the  conclusion  that  the  special  verdict  did  not 
neoeflsarify  d^ow  that  the  plaintifE  was  guilty  of  contributory  negli- 
gence, we  come  to  the  question  as  to  whether  the  court  erred  in 
rendering  judgment  for  the  defendant  upon  the  theory  that  the 
special  verdict  did  show  contributory  negligence.  The  defendant 
insists  that  we  should  treat  it  as  showing  such  negligence,  eveu 
though  in  fact  it  does  not.  This  position  is  based  upon  the  theory 
that  ihe  special  yerdict  would  show  such  negligence  if  a  certain  in- 
straction  given  by  the  court  below  were  correct,  and  that  the  court 
below,  in  ruling  upon  the  motion  for  judgment,  was  bound  to  take 
the  instruction  as  correct,  howeyer  erroneous  it  might  be.  The 
question  presented,  then,  is  as  to  whether,  when  a  court  is  called  to 
rule  Qpon  a  motion  for  judgment  upon  a  special  yerdict,  the  court 
has  to  consider  whether  the  party  moving  is  entitled  to  jndgment 
npon  the  verdict  under  the  law  as  it  is,  or  as  it  would  be  if  it  were 
as  the  conrt  instructed  the  jury  that  it  is.  In  our  opinion,  when  a 
court  is  called  to  rule  upon  a  motion  for  judgment  on  a  special  ver- 
dict, it  is  free  to  consider,  and  should  consider,  what  the  law  is,  and 
is  not  bound  by  its  instructions  previously  given  to  the  jury.  It  is 
tme,  a  jury  must  take  instructions  as  tne  law,  whether  right  or 
^ng,  for  otherwise  it  would  be  allowable  for  juries  to  regard  all 
mstmctions  as  mere  advice.  But  the  conrt  does  not  instruct  itself 
and  does  not  bind  itself. 

Possibly  the  defendant  might  concede  that  in  some  sense  this  is 
true ;  but  it  contends,  if  we  understand  its  position,  that  the  plain- 
tiff, if  he  deemed  the  instruction  wrong,  should  not  only  have  ex- 
cepted to  it,  but  should  have  moved  for  a  new  trial,  and  if  that  was 
denied,  should  have  appealed  from  the  ruling,  notwithstanding  the 
jndgment  was  in  his  lavor.  But  in  our  opinion  he  had  a  right  to 
i^ly  upon  his  judgment  until  it  was  reversed  upon  the  defendant's 
appeal  He  was  not  bound,  we  think,  to  incur  the  expense  of  an 
appeal  in  mere  anticipation  of  a  possible  reversal,  and  to  see  to  it 
toat  all  the  errors  made  against  him  should  be  corrected,  lest,  in 
<!a8e  of  a  reversal,  they  should  stand  in  his  pathway  in  the  further 
progress  of  the  case.     But  it  is  said  that  he  should,  at  least,  have 
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excepted  to  the  instmction,  and  that  while  he  pretended  to  reserve 
an  exoeption  he  did  not  do  it  in  a  way  which  tiie<x>iirt  oan  recognize. 
Ajb  to  wnether  the  exception  waB  propeiij  tsJoen  we  do  not  deter- 
mine. In  our  opinion  no  exception  was  necesBary.  The  object  of 
an  exception  to  an  instruction  is  to  lay  the  foundation  for  an  appeal ; 
but,  as  we  have  seen,  the  plaintiff  was  in  no  condition  to  ^peal 
from  the  erroneous  ruling  made  in  giving  the  instruction.  He 
could  not  appeal  until  the  case  had  been  reversed  upon  the  defend- 
ant's appeal  and  remanded,  and  another  ruling  maae  o^  which  the 
plaintin  could  complain.  He  now  assigns  as  error,  and  we  think 
it  the  only  error  properly  assignable,  that  the  court  erred  in  render- 
ing judgment  for  defendant  upon  the  special  verdict.  In  passing 
upon  the  motion  for  judgment,  the  correctness  of  the  instruction 
as  such  was  not  drawn  in  issua  The  question  was  as  to  whether 
the  defendant  was  entitled  to  judgment  under  the  special  verdict 
and  the  law. 

The  defendant  cannot  properly  complain  by  saying  that  if  the 
instruction  had  been  excepted  to  perhaps  it  would  not  have  been 
given.  If  it  had  not  been  given  the  general  verdict  would  have 
stood,  and  that  was  a^nst  the  defendant.  A  reversal  was  granted, 
not  so  much  because  m  view  of  the  whole  case  the  just  protection 
of  the  defendant  seemed  to  demand  it,  as  because  the  proper  con- 
duct of  a  jury  trial  demanded  it.  We  think  that  it  is  quite  enough 
for  the  defendant  that  it  has  secured  a  reversal  and  the  right  to  an- 
other trial.  But  the  defendant  insists  that  the  abstract  does  not 
contain  enough  to  justify  us  in  reviewing  the  question  presented. 

The  motion  for  ludgment,  which  the  court  sustainea,  is  set  out 
in  the  abstract  in  these  words :  "  Comes  now  defendant  and  rene^ira 
his  amended  and  substituted  motion  for  judgment  on  the  special 
findings  of  fact  by  the  jury,  filed  herein  "November  15, 1879,  and 
hereby  referring  to  ana  making  the  same  a  part  hereof,  and  now 
comes  for  judgment,  notwithstanding  the  verdict,  upon  the  grounds 
and  for  the  causes  set  forth  in  the  said  amended  and  substituted 
motion."  No  copy  of  a  motion  is  set  out  as  filed  November  15, 1879. 
It  is  insisted,  therefore,  that  as  we  are  not  permitted  to  see  the 
grounds  and  causes  assigned,  we  cannot  say  that  the  court  erred, 
without  holding  that  no  possible  grounds  and  causes  could  be  as- 
signed which  would  be  tenable.  Undoubtedly,  in  a  case  of  this 
kind,  we  should  be  obliged  to  sustain  the  ruling  of  the  court  if  any 
good  reason  could  be  suggested  or  should  occur  to  us  for  sustaining 
it.  If  it  was  necessary  in  the  court  below  to  assign  reasons  for  sus- 
taining the  motion,  and  those  reasons  are  not  contained  in  the  ab- 
stract, and  any  good  reason  could  be  assigned,  we  would  presume 
it  was  assigned  and  sustain  the  ruling.  But  where  no  good  reason 
for  snstainmg  the  motion  is  suggested  by  defendant's  counsel,  and 
none  occurs  to  us,  and  it  appears  to  us  that  there  can  be  none,  we 
arejustified  in  saying  that  we  think  the  court  erred. 

llie  defendant  insists  that  the  abstract  does  notshowaflirmatively 
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that  it  oontains  all  the  special  findings.  But  we  think  that  it  does 
60  show  with  reasonable  certainty.  The  abstract  states  that  the 
court  directed  the  jury  if  they  found  a  special  verdict  to  answer 
certain  special  questions.  It  then  proceeds  to  state  that  '^  these  will 
be  founa,  with  the  answers  annexed,  in  connection  with  the  general 
verdict"  Then  follows  what  purports  to  be  a  copy  of  the  general 
verdict,  and  the  special  questions  and  answers.  In  the  absence  of 
any  showing  to  the  contrary  we  think  that  we  are  justified  in  as- 
smniB^  a^t  we  have  all  the  special  findings.  They  constitute  a 
part  of  the  record.  When  the  abstract  purports  to  contain  a  copy 
of  a  paper  which  is  a  part  of  the  record,  it  is  not  necessary  for  tne 
abstract  to  state  that  what  it  sets  out  as  the  paper  is  the  whole 
paper.  If  we  sliould  treat  abstracts  with  the  sta*ictness  contended 
for,  not  one  in  a  hundred  would  be  found  sufficient. 

We  think  that  the  question  presented  is  reviewable,  and  we  have 
to  say  that  we  think  that  the  court  erred  in  sustaining  the  motion. 
Beversed. 


Gbeenwald 

V, 

Mabqueite,  H.  and  O.  K.  B. 

(Advance  CasSy  Michigan.      Oct,  11, 1882.) 

A  boy  about  17  years  old  was  employed  as  brakeman  by  the  engineer  of  an 
ore  train.  The  engineer  had  power  to  employ  and  discharge  brakemen  and 
the  boy  was  capable  and  experienced  in  the  business.  The  engineer  directed 
the  fireman  to  back  the  locomotive  upon  a  side  track  to  the  train,  and  told 
the  brakeman  to  attend  a  switch.  He  himself  went  to  attend  another  switch 
further  on.  While  this  was  being  done  the  bell  and  whistle  of  a  train  on  the 
main  track  near  by  were  both  sounding.  The  first  switch  was  passed  and 
the  engineer  was  about  throwing  the  second  when  he  heard  an  outcry  and 
saw  the  brakeman  under  the  locomotive.  The  brakeman  died  in  a  few  min- 
utes from  his  injuries,  and  bis  administrator  sued  the  railroad  company  for 
the  injury.  It  was  proved  that  the  brakeman  knew  the  train  was  about 
moTiug  back  and  that  there  was  room  enough  for  him  to  perform  his  duties. 
EMy  that  he  needed  no  further  warning  of  his  danger,  and  that  the  accident 
was  due  to  his  own  negligence;  also,  that  if  the  failure  to  sound  the  bell  and 
whistle  of  the  locomotive  was  negligence,  it  was  a  fault  of  the  fireman  who 
was  a  fellow-servant  of  the  brakeman  and  for  whose  negligence  towards  a 
fellow-servant  the  company  would  not  be  liable. 

Errob  to  Marquette. 

F.  O.  Clark,  for  plaintiff  and  appellant.  W.  P.  Healy,  for  de- 
fendant. 

Grates,  C.  J. — Decedent  was  tail  brakeman  under  Samuel 
Wilks,  whoj^as  defendant's  engineer,  ran  a  train  for  the  carriage  of 
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iron  ore.  There  were  three  other  brakemen  and  a  fireman.  WilkB 
employed  the  men  and  had  power  to  dismiss  them.  A  train  of 
empty  cars  had  been  taken  to  Ishpemin^  and  left,  and  the  loco- 
motiye  having  been  turned  around  on  tiie  turn-table  stood  on  a 
side  track,  and  the  engineer  and  men  were  near  by.  A  number  of 
cars  loaded  with  ore  were  distant  some  500  or  600  feet,  ready  to 
be  hauled  away.  The  engineer  observed  to  the  men  that  he  and 
the  brakeman  would  go  up  and  get  the  loaded  cars,  and  he  directed 
the  fireman  to  back  up  the  locomotive.  There  were  two  switches 
to  be  attended  to,  the  first  being  some  50  feet  from  where  the 
locomotive  was  standing,  and  the  other  further  on.  The  men 
started  and  the  engineer  ran  ahead  so  as  to  attend  to  the  further 
switch,  and  decedent  started  for  the  first  switch.  The  fireman  pro- 
ceeded to  back  up  the  locomotive  slowly.  At  this  time  a  train  was 
going  the  same  direction  on  the  main  track  and  was  making  some 
noise.  The  bell  and  whistle  belonging  to  it  were  both  going. 
The  two  tracks  were  within  some  six  feet  of  each  other.  The  firet 
switch  was  passed  and  the  engineer  had  taken  hold  of  the  stand  to 
throw  the  second  switch,  when  some  one  made  an  outcry,  and  de* 
cedent  was  then  discovered  on  the  track  under  the  backinff  loco- 
motive. He  was  fatally  hurt  and  died  in  a  few  minutes.  He  was 
between  16  and  17  years  of  age,  and  had  been  some  time  engaged 
in  the  duties  which  then  occupied  him.  He  had  sufficient  capacity 
for  the  position. 

The  suit  was  brought  on  the  alleged  ground  that  the  cause  of 
his  death  was  negligence  of  defendant's  servants,  and  the  negli- 
gence is  said  to  have  consisted  (1)  in  the  order  to  the  fireman  to 
back  up ;  and  (2)  in  the  failure  oi  the  fireman  to  ring  the  bell  or 
blow  tne  whistle.  The  circuit  judge  was  of  opinion  that  it  ap- 
peared conclusively  that  decedent  contributed  by  his  own  want  of 
proper  care  to  what  happened  and  he  so  advised  the  jury.  And  a 
careful  inspection  of  the  record  leaves  no  room  to  question  the  ac- 
curacy of  the  charge.  The  plaintiffs  can  fully  prove  that  decedent 
knew  that  the  locomotive  was  moving  or  about  moving  back,  and 
it  also  shows  that  there  was  room  enough  for  him  to  perform  his 
duties  without  being  hurt.  But  this  is  not  all.  The  order  to  back 
up  was  a  proper  one  beyond  question ;  and  as  decedent  was  par- 
ticipating m  the  operations  connected  with  the  backing  up  of  the 
locomotive  and  knew  what  was  going  on  and  what  to  expect,  he 
does  not  seem  to  have  stood  in  need  of  warning  by  bell  or  whistle, 
He  already  knew  enough  to  admonish  him  to  keep  out  of  the  way. 
Moreover  it  may  be  questionable  whether  the  sound  of  the  bell  or 
whistle  would  have  been  distinguished  above  the  din  made  by  the 
other  train.  But  no  matter.  Again,  xet  it  be  a<ktiitted  that  the 
failure  to  sound  the  bell  and  whistle  was  negligence,  and  that  it 
caused  the  catastrophe ;  still  it  was  the  negligence  of  the  fireman 
who  was  a  fellow-servant  and  for  whose  negligence  the  defendant 
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ooidd  not  be  held  liable  to  deoedent.     The  case  is  too  clear  for  ex- 
tended comment.     The  judgment  is  affirmed  with  costs. 
The  other  justices  concnrred. 

See  note,  5  Am.  and  Eng.  R.  R.  Cas.  526 ;  McGinnis  v.  Canada  Bouthem 
Bridge  Co.,  post. 


McGinnis 

V. 

-    Canada  Southern  Bbidgb  Co. 

(Advance  Case,  Mithigan.     October  81,  1882.) 

The  Infancy  of  an  employee  does  not  of  itself  give  him  a  cause  of  action 
igaiDSt  his  employer  for  setting  him  at  dangerous  work,  if  it  appears  that  he 
was  of  average  intelligence,  that  his  duties  were  explained  to  him  when  he 
entered  upon  the  employment,  and  that  he  had  in  mind  its  dangers  and  the 
purpose  to  avoid  them. 

There  is  no  breach  of  duty  in  employing  a  servant  subject  to  the  ordinary 
risks  of  the  employment  if  the  servant  himself  is  aware  of  the  risks  and  con- 
sents to  encounter  them. 

An  employer  is  not  bound  to  make  use  of  the  newest  mechanical  appli- 
ances for  the  purpose  of  insuring  the  safety  of  his  employees,  especially  if  it 
does  not  appear  that  on  the  whole  it  would  be  advantageous  to  them.  So,  a 
railway  company  is  not  bound  to  block  its  frogs,  particularly  if  it  does  not 
appear  that  in  doing  so  it  would  not  entail  greater  dangers  than  it  would 
avert 

A  verdict  is  no  precedent  and  settles  nothing  but  the  immediate  contro- 
versy to  which  it  relates. 

EsBOB  to  "Wayne. 

Frederick  T.  Sibley,  for  plaintifiE  and  appellant.  Ashley  Pond, 
for  def^dant. 

CooLET,  J. — ^The  defendant  corporation  owns  and  operates  a 
railroad  across  the  Detroit  river  by  way  of  Grasse  Isle.    The  plain- 
tiff, then  20  years  and  6  months  old,  engaged  in  the  service  of  de- 
fendant as  switchman  in  December,  1879.     He  was  inexperienced 
at  the  time,  and  the  yard-master  explained  his  duties  to  him.     In 
January,  1880,  when  he  had  been  employed  a  little  less  than  two 
months,  his  foot  was  caught  in  a  "  f I'og'^'  while  he  was  engaged 
about  his  work,  and  before  he  could  extricate  it  an  engine  ran  upon 
liim,  inflicting  serious  injury.     Plaintiff  understooa  the  danger 
from  frogs  beiore  this  accident  took  place,  knew  that  injuries  some- 
times occnrred  from  persons  getting  their  feet  caught  in  them,  and 
testified  that  he  tried  to  avoid  the  danger.     After  the  injury  he 
claimed  compensation  from  the  railroad  company,  and  by  next 
friend  instituted  this  suit. 
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In  the  trial  court  the  pkintifi  claimed  to  roco ver  on  two  giotmdB: 
f  1)  That  he,  being  immature  and  inexperienced,  was  sent  by  de- 
lendant  into  danger,  the  full  extent  qf  which  he  did  not  compre- 
hend, and  that  this  was  cnlpable  f anlt  on  the  part  of  the  defenoant 
which  should  render  it  liable  for  all  injurious  consequences.  (2) 
That  there  was  a  well-known  and  simple  device,  the  use  of  whicn 
would  have  precluded  the  danger  from  which  the  accident  resulted, 
and  that  the  defendant  was  negligent  in  dutv  to  its  servants  in  not 
procuring  and  making  use  of  this  device,  and  responsible  by  reason 
of  that  neglect  for  the  injury.  The  first  grouna  was  shown  to*  be 
untenable  by  the  plaiutifrs  own  evidence.  He  was  past  20  years 
of  age ;  was  not  shown  to  be  wanting  in  average  intelligence  of 
those  of  his  age,  and  his  duties  were  explainea  to  him  when  he 
entered  upon  the  emplovment.  He  besides  understood  the  very 
danger  into  which  he  fell,  and  had  in  mind  the  purpose  to  avoid  it. 
It  was  thus  made  to  appear  by  his  own  examination  that  he  was 
not  sent  into  unknown  dangers,  and  that  he  was  not  exposed  to 
risks  which  he,  through  immaturity  or  for  any  other  reason,  failed 
to  comprehend.  To  furnish  support  for  the  second  ground  evi- 
dence was  introduced  that  there  is  a  simple  device  known  as  block- 
ing the  frogB,  which  is  a  protection  against  such  accidents  as  the 
one  from  idiich  the  plaintiff  suffered ;  that  this  consists  in  fitting 
into  the  frog  a  piece  of  wood  cut  to  its  shape ;  that  this  device  at 
the  time  of  the  accident  was  in  use  on  roads  in  Canada  and  was 
also  used  to  some  extent  by  railroad  companies  in  the  United 
States.  It  was  not  shown  or  claimed  that  the  device  was  in  gen- 
eral use ;  but  plaintiff  insisted  that  his  evidence  showed  that  its 
use  would  give  effectual  protection,  and  he  claimed  the  right  to  go 
to  the  jury  on  the  question  whether  defendant  was  not  negligent 
in  failmg  to  adopt  it.  The  circuit  judge  did  not  assent  to  this 
view,  and  directed  a  verdict  for  defendant. 

The  circuit  judge  in  making  this  ruli^  was  guided  by  the  de- 
cision of  this  court  in  Fort  'Wayne,  etc.,  K.  Co.  v.  Gildersleeve,  38 
Mich.  133.  In  that  case  an  action  was  brought  against  a  railroad 
company  to  recover  damages  for  an  injury  to  the  pmintiff,  who  was 
a  switchman  in  its  service,  and  had  been  injui-ed  while  coupling 
cars.  The  breach  of  duty  charged  against  the  railroad  company 
was,  that  it  allowed  the  use  on  its  road  of  oars  with  coupling  ap- 
paratus of  different  heights,  the  effect  of  which  was  to  expose 
switchmen  to  peculiar  perils.  It  was  while  coupling  two  of  un- 
equal height  tnat  the  plaintiff  was  injured.  In  tne  decision  of  the 
case  in  this  court  it  was  shown  that  the  question  involved  was  not 
one  peculiar  to  railroad  companies,  but  that  it  concerned  the  em- 
ployer of  labor  in  every  branch  and  kind  of  business,  and  that  to 
sustain  the  plaintiff's  case  it  would  be  necessary  to  hold  that  the 
employer  is  under  obligations  to  his  servants  under  all  circum- 
stances to  make  use  of  the  safest  known  appliances  and  instruments, 
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and  is  responsible  for  any  failnre  to  discard  what  is  not  such  and 
to  sapply  its  place  with  something  safer.  Snch  a  doctrine  it  was 
said  would  almost  make  the  employer  the  guarantor  of  the  servant's 
safety  while  in  his  service,  and  wonld  be  destructive  of  the  well- 
established  and  beneficial  rule  that  the  servant  accepts  the  risks  of 
the  customary  dangers  of  the  service  when  he  accepts  the  employ- 
ment 

The  plaintifE  endeavors  to  distinguish  this  case  from  that  of 
Gildersleeve,  but  the  distinction  is  not  obvious.     In  this  case  as  in 
that  the  gravamen  of  the  complaint  is  that  the  defendant  failed  to 
provide  itself  with  the  safest  Known  devices  and  appliances  in  its 
business,  and  that  the  plaintiff  was  injured  in  consequence.     But 
m  both  cases  it  appeared  that  plaintiff  knew  and  understood  what 
was  supplied,  and  that  he  voluntarily  assumed  the  employment 
and  encountered  the  risk  for  the  compensation  offered.    No  fraud, 
no  deception  and  no  concealment  was  charged  against  the  defend- 
ant in  either  case.     In  one  pai*ticular  this  case  falls  short  of  that 
made  by  GUdersleeve.     It  was  made  clearly  apparent  in  his  suit 
that  the  coupling  apparatus  ought  to  be  on  the  same  level,  and  the 
only  excuse  of  the  railroad  company  for  making  use  of  a  car  whose 
coupling  apparatus  was  not  on  a  level  with  that  of  others,  was  that 
they  had  tne  car  on  hand.     It  seemed  plain  that  it  would  be  de- 
sirable to  discard  it  if  the  defendant  could  afford  to  do  so.     But  in 
this  case  the  evidence  falls  short  of  making  a  prima  facie  case  that 
it  would  be  desirable  to  adopt  the  device  of  blocking  the  frogs. 
There  was  evidence  which  tended  io  show  that  this  device  was  cal- 
culated to  prevent  such  accidents  as  the  plaintiff  had  met  with,  and 
that  to  some  extent  it  had  been  brought  into  use  for  that  purpose. 
The  plaintiFs  evidence  showed,  however,  that  the  use  had  not 
gone  very  far,  and  that  nearly  all  the  railroad  companies  of  the 
country  had  failed  to  adopt  it.     As  railroad  service  is  in  the  hands 
of  experts,  and  the  managers  are  greatly  interested  in  protecting 
their  men  against  injury,  this  failure  on  their  part  to  adopt  and 
use  60  simple  a  device  is  a  very  pregnant  fact,  and  suggests  that 
there  must  oe  reasons  for  it  that  are  controlling.    But  as  this  case 
was  disposed  of  on  the  plaintiff's  own  showing,  and  without  calling 
upon  the  defence  for  their  reasons,  we  cannot  judicially  know  what 
they  are,  nor  could  the.CQurt  below  act  upon  them. 

Sut  the  court  below  could  not  fail  to  observe  that  the  plaintiff 
made  no  attempt  to  prove  that  the  device  of  blocking  the  irog  was 
a  dedrable  device  to  adopt  in  the  management  of  railroads.  He 
did  offer  evidence  that  it  tended  to  diminish  or  prevent  a  particu- 
lar danger ;  but  he  did  not  go  further.  It  is  consistent  with  all 
that  was  shown  by  him  that  the  adoption  of  this  device  would  in- 
troduce new  dangers,  more  serious  than  those  it  would  guard 
against,  and  that  for  this  reason  it  was  neither  prudent  nor  humane 
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to  adopt  it.  And  the  plaintiff  had  no  right  to  ask  the  court  and 
jnry  to  regard  a  single  consequence  of  the  adoption  of  the  device, 
and  to  condemn  the  management  of  the  railroad  company  on  so 
narrow  a  view  of  its  conduct,  but  it  was  his  business  to  show  that 
on  a  survey  of  the  whole  field  the  use  of  the  block  was  prudent, 
and  that  it  guarded  against  dangers  in  one  direction  without  the 
introduction  of  perils  m  another.  Without  that  showing  it  seems 
very  manifest  that,  as  the  evidence  stood,  there  was  no  case  made 
for  the  adoption  of  the  proposed  device. 

Bailroadmg  is  at  least  a  business  with  many  dangers,  and  scarcely 
any  machine,  implement  or  expedient  made  use  of  in  it  but  is  lia- 
ble at  some  times  and  under  some  circumstances  to  imperil  human 
lives.  Suppose  the^  block  had  been  made  use  of  and  an  accident 
had  occurred  which  was  thought  to  be  attributable  to  it ;  how  on 
the  plaintiff's  theory  would  the  defendant  have  excused  itself  for 
adopting  it  ?  A  jury  verdict  in  favor  of  its  use  in  a  previous  case 
could  be  no  protection,  for  a  verdict  makes  no  precedent,  and  set- 
tles nothing  but  the  immediate  controversy  to  which  it  relates ; 
the  next  jury  on  precisely  similar  facts  is  at  liberty  to  find  directly 
the  contrary.  The  defendant  would  therefore  be  compelled  to  de- 
fend its  adoption  of  the  block  by  showing  that  it  tended  to  make 
tlie  management  of  trains  more  safe.  But  if  the  plaintiff  in  the 
suit  were  to  proceed  to  show — what  fully  appears  in  this  case — 
that  thouffh  the  device  had  been  'known  for  several  years  the  ex- 
perts in  charge  of  railroads  the  country  over,  naturally  solicitous  as 
they  mast  be,  on  pounds  of  personal  interest  if  not  of  humanity, 
to  diminish  the  risks  to  life,  had  failed  to  be  convinced  of  the  ex- 
pediency of  making  use  of  the  block,  this  showing  would  have 
made  out  a  case  against  the  defendant  which  could  not  well  have 
been  answered.  The  prima  fade  showing  that  the  device  had  been 
hastily  if  not  heedlessly  adopted  would  certainly  have  been  very 
strong ;  and  if  the  two  cases  charging  respectively  negligence  in  re- 
jecting and  then  in  adopting  the  same  device  could  go  to  successive 
juries,  we  might  witness  the  instructive  result  of  a  verdict  against 
the  defendant  in  both.  But  such  a  result  is  inconsistent  with  a 
proper  administration  of  definite  rules  of  law  and  justice.  It  is 
much  safer  to  hold  that,  when  it  appears  the  employer  is  aware,  as 
the  plaintiff  was,  of  the  nsks  to  wmch  he  exposes  himself  in  the 
service,  and  consents  to  encounter  them,  his  employment  subject 
to  the  risks  cannot  be  treated  as  a  breach  of  duty. 

In  Lake  Shore,  etc.,  E.  Co.  v.  McCormick,  5  Am.  and  Eng.  R.  R. 
Cas.  474,  74  Ind.  440,  the  same  allegation  of  breach  of  duty  was 
made  as  in  this  case,  and  it  was  held  not  supported  by  the  facts. 
The  principle  of  the  decision  is  familiar  in  this  state,  and  is  sup- 
ported by  the  following  among  other  cases :  Chicago,  etc.,  R.  Co. 
V.  Bayfield,  37  Mich.  211;  Swoboda  v.  Ward,  40  Mich.  420; 
Quincy  Mining  Co.  v.  Kitts,  42  Mich.  34 ;  Mich.  Cent.  R.  Co.  v. 
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Smiibson,  45  Midi.  212 ;  1  Am.  and  Eng.  R  S.  Cas.  101.     It  is 
aba  of  ^nera]  acceptance  elsewhere. 

The  judgment  most  be  afSrmed  with  costs. 

Tiie  other  justices  concarred. 


In  this  case  plaintiff  was  injured  while  coupling  by  catching  bis  foot  in  a 
tog  in  the  freigbt  yard  wbere  be  daily  worked.  The  frog  was,  like  all  the 
otbers  in  the  yard,  unblocked.  In  the  absence  of  blocks  the  danger  was  ob- 
Tions.  It  further  appeared  that  plaintiff  had  been  warned  of  the  danger 
when  he  entered  the  serrice,  understood  it,  and  tried  to  avoid  it.  Under 
the  circnmstancesy  the  principles  which  govern  the  case  as  set  forth  in  the 
opinion  of  the  Court  Bre  well  settled. 

A  servant  in  entering^  an  employment  accepts  the  risks  properly  incident  to 
it    H.  C.  R  R.   Co.  «,   Austin,  40  Mich.  227;  Day  v,  T.  C.  8.  and  D.  Ry. 
Co.,  2  Am.  and  Sn^.  R.  R  Gas.  126,  42  Mich.  528;  Smith  v.  Potter,  2 
Am.  sod  £ng.  R.  Cas.  140,  46  Mich.  258;  cases  in  note  to  Phil.,  etc.,  Co.  «. 
8chertle,  2  Am.  and  'Kng.  R  R  Gas.  163;  Thompson,  Negl.,  11.  969,  and 
cues;  Pierce  on  Railroads,  859  and  note.    If  the  servant  with  a  full  knowl- 
edge of  an  employer''8  methods  engages  in  a  service,  he  takes  the  risk  of  in- 
jury.  M.  C.  R.  R.  Co.  V.  Smithson,  45  Mich.  219;  Wonder  v.  Bait.,  etc.,  Co., 
32Md.411;  Sullivan  «.  Mfg.  Go.,  118  Mass.  896.     The  danger  from  the  ap- 
pliances which  the  servant  must  use  should  be  obvious,  such  as  to  put  him 
on  bis  guard,     fie  does  not  run  the  risk  of  latent  dangers.    G.  &  R  Go.  v, 
Jackson,  55  HI.  49d;  Toledo,  etc.,  R  R  Go.  v.  Ingraham,  77  III.  809;  Por- 
ters. Hannibal,  etc.,  Co.,  71  Mo.  66;  Ford«.  Fitchburg,  etc..  Go.,  110 Mass. 
240;  L.  S.,  etc.,    Co.   v.  Fitzpatrick,  81  Ohio  St.  479;  Pierce  on  Railroads, 
381,  n.    Even  "when  the  risks  are  fully  open  to  observation,  the  servant  may 
not  be  held  to  accept  them  if  by  reason  of  youth  or  inexperience  he  cannot 
falh  appreciate  them.     Ghicago,  etc..  Go.  v.  Bayfield,  87  Mich.  212 ;  Bar- 
tODshill  Goal  Co.  «.  McGnire,  8  Macq.  800;  Sullivan  v,  Mfg.  Go.,  113  Mass. 
396;  O'Connor  9.  Adams,  120  Mass.  427. 

Tbe  master  is  not  obliged  at  his  peril  to  use  only  the  safest  methods,  the 
best  machinery,  the  most  approved  appliances.  He  must  furnish  such  ma- 
chinery for  bia  servants'  use  and  take  such  precautions  for  his  servants'  pro- 
tection as  is  customary  with  prudent  men.  Within  these  limits  he  may  use 
such  appliances  as  he  chooses.  Swoboda  v.  Ward,  40  Mich.  422 ;  Smith  «. 
St  Louis,  etc.,  Co.,  69  Mo.  82;  Phil.,  etc.,  Go.  v,  Schertle,  2  Am.  &  £ng.  R 
RCas.  158  and  note.  Ballou  e.  Ghicago,  etc..  Go.,  5  Am.  and  Eng.  R  R 
0Ba.480and  note;  Pittsburg,  etc..  Go.  v,  Sentmeyer,  6  Am.  and  Eng. .Gas. 
sad  note,  518;  M.  O.  R  R  Go.  v.  Smithson,  45  Mich.  219;  1  Am.  and  Eng. 
B.  R.  Cas.  101.  rrhe  master  must  keep  his  machinery  in  good  condition,  as 
well  as  see  that  in  the  first  place  it  is  reasonably  safe.  Ford  v.  Fitchburg, 
etc,  Co.,  110  Mass.  240;  Fuller  v.  Jewett,  1  Am.  and  Eng.  R  R  Gas.  109,  80 
K.  Y.  46;  Kain  ©.  Smith,  80  N.  Y.  458. 
The  law  upon  these  points  is  well  summarized  by  Scott,  J. : 
"The  servant,  "when  he  enters  into  the  service  of  an  employer,  impliedly 
tgrees  that  he  'will  assume  all  risks  which  are  ordinarily  and  naturally  inci- 
dent to  the  particular  service;  and  the  master  or  employer  impliedly  agrees 
that  he  will  not  subject  his  servant,  through  fraud,  negligence  or  malice,  to 
greater  riska  than  those  which  fairly  and  properly  belong  to  the  particular 
lernce  in  which  the  servant  is  to  be  engaged.  The  master's  obligation  is 
not  to  supply  the  servant  with  absolutely  safe  machinery,  or  with  any  par- 
ticular kind  of  machinery;  but  his  obligation  is  to  use  ordinary  and  reasona- 
ble care  not  to  subject  the  servant  to  extraordinary  or  unreasonable  danger. 
When  a  master  employs  a  servant  to  do  a  particular  kind  of  work,  with  a 
psrticQlar  kind  of  implements  and  machinery,  the  master  does  not  agree  that 
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the  implemeDts  and  machinery  are  free  from  danger  in  their  use,  but  lie 
agrees  that  such  implements  and  machinery,  to  be  used  by  such  servant,  are 
sound  and  fit  fur  the  purpose  intended,  so  far  as  ordinary  care  and  prudence 
can  discoyer,  and  that  he  will  use  ordinary  care  and  prudence  in  keeping 
them  in  such  condition  and  fitness;  and  the  senrant  agrees  that  he  will  use 
such  implements  with  care  and  prudence ;  and  if,  under  such  conditions  and 
circumstances,  harm  or  injury  come  to  the  servant,  it  must  be  ranked  among 
the  accidents,  the  risk  of  which  the  servant  must  be  deemed  to  have  assumed 
when  he  entered  into  such  service.''  L.  8.,  etc.,  Co.  v.  McCormick,  14  Ind. 
440 ;  5  Am.  and  £ng.  R.  R.  Cas.  474. 

But  even  if  the  master  furnishes  improper  appliances  and  fails  to  make 
needed  repairs  or  changes,  or  otherwise  renders  the  service  needlessly  peril- 
ous, his  negligence  is  deemed  waived  by  the  servant,  if  the  latter,  after 
comprehending  the  risk,  continues  in  the  employment  without  protest  or 
promise  of  amendment  by  the  employer.  Perigoo.  R.R.  Co.,  62  la.  276;  St. 
Louis,  etc.,  Co.  v.  Britz,  72  111.  256;  Dillon  v.  U.  P.  R.  R  Co.,  8 Dill.  819; 
Swoboda  v.'Ward,  40  Mich.  428;  Holmes  «.  Worthington,  2  F.  &  F.  533; 
Ballou  V.  C.&  N.  W.  Ry.  Co.,  5  Am.  and  Eng.  Cas.  and  note,  p.  480.  To 
protect  a  servant  the  promise  must,  perhaps,  be  to  repair  immediately,  or 
within  a  fixed  time.  If  one  relies  upon  such  a  promise,  and  is  injured  in 
using  the  machinery,  because  of  such  reliance,  he  may  recover.  Marquette, 
etc.,  Co.  r.  Spear,  44  Mich.  172,  7  Am.  and  Eng.  R.  R  Cas.  486. 

llie  law  governing  the  principal  case  has  been  applied  by  other  courts  in 
the  following  cases,  which  by  the  facts  involved  may  serve  to  illustrate  the 
extent  to  which  the  doctrines  in  question  are  carried. 

Thus,  in  L.  S.,  etc.,  Ry.  Co.  v.  McCormick,  74  Ind.  440,  5  Am.  and  Eog* 
R.  R.  Cas.  474,  the  case  from  which  an  extract  is  made  above,  the  plainti^ 
a  brakeman,  caught  his  foot  in  a  frog  in  coupling.  The  frog  had  been  in  the 
same  condition  during  the  whole  period  of  his  employment  and  was  like 
those  used  on  the  principcd  railroads  of  the  United  States ;  it  was  plain  to 
see,  and  plaintiff  had  full  opportunity  to  know  the  condition  of  the  frogs  at 
that  point.  The  same  breach  of  duty  as  to  blocking  was  alleged  as  in  the 
McGinnis  case.    JGk/c2,  that  plaintiff  could  not  recover. 

In  Smith  v.  St.  Louis,  etc.,  Ry.  Co.,  69  Mo.  82,  the  plaintiff  was  a  brake- 
man  who  had  been  in  railroad  work  many  years,  and  was  accustomed  to  the 
T  rail.  He  knew  that  there  was  a  guard  rail  of  the  T  shape  where  he  was 
hurt.  While  coupling  cars  one  of  his  feet  was  caught  and  held  between  the 
main  track  rail  and  the  guard  rail  and  his  leg  was  run  over.  Held,  that  he 
could  not  recover. 

In  Deforest  v.  Jewett,  28  Hun,  490,  the  deceased  was  killed  while  coup- 
ling. The  cars  met  just  above  an  open  sluice  running  across  and  beneath 
the  track,  in  which  the  deceased  stepped.  He  could  not  free  himself  and 
was  run  over  The  sluice  had  been  there  several  years  and  was  visible,  and 
deceased  had  worked  in  the  yard  two  years.    Held,  no  recovery. 

But  in  Porter  v,  Hannibal,  etc.,  Co.,  2  Am.  and  Eng.  R.  R.  Cas.  44,  71 
Mo.  66,  a  brakeman  in  coupling  at  night  was  hurt  by  stepping  in  a  bole  in 
the  track  of  which  he  knew  nothing  and  which  was  concealed.  HM,  he 
might  recover  on  the  ground  that  the  danger  was  a  hidden  one  which  he  had 
no  opportunity  to  observe  and  was  not  chargeable  with  knowing. 

In  Hughes  e.  Winona,  etc.,  Co.,  27  Minn.  187,  the  plaintiff,  a  brakeman, 
slipped  while  coupling  in  the  yard  upon  a  wet  pile  of  ashes  on  the  track  and 
was  run  over.  It  was  the  custom  of  the  company  to  clean  the  ashes  out  of 
the  engines  while  standing  in  the  yard,  and  to  l^ave  the  heaps  upon  the 
tracks  for  some  time  before  removing  them.  Heid,  that  plaintiff  could  not 
recover,  as  he  knew  the  custom,  or  ought  to  have  known  it,  as  it  was  open 
to  observation. 

In  Kelley  v.  C.  W.  «fc  St.  P.  R.  Co.,  2  Am.  &Eng.  R.  R.  Cas,  65,  the  action 
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mfor  oaoaing'the  death  of  a  oar  coupler  by  nmniDgin  the  railroad  yard  a  car 
mttBnded  by  a  brakeman.  The  deceased  knew  that  it  was  customary  to 
nm  can  in  that  w^y  in  the  yard.    HMy  no  reoorery. 

Id  COark  «.  St.  Paul,  etc.,  Co.,  2  Am.  and  £ng.  R.  R  Gas.  240,  a  switch- 
naa  was  knocked  from  the  roof  of  a  moving  freight  car  by  the  roof  of  an 
derator  which  projected  over  a  sidetrack  so  far  as  to  hit  a  man  standing,  as 
he  was,  on  a  car.  There  was  no  need  of  maintaining  the  roof  in  so  dan- 
geroos  a  position.  But  the  man  had  repeatedly  worked  about  this  spot  and 
rally  onaerstood  the  risk.  Beld,  no  recovery.  To  same  effect  on  very 
nmilar  facts  is  Gibson  «.  Erie,  etc.,  Co.,  63  N.  T.  450. 

In  Wells  9.  B.,  etc,  Co.,  3  Am.  and  Eng.  R.  R.  Cas.  243,  a  brakeman  was 
killed  by  being  knocked  from  the  top  of  a  moving  car  by  a  bridge.  The 
man  was  six  feet  tall,  and  the  bridge  was  but  five  feet  from  the  top  of  the 
cir.  The  deceased  had  run  on  that  part  of  the  road  for  more  than  four  years, 
and  was  familiar  with  the  bridge,  ffeld^  no  liability  upon  the  company. 
Under  like  cireumstaoees  the  same  doctrine  is  applied  in  Rains  v.  St.  Louis, 
etc,  Co.,  7  Mo.  164;  Bait,  etc.,  Co.  c  Strieker,  61  Md.  47;  Pittsburg,  etc, 
Co.  9.  Sentmeyer,  92  Pa.  St.  276,  5  Am.  and  Eng.  R  R.  Cas.  608 

InNaylorv.  C,  etc,  Ry.  Co.,  5  Am.  &  Eng.  R.R  Cas.  460,  a  man  at  work  in 
a  gravel  pit  was  warned  by  the  foreman  that  he  was  in  danger  from  the  fall  of 
earth,  and  several  of  his  fellow  workmen  left,  but  he  would  not  and  was 
killed.  Beld^  that  his  representative  could  not  recover,  although  there  may 
have  been  a  safer  way  to  conduct  the  excavation. 

In  Mansfield,  etc,  Co.  e.  McEnery,  01  Pa.  St.  135,  a  driver  had  every  day  for 
months  driven  across  a  certain  defective  bridge.  He  must  have  known  the 
danger  iHiich  was  perfectly  obvious.  He  did  not  notify  his  employer  of 
the  dangeroos  condition,  nor  protest  against  being  subjected  to  the  risk. 
BtUy  he  voluntarily  accepted  the  danger,  and  no  recovery  could  be  had  for 
his  death. 

Perhaps  no  case  goes  further  than  Woodley  e.  Ry.  Co.,  L.  R.,  2  Exch. 
Biv.  885.  A  laborer  employed  by  contractors  in  repairing  a  dark  tunnel  was 
injured  by  a  passing  train  after  he  had  been  working  in  the  place  for  two 
weeks.  The  space  between  the  track  and  the  wall  was  narrow,  and  trains  were 
passing  every  ten  minutes.  EM,  but  not  without  strong  dissent  by  part  of 
the  Court,  that  though  employed  by  a  contractor  he  took  the  employment 
with  its  accompanying  risks,  and  could  not  recover  from  the  company. 


Bakeb  et  al. 

V. 

Allegheny  Valley  R.  JR.  Co. 

(05  Peimayhania  Beparti,  211.     October  4,*  1880.) 

The  duty  which  a  master  owes  to  his  servant  is  to  provide  him  with  safe 
tools  and  machinery.  When  he  does  this  he  does  not  however  engage  that 
tbey  will  always  continue  in  the  same  condition.  Any  defect  which  may  be- 
oome  apparent  in  their  use  it  is  the  duty  of  the  servant  to  observe  and  report 
to  his  employer. 

It  is  not  negligence  in  the  master  if  the  tool  or  machine  breaks,  whether 
from  an  internal  original  fault,  not  apparent  when  the  tool  or  machine  was  at 
first  provided,  or  for  an  external  apparent  one  produced  by  time  and  use,  not 
brought  to  the  master^s  knowledge. 
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A  different  rule,  howerer,  preTails  where  the  tool  or  machinery  is  perish- 
able.  The  master  is  bound  to  know  that  such  tool  or  machinery  will  only 
last  a  limited  time,  and  it  is  his  duty  to  renew  instruments  of  this  character 
at  proper  intervals. 

Declarations  of  an  agent  of  the  master  made  after  an  accident  will  not  bind 
the  master  unless  they  are  of  such  a  character  as  to  show  that  he  had  pre- 
Tious  knowledge  of  the  defect  in  the  machinery. 

An  employee  of  a  railroad  company  was  killed  while  at  work  by  the  break- 
ing of  a  rope  on  a  derrick  in  use  and  belonging  to  the  company.  It  was 
shown  that  the  rope  externally  appeared  sound,  but  had  been  in  use  for  two 
or  three  years,  and  continually  exposed  to  the  weather,  and  there  was  evi- 
dence that  it  was  actually  rotten  when  the  break  occurred.  There  was  evi- 
dence also  that  such  a  rope,  after  exposure  for  a  year  or  more,  becomes  un- 
sound, although  this  one  betrayed  no  outward  sign  of  decay.  Mddy  that 
there  was  evidence  for  the  jury  upon  the  question  whether  such  a  rope  was 
a  sound  one,  and  if  not  the  railroad  company  would  be  liable  for  one  injured 
by  reason  of  such  unsoundness. 

June  16, 1880.  Before  Sharswood,  C.  J.,  Mercur,  Gordon,  Pax- 
son,  Trunkey,  Sterrett  and  Green,  JJ. 

Error  to  tne  Court  of  Common  Pleas  of  Clearfield  County.  Of 
May  Term  1880,  No.  151. 

Trespass  on  the  case  by  Bridget  Baker  and  others,  the  wife  and 
infant  children  of  Bartley  Baker,  deceased,  against  the  Allegheny- 
Valley  E.  R.  Co.,  to  recover  damages  for  the  death  of  said  Bartley 
Baker,  alleged  to  have  been  caused  by  the  negligence  of  defendant. 
Plea,  "  not  guilty." 

Baker  was  one  of  a  gang  of  men  working  on  a  gravel  train,  and, 
at  the  time  he  was  killed,  in  1876,  was  engaged  along  with  others 
in  hoisting  heavy  stones  upon  the  cars  of  the  train. 

In  loading  the  stones,  tne  men  used  a  derrick,  which  consisted 
of  an  upright  wooden  mast,  about  twelve  inches  in  diameter  at  the 
ground,  and  about  fifty  feet  in  height,  and  held  in  place  by  four 
guy  ropes  attached  to  tne  top  of  the  mast,  and  the  other  end  of  the 
ropes  anchored  to  posts  in  the  ground.  To  the  mast  of  the  derrick 
was  attached  a  crane  with  pulley-blocks,  tackle,  etc 

On  the  morning  the  accident  happened  the  men  had  loaded  two 
or  three  stones.  Baker  was  standing  on  one  of  the  cars,  in  the  act 
of  obeying  an  order  of  the  man  in  charge  of  the  work,  and  a  heavy 
stone  was  being  raised,  when  one  of  the  guy  ropes  gave  way  on 
account  of  the  rottenness  of  the  rope,  and  the  mast  oi  the  derrick 
fell  with  great  force,  striking  Baker  across  the  breast,  from  the 
eflEects  of  which  he  died  within  an  hour  after. 

At  the  time  Baker  was  injured  he  was  working  under  flie  direc- 
tion of  Daniel  Nolan,  who  then  had,  under  the  defendant  company, 
the  exclusive  charge  and  direction  of  the  gravel  train  and  men  con- 
nected  with  it,  and  had  authority  from  the  company  to  hire  and 
discharge  the  men  who  worked  in  his  gang. 

William  McGregor  was  superintendent  of  the  work  where  Baker 
was  killed. 
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The  derrick  was  fumiBhed  bj  the  defendant  company,  and  had 
not  been  used  for  a  long  time  previons  to  the  day  Baker  was  killed. 
It  was  an  old  stnictare,  erected  in  1872  or  1873,  and  it  was  in  evi- 
dence the  gay  ropes  had  been  exposed  constantly  to  the  weather, 
withoat  change,  for  a  long  time ;  were  old,  decayed  and  rotten, 
and  were  unsafe  and  nnfit  for  the  purposes  for  which  the  derrick 
was  used  at  the  time  it  fell. 

There  was  also  testimony  of  experts,  to  the  effect  that  snch  ropes, 
after  being  exposed  to  the  weather  for  a  year,  were  unsafe  and  unfit 
to  sustain  a  heavy  weight. 

The  plaintiffs  proposed  to  prove  that  Daniel  Nolan,  the  superin- 
tendent of  the  gravel  train,  a  few  minutes  before  the  accident  hap- 
pened, said  to  uie  witness,  or  in  his  hearing,  that  one  part  of  the 
men  should  m  to  one  side  of  the  derrick,  as  it  was  not  safe ;  this 
order  not  bem^  given  to  Bartley  Baker,  or  in  his  hearing,  to  the 
witness's  knowledge.  Objected  to,  because  the  offer  is  immaterial 
and  irrelevant ;  because  no  order  there  riven  by  Nolan  could  affect 
defendants  or  make  the  company  liable  in  damages,  he  being  a 
eo^mployee ;  and  because  su^  order  may  have  been  given  and 
the  witness  not  have  heard  it ;  and  the  testimony  does  not  show 
such  order,  was  not  ^ven  to  Baicer,  if  it  was  material  to  prove  that 
it  was  not.    Objections  sustained. 

Plaintiffs'  second  offer  was  as  follows :  What  did  Mr.  McGregor 
ay  if  anything,  at  the  time  the  rope  waa  examined,  immediately 
at  the  time  of  the  accident,  as  to  its  cause  ? 

Defendants  objected  to  the  question  because  it  was  immaterial 
and  irrelevant  under  the  proof  in  the  stage  of  the  cause ;  and  be- 
cause the  plaintiffs  had  not  shown  that  McGregor  held  such  a  rela- 
tion to  the  defendants  as  would  make  his  declarations  admissible 
to  affect  the  defendants.     Objections  sustained. 

When  the  plaintifb  closed  their  case  the  court,  on  motion  of 
defendants,  entered  a  compulsory  nonsuit,  and  the  court  in  banc 
subsequently  refused  to  take  it  off.  The  plaintiffs  then  took  this 
writ,  iul^ng  that  the  court  erred  in  rejecting  the  foregoing  offers 
of  evidence,  and  refusing  to  take  off  the  nonsuit. 

Frank  Fielding  and  George  A.  Jenks,  for  plaintife  in  error. 
Nolan  had  charge  of  the  gravel  train  and  the  men ;  had  authority 
from  defendants  to  hire  and  discharge  these  men  ;  his  agency  was 
established  by  the  evidence  in  the  cause,  and  this  agencv  made  his 
acts  and  knowledge  those  of  the  defendants :  Woodwell  &  Co.  v. 
Brown  et  al.,  8  Wright,  121.     The  declarations  of  Nolan  made  a 
few  minutes  before  the  accident  occurred,  concerning  the  unsafe 
oondition  of  the  derrick,  were,  therefore,  admissible:  Mullan  v. 
Steamship  Co.,  28  P.  F.  Smith,  25 ;  Hanover  E.  R.  Co.  v.  Coyle, 
5  Id.  396 ;  Wharton  on  Negligence,  sec.  1173.     The  same  rule  and 
authorities  will  apply  to  the  declarationg  of  McGregor,  the  super- 
intendent. 
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It  was  the  dnty  of  the  defendants  to  furnish  Baker  with  safe 
instmmentalities  with  which  they  required  him  to  work.  He  had 
a  ri^ht  to  rely  upon  the  soundness  and  safety  of  the  derrick,  with- 
out nis  inspection  or  examination  of  it.  It  was  furnished  by  the 
company,  and  should  have  been  made  and  maintained  safe  and 
sufficient  fbr  the  purpose  for  which  it  was  used. 

Baker  is  not  chargeable  with  want  of  ordinary  care  in  hot  an- 
ticipating the  negligence  of  the  defendants.  It  does  not  matter 
whether  the  defendants,  through  tlieir  officers  or  agents,  knew  or 
did  not  know  that  the  ropes  of  the  derrick  were  rotten  from  expo- 
sure to  the  weather ;  it  was  their  duty  to  examine — not  to  know  it, 
in  such  case,  was  gross  negligence.  The  first  duty  of  Baker  to  his 
employer  was  obedience,  and  it  cannot  be  argued  that  because  he 
went  to  work  under  a  derrick,  by  order  of  his  employer's  agent, 
where  he  had  not  worked  before,  without  first  examining  the  strac- 
ture,  that  he  thereby  waived  the  duty  his  employers  owed  him,  and 
that  he  assumed  all  risks  of  danger,  even  an  extraordinary  peril : 
Ardesco  Oil  Co.  v.  Gilson,  13  P.  F.  Smith,  145 ;  Pennsylvania  R. 
R.  Co.  V.  Ogier,  11  Casey,  GCX;  Caldwell  v.  Brown,  3  P.  F.  Smith, 
453 ;  Fraser  v.  Pennsylvania  JL  K.  Co.,  2  Wright,  103 ;  Pattei-son 
V,  Pittsburgh  and  Connellsville  R  R.  Co.,  26  P.  F.  Smith,  393 ; 
O'Donnel  v.  Allegheny  Yalley  R.  R.  Co.,  9  Id.  248 ;  Mullan  v. 
Steamship  Co.,  supra ;  Oak  Ridge  Coal  Co.  v.  Reed,  5  W.  N.  C. 
3 ;  Addison  on  Torts,  sec  254  and  notes ;  Noyes  v.  Smith,  28  Vt. 
59 ;  Bessex  v.  Chicago  and  N.  W.  Ry.  Co.,  1  Wis.  Leg.  News,  162; 
Smith  V.  R.  R  Co.,  42  Wis.  255 ;  Cooker  v.  R.  R.  Co.,  36  Id.  657 ; 
Ryan  v.  Fowler,  24  N.  T.  410 ;  Lansing  v.  N.  T.  Central  R.  R. 
Co.,  49  Id.  521. 

While  Nolan  and  Baker  were  working  for  the  same  employers 
they  were  not  such  co-servants  as  would  release  the  defendants  for 
their  negligence.  Nolan  stood  in  the  place  of  the  company  towards 
Baker :  Clarke  v.  Holmes,  7  H.  and  W.  943 ;  Wedgewood  v.  C. 
and  N.  W.  Ry.  Co.,  41  Wis.  478 ;  Wharton  on  Negligence,  sec. 
222;  Corcoran  v.  Hoi  brook,  59  N.  T.  517;  Flike  v.  Boston  and 
Albany  Ry.  Co.,  53  Id.  549. 

H.  T.  Beardsley  and  Wallace  &  Krebs,  for  defendants  in  error. 
It  was  not  pretended  or  alleged  at  the  trial  that  either  Nolan  or 
McGregor  held  the  position  of  superintendent  of  the  company,  or 
that  they  were  doing  anything  else  than  work  in  the  common  em- 
ploy of  the  defendants  in  the  construction  and  finishing  up  of  the 
work  of  building  the  Bennett's  Branch  road.  They  were  in  every 
sense  of  the  word  co-employees  of  Baker,  working  with  him  in  the 
same  common  work,  and  performing  duties  and  services  for  the 
same  general  purposes.  Tliey  did  occupy  a  different  grade,  but  it 
did  not  change  their  relation  to  each  other.  The  ultimate  author- 
ity of  the  company  was  not  delegated  to  either  Nolan  or  McGregor, 
and,  therefore,  their  declarations  could  not  affect  the  company ; 
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Patton  V.  Minefiinffer,  1  Casey,  393 ;  Wood's  Law  of  Master  and 
Servant,  809 ;  Lenigh  Valley  Coal  Co.  v,  Jones,  5  Norris,  432. 
For  the  same  reason  this  case  is  distinguishable  from  Mnllan  v» 
Steamship  Co.,  snpra,  and  kindred  cases.  The  defendants  were 
not  bound  to  warrant  that  the  derrick  would  always  continue  to  be 
safe.  Baker  knew  what  the  derrick  was  used  for,  and  had  more 
opportunity  to  know  whether  or  not  the  guy  ropes  were  defective 
than  the  defendants,  and  if  he  knew  there  were  defects  and  gave 
no  information,  he  must  be  held  to  have  assumed  all  the  attendant 
risks:  Ryan  v.  Cumberland  Valley  R.  R.  Co.,  11  Harris,  884; 
Wood  on  Master  and  Servant,  765,  800 ;  Wharton  on  Negligence, 
fiecs.  212,  217 ;  Mad  River  and  Lake  Erie  R.  R.  v.  Barber,  5  Ohio, 
541 ;  Mansfield  Coal  Co.  v.  McEnery,  10  Norris,  185 ;  Frasier  v. 
Pennsylvania  R.  R.  Co.,  2  Wright,  104.  It  would  be  impossible 
for  a  railroad  company  to  exercise  such  a  supervision  of  its,  em- 
ployees and  machinery  as  is  here  demanded. 

Shabswood,  C.  J. — The  deceased,  to  recover  damages  for  whose 
death  this  action  was  instituted  in  the  court  below,  was  a  laborer 
employed  by  the  defendants  in  hoisting  stones  upon  the  cars  of  a 
gravel  train.  For  this  purpose  a  derrick  was  used  on  an  upright 
wooden  mast  held  in  place  by  guy  ropes,  and  while  in  the  act  of 
raising  a  heavy  stone,  one  of  the  ropes  broke  and  the  mast  of  the 
derrick  fell  with  great  force  on  the  deceased,  inflicting  an  injury 
from  the  effects  of  which  he  died  within  an  hour. 

Whether  the  defendants  were  prima  facie  liable  was  the  question ; 
in  otlier  words,  did  the  evidence  adduced  by  the  plaintins  make 
out  such  a  case  as  ought  to  be  submitted  to  the  jury  i  The  learned 
judge  below  thought  not,  and  accordingly  nonsuited  the  plaintifis. 

Ttie  facts  in  regard  to  the  rope  may  be  briefly  stated.  It  was 
about  two  inches  thick,  and  there  was  every  reason  to  believe  that 
it  was  originally  suflSciently  strong  for  the  purpose  for  which  it  was 
used.  But  there  was  eviaence  tnat  the  aemck  was  an  old  struc- 
ture, and  the  rope  at  the  time  of  the  accident  had  been  in  use  two 
or  three  years,  perhaps  more.  During  this  time  it  had  been  ex- 
posed to  the  weather.  Several  witnesses  who  examined  the  rope 
unmediately  after  the  accident  testified  that  at  the  place  where  it 
had  broken  it  was  rotten  and  unsafe,  and  there  was  evidence  that 
snch  was  commonly  the  result  of  the  exposure  of  such  a  rope  to 
the  weather,  for  that  or  a  much  shorter  period  of  time. 

There  is  no  dispute  as  to  the  law  applicable  to  such  a  case.  It 
has  been  long  and  well  settled.  A  servant  assumes  all  the  ordi- 
nary risks  of  liis  employment  He  cannot  hold  the  master  respon- 
sible for  an  injury  wnich  cannot  be  traced  directly  to  his  negli^nce. 
If  it  has  resulted  from  the  negligence  of  a  f ellowHservant  m  the 
same  employment,  he  must  Iook  to  him  and  not  to  the  master  for 
HBdress.  The  master  does  not  warrant  him  against  such  negligence. 
8  A.  <fc  £-  R-  Cas.— 10 
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The  duty  which  the  master  owes  to  his  servants  is  to  provide  them 
with  safe  tools  and  machinery  where  that  is  necessair.  When  ho 
does  this,  he  does  not,  however,  engage  that  they  will  always  con- 
tinue in  the  same  condition.  Any  defect  which  may  become  ap- 
parent in  their  nse  it  is  the  duty  of  the  servant  to  observe  and 
report  to  his  emplover.  The  servant  has  the  means  of  discovering 
any  such  defect  which  the  master  does  not  possess.  It  is  not  negli- 
^nce  in  the  master  if  the  tool  or  machine  oreaks,  whether  from  an 
mtemal  original  fault,  not  apparent  when  the  tool  or  machine  was 
at  first  provided,  or  from  an  external  apparent  one  produced  by 
time  and  nse  not  brought  to  the  masters  knowledge.  These  are 
the  ordinary  risks  of  tlie  employment  which  the  servant  takes  upon 
himself :  Eyan  v.  The  Cumberland  Valley  E.  R.  Co.,  11  Harris, 
884. 

But  do  these  rules  apply  to  such  an  instrument  as  a  rope  used  in 
a  derrick  which  is  employed  in  raising  heavy  weights!  No  doubt 
a  perfectly  new  rope  and  one  to  all  appearances  sound  may  break, 
and  the  master  would  not  be  responsible  for  the  consequence,  hav- 
ing furnished  a  rope  of  the  proper  size  for  the  purpose,  to  all  ap- 
pearance sound.  But  there  was  evidence  in  this  case,  sufficient 
certainlv  to  make  a  question  for  the  jury,  that  such  a  rope  after 
having  been  used  for  a  year  or  more,  and  exposed  during  that  time, 
as  the  one  in  question  seems  to  have  been,  was  no  longer  a  safe 
rope,  even  though  it  did  not  outwardly  exhibit  any  si^s  of  decay. 
The  master  is  bound  to  know  that  a  rope  under  such  circumstances 
will  only  last  a  limited  time.  It  will  not  do  for  him  to  furnish  a 
sound  rope  and  then  fold  his  arms  until  by  actually  breaking  it  is 
demonstrated  to  be  insecure.  It  will  not  do  to  say  that  the  servant 
is  bound  to  know  this  as  well  as  his  master,  and  to  warn  him  that 
after  such  a  time  he  ought  to  procure  a  new  rope.  Is  tlie  servant 
bound  to  notify  the  master  oi  that  which  he  Inaows  or  ought  to 
know  himself  without  such  information !  He  knows  how  long  the 
rope  has  been  in  use.  The  servant  may  not  know.  In  this  case 
the  deceased  did  not  know.  It  appears  to  have  been  the  first  dapr 
that  he  worked  on  the  derrick.  Tnere  was  nothing  to  attract  his 
notice  in  the  outward  appearance  to  show  how  long  it  had  been  in 
use.  It  is  the  duty  oi  employers  to  renew  instruments  of  this 
character  at  proper  intervals.    The  expense  would  certainly  not  be 

freat,  and  a  due  regard  to  the  lives  oi  their  servants  imperatively 
emands  it. 

The  order  ^iven  Nolan  just  before  the  accident  was  rightly  ex- 
cluded. It  did  not  show  that  he  Imew  of  the  defect  in  question, 
but  was  a  caution  given  to  the  men  to  keep  out  of  the  way  of  an 
accident  which  mi^t  happen  to  the  best  rope.  He  was  a  compe- 
tent witness  and  might  nave  been  examined  on  the  part  of  the 
plaintiff.  As  to  the  declarations  of  McGregor,  it  did  not  suffi- 
ciently appear  that  his  relations  to  the  work  were  such  as  to  make 
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his  declarations  evidenoe.  As  the  case  goes  back  to  another  trial^ 
it  can  be  sliown  what  his  office  and  dnties  were.  Besides,  it  would 
appear  that  the  declarations  proposed  were  made  after  the  accident^ 
and  were  not  of  sudb  a  character  as  to  show  that  he  had  preyionsi 
knowledge  of  any  defect  of  the  rope.  After  seeing  the  brokeii 
rope,  his  opinion  that  it  was  an  unsafe  rope  would  not  be  binding 
on  the  company  more  than  the  declaration  of  the  opinion  of  any 
other  witness.  Unless  the  declaration  was  to  the  effect  that  he 
knew  before  the  accident  that  the  rope  was  unsafe,  it  could  not  fall 
within  the  cases  of  Hanover  B.  B.  Co.  v.  Coyle,  5  P.  F.  Smith, 
896,  and  Mnllan  v.  Philadelphia  and  Southern  Mail  Steamship  Co., 
SS  Id.  25. 
Judgment  reversed,  and  procedendo  awarded. 

See  note,  6  Am.  and  Sng.  R  R  Gas.  604. 


Bbesnahah  V 

MiOHiQAN  Central  B.  Co. 

{Adoanee  (km,  MieMffan.     October  81,  1888.) 

AUborer  employed  by  a  contractor  who  had  been  engaged  by  a  ndlroad 
company  to  lay  water  pipe  along  its  right  of  way,  in  going  home,  after  hia 
day^  work  was  done,  made  his  way  along  the  tracks  to  a  point  where  trains 
mn  constantly  passing  in  both  directions,  and  although  there  was  enough 
nom  between  the  tracks,  he  was  run  over  by  one  train  while  apparently  try- 
ing to  aroid  another.  He  was  not  employed  upon  the  road  and  might  have 
gone  home  without  going  along  the  track,  but  his  employment  enabled  him 
to  know  the  locality,  the  risk,  and  the  need  of  watchfulness  to  avoid  injury. 
Bddf  that  no  action  would  lie  for  his  death. 

Ebbob  to  Superior  Court  of  Detroit 

Oriffin,  Dickinson,  Thnrber  &  Hosmer,  for  plaintiff  and  appel- 
lant   Geo.  V.  N.  Lothrop,  for  defendant 

Okaves,  C  J. — The  plaintiff  brought  this  action  to  charge  the 
nilroad  company  for  causing  the  death  of  her  intestate  by  negli- 
gently numing  over  him  with  one  of  its  engines  between  Twenti- 
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eth  and  Twenty-first  streets,  a  little  eafit  of  Grand  Trunk  Junction. 
The  trial  judge  directed  a  verdict  for  the  company  and  the  plain- 
tiff alleged  error.  One  Brooks  had  contracted  with  the  defendant 
to  lay  water-pipe  along  its  right  of  way  from  the  river  to  the  shops 
at  Grand  Trunk  Junction.  In  carrying  on  this  job  Brooks  had 
several  companies  of  men  at  work  upon  it,  and  the  plaintiff's  in- 
testate belonged  to  one  of  these  parties.  He  was  engaged  in  pi*e- 
paring  the  ditch  a  little  west  of  Twenty-first  street  A  box  for 
keeping  the  tools,  and  which  was  moved  from  one  point  to  another 
as  convenience  suggested,  was  standing  within  the  roadway  south 
of  the  track  and  near  the  fence,  and  between  75  and  100  feet  eajst 
of  Twenty-first  street.  The  deceased  quit  work  on  the  day  in  ques- 
tion, March  10, 1880,  at  6  o'clock,  and  in  company  with  McCarthy, 
a  fellow-laborer,  started  to  put  his  shovel  in  the  box.  They  pro- 
ceeded down  the  track  until  they  had  passed  Twenty-first  street, 
at  which  point  McCarthy  was  called  back.  The  deceased  went  on 
and  deposited  his  shovel  in  the  box.  He  was  then  only  distant 
about  100  feet  from  Twenty-fii^t  street,  but  instead  of  returning 
to  it  for  the  purpose  of  passing  to  his  home,  and  which  was  prac- 
ticable without  going  upon  the  tracks,  he  went  down  the  tracks  to 
reach  Twentieth  street,  which  was  some  700  feet  away.  At  this 
place  trains  were  almost  constantly  moving ;  those  going  west  fol- 
lowing the  south  main  track,  and  those  going  east  pursuing  the 
north  track.  The  deceased  fell  in  with  another  man,  and  the  two 
followed  the  tracks  together.  At  this  time  the  Jackson  express 
going  west  on  the  south  track  rang  its  bell  and  started.  It  had 
been  standing  at  Twentieth  street.  About  the  same  j;ime  a  Grand 
Trunk  train,  hauled  by  one  of  defendant's  engines,  passed  east  on 
the  north  track,  the  two  tracks  being  about  eight  feet  apart  The 
trains  passed  each  other  about  midway  between  the  two  streets. 
The  Grand  Trunk  train  was  going  about  eight  miles  an  hour.  It 
was  about  dusk,  but  there  was  nothing  to  prevent  seeing  the  train 
with  proper  attention.  There  was  a  space  of  some  eight  feet  be- 
tween the  south  main  track  and  the  south  side  track,  and  a  like 
space  between  the  north  and  south  main  tracks,  and  between  the 
north  main  track  and  the  stock-yard  track  there  was  another  space 
of  15  feet.  There  was  no  difficulty  in  finding  safe  positions.  The 
ground  of  preference  for  the  track  seems  to  have  been  that  the 
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way  to  Twentieth  street  outside  the  tracks  was  very  muddy.  When 
1^6  Grand  Trunk  train  had  passed  on  to  a  point  about  448  feet 
east  of  Twenty-first  street,  and  some  300  feet  distant  from  the  tool- 
box, it  stmck  decedent  and  the  man  who  was  with  him  and  ran 
07er  them. 

The  evidence  does  not  explain  whether  the  men  were  walking 
on  the  north  track,  or  whether  they  had  stepped  upon  it  from  the 
other  just  ahead  of  the  Grand  Trunk  train,  but  the  facts  rather 
point  to  the  probability  that  they  noticed  the  Jackson  train,  and 
suddenly  changed  from  the  sonth  track  to  the  other  side  to  avoid 
it,  and  withoat  noticing  the  approach  of  the  Grand  Trunk  train. 
But  whatever  may  be  the  fact  in  this  respect  the  effect  will  be  £he 
same.  There  is  no  pretence  of  any  wanton  or  wilful  conduct  on 
the  part  of  defendant,  and  it  is  needless  to  inquire  concerning  the 
negligence  charged  against  it.  It  may  be  freely  admitted  for  this 
occasion  that  it  failed  to  observe  and  exercise  proper  care.  It  does 
not  aid  the  case.  On  no  view  of  the  facts  can  it  be  said  that  the 
casualty  wajs  not  chiefi.y  owing  to  decedent's  own  negligence. 

The  case  on  its  facts  is  almost  identical  with  that  of  Campau,  35 
Mich.  468,  and  in  principle  there  is  no  difference,  and  the  observa- 
tions there  of  Mr.  Justice  Cooley  are  strictly  applicable :  *'  The 
decedent  Iiad  voluntarily  placed  himself  in  a  position  of  great  dan- 
ger. He  was  making  a  highway  of  a  railroad  track  where  he  had 
no  lawful  right  to  be,  and  upon  which  dangerous  vehicles  were 
ccmatantly  liable  to  pass.  Under  such  circumstances  he  was  called 
npon  to  exercise  more  than  ordinary  care  and  caution  to  protect 
himself  against  danger  which  was  constantly  imminent.  Instead 
of  this,  he  seems  not  to  have  availed  himself  of  any  precaution 
whatever."  "  If  the  plaintiff  can  recover  in  a  case  like  this,  it  is 
plain  that  the  negh'gence  of  the  injured  party  must  be  held  imma- 
terial in  any  conceivable  case." 

An  attempt  is  made  to  distinguish  the  case  before  us  from  the 
case  cited  on  the  ground  that  decedent  was  a  laborer  for  Brooks, 
who  was  executing  the  contract  for  laying  the  water-pipe.  This 
was  not  an  employment  upon  the  road  nor  in  connection  with  the 
track,  and  there  was  nothing  in  the  service  of  decedent  which  im- 
plied any  right  or  privilege  to  regard  the  track  as  a  foot-way,  and 
he  had  no  more  warrant  than  any  others  to  travel  up  and  down 
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upon  it.  Bnt  his  employment  and  the  theatre  of  hia  service  maj 
not  be  disregarded.  They  made  him  conversant  with  the  locality, 
the  character  and  frequency  of  trains,  the  necessity  for  incessant 
vigilance  to  avoid  injory,  and  the  fact  that  no  one  conld  venture 
upon  the  tracks  and  escape  injury  without  the  greatest  circum- 
spection. He  knew  it  was  dangerous  to  step  upon  it  without  the 
keenest  watchfulness.  The  present  case  is  therefore  quite  as  strong 
to  say  the  least  as  the  other  against  the  right  of  action*  I  think 
the  judgment  should  be  affirmed  with  costs. 
The  other  justices  concurred. 

See  note,  5  Am.  and  Bng.  R.  R.  Gas.,  (SOL 


Ooixms,  Adm'x,  etc, 

V. 

St.  Paul  and  8.  C.  B.  Oo. 

(Adoanc$  Gtm,  Mumetota,    Ifovember  24, 1888.) 

A.,  who  was  a  track-repairer,  was  injured  by  a  train  ronning  into  a  hand- 
car, upon  which  he  was  returning  home  from  work.  The  eTidenoe  showed 
that  the  head-light  of  the  locomotiye  was  not  lighted.  EM,  that  the  n^li- 
genoe  was  that  of  fellow-serrants,  and  that  the  company  was  not  liable. 

Appeal  from  order  denying  plaintiS's  motion  for  a  new  trial, 
district  court,  county  of  Nobles. 

Geo.  W.  Wilson  and  Emery  Clark  for  appellant.  E.  C.  Palmer 
and  Daniel  Eohrer,  for  respondent. 

GiLFiLLAN,  C.  J. — The  action  is  by  plaintiff,  as  administratrix,  to 
recover  for  an  injury  to  her  intestate,  Cornelius  Collins.  He  was 
a  laborer  employed  by  defendant  in  repairing  its  track,  and  at  the 
time  when  hurt  was,  with  others,  going  along  on  the  track  upon  a 
hand  car  after  nightfall.  A  train  coming  along  on  the  track  ran 
upon  the  hand  car  and  injured  Collins  so  that  he  died.  The  com- 
plaint alleges  that  there  was  negligence  in  running  the  train ;  that 
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there  was  no  light  in  front  of  the  locomotiye ;  and  that  it  had 
not  what  is  called  a  head-light.  The  negligent  omission  to  provide 
a  head-light  (or  lantern)  upon  the  locomotiye, — ^it  appearing  that  a 
head-light  is  necessary  to  the  safe  running  of  a  train  in  the  dai'k, 
— ^would  have  been  the  negligence  of  the  defendant,  as  between  it 
and  its  servants,  for  which  it  would  have  been  liable  to  them  for 
injuries  caused  by  it.  Drymala  v.  Thompson,  26  Minn.  40.  There 
was,  however,  no  evidence  that  there  was  not  a  head-light  on  the 
locomotive ;  on  the  contrary,  the  evidence  was  full  and  satisfactory 
that  it  had  a  head-light.  There  was  evidence  enough  that  it  was 
not  lighted  at  the  time.  That  was  due  to  the  neglect  of  those  in 
charge  of  the  train, — ^fellow-servants  of  Collins, — ^for  whose  negli- 
gence the  defendant  would  not  be  liable  to  him  or  his  representa- 
tives. Foster  v.  Minn.  Cent.  Ry.  Co.,  14  Minn.  360. 
The  action  was  properly  dismissed.     Order  affirmed. 

Bee  note,  5  Am.  and  Eng.  R.  R.  Cas.  604. 


S.  N.  SWEBKEY 
V. 

The  Cezttbal  Pacifio  R.  E.  Co. 

(67  Galifomia  BgporU,  16.     Ihfmnber  Term,  1880.) 

A  servant  volantarily  enterio^  upon  an  employment,  the  dangers  and 
hazards  of  which  are  known  to  him,  must  be  held  to  have  assumed  the  con- 
seqneaoes  of  such  risks.  Held,  accordingly,  that  the  defendant  was  not  liable 
for  the  death  of  an  employee,  resulting  from  a  collision  caused  by  its  failure 
to  proTide  fences  along  the  line  of  its  road,  if  the  deceased  knew  of  the  want 
of  fences. 

Where  a  new  trial  is  asked,  on  the  ground  that  the  verdict  is  against  law, 
tnd,  it  appears  that  the  jury  must  either  hare  disregarded  the  law  as  given  in 
the  instructions  of  the  Court,  or  else  have  found  a  lact  wholly  contrary  to  the 
eridenoe,  the  verdict  is  against  law,  and  it  is  proper  to  grant  a  new  trial  on 
that  ground. 

Appeal  from  an  order  granting  a  new  trial,  in  the  Fourteenth 
District  Court,  County  of  I^lacer.     Reardan,  J. 

After  the  decision  m  Department,  the  appellant  filed  its  petition 
that  the  appeal  be  reheard  m  banc,  and  the  application  was  denied. 

C.  A.  Tattle,  and  J.  M.  Fulweiler,  for  Appellants. 
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The  Court  left  the  qnestion  of  Sweeney's  knowledge  of  the  ex- 
istence of  a  fence  to  the  jury.  The  jury,  in  effect,  fonnd  that 
Sweeney  did  not  know  that  the  road  was  not  fenced.  The  jury- 
had  no  way  of  determining  Sweeney's  knowledge,  except  by  an  in- 
ference from  his  intelligence  and  habit  of  passing  over  the  road. 
If  the  jury  drew  an  improper  inference  from  this  testimony,  it 
cannot  be  claimed  that  the  verdict  is  against  law ;  a  verdict  which 
is  not  justified  by  the  evidence  is  not  against  law.  Brumagim  v. 
Bradshaw,  39  Cal.  24 ;  Smith  v.  Christian,  47  id.  18. 

Hale*  &  Craig,  for  Bespondent. 

Mtbiok,  J.-*>PIaintifiPs  husband  was  engineer  and  conductor  of 
a  construction  train  of  defendant,  and  as  such  had  been  for  some 
time,  and  was  at  the  time  of  the  occurrence  herein  spoken  of,  run- 
ning the  train  on  the  road  of  defendant  between  I^ewcastle  and 
]^ew  England  Mills.  The  train  had  taken  a  load  of  gravel  up  the 
road,  and  having  unloaded,  was  backing  down  to  Auburn,  to  there 
meet  an  up-bound  freight  train.  The  train  reached  a  point  near 
Clipper  Gap,  and  was  running  at  an  increased  rate  of  speed. 
Sweeney  was  in  charge  of  the  train,  and  was  on  the  forward  car,  as 
backing  down,  the  engine  being  at  the  other  end.  He  had  taken 
his  position  there  to  look  out  for  danger.  Just  at  the  point  where 
the  occurrence  took  place,  there  is  a  curve  in  the  road,  and  in  round- 
ing the  curve,  the  leading  car  ran  over  two  head  of  cattle,  several 
cars  and  the  engine  were  thrown  from  the  track,  and  Sweeney  Was 
killed.  At  that  point,  the  track  was  not  fenced.  The  other  facts 
necessary  to  the  decision  of  this  case  are  stated  in  the  opinion  of 
the  Court  below  hereinafter  copied.  The  jury  rendered  a  verdict 
for  the  plaintiff  for  $20,000.  JOefendant  moved  for  a  new  trial, 
which  was  granted ;  and  plaintiff  appealed.  In  granting  the  motion 
for  a  new  trial,  the  Court  below  gave  its  reasons  as  follows : 

'^  I  am  now  of  the  opinion,  that  the  motion  for  a  nonsuit,  made 
when  the  plaintiff  rested  in  chief,  should  hiive  been  granted,  as  also 
the  same  motion,  when  it  was  renewed  at  the  close  of  the  whole 
case,  for  the  following  reasons,  viz. :  The  second  ground  upon 
which  the  nonsuit  was  asked  is :  ^  That  it  appears,  from  the  testi- 
mony introduced  by  the  plaintiff,  that  the  deceased  Sweeney  had 
full  knowledge  of  tne  fact  that  the  road  was  not  fenced  at  the  point 
or  near  the  point  where  the  collision  occurred,  resulting  in  his 
death ;  and,  having  such  full  knowledge,  he,  by  entering  into  and 
continuing  in  the  employment  of  the  defendant,  took  upon  himself 
the  risks  and  hazards  necessarily  incident  to  the  service,  and  that 
this  risk,  which  resulted  in  the  collision,  was  necessarily  incident  to 
the  employment.' 

^^  From  the  testimony  of  the  plaintiff's  witnesses,  and  as  the  case 
stood  when  plaintiff  rested,  it  would  haixily  be  rational  to  deny  that 
the  deceased  had  known  for  months,  indeed  years,  before  the  acci- 
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dent  which  caused  his  death,  that  the  road  at  and  for  miles  each 
side  of  the  point  where  the  collision  occurred  was  not  protected  by 
fences  and  cattle-guards ;  and  being  an  intelligent,  reasonable  human 
being,  and  engaged  constantly  as  a  locomotive  engineer  over  this 
particular  portion  of  the  roaa,  he  must  be  deemed  to  have  known 
that  cattle  were  likely  to  intrude  upon  the  track,  and  that  thereby 
there  was  danger  of  just  such  an  accident  as  resulted  in  his  death. 

*^It  is  admitted  by  plaintiff's  counsel,  that  tiie  employee  assumes 
all  the  risk  naturally  mcident  to  his  employment ;  but  it  is  said  that 
the  risk  here  spoken  of  was  not  naturally  mcident  to  the  employ- 
ment of  the  engineer  Sweeney.  If  I  understand  their  position,  it 
is  this :  that  the  defendant  failed  in  its  duty  to  its  employees  by 
not  fencing  in  the  railroad  track;  that  it  was  negligent  in  this  re- 
spect, and  the  death  of  Sweeney  is  due  directly  to  this  negligence ; 
and  to  an  action  of  this  kind  it  is  no  defence  tnat  Sweeney  had  full 
knowledge  of  this  particular  negligence,  and  equally  with  the  de- 
fendant well  knew  the  danger  that  might  flow  tiieref  rom ;  in  other 
words,  that  a  risk  cannot,  under  any  circumstances,  be  naturally  in- 
cident to  the  employment  if  it  be  incurred  through  the  negligence 
or  want  of  care  on  the  part  of  the  employer.  This,  as  it  seems  to 
me,  is  stretching  the  principle  beyond  its  legitimate  limits.  As  I 
understand  it,  one  may  engage  in  and  conduct  a  dangerous  business, 
provided  it  be  one  not  prohibited  by  law ;  and  to  assist  him  may  em- 
ploy another,  without  incurring  a  responsibility  to  such  employee 
for  injuries  sustained  in  such  hazardous  engagement,  provided  the 
danger  or  risk  be  equally  known  to  both.  In  such  case,  the  servant 
voluntarily  entering  upon  an  employment,  the  dangers  and  hazai'ds 
of  which  are  well  known  to  him,  must  be  held  to  have  assumed  the 
consequences  of  such  risks,  because  they  then  become  naturally  in- 
cident to  the  employment. 

''An  engineer  of  a  locomotive  is  unquestionably  entitled  to  have 
an  engine  as  safe  and  as  perfect  as  human  skill  and  prudence  can 
produce ;  and  if  he  sustain  an  injury  by  reason  of  some  defect  or 
imperfection  which  was  known  to,  or  should  have  been  known  to, 
his  employer,  and  of  which  he  neither  had  nor  could  readily  obtain 
any  knowledge,  he  could  have  his  remedy  against  the  employer ; 
for  then  he  had  the  right  to  rely  upon  the  presumption  that  such 
employer  had  performed  his  whole  duty  in  tnat  behalf,  and  the  risk 
he  incurred  was  not  one  that  he  could  reasonably  anticipate,  nor 
was.  it  naturally  incident  to  the  employment.  But,  on  tne  other 
band,  if  the  emjJoyer  disclosed  to  his  employee  the  defect  of  the 
machine  which  made  it  dangerous,  or  it  was  well  known  to  him,  and 
lie  still  voluntarily  engaged  m  the  employment,  he  assumed  the  con- 
fiequences  of  the  danger  he  incurred,  and  by  his  own  carelessness 
and  recklessness  contributed  directly  to  the  injury  sustained  by 
liim ;  the  risk  was  reasonably  and  naturally  incident  to  his  employ- 
ment 
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"  I  instructed  tlie  jury  in  the  following  lan^oage :  *  If  the  jniy 
believe  from  the  eviaence  that  the  deceased,  Edward  Harry  Swee- 
ney, did,  before  the  collision  which  resulted  in  his  death,  know  that 
the  road  over  which  he  had  to  run  his  train,  or  any  considerable  por- 
tion of  it,  including  the  place  where  the  collision  occurred,  was 
not  fenced  or  provided  with  cattle-guards,  and  that  cattle  might 
stray  thereupon  and  cause  him  injury,  he  must  be  deemed  to  have 
assumed  the  risk  of  employment,  and  tbe  plaintiff  cannot  recover, 
and  your  verdict  shoula  be  for  defendant.  I  also  told  the  jury, 
that,  *  before  the  plaintiff  can  recover  in  this  case,  the  jury  must  be 
satisfied  from  the  evidence :  (1)  That  the  deceased  Swefeney  came 
to  his  death  in  consequence  of  defendant's  neglect  to  erect  fences  or 
cattle-guards  along  its  line  of  road ;  (2)  that  defendant  knew  that 
the  road  was  not  provided  with  fences  or  cattle-guards,  and  the  same, 
and  service  thereon  were  therefore  dangerous ;  and  also  (3)  that  the 
deceased  Sweeney  did  not  know  of  said  unprotected  condition  of 
the  said  road,  or  the  danger  to  which  he  was  exposed  in  con- 
sequence thereof/ 

'^  Assuming  that  these  instructions  state  the  law  of  the  case  so  far 
as  the  jury  was  concerned  (and  I  have  no  doubt  that  for  the  pnr- 

ns  of  tnis  motion  it  must  be  so  assumed),  the  question  now  arises, 
le  verdict  against  law^?  With  the  views  I  entertain,  and  have 
hereinbefore  expressed,  I  have  no  hesitation  in  saying  that  it  is 
clearly  against  law;  and  for  the  reasons  already  given,  it  is,  in  my 
opinion,  opposed  to  both  law  and  evidence. 

"  The  jury  must  either  have  found  that  Edward  Sweeney  was 
ignorant  of  the  unprotected  condition  of  the  road,  or  wholly  disre- 
garded the  instructions  of  the  Court. 

"  That  Sweeney  did  not  possess  the  knowledge  mentioned  in  the 
instructions,  the  jury  were  not  at  liberty  to  finaf rom  the  evidence ; 
upon  this  point  it  was  full  and  conclusive,  and  without  the  least 
conflict.  Contradiction  of  it  was  not  even  attempted.  It  was 
shown  by  the  testimony  that  he  was  a  careful  engineer  and  an 
intelligent  man,  and  as  engineer  of  a  locomotive  had  been  run- 
ning over  this  particular  division  of  the  road  for  two  years  and  a 
half  continuously  next  preceding  his  death,  and  for  the  last  four 
months  of  that  time  as  engineer  and  conductor  of  the  gravel  train, 
of  which  he  was  in  charge  at  the  time  of  his  death,  travelling  over 
this  particular  portion  of  the  road  several  times  a  day. 

"  There  is  no  question  here  of  conflict  of  evidence  or  preponder- 
ance of  evidence ;  on  this  point,  it  is  all  one  way." 

We  agree  with  the  views  of  the  learned  jud^  who  presided  in 
the  Court  below,  so  far  as  applicable  to  the  points  in  controversv. 
We  are  of  opinion  that  the  rule  of  lawgoveming  this  case  is  thei^in 
correctly  stated. 

Order  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 

See  note,  6  Am.  and  £ng.  R  R  Gas.  604. 
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W.  C.  Shbldom 
G.  W.  Daltov. 

(67  Oal^amia  Beparti,  19.) 

An  tpf>eal  taken  after  the  death  of  one  of  the  adTene  parties,  and  before 
the  tttlMtitutioa  of  his  successor,  dismissed  as  premature. 

Appeal  from  the  judgment  for  the  plaintifb,  in  the  Sixth  Dis- 
trict Coort,  Connty  of  Sacramento.     Bebd,  J. 

The  appeal  was  taken  by  Thomas  L.  Acock  and  others^  Inter- 
venors. 

A.  P.  Catlin,  and  S.  M.  Wilson,  for  Appellant. 

H.  C.  Beattjy  A.  C.  Freeman,  and  J.  W  •  Armstrong,  and  John 
T.  Carey  in  proper  person,  for  Bespondent. 

The  Coart. — -There  were  two  plamtifib  in  this  case,  one  of  whom 
died  before  this  ap{)eal  was  taken.  There  was  no  suggestion  of  the 
death,  and  no  substitation  of  the  personal  representative  of  the  de- 
eeased  plaintiflL  It  is  conceded  that  the  appeal  was  prematurely 
taken,  and  the  motion  to  dismiss  is  granted. 

Appeal  dismissed. 

Bee  note,  6  Am.  and  £ng.  R.  R  Oas.  504. 


Thb  Central  Bailboad 

V. 

Xennet, 

m 

(64  Georgia  Beparti,  100.    September  Tenn^  1870.) 

Ketther  the  amendment  to  the  plaintifTs  declaration,  nor  the  evidence 
dfered  in  support  thereof,  takes  it  without  the  ruling  when  it  was  here  before, 
ind  consequently  the  judgment  refusing  a  new  trial  must  be  rerersed. 

Before  Judge  Hillyer.    Henry  Superior  Court. 

A.  B.  Lawton ;  Stewart  &  Hall,  for  plaintiff  in  error. 

Geo.  ir.  Nolan ;  W.  F.  Wright ;  J.  J.  Floyd,  for  defendant. 

Wasiteb,  C.  J. — ^This  was  an  action  brought  by  the  plaintiff  a^inst 
the  defendant,  as  one  of  its  employees,  to  recover  damages  alleged 
to  have  been  sustained  by  him  m  having  been  thrown  off  the  de- 
fendant's road  when  going  thereon  in  one  of  the  defendant's  crank- 
cars,  in  consequence  of  its  alleged  defective  construction,  and  the 
negligence  of  the  defendant.  On  the  trial  of  the  case  the  jury 
onder  the  charge  of  the  court,  found  a  verdict  in  favor  of  the  plain- 
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tiff  for  the  snm  of  $2,500.  A  motiou  was  made  for  a  new  trial 
on  the  several  gronnds  therein  stated,  which  was  oyerrnled,  and  the 
defendant  excepted. 

It  appears  from  the  record,  that  on  the  last  trial  of  this  case,  the 
plaintific  amended  his  declaration  and  alleged  ^'  that  the  crank-car 
from  which  plaintiff  was  thrown  was  not  constmcted  as  crank- 
cars  usually  are  and  were  before  that  time,  and  of  that  fact  plaintiff 
had  no  knowledge,  and  said  car  so  constructed  w^as  much  more  un- 
safe than  crank-cars  constructed  as  usual,  and  that  of  this  defendant 
had  notice,  and  did  not  communicate  the  same  to  plaintiff." 

The  main  controlling  question  in  this  case  is  whether  the  forego- 
ing amendment  to  plaintiff's  declaration^  and  the  evidence  intro- 
duced by  him  on  the  last  trial  of  this  case,  takes  it  out  of  the  ruling 
of  this  court  in  58  6a.  485.  in  the  case  between  the  same  parties, 
as  to  the  right  of  the  plaintiff  to  recover  from  the  defendant  under 
the  law.     What  are  tne  allegations  in  the  amended  declaration  ? 
First,  that  the  crank-car  from  which  plaintiff  was  thrown  was  not 
constructed  as  crank-cars  usually  are  and  were  at  that  time — with- 
put  alleging  whereia  it  was  not  so  constmcted,  or  in  what  manner 
it  was  constructed  differently  from  what  crank-cars  usually  are  and 
were,  so  as  to  have  put  the  defendant  upon  notice  as  to  what  was 
the  alleged  difference  between  the  car  from  which  he  was  thrown 
and  other  crank-cars  usually  used  on  defendant's  road  and  other 
railroads.     How  was  its  construction  different  from  other  crank-cars 
usually  used  on  railroads?    Second,  that  of  that  fact  (to  wit)  the 
fact  that  the  crank-car  was  not  constructed  as  crank-cars  usually  are, 
the  plaintiff  had  no  knowledge.     How  could  the  plaintiff  have  had 
any  knowledge  of  the  difference  in  the  construction  of  that  crank- 
car  and  other  crank-cars  usually  used  on  railroads,  if  no  such  differ- 
ence in  its  constniction  existedl  or  when  the  difference  in  its  con- 
struction was  not  alleged  and  described  I     Third,  that  the  said  car 
so  constructed,  that  is  to  say  ''  not  constructed  as  crank-cars  usually 
are,"  was  much  more  unsafe  than  crank-cars  constructed  as  usual, 
and  of  this  the  defendant  had  notice,  and  did  not  communicate  the 
same  to  the  plaintiff.     What  was  the  difference  in  the  construction 
of  the  crank-oar  from  which  the  plaintiff  was  thrown  and  other 
crank-cars  usually  used  on  railroaas  of  which  the  defendant  had 
notice  and  did  not  communicate  to  the  plaintiff  ?    Can  any  human  be- 
ing tell  what  was  that  difference  in  the  construction  oi  the  crank- 
oar  from  which  the  plaintiff  was  thrown,  and  the  construction  of 
other  crank-cars  usually  used  on  the  defendant's  and  other  railroads, 
of  which  the  defendant  had  notice  and  failed  to  communicate  to 
the  plaintiff,  from  the  allegations  in  the  plaintiff's  amended  declara- 
tion ?     The  legal  presumption  is  that  the  plaintiff  stated  his  case  as 
strongly  in  his  own  favor  in  the  amendment  as  the  facts  would  an- 
tliorize  him  to  do.     So  much  for  the  new  case  made  by  the  plain- 
tiff's  amended  declaration.    What  is  the  evidence  of  Beed,  the 


CBNTBAL  BAILBOAD  V.  KENNET.  167 

pbintiflPs  witness,  in  support  of  the  alleged  new  case  made  by  the 
ameDdmentt  He  states  that  he  used  the  crank-car  abont  two  years 
and  that  it  was  properly  constmcted  so  far  as  he  knew,  except  one 
wheel  which  was  a  little  loose  on  the  axle,  of  which  he  notified  the 
plaintiff  (the  plaintiff  testified  tliat  he  wedded  the  wljeel  and  said 
that  he  believed  that  it  was  as  good  now  as  it  was  the  day  it  came 
out  of  the  shop),  that  it  freqaently  ran  off  the  track  with  him  at 
frogs — small  mnges  and  light  wheels  made  it  liable  to  mn  off  the 
tra^  at  frogs.  Such  cars  as  the  plaintiff  was  hnrt  on  are  liable  to 
nm  off  going  over  frogs  rapidly,  because  of  the  small  flanges  and 
light  weight  wheels,  as  before  stated.  Plaintiff  had  severu  years' 
experience  as  section  master  on  the  road,  and  had  seen  the  car  from 
which  he  was  thrown  in  use  repeatedly  and  rode  on  it  with  wit- 
ness. 

There  is  nothing  in  Seed's  evidence  going  to  show  that  the 
cnnk-car  was  not  constructed  as  crank-cars  usually  are,  but  on  the 
eontrar V  he  states  that  it  was  properly  constructed.    It  is  true  that  he 
states  that  it  frequently  ran  off  with  him  at  frogs,  not  on  account 
of  its  improper  construction,  or  because  it  was  not  constructed  as 
cnnk-cars  usually  are,  as  alleged  in  plaintiff's  amended  declaration, 
bat  because  such  cars  are  liable  to  run  off  when  going  over  frogs 
for  the  reasons  stated  by  the  witness.     There  is  no  evidence  that 
this  crank-car  was  any  more  liable  to  run  off  the  track  at  frogs  than 
any  other  crank-car  of  its  class,  and  the  plaintiff  himself  testified 
that  he  did  not  know  what  did  cause  it  to  run  off.     It  is  true  this 
car  had  frequently  run  off  with  Reed  at  frogs,  but  all  such  cars 
are  liable  to  mn  off  at  frogs  when  going  rapidly,  and  there  is  no 
evidence  how  the  car  was  going  wnen  it  ranoff  with  Keed.     If 
this  car  had  .any  hidden  defect,  not  discoverable  by  ordinary  dili- 
gence, different  from  other  cars  of  the  same  class  which  caused  it 
to  ran  off  at  frogs  when  other  cars  of  the  same  class  would  not, 
aad  the  defendant  knew  it,  then  the  plaintiff  should  have  alleged 
and  proved  it  at  the  trial.     According  to  the  allegations  in  the 
plaintiff's  amended  declaration,  and  the  evidence  adduced  in  sup- 
port thereof,  there  is  nothing  to  take  the  case  out  of  the  rulings  of 
this  court  as  made  between  these  same  parties  and  reported  m  58 
Ga.485. 
Let  the  judgment  of  the  court  below  be  reversed. 

Blecklet,  J.,  concurring. — I  concur  in  the  judgment,  not  on 
the  idea  that  the  plaintiff's  amendment  to  the  declaration  is  not 
snfficientlj  certain  and  definite  (^there  being  no  demurrer  for  want 
of  certainty),  but  for  the  sole  reason  that  the  plaintiff  failed  to 
prove  the  matter  of  the  amendment.  His  own  witness  testified 
that  the  car  was  properly  constructed.  If  the  particular  car  had  a 
hidden  vice  not  common  to  cars  of  its  class,  and  if  the  supervisor 
knew  of  such  hidden  vice,  the  plaintiff  was  entitled  to  notice  of  it; 
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bat  if  the  car  would  run  off  at  f  ro^  merely  because  it  was  a  light 
car  with  short  flanges,  and  if  cra^-cars  properly  constructed  are 
constructed  in  that  way,  and  therefore  would  l>e  as  liable  as  this 
particular  one  to  jump  the  track  at  frogs,  I  think  the  plaintiff  took 
the  risk,  and  that  he  cannot  recover. 

Jackson,  J.,  dissenting. — ^In  my  judgment  the  case  made  on  this 
trial  takes  this  judgment  of  the  Superior  Clourt  withont  the  de- 
cision of  the  case  between  the  same  parties  in  the  58th  6a. 

The  supervisor  of  the  track,  the  immediate  superior  officer  of 
the  plaintiff,  who  was  a  section  master,  directed  the  plaintiff  to 
attend  to  some  business  on  a  section  other  than  his  own,  and  with 
which  he  was  unacquainted,  and  put  the  plaintiff  in  charge  of  the 
supervisor's  crank-car,  with  the  use  and  working  of  which  plaintiff 
waa  also  unacquainted,  having  been  on  it  but  once  with  the  super- 
visor ;  and  although  the  supervisor  knew  that  the  car  waa  light  and 
the  flange  of  the  wheel  quite  shallow,  and  that  the  car  ran  off  the 
track  very  easily  at  frogs,  and  had  frequently  run  off  with  the 
supervisor  at  frogs,  yet  gave  no  notice  thereof  to  the  plaintiff,  wlio 
did  not  know  it  ever  ran  off.  The  plaintiff  had  been  accustomed 
to  a  pole-car,  much  heavier  and  less  liable  to  run  off  the  track,  and 
in  consequence  of  his  want  of  notice  of  the  character  of  this  car  on 
which  the  supervisor  placed  him,  and  of  its  having  frequentiv  run 
off  the  track  with  the  supervisor  at  frogs,  passing  the  point  of 
danger  with  les6  care  than  he  would  have  used  had  he  known  of 
its  liability  to  run  off  at  such  a  place,  the  car  was  thrown  from  the 
track  and  plaintiff  was  badly  crippled. 

This  is  substantially  the  case  made  by  the  plaintiff's  proof,  the 
jury  passed  upon  the  evidence  and  believed  this  version  of  the 
transaction,  introduced  under  an  amendment  not  demurred  to;  the 
presiding  judge,  certainly  not  inclined  to  be  partial  against  railroad 
companies,  as  he  is  a  director  of  one  of  them,  approved  the  finding, 
and  the  rule  applied  to  all  natural  persons  that  this  court  will  not 
inteilFere  with  the  discretion  of  the  presiding  judge  in  refusing  a 
new  trial  on  the  ground  that  the  verdict  is  stronglv  against  the 
weight  of  the  evidence,  unless  that  discretion  has  been  abused, 
should  be  applied,  I  think,  in  this  case,  under  these  facts,  to  this 
company. 

If  the  above  facts  were  believed  by  the  jnry,  the  company  was 
negligent  in  that  the  supervisor  did  not  warn  his  subordinate  of 
the  cliaracter  of  the  car  and  the  danger  to  be  apprehended  when  it 
passed  over  the  frogs,  and  the  jury  having  found  the  fact  of  negli- 
gence against  the  company,  it  being  peculiarly  their  office  to  pass 
upon  questions  of  negligence — ^and  there  being  evidence  sufficient 
to  support  the  finding — I  cannot  say  that  the  judse  abused  his  dis- 
cretion, and  therefore  I  think  the  judgment  shoula  be  affirmed,  and 
I  dissent  from  the  reversal. 
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(Addonee  Camy  Wuwndn.     Odober  10,  1882.) 

In  to  action  agminst  an  ezpresa  company  for  injuries  receiyed  while  in  its 
empiojnient,  an  allegation  in  its  complaint  that  such  injuries  were  caused  by 
the  oegli^nce  of  one  who  was  the  '^asent  and  manager  of  the  said  corn- 
pan  j*s  office**  in  the  city  where  the  plaintifl  was  employed,  does  not,  in  ab- 
seoce  of  further  allegations  showing  what  the  duties  and  powers  of  such 
agents  were,  create  the  presumption  that  he  was  a  vice-principal,  for  whose 
aegliflent  acts,  resulting  in  injury  to  its  employees,  the  express  company 
would  be  liable. 

And  especially  does  not  such  presumption  arise  where  the  complaint  fur- 
ther shows  that  the  acts  from  which  thei  injury  resulted  were  done  by  such 
agent  while  engaged  as  driver  of  the  team  drawing  goods  between  the  com- 
pany^ office  and  the  depots,  and  while  defendant  was  riding  to  and  fro  as- 
nsiing  in  loading  and  unloading  such  goods. 

Whether,  if  the  complaint  had  alleg^  facts  showing  that  such  agent  was 
in  fact  the  vice-principal  of  the  company,  and  empowered  to  do  all  acts  at  a 
oertun  city  which  the  company  was  authorized  to  do,  the  company  would 
be  liable  for  his  negligence,  wliile  engaged  in  the  same  work  with  the  plain- 
tiff, is  not  here  determined. 

Appeal  from  Circnit  Conrt,  Winnebago  connty. 
James  Freeman,  for  appellant.    Weisbrot  &  Harshaw,  for  re- 
spondent. 

Tatlob,  J. — ^This  action  was  bronght  to  recorer  damages  for  an 
injury  received  by  the  plaintiff  while  in  the  employ  of  the  defend- 
ant company,  and  whicn  he  alleges  was  the  result  of  the  careless- 
ness of  tne  defendant's  agent.     The  complaint  of  the  plaintiff  was 
demnrred  to  for  the  reason  that  it  did  not  state  facts  sufficient  to 
oonstitate  a  cause  of  action.     The  demurrer  was  sustained,  and 
from  the  order  sustaining  the  same  the  plaintiff  appealed  to  this 
eonrt    The  following  is  a  copy  of  the  complaint :  "  The  plaintiff 
eomplains  and  alleges :  That  the  defendant  is  a  foreign  corpora- 
tion, dnly  incorporated  and  doing  business  in  the  State  of  Wiscon- 
sin, engaged  in  transporting  money,  goods,  wares,  and  merchandise, 
for  hire,  from  place  toplace ;  that  said  defendant  has  an  office  in 
the  city  of  Osnkosh,  Winnebago  county,  Wisconsin,  and  has  had 
for  the  past  15  years;  that  one  W.  Colvin  is  now,  and  has  been  for 
the  past  15  years,  agent  and  manager  of  the  said  company's  office 
in  the  city  of  Oshkosh,  in  the  county  and  state  aforesaid ;  that  the 
plaintiff  has  been  engaged  and  employed  by  the  said  defendant  in 
their  office,  in  the  city  of  Oshkosh,  aforesaid,  for  the  past  14  years, 
aod  \ras  so  employed  and  working  for  said  defendant  on  the  twenty- 
third  day  of   June,  1881;  that  said  defendant  received  money, 
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goods,  wares,  and  merchandise  at  its  office  in  said  city,  from  the 
railroads  entering  said  city,  and  from  merchants,  bankers,  and  other 
persons,  and  transferred  the  same  to  and  from  the  railroad  offices 
m  said  city  in  wagons  owned  and  operated  by  said  defendant ;  that 
the  plaintifiPs  duty  was  to  go  to  and  f  I'om  the  said  railroad  offices 
and  said  defendant's  office  with  said  wagons,  receive,  load,  and  un- 
load goods,  wares,  and  merchandise  npon  and  from  said  wagons  of 
the  said  defendant,  so  used  and  engaged  in  transferring  goods, 
wares,  and  merchandise  from  the  railroads  and  the  office  of  the 
said  defendant ;  that  on  the  twenty-third  day  of  Jane,  1881,  while 
so  engaged  and  employed  in  going  from  the  office  of  the  said  de- 
fendant to  the  depot  of  the  Chicago  and  Northwestern  R.  K.  Co. 
with  a  load  of  goods,  wares,  and  merchandise  then  being  trans- 
ferred from  the  said  defendant's  office,  in  the  said  defendant's 
wa^on,  which  wagon  was  then  being  driven  and  managed  by  the 
said  W.  Colvin,  agent  and  manager  of  the  said  defendant,  this 
plaintiff  being  npon  said  wagon  by  direction  of  said  W.  Colvin, 
was,  on  said  twenty-third  day  of  Jane,  1881,  by  reason  of  the  care- 
less, negligent,  and  nnskilf  al  driving  and  management  of  the  said 
wagon  by  the  said  Colvin,  thrown  from  said  waffon  to  the  ground, 
without  any  fault  or  negligence  on  his  part,  at  the  comer  of  Tenth 
and  Kansas  streets,  and  a  part  of  the  load  upon  said  wagon  thrown 
on  to  him,  and  his  left  ankle  crushed  and  broken,  by  means  where- 
of the  plaintiff  was  made  to  suffer  gi*eat  bodily  pain,  and  for  a  long 
time  was  made  sick  and  unable  to  labor,  and  was  confined  to  his 
bed  and  house,  and  is  still  unable  to  labor,  and  still  suffers  great 
bodily  pain  from  said  injury.  Wherefore  the  plaintiff  demands 
judgment  against  the  defendant  for  the  sum  of  $5,000." 

Upon  the  argument  in  this  court  the  learned  counsel  for  the 
appellant  insists  that  the  complaint  shows  that  Colvin,  who  is  des- 
ignated in  said  complaint  as  ^'  the  agent  and  manager  of  said  com- 
pany's office  in  the  city  of  Oshkosh,"  is  and  was  the  vice-principal 
or  "  alter  ego"  of  the  defendant,  and  that  consequently  the  defend- 
ant company  is  liable  for  any  and  all  negligent  acts  done  by  him  in 
his  employment,  by  reason  of  which  an  injury  results  to  one  of  its 
employees ;  that  the  agent  of  the  defendant  company  must  be  held 
to  be  the  embodiment  or  personality  of  the  company,  and  his  acts, 
done  in  the  business  of  his  company,  must  be  deemed,  for  all  pur- 
poses, the  acts  of  the  company  itself.  This  was  evidently  the  the- 
ory upon  which  the  complaint  was  drawn.  The  complaint  does 
not  charge  the  negligence  of  the  company  as  the  cause  of  the  in- 
jury, but  does  charge  that  the  negligence  of  the  agent  caused  it, 
claiming  that  because  he  was  the  agent  and  manager  of  the  com- 
pany his  negligence  was  the  negligence  of  the  company  as  between 
itself  and  its  employees,  as  well  as  third  persons.  The  difficulty  of 
this  theory  of  the  learned  counsel  is  that  the  complaint  does  not 
contain  any  allegations  which  show  what  the  duties  and  powers  of 
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this  agent  and  manager  were,  or  which  tend  to  show  that  he  was 
the  Yice-principal  or  alter  e^o  of  the  company.     The  only  acts 
shown  to  nave  been  done  by  me  agent  in  his  employment  are  snch 
tf  dearly  show  that  he  was  acting  as  a  co-employee  of  the  plaintiff 
in  performing  the  work  of  the  defendant,  and  that,  while  so  em- 
ployed, his  n^ligence  caused  the  injury  of  which  he  complains. 
The  plaintiff  aiUeges  t^t  it  was  his  dnty,  as  employee  of  tne  de- 
fendant, to  go  to  and  from  the  railroad  offices  and  defendant's 
office  with  wagons,  and  receive,  load,  and  unload  goods,  wares,  and 
merehandise  upon  and  from  said  wagons ;  that  he  was  engaged  in 
that  busings  when  he  was  injured ;  and  that  Colvin,  the  agent, 
was  employed  in  driving  the  team.    It  seems  to  us  very  clear  that 
if  the  business  of  the  defendant  was  in  part  to  transport  ^oods  to 
and  from  the  railroad  depots  from  its  office  in  the  city,  and  it  was 
the  duty  of  the  plaintiff  to  load  and  unload  such  goods,  and  ride 
upon  the  defendant's  wagon  to  and  from  the  city  office  to  the  rail- 
road depots  in  the  performance  of  such  duty,  and  at  the  same  time 
it  was  tne  duty  of  the  agent  to  drive  the  team  in  the  performance 
of  that  work,  then  the  agent  and  plaintiff  were  engaged  in  the  per- 
formance of  the  same  work  for  the  defendant,  and  are  co-employees 
within  the  most  limited  definition  of  that  term.    The  complaint 
failing  to  set  out  any  of  the  duties  of  the  agent  other  than  that  he 
was  engaged,  at  the  time  of  the  accident,  in  driving  the  team  which 
drew  Sie  goods  to  and  from  the  office  to  the  depots,  while  the 

I  plaintiff  was  riding  to  and  from  and  assisting  in  loading  and  un- 
oading  the  same,  an  emplovment  which  clearly  makes  them  co- 
employees,  the  court  would  not  be  justified  in  nolding,  as  a  ques- 
tion ot  law,  that  the  a^nt,  while  domg  that  work,  was  not  a  co- 
employee  with  the  plamtiff. 

Designating  Colvin  as  agent  and  manager  does  not  convey  any 
definite  idea  of  the  powers  vested  in  such  manager  or  agent.    The 
court  cannot  presume  from  that  designation  that  he  had  all  the 
powers  of  the  company  and  stood  in  its  place  for  all  purposes ;  and 
especially  must  this  be  so  where  the  complaint  itself  snows  that  the 
omy  acts  he  did  perform,  and  from  which  the  injury  resulted,  were 
performed  hj  him  in  the  business  of  the  defendant  as  a  co-employee 
with  the  plamtiff.    If  the  complaint  had  alleged  facts  showing  that 
Colvin  was  in  fact  the  vice-principal  of  the  defendant,  and  author- 
ized and  empowered  to  do  all  acts  at  the  city  of  Oshkosh  which 
the  company  were  authorized  to  do,  there  would  still  remain  the 
disputed  question  whether  the  company  would  be  liable  to  the 
plaintiff  for  the  negligence  of  such  agent  when  in  fact  employed 
m  the  same  work  with  the  plaintiff.    If  the  a^ent  or  manager  nad 
foil  power  to  act  for  the  company  at  Oshkosh  in  all  matters  per- 
taining to  its  business  there,  and  was  also  required  to  act  as  driver 
of  the  team  in  transporting  goods,  etc.,  to  and  from  the  office  to 
the  depots,  the  autnorities  are  somewhat  in  conflict  whether  he 
8A.<feR  RCaa.— 11 
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would  not  be  held  as  the  plaintiff's  oo-emnloyee  while  so  enga^ed^ 
notwithstanding  his  ample  authority  in  other  respects,  and  wheuer, 
for  his  negligence  in  the  capacity  of  driver,  the  company  might 
not  claim  exemption  from  liability  on  the  ground  that  the  injury 
resulted  from  the  negligence  of  a  co-employee.  Crispin  v.  Babbitt^ 
81  N.  T.  616 ;  McOosker  v.  R  R.  Co.,  84  N.  Y.  77 ;  S.  C,  6  Am. 
and  Eng.  R.  R.  Cas.  564;  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St. 
287;  Bnckun  v.  R  R  Co.,  2  Kan.  505-516;  Wood,  Master  and 
Serv.  §§  438,  451,  453.  Upon  this  question  we  give  no  opinion, 
as  we  are  satisfied  that  the  complaint  does  not  state  any  facts  show- 
ing that  the  agent,  Colvin,  stood  in  the  relation  of  vice-principal  of 
the  defendant. 

The  order  of  the  Circuit  Court  is  affirmed,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 

See  note,  5  Am.  and  Eng.  R  R  Cas.  525. 


John  MoLbod,  Receiver, 

V. 

John  Guttheb's  Adm'b. 

(Advance  (km^  KaOuchy.     Oct.  6,  1883.) 

The  particular  facts  of  each  case  must  determine  the  relevancy  of  declara- 
tion sought  to  be  proven  or  part  of  the  res  ffestn  of  the  cause  of  action. 

AU  declarations  made  at  the  same  time  the  main  fact  under  consideration 
takes  place,  and  which  are  so  connected  with  it  as  to  illustrate  its  character, 
are  admissible  as  original  evidence,  beine  a  part  of  the  res  gestas. 

A  train-dispatcher  sent  a  dispatch  with  the  following  words:  "  Can  have 
until  ten,  10,  o'clock  a.m.  to  make  Beard's  for  numl^  2  and  number  4." 
The  conductor  receiving  it  gave  it  the  construction  as  if  it  read,  '*  Can  have 
tmtil  ten  minutes  after  ten  o'clock  a.m.  to  make  Beard's,'^  and  ran  his  traui 
accordingly.  A  collision  ensued  from  which  he  was  killed.  Hdd^  that  the 
railroad  company  was  liable  for  the  death  of  the  conductor  caused  by  the 
collision. 

A  ndlroad  company  is  not  liable  for  injuries  committed  by  one  of  its  ser- 
vants upon  another  servant  when  they  are  co-equal  in  power,  authority  and 
degree,  unless  the  negligence  is  fixed  upon  the  company  or  its  agents,  who 
are  superior  in  rank  to  the  injured  servant,  or  who  are  not  eng^aged  in  the 
same  aepartment  of  service. 

When  its  servants  are  of  the  same  department  of  service,  and  one  has  au- 
thority to  control  the  action  of  the  other,  the  company  wiU  be  responsible 
for  the  gross  negligence  of  the  servant  superior  in  authority. 

Where  the  servants  are  not  employed  in  the  same  department,  but  in  the 
same  coounon  employment,  the  company  is  liable  for  their  ordinary  neglect. 

Habgis,  J. — ^This  was  an  action  to  recover  damages  for  the  wilful 
neglect  of  the  appellant's  servants  in  sending  dispatches  to  tw3 
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condnctors  of  trams  which  were  to  ran  on  the  same  day,  over  the 
same  part  of  ita  road. 

The  appellant  denied  any  fanlt  on  the  part  of  its  servants  in: 
sending  or  wording  the  dispatches,  and  pleaded  contributory  neg- 
ligence of  the  appellee's  husband. 

The  jury,  nnaer  proper  instructions,  found  a  verdict  for  the 
sum  of  $7500  in  favor  of  the  appellee,  and  the  appellant  took  an 
appeal  on  which  we  are  asked  to  reverse  the  judgment  rendered 
in  accordance  with  the  verdict.  The  dispatcnes  were  alike  and 
read  this  way : 

"No.  103, 1.  E.  R.  N.  T.,  4>  13:  Fish  extra  east;  can  have 
until  ten,  10,  o'clock  A.M.  to  make  Beard's  for  number  2  and 
Nnmber  4." 

Fish,  constmine  the  dispatch  to  mean  that  he  had  until  ten  min- 
utes after  ten  o'cTo^  to  reach  Beard's  Station,  started  east  on  an 
engine  with  no  train  attached,  and  when  about  one  mile  of  that 
pi^e,  at  seven  minutes  after  ten  o'clock,  met  and  collided  with 
train  number  2,  going  west,  each  running  at  the  rate  of  nearly 
forty  miles  an  hour,  and  the  appellee's  John  Ginther  and  two 
other  persons  were  killed. 

Fish  was  conductor  and  Ginther  engineer  on  the  engine  going 
easL 

The  appellee  introduced  as  a  witness  Waters,  the  engineer  on 
the  west-bound  train  at  the  time  of  the  collision,  who  testified 
as  shown  by  the  following  questions  and  answers  taken  from  the 
stenographer's  report  of  the  evidence. 

^(^estioned  by  the  plaintiff's  counsel. 

"  Q.  Who  was  the  conductor  on  the  train  Ointher  was  on  t 

"A.  Mr.  Pish. 

"  Q.  Did  you  see  him  f 

"A.  Yes,  sir. 

^  Q.  How  lon^  after  the  collision  ? 

''A.  He  was  me  first  man  I  met. 

"Q.  How  soon  was  that  ? 

''A.  Well,  when  I  gathered  myself  together  I  was  on  the  ri^ht 
hand  side  coming  this  way,  and  I  saw  the  engines  were  pushmg 
oat  to  the  left,  and  I  went  out  behind  the  train  to  look  for  my 
firemen  when  Mr.  Fish  said 

<' Counsel  for  the  defendant  objects  to  the  witness  stating  what 
Hr.  Fish  said.  Objection  overruled,  to  which  ruling  of  the  court 
the  defendant  excepts. 

"Q.  What  did  you  say  to  Fish,  and  what  did  Fish  say  to  you 
concerning  the  collision  i 

''A.  Well,  he  was  the  first  man  I  met.  He  came  up  to  me  and 
eonunenced  pulling  out  his  watch,  and  says,  '  What  time  have  you 
got!'  I  says,  ^ I  have  no  time  to  compare  time  now ;  there  is  my 
oondnctor.'     He  says^  ^  I  had  until  10:10  to  make  BeardV    1 8ay% 
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^  No  you  bad  not.'    He  went  on  to  my  conductor,  and  that  ifi  all 
that  passed  between  us  at  that  tune." 

The  appelhmt  insists  that  the  statement  of  Fish,  that  ^^  1  had 
until  10:10  to  make  Beard's''  was  incompetent  because  not  a  part 
of  the  res  gestsB. 

What  constitutes  res  gestsd  is  often  difficult  to  determine,  as  the 
relationship  of  facts,  when  the  thing  done  is  composed  of  different 
agencies  and  actions  separated  more  or  less  in  point  of  time  and 
manner  of  performance,  is  not  always  palpable,  and,  though,  nec- 
essary, may  frequently  be  obscured  hj  the  multiplicity  of  pai-ticu- 
lars  which  go  to  make  up  the  mam  facts  under  consideration. 
1  Greenleaf,  Sec.  108.  Hence,  the  particular  facts  of  each  case 
must  determine  the  relevancy  of  declarations  sought  to  be  proven 
as  part  of  the  act  or  facts  constituting  and  legally  belonging  to 
the  cause  of  action. 

We  have  been  cited  and  still  adhere  to  the  rule  on  the  subject 
laid  down  in  the  case  of  Dills  v.  May,  in  which  it  is  said :  ^'  The 
general  rule  is  that  all  declarations  made  at  the  same  time  the 
main  fact  under  consideration  takes  place  and  which  aie  so  con- 
nected with  it  as  to  illustrate  its  character,  are  admissible  as  origi- 
nal evidence,  being  what  is  termed  a  part  of  the  res  gestae,  in  other 
words,  a  part  of  the  thing  done." 

Two  things  unite  to  constitute  the  cause  of  action  in  this  case. 
First,  the  injury  to  appellee's  husband.  Second,  the  acts  which 
began  with  the  sending  of  the  several  dispatches,  and  ended  with 
the  accident  which  was  the  result  of  a  misconstruction  of  the 
dispatch. 

And  anything  that  was  said  during  the  time  these  facts  took 
place,  which  was  so  connected  with  them  as  to  illustrate  their  true 
character,  belongs  to  the  res  gestae,  and  may  be  proven  as  original 
evidence.  In  the  case  of  Hanover  R.  E.  Co.  v.  Coyle,  56  renu. 
St.,  p.  402,  where  a  peddler's  wagon  was  struck,  and  the  peddler 
injured  by  the  negligence  of  the  engineer,  the  latter's  declaration, 
made  after  the  infliction  of  the  injury,  was  admitted  as  a  part  of 
the  transaction  itself,  the  court  saying : 

"  We  cannot  say  that  the  declaration  of  the  engineer  was  no 
part  of  the  res  gestse.  It  was  made  at  the  time,  in  view  of  the 
goods  strewn  along  the  road  by  the  breaking  up  of  the  boxes,  and 
seems  to  have  grown  directly  out  of  and  unmediately  after  the 
happening  of  the  fact." 

This  case  is  in  point,  and  it  is  supported  by  high  authority. 

Lord  Chief  Justice  Holt,  in  an  action  for  assault  and  battery  of 
the  wife,  in  the  case  of  Thompson  and  wife  v.  Trevanion  Skinner, 
402,  permitted  "  what  the  wife  said  immediately  upon  the  hurt 
received,  and  before  that  she  had  time  to  contrive  or  devise  any- 
thing for  her  own  advantage,  to  be  given  in  evidence." 

JJbo  see  Aveson  v,  Kincaid,  6th  East ;  King  v.  Foster,  6th  Car- 
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rmgton  and  Payne;  Commonwealth  v.  Pike,  3  Cnshing  •  Eawson 
t.  Haigh,  2  Bingham  ;  Beaven  v.  Taylor,  Ist  Wallace ;  Insurance 
Company  v.  Mosley,  8  Wallace.  Mr.  Starkie  says :  "  If  the  declar- 
ation has  no  tendency  to  illustrate  the  question  except  as  a  mere 
abstract  statement,  detached  from  any  particular  act  in  dispute, 
and  depending  for  its  effect  entirely  on  the  credit  of  the  person 
making  the  declaration,  it  is  not  admissible. 

"  But  if  any  importance  can  be  attached  to  it  as  a  circumstance 
deriving  a  degree  of  credit  from  its  connection  with  the  circum- 
stances of  the  case,  independently  of  any  credit  to  be  attached  to 
the  speaker  or  writer,  then  the  declaration  is  admissible." 

It  is  important  to  show  what  Fish  and  Ginther  thought  of  the 
meaning  of  the  dispatch  while  thev  were  acting  under  it,  as  the 
Diligence  in  this  case  consists  of  tne  wording  of  the  dispatch  so 
as  to  mislead  them,  and  they  were  bound  by  the  rules  of  the  com- 
pany to  understand  it  alike  before  acting  under  it. 

l?lie  declarations  of  Fish  were  made  within  a  few  seconds  after 
the  casualty,  in  view  of  the  wrecked  train,  and  amidst  the  search 
for  persons  whose  fate  was  then  unknown,  and  while  Ginther^ 
who  lived  but  thirty  minutes,  was  dying  from  the  injuries  he  had 
received. 

He  had  no  time  to  contrive  or  devise  a  falsehood  by  which  to 
exonerate  himself  from  blame,  and  his  declaration  was  so  con- 
nected with  the  circumstances  then  surrounding  him  and  which 
form  a  part  of  this  case  as  to  give  it  importance  in  determining 
the  fact  that  he  and  his  engineer  had  run  the  engine  in  the  honest 
belief  that  they  had  until  ten  minutes  after  ten  o'clock  to  reach 
Beard's  Station. 

The  declaration  related  alone  to  the  defendant's  state  of  mind 
when  he  received  the  dispatch  and  the  continuance  of  that  state 
of  mind  while  he  was  acting  under  it,  and  it  was  made  before  the 
expiration  of  the  fatal  ten  minutes  in  question,  and  prior  to  any 
Imowledge  on  his  part  that  he  and  not  the  agents  on  the  west 
bound  train  had  misconstrued  the  dispatch,  the  first  information 
of  that  kind  bein^  communicated  by  Water's  response,  "  No,  you 
had  not"  to  his  declaration;  therefore,  if  we  imore  the  credit  to 
which  Fish  may  have  been  entitled  as  a  truthful  man,  his  declara- 
tion made  under  the  circumstances  impresses  the  mind  with  con- 
fidence in  its  truth,  and  is  entitled  to  be  given  its  weight  as  any 
other  fact  goinff  to  make  up  the  whole  transaction.  The  fact  that 
Fish  and  Ointher  acted  under  the  dispatch  as  giving  them  ten 
minutes  after  ten  o'clock  to  reach  Beard's,  shows  that  they  put 
that  construction  on  it  and  increases  confidence  in  Fish's  declara- 
tion, which  was  a  part  of  the  res  gestae  and  therefore  admissible 

evidence. 

It  is  contended  that  Fish  and  Ginther  were  co-equal  fellow  ser- 
vants, and  for  that  reason  their  declarations  were  inadmissible  for 
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each  other,  and  the  company  not  bonnd  for  the  negligence  of  one 
that  resulted  in  injury  to  the  other. 

The  liability  of  a  railroad  company  for  injuries  committed  by 
one  of  its  servants  against  another  depends  npon  their  relative 
positions. 

It  is  not  responsible  where  they  are  co-eqnal  in  power,  anther- 
ity,  and  degree,  unless  the  negligence  is  fixed  upon  the  company 
or  its  agents  who  are  superior  in  rank  to  the  injured  servant,  or 
who  are  not  engaged  in  the  same  department  of  service. 

When  servants  are  of  the  same  department  of  service,  and  one 
has  authoritv  to  control  the  action  ox  the  other,  the  company  will 
be  responsible  for  the  gross  negligence  of  the  servant  superior  in 
authority,  and  where  the  servants  are  not  engaged  in  the  same 
department  but  in  the  same  common  employment  the  company 
is  liable  for  their  ordinary  neglect. 

Under  these  rules,  if  Fish  had  been  guilty  of  the  negligence  in 
this  case  the  liability  of  the  company  would  have  depended  upon 
the  fact  whether  Fish  had  authority  to  control  Gintner's  actions 
and  movements,  or  was  a  co-equal  servant,  neither  superior  nor 
subordinate  with  Gunther.  But  it  is  not  necessaiy  to  a  determi- 
nation of  this  case  to  decide  as  to  their  relative  power  and  au- 
thority. 

For  if  they  were  co-equals,  Ginther's  wife  had  the  right  to  re- 
cover from  the  appellant  for  the  death  of  her  husband,  even  if  he 
did  agree  with  Fisn  in  the  wronff  construction  of  the  dispatch,  if 
the  language  or  figures  of  the  dispatch  were  such  as  to  mislead 
them  notwithstanding  they  used  ordinary  care  in  deciphering  or 
construing  it. 

It  must  be  concluded  from  the  evidence  in  this  record  that  Fish 
and  Ginther  both  misconstrued  the  dispatch,  and  the  train  dis- 
patcher intended  to  inform  each  conductor  that  his  train  had 
only  until  ten  o'clock  to  make  Beard's,  and  the  question  of  negli- 
gence at  last  turns  upon  the  manner  of  wording  the  dispatch  and 
tne  rules  regulating  the  mode  of  dispatching. 

It  is  proven  that  under  the  rules  of  the  company  time  may  be 
repeatea  in  a  dispatch  as  a  precaution  against  misapprehension, 
but  there  is  no  rule  that  authorizes  the  word  "  ten"  followed  by 
the  figures  "10"  without  brackets,  to  be  used  in  dispatching, 
and  even  if  such  a  rule  had  been  adopted  by  the  company  it 
would  not  be  a  safe,  prudent,  or  reasonable  regulation  for  tne  gov- 
ernment of  the  actions  of  its  conductors  and  engineers,  whose 
slightest  misunderstanding  so  often  results  disastrously.  It 
clian^  the  ordinary  meaning  of  the  language  and  figures  and 
substitutes  an  artificial  signification  for  them  likely  to  be  produc- 
tive of  misunderstanding  among  the  employees.  So  whetiier  the 
accident  resulted  from  the  obscure  meaning  of  the  dispatch,  with- 
out regard  to  the  rules,  or  was  caused  by  me  want  of  caution  in 
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adopting  siich  roles,  the  company  is  liable,  unlesB  the  deceased, 
knowing  the  roles  and  nnderstanmng  the  dispatch,  wilfully  under- 
took the  journey. 

The  evidence  does  not  authorize  the  belief  that  he  was  guiltj^ 
of  such  suicidal  recklessness,  or  that  the  proximate  cause  of  his 
death  consisted  in  anything  else  than  the  negligently  worded  dis- 
patch.   Wherefore  the  judgment  is  affirmed. 

The  two  leading  cases  upon  the  non-liability  of  a  master  to  his  servant  for 
la  inJTxry  received  through  the  negligence  of  a  fellow-servant  are,  Priestly  v. 
Fowler,  3  Meer  and  W.  1,  and  Farwell  v,  Boston,  etc.,  R.  R.  Co.,  4  Mete. 
49.  There  is  an  earlier  case  in  South  Carolina  to  the  same  effect  than  the 
Massachusetts  case.  Murray  «.  Railroad  Co.,  1  Mull.  885.  It  is  only  pro- 
posed here  to  show  who  are  and  who  are  not  fellow-servants,  so  as  to  relieve 
the  master  from  liability  to  his  servant  for  an  injiuy  received  through  the 
negligence  of  a  fellow-servant.  And  we  shall  refer  only  to  cases  affecting 
nilroads,  except,  possibly,  in  referring  to  general  rules  upon  this  subject. 

'*The  doctrine  that  a  servant,  on  entering  the  service  of  an  employer, 
takes  on  himself,  as  a  risk  incidental  to  bis  service,  the  chance  of  injury  aris- 
ing from  the  negligence  of  fellow-servants  engaged  in  the  common  employ- 
ment, has  no  application  in  the  case  of  the  negligence  of  an  employer/'  Ash- 
worth  «.  Stanwix,  8  El.  and  El.  701 ;  S.  C,  7  Jur.  N.  8.  467;  80  L.  J.  (Q.  B.) 
183;  4  L.  T.  (N.  8.)  85;  Roberts  «.  Smith,  9  Hurl,  and  Nos.  218;  Keegan  v. 
Eavanagh,  62  Mo.  280;  Ryan  9.  Fowler,  24  N.  T.410;  McMahon  «.  Walsh, 
11  Jones  and  6p.  96;  Berea  8tone  Co.  v.  Eroft,  81  Ohio  6t.  287. 

Common  employment  has  been  also  defined  to  be  service  of  such  kind  that, 
in  the  exercise  of  ordinary  sagacity,  all  who  engage  in  it  may  be  able  to  fore- 
see when  accepting  it,  that  through  the  negligence  of  fellow-servants  it  may 
probably  expose  them  to  injiuy.  Mc Andrews  v.  Burns,  89  N.  J.  L.  117; 
Burd  «.  Pettit,  70  Pa.  8t.  477.  But  the  more  general  view  seems  to  be  the 
one  already  given.  And  the  fact  that  they  are  engaged  in  different  depart- 
ments of  the  same  service  does  not  take  the  case  out  of  the  rule.  Farwell «. 
Boston,  etc.,  R.  R.  Co.,  4  Met.  49;  Foster  «.  Minnesota,  etc.,  R.  R.  Co.,  14 
Minn.  860;  Manville  v.  Cleveland,  etc.,  R.  R.  Co.,  11  Ohio  St.  417;  Whaalen 
«.  Mad  River,  etc.,  R.  R.  Co.,  8  Ohio  St.  249;  Ross  «.  New  York,  etc.,  R.  R 
Co.,  5  Hun,  488;  McAndrews  «.  Burns,  89  N.  J.  Law  R.  117;  Wright  «. 
Kew  York,  etc.,  R.  R  Co.,  25  N.  Y.  562;  Coon  v,  Syracuse,  etc.,  R.  R.  Co., 
5  N.  Y.  492;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  8t.  482;  8.  C,  17  Alb. 
L.  J.  518;  O'Donnell «.  R.  R.  Co.,  69  Penn.  St.  239. 

The  following  are  illustrations  of  common  service  wherein  the  company 
has  not  been  held  liable  for  the  negligence  of  a  servant  to  the  injury  of  an- 
other servant.  In  these  illustrations  the  servant  first  named  was  injured  by 
tiie  other: 

Locomotive  engineers  and  switch-tender.  Farwell  «.  Boston,  etc.,  R.  R. 
Co.,  4  Met.  49;  Memphis,  etc.,  R.  R.  Co.  v.  Thomas,  51  Miss,  637;  C.  C. 
and  L  R  R  Co.  v.  Traesch,  68  111.  545;  8.  C,  57  111.  155. 

Member  of  a  repairing  gang  and  an  engine-driver.  Chicago,  etc.,  R  R. 
Co.  V.  Murphy,  58  111.  886;  Rohback  «.  Pacific  R  R  Co.,  43  Mo.  187. 

Brakeman  and  switch-tender.  Slattery  v.  Toledo,  etc.,  R  R  Co.,  28 
Ind.  81. 

Brakeman  and  engineer.  Louisville,  etc.,  R.  R.  Co.  t,  Robinson,  4  Bush. 
507. 

Brakeman  and  conductor.  Dow  «.  Kansas  Pacific,  8  Kan.  642 ;  Robinson 
«.  Huston,  etc.,  R.  R  Co.,  46  Tex.  540;  Sherman  «.  Rochester,  etc.,  R  R 
Co.,  17  N.  Y.  158 ;  8.  C,  15  Barb.  574. 
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Brakeman  of  one  train  and  engineer  of  another*  Wright  «.  New  York, 
etc.,  25  N.  Y.  662. 

Locomotive  engineer  and  master  mechanic.  Hard  v,  Yermont,  etc.,  R.  R. 
Co.,  82  Vt.  478. 

Locomotive  engineer  and  section  men  engaged  in  repairing  the  track. 
Foster  v.  Minnesota,  etc.,  R.  R.  Co.,  14  Minn.  860;  Coon  v,  Syracuse,  etc, 
R.  R.  Co.,  5  K.  Y.  492;  Whaalen  «.  Mad  River,  etc.,  R  R.  Co.,  8  Ohio  8t. 
249. 

Brakeman  and  servants  who  make  up  and  dispatch  trains.  Rose  o.  Bos- 
ton, etc.,  R.  R  Co.,  58  N.  Y.  217;  Hodgkins  v.  Eastern  R.  R.  Co.,  119  Masa. 
419. 

Brakeman  on  same  train.    Chicago,  etc.,  R.  R  Co.  v.  Rush,  84  III.  570. 

Brakeman  and  road  supervisor.  Mobile,  etc.,  R  R.  Co.  v.  Smith,  59  Ala. 
245. 

Brakemen  on  different  trains.     Hayes  v.  Western  R  R  Co.,  8  Cush.  270. 

Brakeman  and  flag-man.  Cooper  «.  Milwaukee,  etc.,  R.  R  Co.,  23  Wis* 
668. 

A  laborer  engaged  in  filling  trucks  with  ballast  and  pushinj^  them  on  tem^ 
porary  rails,  and  a  servant  who  negligently  laid  an  insufficient  number  of 
sleepers  under  the  rails.  Lovegrove  «.  London,  eta,  R.  R  Co.,  16  C.  B. 
(N.  8.)  669. 

A  laborer  on  a  construction  train  and  its  engineer  oi  conductor.  Chicago, 
etc.,  R  R  Co.  V.  Keefe,  47  111.  108;  O'Connell  v.  B.  and  O.  R  R.  Co.,  20 
Md.  212;  St.  Louis,  etc.,  R  R  Co.  v.  Britz,  72  III.  256. 

Conductor  and  engineer.  Ragsdale  v.  Memphis,  etc.,  R  R  Co.,  3  Bax 
(Tenn.),  426. 

A  laborer  in  a  machine  shop  and  another  employee,  although  having  the 
charge  and  direction  of  the  machine  and  work.  Hanrathy  «.  Northern,  etc., 
R  R.  Co.,  46  Md.  280;  Murphy  «.  Boston,  etc.,  R  R  Co.,  59  How.  Pr.  197. 

Fireman  and  switchman.  Tinney  v.  Boston,  etc.,  R.  R.  Co.,  52  N.  Y.  632; 
6.  C,  62  Barb.  218. 

Fireman  and  engineer.    Mobile,  etc.,  R.  R.  Co.,  59  Ala.  245. 

A  laborer  engaged  in  repairing  or  constructing  the  road  and  his  foreman. 
Weger  v.  Pennsylvania  R.  R  Co.,  55  Pa.  St  460;  Callagher  o.  Piper,  16 
C.  B.  (K.  S.)  669;  Zeigler  o.  Day,  123  Mass.  152;  Hofnagle  v.  New  York, 
etc.,  R  R  Co.,  55  N.  Y.  608. 

Watchman  at  a  street  crossing  and  switch-tender.  Lammon  v.  New  York, 
etc.,  R  R.  Co.,  62  N.  Y.  251;  8.  C,  88  N.  Y.  Sup.  414. 

A  servant  who  couples  and  uncouples  cars,  ana  a  conductor  or  engineer. 
Wilson  V,  Madison,  etc.,  R.  R.  Co.,  18  Ind.  226. 

In  one  case  it  was  said :  Who  is  a  fellow  servant,  within  the  meaning  of 
the  rule,  has  been  a  question  of  some  diversity  of  decision,  though  the  de- 
cided weight  of  authority  is  to  the  effect  that  all  who  serve  the  same  master, 
work  under  the  same  control,  deriving  authority  and  compensation  from  the 
same  source,  and  are  engaged  in  the  same  general  business,  though  it  may 
be  in  different  grades  and  departments  of  it,  are  fellow  servants,  each  takinjs^ 
the  risk  of  the  others*  negligence.''  Wonder  v.  B.  &  O.  R.  R  Co.,  32  Md! 
417.  ''All  who  engage  in  accomplishing  the  ultimate  purpose  in  view — that 
is,  running  of  the  road — must  be  regarded  as  engaged  in  the  same  general 
business,  within  the  meaning  of  the  rule."  Hurd  «.  Vermont  &  Canada  R  R 
Co.,  82  Vt.  473.  ''  In  the  case  at  bar,  the  plaintiff  and  the  defendant's  other 
servants,  by  whose  negligence  it  is  urged  that  the  plaintiff  was  injured,  were 
in  the  employment  of  the  same  master  (the  defendant),  under  the  same  con- 
to 
re- 
servants 
by  running  trains."    Foster  v.  Minnesota  Central  Ry.  Co.,  14  Minn.  364. 
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Althoiu^h  the  principal  case  was  pat  upon  another  ground,  as  to  the  right 
of  the  administrator  of  the  deceased  to  recoYer  for  his  death  occasioned  by 
the  negligence  of  a  co-serrant,  yet  the  point  was  fairly  presented  by  the 
record  and  decided  that  they  were  not  co-servants  within  the  rule  denying 
the  right  of  recoyery  in  such  cases.  The  statute  of  Kentucky,  in  such  a  case, 
confers  an  abaolute  right  to  recoyer.  '*If  the  life  of  any  person  is  lost  or 
destroyed  by  the  wilful  neglect  of  another  person  or  persons,  company  or 
companies,  corporation  or  corporations,  their  agents  or  servants,  then  the 
penonal  repreaentatiyes  of  the  deceased  shall  have  the  right  to  sue  such  per- 
son or  persona,  etc.,  and  recover  punitive  damages  for  the  loss  or  destruction 
of  the  me  aforesaid."    2  Stanton^s  Rev.  Stat,  of  Ky.,  610,  sec.  8. 

Dfing  Dedcarations, — ^Dying  declarations  are  admissible  only  when  they 
fonn  a  part  of  the  res  gestSB.  Brownell  e.  Pacific  R.  R.  Co.,  47  Mo.  289; 
Friedman  «.  Railroad  Ck>.,  7  Phila.  208;  Daily  e.  New  York,  etc.,  R.  R  Co., 
S3  Conn.  856;  Marshall  v,  Chicago,  etc.,  R.  R.  Co.,  48  III.  475. 

In  an  action  to  recover  damages  for  injuries  resulting  from  an  accident 
upon  defendant's  road,  which  was  occasioned  by  a  defective  rail,  the  pieces 
of  the  broken  rail  were  produced  by  the  defendant.  The  plaintiff  was 
allowed  to  prove  the  dechmitions  of  an  employee  of  the  defendant,  having 
snpenrifflon  of  its  track,  made  six  months  after  the  accident,  in  substance, 
that  he  discovered  a  flaw  in  the  end  of  the  rail,  and  soldered  the  pieces  at  the 
time  of  the  accident.  It  was  held  that  the  declarations  of  the  agent  made  so 
long  after  the  accident  were  inadmissible ;  and  the  defendant  having  after- 
wards pat  the  affent  on  the  witness  stand,  who  testified  in  substance  to  the 
declarations  already  proven,  it  was  further  held  that  the  error  was  not  cured. 
Anderson  «.  Rome,  etc.,  R.  R.  Co.,  54  N.  T.  884. 

So  the  statements  of  a  conductor  in  regard  to  the  occurrence,  not  made  at 
the  time  of  the  act  so  as  to  constitute  a  part  of  the  res  gestsB,  and  being  re- 
citals of  what  the  driver  told  him  at  the  time  of  the  event,  were  held  to  be 
in  the  nature  of  hearsay  evidence  and  inadmissible,  and  should  have  been  ez- 
dnded  on  objection.    Hendricks  «.  Sixth  Ave.  R.  R.  Co.,  44  N.  T.  Supr.  8. 

The  declarations  of  a  conductor  made  after  an  accident  has  happened  are 
not  admiaaibie  against  the  company.  Chicago,  etc.,  Ry.  Co.  «.  Fillimore,  57 
m.2«5.  i~  -o 

In  an  action  against  a  railroad  for  the  killing  of  cattle,  it  was  held  that  the 
declarations  of  the  engineer  in  charge  of  the  engine,  made  subsequent  to  the 
happening  of  the  accident,  at  a  place  distant  therefrom,  and  at  a  time  when 
the  engineer  was  not  transacting  or  doinff  any  business  of  the  company  in  re- 
lation thereto,  were  inadmissible  as  evidence.  Michigan  Cent.  K.  R.  Co.  v. 
Gongar,  55  lU.  503. 

Thus  the  declarations  of  a  car  driver  after  the  accident  had  occurred  and 
the  car  had  been  stopped,  but  before  he  had  left  it,  that  he  could  not  stop 
the  car  because  the  brakes  were  out  of  order,  were  held  to  be  mere  hearsay, 
and  not  admissible  in  evidence  against  his  employer  by  the  person  injured. 
Luby  V.  Hudson  River  R.  R.  Co.,  17  N.  Y.  181. 

So  in  an  action  against  a  city  railroad  company  to  recover  damages  lor  a 
penonal  injury,  occasioned  by  the  improper  conduct  of  the  driver  of  the  de- 
fendant's car,  any  expression  of  such  driver,  either  before  or  during  or  im- 
mediately after,  and  in  the  heat  of  the  occurrence,  showing  his  then  design 
to  do  an  injury,  and  not  being  a  declaration  predicated  upon  an  after  thought, 
is  admissible  m  evidence.  Whittaker  v.  Eighth  Ave.  R.  R  Co.,  5  Robt.  (N. 
Y.)  850. 

Where  the  question,  whether  the  engine  employed  in  drawing  a  train  was 
of  sufficient  capacity  for  the  purpose,  was  material  to  the  issue,  the  state- 
OMBts  made  by  the  conductor,  while  he  was  engaged  in  the  defendant's 
Iranness,  in  respect  to  the  contract  in  question,  and  relating  to  the  delay 
complained  of  and  in  issue  in  the  suit,  and  while  he  had  control  of  the  train. 
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was  held  to  be  competent  and  proper  evidence  as  a  part  of  the  les  geatn. 
8iB8on  V,  Cleyeland,  etc.,  R.  R.  Co.,  14  Mich.  488. 

On  the  trial  of  an  action  for  injuries  to  a  passenger  caused  by  an  accident^ 
it  was  held  that  the  declaration  of  the  engineer  of  the  railroad  company, 
made  while  actually  engaged  upon  the  work,  and  in  respect  to  its  proper 
construction,  were  in  substance  a  part  of  the  res  gestss,  and  admissible  in 
eyidence.    Brehm  «.  Great  Western  R  R  Co.,  34  l£rb.  256. 

The  question  being  where  the  commanding  officer  of  a  company  of  soldiers 
on  a  steamboat  were,  and  what  they  were  doing  to  keep  order  at  the  time  of 
a  disturbance  on  board,  evidence  was  offered  of  a  conversation  between  a 
sergeant  and  a  commissioned  officer  in  a  saloon,  referring  to  the  disturbance 
as  then  going  on  upon  deck,  and  the  action  taken  to  quiet  it.  Bldd,  to  be 
admissible  on  the  question  at  issue,  and  as  part  of  the  res  gestsB.  Flint  «. 
Norwich,  etc.,  Co.,  7  Blatchford,  543;  affirmed  on  appeal,  13  Wall.  8. 

In  an  action  against  a  common  carrier  by  water,  brought  by  a  passenger 
for  being  thrown  overboard  in  consequence  of  the  negligence  of  the  defend- 
ants, the  plaintiff,  after  provinff  these  facts,  offered  further  evidence  to  prove 
that,  after  he  had  been  taken  from  the  water  and  placed  upon  the  wharf, 
with  his  leg  broken  from  the  effects  of  the  accident,  he  asked  the  captain  of 
the  boat  to  allow  some  of  the  crew  to  assist  him  into  a  carriage,  which  was 
refused  in  a  contemptuous  and  inhuman  manner.  JSeldj  that  this  evidence 
was  rightly  admitted  as  part  of  the  res  gestsB,  and  also  to  show  the  damages 
sustained.    Hall  v,  Connecticut  River  Steamboat  Co.,  18  Conn.  824. 

In  an  action  to  recover  damages  sustained  by  a  collision  between  the  de- 
fendant's and  the  plaintiff's  carriages,  evidence  that  the  defendant's  servant, 
who  had  charge  of  his  carriage,  inmiediately  after  the  collision,*  and  while 
the  defendant  was  being  extricated  from  his  carriage,  and  while  the  crowd 
was  about,  said  that  the  plaintiff  was  to  blame,  was  held  not  to  be  admissible, 
as  part  of  the  res  gestsB,  oecause  after  the  accident.  Lane  v.  Biyant,  9  Gray, 
245. 

In  a  suit  against  a  railroad  company  for  the  killing  of  the  plaintiff's  hus- 
band, the  declarations  of  the  latter  immediately  after  receiving  the  injuries 
as  to  the  cause  of  his  death,  were  held  admissible  as  part  of  the  res  gestss. 
£ntwhi8tle  v.  Feighner,  60  Mo.  214;  Brownell  v.  Pacific  R  R  Co.,  47  Mo. 
239;  Hariman  v.  Stowe,  57  Mo.  98. 

Where  the  plaintiff  was  engaged  as  a  laborer,  under  a  stevedore  employed 
by  the  ship-owner,  in  unloading  a  vessel,  and  the  rope  by  which  the  load  was 
raised  was  one  that  had  been  spliced  by  the  mate  before  the  arrival  of  the 
vessel  at  port,  and  was  used  as  a  ''single  fall,"  which  was  more  liable  to 
part  than  a  ** double  fall;"  and  while  raising  a  cask  the  rope  parted  at  the 
splice,  the  cask  fell  and  injured  the  plaintiff,  it  was  held  that  it  was  proper 
for  the  plaintiff  to  ask  of  a  witness  if  at  or  immediately  after  the  accident 
he  hefljrd  the  stevedore  say  anything  concerning  the  rope  or  its  insufficiency. 
Mullan  V,  Philadelphia,  et  al..  Steamship  Co.,  78  Pa.  St.  25.  So  in  a  suit 
against  a  refiner  and  vendor  of  petroleum  for  the  death  of  the  plaintiff's 
husband,  alleged  to  have  been  caused  by  the  explosion  of  the  oil,  it  was  held 
that  statements  as  to  the  cause  of  the  accident  made  by  the  deceased  at  and 
about  the  time  of  its  occurrence,  whilst  he  was  covered  with  fire,  were  com- 
petent evidence  as  part  of  the  res  gestsB.  Elkins  v.  McKean,  79  Pa.  St.  498. 
See  Stem  v.  Railway  Co.,  1  Weekly  Notes  (Pa.),  531. 
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CmoAGo,  St.  Louis  and  New  Orleans  B.  S,  Co. 

V. 
DOTLE. 

(AcioafaM  Oim.     Buftems  Court  of  MiuMppiy  1882.) 

The  right  of  action  to  recoyer  damages  for  the  death  of  a  human  being 
giTen  by  the  statute  of  one  State  may  be  asserted  in  the  courts  of  another 
where  there  is  a  coincidence  of  the  statutes  of  the  two  States  on  this  point. 

Where  such  a  right  of  action  is  created  by  the  statute  of  one  State,  it 
may  he  enforced  in  another  independently  of  any  statute  provision  in  such 
other  State,  provided  that  it  be  not  in  conflict  with  the  public  policy  of  the 
State  in  which  it  is  sought  to  enforce  it.  The  existence  of  a  similar  statute 
in  that  State  is  evidence  that  the  policy  of  the  State  is  favorable  to  such 
rights  of  action  not  inimical  to  them. 

In  actions  such  as  those  mentioned  above  the  law  of  the  place  where  the 
death  has  been  occaaioned  governs,  not  that  of  the  law  where  the  action  is 
brought. 

A.,  an  ennneer  in  the  employ  of  a  railroad  company,  was  in  charge  of  a 
train  proce<3ing  southward.  Several  trains  being  not  on  time  the  train  dis- 
patcher at'a  pomt  to  the  north  ordered  train  No.  6,  southward  bound,  to 
"get orders  at  Grand  Junction."  On  arriving  at  Grand  Junction  the  en- 
gineer of  No.  6  foimd  no  orders  awaiting  him  and  so  proceeded  to  the 
south.  While  so  doing  he  collided  with  the  train  upon  which  A.  was  en- 
gineer and  A.  was  in  consequence  killed.  Suit  being  brought  by  A.'s  widow 
against  the  railroad  company  to  recover  damages  for  her  husband^s  death ; 
HAi  that  the  same  had  been  occasioned  by  the  negligence  of  a  fellow-ser- 
vant of  deceased,  and  that  therefore  plaintifE  was  not  entitled  to  recover. 

This  was  an  action  by  Maggie  Doyle,  wife  of  Michael  Doyle, 
deceased,  against  the  Chicago,  St.  Louis  and  New  Orleans  R.  K.  Co. 
to  recover  damages  for  the  death  of  her  husband,  alleged  to  have 
been  occasioned  by  the  negligence  of  the  company,  defendant, 
Hb  servants  and  agents. 
The  facts  of  the  case  were  as  follows : 

Michael  Doyle  was  an  engineer  in  the  employ  of  the  railroad 
company  and  had  been  for  quite  a  number  of  years.     When  on 
the  21st  of  December,  1878,  while  pulling  the  pay  car  (having 
previous  to  that  day  been  ordered  by  the  railroad  company  to 
proceed  with  said  car  from  New  Orleans  to  Cairo)  between  Miqfci- 
can  City,  in  the  county  of  Marshall,  in  this  State,  and  Grand 
Junction,  in  the  State  of  Tennessee,  collided  at  a  point  in  the 
State  of  Tennessee,  and  south  of  Grand  Junction,  with  the  south- 
bound freight  train  No.  6,  of  the  railroad  company,  and  was  by 
inch  collision  instantly  killed.    One  Parks  and  Elmore  were  the 
eofi^eer  and  conductor  of  the  freight  train  No.  6,  and  in  charge 
of  it  on  that  day. 
Doyle  had  started  north  that  morning  from  Holly  Springs,  in 
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obedience  to  a  tele^ph  order  received  by  him  at  that  point,   and 
sent  by  the  train  dispatcher  from  Water  Valley  to  him.     Which 
order  was  as  follows :  "  Run  to  Jackson,  avoiding  regular  trains. 
Meet  No.   Six  (6)  at  Michigan   City'' — ^a  station   about   seven 
miles  south  of  Grand  Junction  and  in  the  State  of  Mississippi. 
On  arriving  at  Michigan  City  he  received  the  further  order  from 
the  train  dispatcher  at  Water  Valley  to  "  Meet  No.  Six  (No.  6)  at 
Grand  Junction,  instead  of  at  Michigan  City."     While  endeavor- 
ing to  execute  this  order  the  collision  with  No.  6  occurred,  and 
he  was  killed  as  already  detailed.    No.  6  was  a.  regular  freight 
train,  and,  under  the  rules  and  regulations  of  the  railroad  com- 
pany in  force  at  the  time,  entitled  to  the  track  as  against  all  irreg- 
ular or  extra  trains,  and  the  pay  car  that  Doyle  was  pulling  on 
that  day  was  an  extra  train  without  schedule  and  directed  in  its 
movements  solely  and  exclusively  by  telegraphic  orders  sent  and 
given  by  the  train  dispatcher  at  Water  VaBey.     This  right  to  the 
tiack,  secured  to  No.  6  by  the  rules  and  regulations,  it  could  not 
forfeit  unless  twelve  hours  late.     It  (train  No.  6)  started  from 
Jackson,  Tennessee,  on  that  morning  under  the  following  order, 
given  likewise  by  the  train  dispatcher  at  Water  Vallw,  viz.:  "  All 
trains  past  due  at  Jackson  are  abandoned.  .  .  .  Get  orders  at 
Grand  Junction."     Upon  the  arrival  of  train  No.  6  at  Grand 
Junction  the  engineer  found  no  orders  awaiting  him  and  accord- 
ingly proceeded  southward.     Shortly  afterwards  the  accident  in 
question  occurred.     Verdict  and  judgment  were  entered  for  the 
plaintiil,  whereupon  the  defendant  took  his  writ  of  error. 

S.  M.  Shelton  and  H.  Cassidy,  jr.,  for  the  plaintifis  in  error. 

Harris  for  the  defendant  in  error. 

Campbell,  C.  J. — The  right  of  action  for  damages  for  killing  a 
husband  given  by  the  statute  of  Tennessee  may  be  asserted  in  the 
courts  of  this  State,  because  of  the  coincidence  of  the  statutes  of 
the  two  States  on  this  point,  and,  independently  of  this,  because  a 
right  of  action  created  by  the  statute  of  another  State,  of  a  transi- 
tory nature,  may  be  enforced  here  when  it  does  not  conflict  with 
the  public  policy  of  this  State  to  permit  its  enforcement ;  and  our 
statute  is  evidence  that  our  policy  is  favorable  to  such  rights  of 
action  instead  of  being  inimical  to  them.  Oliver  v.  Love,  Miss.  ; 
Dennick  v.  Railroad  Co.,  103  U.  S.  11 ;  N.  &  C.  Railroad  Co.  v. 
Sprayberry,  8  Baxter,  341 ;  The  Selma,  etc.,  R.  R.  Co.  v.  Lacey, 
49  Ga.  106 ;  Leonard  v.  Columbia,  84  N.  T.  48. 

The  right  of  the  appellee  is  determinable  by  the  law  of  Tennes- 
see, in  which  State  tne  killing  of  her  husband  occuiTed.  The 
view  that  no  recovery  could  oe  had  here,  except  for  a  result 
traceable  to  an  omission  of  duty  in  Mississippi,  is  unfounded. 
Physical  force  proceeding  from  this  State,  and  inflicting  injury  in 
another  State,  might  give  rise  to  an  action  in  either  State,  and 
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Tiee  versa ;  bat  the  omission  of  some  duty  in  Mississippi  cannot 
transfer  a  consequence  of  it  manifested  physically  in  another 
State  to  Mississippi.  The  cases  of  injuries  commenced  in  one 
jurisdiction  and  completed  in  another  illustrate  our  view  of  this 
sabject  The  true  view  is  that  the  legal  entity  called  the  corpora- 
tion is  omnipresent  on  its  railroad,  and  the  presence  or  absence 
of  negligence,  with  respect  to  an  occurrence  at  any  point  of  the 
line,  IS  not  to  be  resolved  by  the  place  at  which  any  officer 
or  employee  was  stationed  for  duty.  The  question  is  as  to  the 
duty  operating  effectually  at  the  place  where  its  alleged  failure 
caused  iiarm  to  result.  The  locahty  of  the  collision  was  in  Ten- 
nessee. It  was  there,  if  anywhere,  that  the  company  was  remiss 
in  duty,  for  there  is  where  its  proper  caution  should  have  been  used. 

The  Circuit  Court  did  right,  on  the  first  trial,  in  excluding  all 
of  the  evidence  for  the  plaintiff,  and  instructing  the  juiy  to  find 
for  the  defendant.  The  evidence  was  insufficient  to  support  a 
verdict  for  the  plaintiff.  The  court  might  properly  have  admit- 
ted the  plaintiff  to  amend  her  declaration,  as  proposed,  and  we 
will  consider  the  case  as  if  the  amendment  had  been  made.  Even 
with  the  declaration  amended  the  evidence  was  not  sufficient  to 
entitle  the  plaintiff  to  any  recovery. 

It  would  have  been  useless  to  permit  a  verdict  to  be  rendered 
for  the  plaintiff,  to  be  at  once  set  aside.  Where  the  facts  are  dis- 
puted or  the  just  inferences  from  conceded  facts  are  doubtful, "  de- 
pending upon  the  general  knowledge  and  experience  of  men,  it  is 
the  inagment  and  experience  of  tue  jury  and  not  of  the  judge 
which  is  to  be  appealed  to."  Miss.  C.  R.  R.  Co.  v.  Mason,  51 
Miss.  234.  But  that  is  tinie  only  of  such  a  presentation  as  is  suffi- 
cient to  prevent  the  disturbance  of  a  verdict  on  it  when  rendered. 
Where  it  is  plain  that  the  court  should  not  permit  a  verdict  to 
stand  on  tlie  state  of  facts  in  evidence,  assuming  the  truth  of  the 
testimony  and  giving  full  force  to  every  just  inference  from  it,  it 
is  folly  to  wait  for  a  verdict,  and  the  court  should  anticipate  its 
ultimate  action,  and  exclude  the  evidence  or  instruct  the  jury  as 
to  its  insufficiency.  It  is  only  in  cases  free  from  doubt  that  this 
power  should  be  exercised,  but  in  these  the  court  should  not 
shrink  from  its  duty.  The  Circuit  Couii;  erred  in  depriving  the 
defendant  of  the  verdict  to  which  it  was  clearly  entitled  and 
which  it  had  obtained,  and  it  matters  not  on  what  view  of  the  law 
the  verdict  was  set  aside,  if  it  was  right  on  the  case  as  first  made 
by  the  plaintiff,  and  as  it  would  have  been  with  the  amendment 
or  her  declaration  offered  by  her.  We  have  considered  the  case 
as  first  made,  and  as  varied  by  the  amendment  to  conform  the 
pleadings  to  the  evidence,  and,  giving  the  appellee  the  full  benefit 
of  the  state  of  case  made  by  her  evidence  and  her  amended  declar- 
ation, the  verdict  for  the  defendant  on  the  first  trial  was  the 
proper  result  of  it. 
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The  hasband  of  the  appellee  was  killed  by  the  culpable  act  of 
hia  fellow  employee  who  was  in  control  of  the  colliding  train,  and 
who  disobeyed  an  order,  the  import  of  which  was  unmistakable, 
and  which  he  understood,  and  obedience  to  which  would  have 
avoided  the  possibility  of  the  collision.    For  this  the  appellee  is 
not  entitled  to  recover  of  the  appellant    Her  husband,  by  vir- 
tue of  his  employment,  took  the  risk  of  all  such  accidents.    The 
fact  tliat  he  was  in  service  off  of  that  part  of  the  road  on  which 
his  constant  service  was  rendered  makes  no  difference.    He  was 
in  the  habit  of  rendering  the  service  in  which  he  was  killed.     He 
was  still  an  engineer  of  the  company,  in  charge  of  one  of  its  loco- 
motives and  engaged  in  a  duty  incident  to  his  employment,  and 
the  place  made  no  chan^  in  his  position,  duties,  or  right^  and 
none  as  to  the  liability  of  his  employer  to  him. 

Assuming  the  law  of  Tennessee  to  be,  that  for  any  negligence 
of  the  train  dispatcher  at  Water  Valley,  contributing  to  the  death 
of  Doyle,  a  recovery  could  be  had,  it  is  clear  that  there  was  no 
such  negligence,  for  this  person  had  done  all  that  was  necessanr 
to  insure  tne  safety  of  Doyle  from  the  train  which  caused  his 
death.  The  conductor  and  engineer  of  train  No.  6  (which  caused 
Doyle's  death)  had  been  instructed  to  get  orders  at  Grand  Junc- 
tion, where  Dovle  was  instructed  to  pass  No.  6,  and  obedience 
required  the  delay  of  No.  6  at  Grand  J  unction  until  orders  were 
received  there.  Had  this  been  done  the  collision  would  not  have 
occurred.  The  command  ^^  Get  orders  at  Grand  Junction-' 
plainly  required  delay  at  that  point  for  orders,  and  if  on  arrival 
there  no  orders  were  there,  the  obvious  duty  of  those  in  charge 
of  No.  6  was  to  report  to  the  train  dispatcher  as  being  there,  and 
they  should  not  have  departed  until  freed  from  the  command  to 
get  orders  there.  This  was  well  understood  by  them,  and  could 
not  have  been  understood  differently.  It  is  plainly  to  be  seen 
now  that  it  would  have  been  better  for  the  train  dispatcher  to 
have  informed  those  in  charge  of  No.  6  that  the  pay  train  was  to 
pass  them  at  Grand  Junction. 

It  is  not  admissible  now  to  try  the  sufficiency  of  the  order  given 
by  the  train  dispatcher  by  the  lamentable  result  of  its  disobedi- 
ence by  those  in  charge  of  train  No.  6.  Post  hoc  ergo  propter 
hoc  is  not  legitimate  argument.  There  is  not  room  for  differ- 
ence of  opinion  as  to  the  sufficiency  of  the  order  given  to  No.  6 
to  have  prevented  the  colIiBion,  if  it  had  been  regarded.  That 
form  of  order  was  in  frequent  use  on  the  road  and  was  well  un- 
derstood, and  but  for  its  having  been  disobeyed  would  have  in- 
sured the  safety  of  Doyle.  Its  disobedience  could  not  be  antici- 
pated, and  no  blame  can  be  imputed  except  to  those  in  char^  of 
No.  6,  who  were  the  slayers  of  Doyle,  wno  died  in  the  pertorm- 
ance  of  his  duty.     Our  sympathies  are  deeply  stirred  in  behalf  of 
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biB  widow,  the  appellee,  but  oar  duty  demandfi  our  obedience  to 
the  dictates  of  jnogment  and  not  oompaBsion. 

The  judgment  of  the  Circnit  Court  in  the  second  trial  is  re- 
Tcned,  the  yerdict  on  which  it  was  rendered  is  set  aside,  and 
the  judgment  setting  aside  the  first  verdict  is  reversed  and  that  ver- 
dict established,  ana  judgment  given  on  it  for  appellant. 

Bee  McLeod  «.  Ginther,  post. 


SOBSBTBOK 
V. 

Thb  Tbbbb  Haute  Ajn>  Indianapolis  B.  B.  CSo. 

(78  Indiana  BeporU^  77.    UTavember  Tern^  1881.) 

Id juiy  to  a  brakeman  upon  a  train  en  route,  by  reason  of  a  collision  with 
anomr  train  moving  in  an  opposite  direction,  and  which  was  the  result  of 
the  negligence  of  the  train  dispatcher,  whose  duty  it  is  to  control  the  move- 
nent  of  trains,  affords  no  rieht  of  action  against  the  railroad  company  for  the 
injuTy.  The  brakeman  and  train  dispatcher,  though  many  miles  apart,  and 
with  distinct  duties,  are  nevertheless  co-serrants  in  the  accomplishment  of  the 
wne  general  object. 

Fbox  the  Vigo  Circuit  Court. 

8.  B.  Gooki^,  G.  C.  Duv  and  W.  H.  H.  Bussell  for  appellant 

J.  G.  Williams,  for  appellee. 

MoBKEB,  C. — ^The  appellant  brought  this  suit  to  recover  damages 
for  an  injury  alleged  to  have  been  received  by  him  while  in  the 
service  of  the  appellee  as  a  brakeman  on  one  of  its  trains.    To  the 
^>pellant's  complaint  the  appellee  filed  a  general  denial.   The  cause 
was  submitted  to  a  jury  for  trial.   The  appellant  having  introduced 
bis  evidence  in  support  of  his  complaint,  the  appellee  aemurred  to 
it   The  appellant  joined  in  demurrer.    The  court  sustained  the 
demorrer,  and  judgment  was  rendered  for  the  appellee. 
The  appellant  assigns  as  error  the  sustaining  of  the  demurrer. 
The  testimony  shows  that  on  the  morning  of  the  28th  of  March, 
1876,  the  appellant  was  in  the  employ  of  the  appellee  as  head  brake- 
man  on  its  train  No.  14,  and  that  said  train  left  Indianapolis  for 
Teme  Haute  on  that  morning  at  one  o'clock  and  fortv  minutes. 
That  the  regular  time  of  said  train  for  leaving  Indianapolis  was  one 
o'clock  and  ten  minutes  A.ii.,  but  that,  in  accordance  with  the  rules 
aod  regulations  of  the  appellee,  it  waited  at  Indianapolis  a  half  hour 
for  tram  No.  19,  which  was  due  from  Terre  Haute.    That  at  or 
near  Bridgeport,  some  nine  miles  west  of  Indianapolis,  No.  14 
collided  with  No.  19.    That  without  fault  on  his  part,  and  in  con- 
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seqaence  of  each  collision,  the  appellant's  leg  was  canght  .be- 
tween the  coal  car  and  tender,  and  crushed  and  broken  so  that  it 
had  to  be  amputated.    The  testimony  also  shows  that  there  was  a 
side-track  on  the  appellee's  road  at  Bridgeport  that  would  hold  sixty 
cars ;  that  there  was  a  switch  at  the  west  end  of  said  side-track,  and. 
that  the  collision  took  place  a  short  distance  east  of  the  side-track. 
Train  No.  19,  running  eastward  from  Terre  Haute  to  Indianapolis, 
passed  the  side-track  at  Bridgeport,  intending  to  run  upon  the  side- 
track through  the  switch  at  its  east  end.    That  it  could  have  ran 
upon  the  side-track  through  the  switch  at  the  west  end,  and  that, 
had  it  done  so,  the  injury  might  not  have  happened  to  the  appellant. 
The  testimony  further  showed  that  the  appellee's  train  dispatcher 
lived  at  Terre  Haute ;  that  no  notice  was  given  to  train  No.  19  of 
the  time  at  which  train  No.  14  left  Indianapolis ;  that  train  No.  19 
was  not  running  on  time,  being  about  one  hour  behind  time  at 
Bridgeport,  and  that  it  was  runmng  in  violation  of  the  rules  of  the 
appellee.    That  No.  14,  on  which  the  appellant  was  brakeman,  was 
running  on  time  and  in  accordance  witli  the  rules  and  regulations 
of  the  appellee,  and  that  the  collision  occurred  without  fault  on  the 

Sart  of  appellant  or  those  having  charge  of  train  No.  14.  The  evi- 
ence  also  showed  that  the  appellee  had  telegraph  offices  and  opera- 
tors at  Indianapolis,  Greencastle  and  Terre  Haute.  By  Hule  6  of 
the  appellee's  regulations  eastward-bound  freight  trains  are  entitled 
to  the  track,  but,  if  a  half  hour  behind  time,  then  westwai^d-bound 
trains  become  entitled  to  the  track  as  against  the  belated  train. 

It  may  be  fairly  inferred,  we  think,  that  those  operating  train 
No.  19,  as  well  as  those  in  charge  of  train  No.  14,  were  acquainted 
with  the  rules  of  the  appellee  as  to  the  running  of  its  trains ;  that 
those  in  charge  of  No.  19  knew  that  it  was  more  than  a  half  hour 
behind  time ;  that  they  also  knew  that  No.  14  would  not,  for  that 
reason,  leave  Indianapolis  until  half  an  hour  after  its  usual  time ; 
they  further  knew  that  it  was  the  duty  of  those  in  charge  of  No. 
19  to  leave  the  track  free  for  No.  14.  No.  19  should,  therefore, 
have  run  upon  the  side-track  through  the  switch  at  its  west  end, 
and  thus  left  the  track  free  for  No.  14.  The  neglect  to  do  this 
probably  caused  the  accident  and  the  injury  to  the  appellant. 

The  appellant  insists,  however,  that  the  reasonable  mf erence  from 
the  evidence  is,  that  the  collision  of  the  trains  was  due  to  the  neg- 
ligence of  the  appellee's  train  dispatcher ;  that,  had  he  notified  the 
conductor  of  train  No.  19  of  the  time  of  the  departure  of  train  No. 
14  from  Indianapolis,  and  directed  him  to  enter  upon  the  side- 
track at  Bridgeport  from  the  west,  the  accident  would  not  have 
occurred. 

But,  conceding  that  the  evidence  tends  fairly  to  show  that  the 
appellant's  injury  was  due  to  the  negligence  of  the  appellee's  train 
dispatcher,  the  question  arises,  "Was  the  appellee's  train  dispatcher 
the  co-servant  oi  the  appellant?    If  they  were  fellow  servants  the 
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wpeUant  cannot  recover ;  if  they  were  not  then  he  ahonld  recover. 
TluB  is  the  only  question  in  the  case  ni^ed  by  the  appellant. 

The  appellant  insistB  with  mnch  confidence  and  earnestness,  that 
a  train  aispatcher  is  not  the  co-servant  of  a  brakeman,  because  in 
the  performance  of  his  duties  he  is  stationary,  while  the  brakeman 
is  ont  npon  the  train. 

The  duties  of  the  train  dispatcher  and  the  brakeman  are  quite 
distinct,  but  not  more  so  than  are  the  duties  of  the  trackman  or  the 
switch-tender  and  the  brakeman.  Safety  in  running  trains  requires 
the  prompt  and  faithful  discharge  of  the  duties  of  all  these  em- 
ployees. Their  co-operation  and  combined  labor  relate  to  the  same 
object,  and  are  essential  to  the  movement  of  trains  upon  the  road. 
The  mere  fact  that  the  duties  of  some  of  the  employees  are  per- 
formed upon  the  train,  and  those  of  others  at  a  particular  place 
upon  the  road,  does  not,  as  claimed  by  the  appellant  determine  the 
question  of  their  conmion  employment.  If  the  duties  discharged 
by  each  relate  to  the  same  general  object,  they  must  be  held  to  be 
fellow  servants.  It  is  enougn  if  they  are  employed  for  the  purpose 
of  effecting  the  same  general  object.  Wharton,  Neg.,  sec.  230; 
Slatter/s  Adm'r  v.  The  Toledo,  etc.,  Ry.  Co.,  23  Ind.  81 ;  Wil- 
son V.  The  Madison,  etc.,  B.  B.  Co.,  18  Ind.  226 ;  Gormley  v.  The 
Ohio,  eta,  By.  Co.,  72  Ind.  31.  The  court  did  not  err  in  sustain- 
ing tne  demurrer.    Dnrgin  v.  Munson,  9  Allen,  396. 

Per  CirsiAii. — It  is  ordered,  upon  the  foregoing  opinioUi  that 
the  judgment  below  be  affirmed,  at  the  costs  of  the  appellant. 

See  note,  5  Am.  and  Bng.  R.  Cas.  625;  HcLeod  t.  Ginther,  post 


Mabiok 

V. 

OmoAoo,  B.  I.  AJXD  P.  R  Co. 

(Athanee  Com,  Iowa.    OeUber  4,  1882.) 

Tbe  act  of  an  employee  of  a  raifaroad  company,  in  removing  a  trespaaaer  from 
a  tiain,  cannot  be  considered  the  act  of  the  company,  unless  be  was  employed 
generally  to  lemoye  trespassers,  or  specifically  to  remore  the  particular  tres- 


An  employer  is  liable  for  the  torts  of  an  employee  only  where  they  are 
committea  in  the  course  of  his  employment;  but  an  employer  is  not  liable 
for  a  wilful  injury  done  by  an  employee,  though  done  wmle  in  the  course  of 
his  employment,  unless  the  employee's  purpose  was  to  serre  his  employer  by 
the  wiLful  act.  Where  the  employee  is  not  acting  in  the  course  of  his  em- 
ployment, the  employer  is  not  liable  even  for  the  employee's  negligence,  and 
the  mere  purpose  of  the  employee  to  serre  his  employer  has  no  tendency  to 
bring  the  act  within  the  course  of  his  employment. 

8  A.  &  K  R  Cas.— 12 
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AppBAii  from  Jefferson  District  Court. 

Action  to  recover  for  a  pei*&onal  injury.  The  plaintiff  ayers  in  ius 
petition  tliat  be  climbed  upon  one  of  the  defendant's  freight  trains 
while  in  motion ;  that  he  did  so  without  the  the  consent  of  the 
company ;  that  one  of  the  defendant's  brakemen  in  the  couBe  of 
his  employment  negligently  and  wilfully  forced  him  from  the 
train  while  in  motion,  and  caused  him  to  fall  through  a  bridge, 
from  which  he  received  the  injury  complained  of. 

The  defendant,  for  answer,  denied  all  the  allegations  of  the 
petition  not  admitted,  and  did  not  admit  that  one  ot  its  brakemen, 
m  the  course  of  his  e*mployment^  negligently  or  wilfully  farced 
the  plaintiff  from  the  train.  There  was  a  trial  to  a  jury,  and  ver- 
dict and  judgment  rendered  for  the  plaintiff.  The  defendant 
appeals. 

Slagle  &  McCracken  and  M.  A.  Low,  for  appellant.  M^Coid  & 
West,  for  appellee. 

Adahs,  J. — ^There  was  evidence  tending  to  show  that  the  con- 
ductor was  vested  with  the  sole  power  to  determine  who  should  be 
allowed  to  ride  upon  the  train,  and  who  should  be  removed  there- 
from. Upon  this  point  the  defendant  asked  the  court  to  give  an 
instruction  in  these  words:  '^Acts  done  by  an  employee,  while 
engaged  in  the  service  of  his  employer  are  not  necessarily  done 
in  the  course  of  his  employment,  as  the  term  is  used  in  law, 
and  if  an  employee,  while  engaged  in  the  service  of  his  princi- 
pal to  perform  a  special  service,  goes  beyond  or  outside  of  the 
scope  of  his  employment,  and  in  doing  so  injures  one  to  whom, 
like  the  plaintiff  in  this  case,  the  employer  owes  no  duty,  the  em- 
ployer is  not  liable."  The  court  refused  to  give  this  instruction, 
ana  gave  an  instruction  in  these  words :  ^^  Even  though  the  instmc- 
tion  and  rules  of  the  company  placed  the  matter  of  tne  removal  of 
trespassers,  or  non-paying  passengers,  from  the  trains  under  theim- 
meaiate  charge  and  discretion  of  the  conductor,  and  it  was  the 
duty  of  the  brakeman  to  put  off  such  persons  only  by  the  direction 
of  tne  conductor  as  his  superior,  the  defendant  is  not  relieved  from 
liability  simply  because,  in  this  instance,  the  brakeman  acted  with- 
out orders  or  direction  from  the  conductor.  But  if  the  brakeman, 
not  as  a  part  of  his  duty  as  an  employee  of  the  defendant,  bat 
for  the  gratification  of  his  own  feelinffs,  wilfully  or  malicionsly 
assaulted  the  plaintiff,  and  in  this  assault  the  plaintiff  fell  to  the 
ground,  then  the  defendant  is  not  liable.  The  point  you  are  to 
observe  is  this :  that  as  the  defendant  owed  the  plaintiff  no  duty 
as  a  common  carrier,  therefore,  unless  the  brakeman,  as  an  em- 
ployee of  the  company  engaged  in  operating  the  train,  acted  for 
the  purpose  of  putting  him  off,  and  freeing  the  train  from  him  as 
a  trespasser,  the  defendant  is  not  liable  for  this  act"    The  ginng 
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of  this  instraction,  and  the  refusal  to  give  the  instruction  asked, 
are  assigned  as  errors. 

The  role  is  familiar  that  an  employer  is  liable  for  the  torts  of  an 
emplojee  only  where  they  are  committed  in  the  course  of  his  em- 

Elovment.  The  difficulty  has  been  to  determine  what  acts  should 
e  deemed  within  the  course  of  his  employment.  If  in  this  case 
the  conductor  had  forced  the  plaintiff  from  the  train  while  in 
motion,  and  while  crossing  a  bridge,  the  act  very  clearly  would 
noder  the  evidence  be  deemed  to  be  in  the  course  of  his  employ- 
ment,  and  that,  too,  even  if  it  were  shown  that  he  had  been  ex- 
presaly  instructed  to  eject  no  person  from  the  train  while  in  mo- 
tioo,  and  especially  when  crossmg  a  place  as  dangerous  as  a  bridge. 
In  one  sense  the  enpecific  act  woula  not  be  in  the  course  of  his 
employment,  but  nis  general  employment  to  remove  trespassers 
from  the  train  would  be  sufficient  to  render  the  company  h'able. 
Bnt  it  appears  to  us  that  the  act  of  an  employee  of  a  railroad  com- 
pany, in  removing  a  trespasser  from  a  train,  cannot  be  considered 
the  act  of  the  company,  unless  he  was  employed  generally  to  re- 
move trespassers,  or  specifically  to  remove  tne  particular  trespasser. 
The  court  below  appears  to  have  thought  otherwise.  The  instruc- 
tion given  proceeds  upon  the  theory  that  where  a  person  is 
emnloyed  to  do  one  thing,  and  he  volunteers  to  do  another,  his  act 
shall  nevertheless  be  deemed  to  be  within  the  scope  of  his  employ- 
ment, if  his  purpose  was  to  serve  his  employer.  But  in  our  opin- 
ion the  purpose  of  the  employee  is  not,  in  a  case  like  the  one  at 
bar,  material.  The  court,  we  think,  was  misled  by  a  distinction 
which  has  been  drawn  by  courts  in  a  different  class  of  cases. 
Where  the  question  is  as  to  whether  the  employer  is  liable  for  a 
wilful  injury  done  by  an  employee,  it  is  sometimes  important  to 
mqnire  whether  the  employee'spurpose  was  to  serve  his  employer 
by  the  wilful  act  111.  Cent.  K  K  Co.  v.  Downey,  18  111.  259 ; 
Wright  V.  Wilcox,  19  Wend.  343 ;  Moore  v.  Sanborn,  2  Mich. 
519;  Croft  v.  Alison,  4  Bam.  &  Aid.  590 ;  Johnson  v.  Barber,  6 
6ilm.  425 ;  Foster  v.  Essex  Bank,  17  Mass.  479.  The  rule  is  that  au 
employer  is  not  liable  for  a  wilful  injury  done  by  an  employee, 
though  done  while  in  the  course  of  his  employment,  xmless  the  em- 
P|oy«8's  purpose  was  to  serve  his  employer  by  the  wilful  act. 
w  here  the  employee  is  not  acting  witiiin  the  course  of  his  employ- 
ment the  employer  is  not  liable,  even  for  the  employee's  negli- 
getiee,and  the  mere  purpose  of  the  employee  to  serve  his  employer 
has  no  tendency  to  bring  the  act  withm  the  course  of  his  employ- 
ment Where  a  female  servant,  having  authority  to  light  fires  m 
a  house,  but  not  to  clean  the  chimneys,  lighted  a  fire  Tor  the  sole 
purpose  of  cleaning  a  chimney,  it  was  held  that  her  employer  was 
not  liable  for  an  injury  caused  by  her  negligence  in  lighting  the 
fire.  Mackenzie  v.  McLeod,  10  Bing.  386.  See,  also^  Towanda 
Coal  Go.  V.  Heenan,  86  Pa.  St.  418. 
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In  our  opinion  the  coort  erred  in  the  instruction  given,  and  in 
refusing  the  instruction  asked  by  the  defendant.  Several  other 
questions  are  presented,  but,  in  the  view  which  we  have  taken  of  the 
case,  they  wiU  Drobablj  not  arise  upon  another  triaL    Beversed. 

See  Note,  1  Am.  A  £ng.  R.  Cas.  466. 


KsED 

V. 

OmoAGo  Book  Island  and  Paoifio  B.  CSo. 

(Ad/oafu»  Ciue,  lana.     Odcb&r  23,  1881.) 

Where  testimonj  objected  to  and  ruled  out  is  afterwards  reeeiTed,  the 
error  committed,  if  any,  is  without  prejudice. 

In  an  action  for  personal  injuries  a  party  seeking  to  recorer  for  medical 
care  and  attendance  must  produce  evidence  as  to  the  amount  paid  or  liid)ilitj 
incurred  therefor. 

Appeal  from  Mahaska  district  court. 

Action  to  recover  for  personal  injuries  sustained  bj  plaintiff 
while  in  the  employment  of  defendant,  by  reason  of  the  negligence 
of  his  co-employee.  There  was  a  verdict  and  judgment  for  plain- 
tiff.    Defendant  appeals. 

M.  E.  Cutts,  for  appellant 

John  F.  Lacy,  for  appellee. 

Beok,  J. — 1.  Plaintiff  was  acting  as  a  brakeman  of  a  train  operated 
upon  defendant's  railroad,  and  while  endeavoring  to  couple  the 
engine  to  a  part  of  a  train  one  of  his  fin^rs  was  injured.  He 
claims  the  injury  was  caused  by  the  fireman^s  negligence,  who  was 
in  charge  of  the  engine,  in  moving  it  without  a  warning  or  dgnal 
to  plaintiff.  It  was  shown  that  plamtiff  was  not  employed  by  anj 
of  the  officers  of  defendant,  and  was  only  temporarily  serving  in 
the  place  of  the  regular  brakeman,  who,  for  some  reason,  was 
unable  to  be  upon  the  train.  But  it  appears  that  plaintiff  was 
required  to  perform  temporarily  tlie  services  of  the  regular  brake- 
man,  and  did  enter  upon  them  with  the  knowledge  and  consent  of 
the  conductor,  who  was  authorized,  under  the  rules  of  defendant, 
in  case  of  the  disability  of  a  brakeman,  to  supply  his  place  by  the 
temporary  employment  of  a  proper  person. 

2.  Upon  the  trial  the  conductor  was  asked  if  he  hired  the  plain- 
tiff, and  under  what  arrangements  between  him  and  the  conductor 
he  was  to  work.  Upon  the  objection  of  plaintiff  the  court  held 
that  the  question  was  incompetent.     The  ruling  is  complained  of 
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as  being  erroneous.  Witliout  determining  as  to  the  materiality  or 
competency  of  the  evidence  sought  to  be  elicited,  we  are  of  the 
opinion  that  the  error  in  the  ruling,  if  there  be  any,  was  cured  by 
the  testimony  of  the  conductor,  immediately  given,  to  the  effect 
that  plaintiff  did  no  work  by  reason  of  an  arrangement  between 
plaintifi  and  witness.  This  testimony  went  to  the  jury,  and  it  was 
jQSi  That  defendant  sought  to  elicit  by  the  question  held  to  be 
improper.  The  evidence  desired  was,  therefore,  before  the  jury, 
and  defendant  received  its  full  benefit.  No  prejudice,  therefore, 
resulted  from  the  ruling  under  consideration. 

3.  The  court  gave  numerous  instructions  applicable  to  the 
maes  and  facts  developed  npon  the  trial,  and  refused  a  number 
asked  for  by  defendant.  We  are  inclined  to  think,  but  do  not 
80  decide,  tnat  the  instructions  given,  with  one  exception,  were 
correct,  and  that  those  refused  ought  not  to  have  been  given.  It 
woold  be  unprofitable  to  reply  to  the  ingenious  criticism  of  the 
langoage  of  tne  instructions  by  which  those  given  ai'e  assailed  and 
those  refused  supported  in  the  argument  of  defendant's  counsel. 
The  true  meaning  of  the  instructions  given  is,  we  think,  suffi- 
ciently plain,  and  could  not  have  been  misunderstood  by  the  jury. 
Those  refused  were  in  conflict  with  or  presented  rules  embraced  in 
those  given.     There  was  no  error  in  withholding  them. 

4.  The  court  directed  the  jury  that,  if  they  found  that  plaintifi 
▼as  entitled  to  recover,  they  shonld,  among  other  damages,  allow 
for  "  expenses  reasonably  incurred  for  medical  care  and  attention." 
Of  course,  upon  proper  evidence  showing  the  amount  or  proximate 
amount  of  tnese  expenses,  plaintiff  would  be  entitled  to  recover 
them.  But  there  is  not  one  word  in  the  evidence  upon  which  an 
estimate  can  be  based  of  their  amount.     The  testimony  shows  that 

Jl&intiff  was  treated  by  a  physician  three  or  four  times,  and  that 
e  procured  medicine  for  his  injuries.  The  value  of  these  medical 
services  and  medicines  are  not  attempted  to  be  shown  in  any  man- 
ner, and  their  extent  and  character  are  no  more  definitely  shown  in 
the  testimony  than  in  the  statement  we  have  just  made.  Under 
the  instruction  in  question  the  jury  were  directed  to  include  com- 
pensation for  medical  services  in  their  verdict.  They  doubtless 
would  feel  authorized  to  determine  the  amount  to  be  allowed 
therefor  according  to  their  own  judgment,  without  aid  of  evidence. 
But  the  law  cannot  be  administered  in  this  uncertain  way.  Dam- 
ages of  this  kind  cannot  be  found  by  the  jury  except  upon  proof. 
It  will  not  do  to  say  that  the  amount  of  damages  allowed  by  the 
jniy  may  have  been  small.  We  can  know  nothing  about  the 
amount ;  and,  if  we  could  know  it  to  be  insignificant,  we  could  not 
relieve  this  case  from  the  operation  of  the  familiar  rules  of  law 
which  require  damages  of  the  character  of  those  under  considerar 
tion  to  be  established  by  proof.  For  the  error  pointed  out  the 
judgment  of  the  district  court  must  be  reversed. 
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PUOH 

V. 

WmoKA  AKD  St.  Petes  B.  CSo. 

(Adwmee  0<ue^  MinnaUa.    August  24, 1882.) 

An  order  refusing  to  require  a  |>leadinff,  indefinite  and  uncertain  in  its  al- 
legations of  fact,  to  be  made  definite  and  certain,  is  an  appealable  order.  It 
appearing,  upon  a  motion  to  have  a  complaint  made  definite  and  certain  in 
some  particulars,  that  the  plaintiff  had  pleaded  sx)ecifically  all  the  facts  within 
his  knowledge,  and  upon  which  he  proposed  to  rely  upon  the  trial,  and  that 
he  was  possessed  of  no  knowledge  or  information  to  sustain  the  general  and 
indefinite  allegations  objected  to;  hdd,  that  such  general  and  indefinite  alle- 
gations should  be  stricken  out. 

Appeal  from  district  courts  third  judicial  district,  ooanty  of 
Olmsted.    Order. 

Bentley  &  Yance  and  0.  K.  Dayis,  for  appellant.  Wilson  A 
Oale,  for  respondent. 

DiCEiNSON,  J. — The  plaintifi,  an  employee  of  the  defendant,  was 
injured,  as  appears  from  the  compliant,  by  reason  of  a  loaded 
freight  car,  upon  which  plaintiff  was  enga^d  as  brakeman,  run- 
ning off  die  track.  The  con^laint  alleges  mat  the  car  had  been 
sent  loaded  from  Pittsburg,  Jrennsylvania,  and  in  course  of  transit 
to  its  destination  was  received  by  the  defendant  upon  its  line  of  road, 
and  was  being  run  thereon  by  the  defendant  when  the  accident  oc- 
curred. The  complaint  alleges  that  when  the  car  was  received  by 
the  defendant,  and  from  that  time  until  the  accident  occurred,  it 
^^  was  in  a  bad,  damaged,  worn,  defective,  unsafe,  unfit,  and  im- 
proper condition  for  use,  in  that  all  the  wheels  on  one  end  of  said 
car  were  both  worn  and  loose  upon  the  axles  of  said  car  to  such  an 
extent  as  to  render  said  car  wholly  unfit  and  unsafe  for  use ;  that 
said  wheels  were  both  so  loose  and  so  much  worn  that  the  same 
would  wabble  sideways  on  its  axle  when  said  car  was  in  motion, 
and  cause  the  same  to  lump  the  track ;  and  the  said  car  was  hadly 
constructed  and  out  ojrefpavr  in  other  respects^  which  contrilmted 
tovUiintiff'^s  injury^  all  of  which  the  defendant  knew,"  etc. 

The  defendant,  upon  aflSdavit  showing  want  of  knowledge  re- 
specting the  defects  thus  generally  alleged,  and  its  inability,  in 
consequence,  to  make  its  answer  or  to  prepare  for  trial,  moved  for 
an  order  requiring  the  complaint  to  be  made  definite  in  I'espect  to 
the  allegation  above  quoted  in  italics.  The  motion  was  denied 
upon  hearing,  and  defendant  appealed  from  the  order  denying  the 
motion. 
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1.  Ib  the  order  one  "  involving  the  merits  of  the  action,  or  some 
part  thereof,"  and  hence,  under  the  statute,  appealable  ? 

For  the  purpose  of  determining  this  question,  it  must  be  con- 
sidered that  the  allegation  in  question  stands,  in  the  complaint,  as 
an  averment  of  fact,  which  the  plaintiff  will  sustain  by  proof  npon 
the  trial;  assuming  this  allegation  of  the  complaint  to  be  indefinite 
and  uncertain ;  tuat  by  reason  of  such  defect,  the  defendant  was 
Doable  to  plead  in  answer,  or  to  prepare  for  trial,  and  that  it  could 
hare  been  made  definite  and  certain  by  the  plaintiff.  The  defend- 
ant had  a  strict  legal  right  to  have  it  made  so.  A  refusal  of  the 
motion  under  these  circumstances  would  involve  the  merits  of  the 
action  in  the  sense  in  which  the  statute  has  been  interpreted  in  this 
conrt    Co.  of  Chicago  v.  St.  Paul  and  D.  E.  Co.,  27  Minn.  109. 

The  presumable  result  would  be  that  the  plaintiff  would,  upon 
trial,  sustain  by  proof  the  fact  which  defendant  was,  by  reason  of 
the  defective  form  of  the  complaint,  unable  to  oppose  by  evidence. 
The  pleadings,  when  settled,  determine  the  right  to  prove  the  ma- 
terial facts  alleged.  The  remedy  for  indefinite  pleading  is  not  by 
objection  to  evidence,  but  by  motion,  such  as  was  made  in  this 
case.  Hence  we  deem  an  order  refusing  to  require  a  pleading  to 
be  made  definite  and  certain  to  be  appealable. 

2.  Did  the  court  err  in  denying  the  motion  ?    The  affidavit  of 
the  plaintiff's  attorney,  presented  in  opposing  the  motion,  showed 
that  diligent  effort  had  been  made  by  plaintiff  and  his  attorney  to 
ascertain  the  precise  defects  in  the  car,  but  that  they  had  been  un- 
able to  do  so  further  than  alleged  in  the  complaint.     No  reason  or 
fomidation  is  given  to  support  the  truth  of  the  averment  in  the 
complaint  as  to  other  defects  than  those  specifically  named  therein. 
Aa  toe  case  was  presented  to  the  court  below,  and  as  it  is  before  us, 
it  wonld  seem  that  the  case  of  plaintiff  really  rested  upon  the  facts 
specifically  pleaded.     The  affidavit  referred  to  shows  this  prima 
facie,  and  such  was  the  view  taken  by  the  learned  judge  oi  that 
eoart ;  for  in  the  memorandum  accompanying  the  order  in  ques- 
tion he  says :  ^^  It  appears  in  the  case  at  bar,  from  the  affidavit  and 
statement  of  plaintifrs  counsel,  that  ho  has  in  good  faith  alleged 
all  the  defects  in  the  car  known  to  the  plaintiff  or  his  counsel,  and 
that  they  are  the  defects  he  intends  to  rely  upon  on  the  trial ; 
.  y .  that  the  object  of  the  general  allegation  complained  of  is  to 
prevent    the    plaintiff   from   being   barred  from   proving  other 
defects,  if  any  snch  should  come  to  his  knowledge.'^    We  concur 
thus  far  in  the  view  of  the  learned  judge,  but  it  leads  us  to  a  con- 
clusion different  from  his.     Under  these  circumstances  the  allega- 
tion objected  to,  since  it  could  not  be  cured  by  amendment,  should 
not  hare  been  allowed  to  stand,  but  should  have  been  stricken  out. 
If,  at  a  later  stage  of  the  case,  other  facts  should  come  to  the  knowl- 
e(^  of  the  plaintiff,  it  would  be  in  the  power  of  the  court  to  allow 
the  pleading  of  such  facts  by  amendment.     We  do  not  decide  that 
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a  pleading,  although  in  eome  respects  indefinite,  may  not  nnder  any 
circumstances  be  allowed  to  stand  withont  amendment,  as  a  proper 
and  the  only  possible  form  of  pleading.  The  order  appealea  from 
is  reversed. 


Bbhbens 

V. 

Kansas  Pacific  Ry*  Co. 

(5  Oohrado  BeporU.    Deombet  Term,  1880.) 

The  general  rule  is,  that'to  authorize  a  recovery  for  damages  ocearioned 
by  the  negligence  of  another,  the  plaintiff  must  have  exercised  that  reason- 
able degree  of  care  to  avoid  the  injury  which  an  ordinarily  prudent  person 
would  have  exercised  under  like  circumstances. 

In  actions  of  this  character  it  is  incumbent  on  the  plaintiff  to  make  out  a 
prima  facie  case  in  his  favor,  showing  that  the  damages  claimed  by  him 
resulted  from  the  negligence  of  the  defendant. 

Where  it  affirmatively  appears  from  theplaintiff^s  evidence,  that  the  want  of 
due  prudence  upon  his  part  was  the  proximate  cause  of  the  injury  complained 
of,  it  becomes  the  duty  of  the  court,  upon  motion  made  for  nonsuit,  to  de- 
cide as  a  question  of  law  that  the  action  cannot  be  maintained. 

Ebbob  to  District  Coart  of  Arapahoe  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Messrs.  Stallcup  &  Lutbe,  for  plaintiff  m  error. 
Mr.  Willard  Teller,  for  defendant  in  error. 

Beck,  J. — ^The  plaintiff  in  error  brought  his  action  in  the  dis- 
trict court  to  recover  damages  for  injuries  snetained  by  being 
struck  by  one  of  the  defendant's  engines  while  attempting  to  cross 
the  railroad  in  the  company's  tracK-yard  in  the  city  of  Denver. 
The  plaintiff  was  in  the  employ  of  theaefendant,  in  its  track-yard,  as 
a  repair  hand,  and  had  been  so  employed  about  six  months  when 
the  injuries  were  received.  On  the  day  of  the  accident  he,  with 
six  or  eight  other  men,  was  employed  in  the  yard,  in  constructing 
a  coal-switch  at  the  upper  end  of  the  yard,  under  the  direction  of 
one  Adam  White,  as  loreman.  About  ten  o'clock  in  the  forenoon 
plaintiff  and  others  were  ordered  by  the  foreman  to  carry  some 
blocks  of  wood  from  the  south  to  the  north  side  of  the  track,  at  a 
point  about  one  thousand  feet  east  of  the  company's  depot.  An 
engine  was  then,  and  had  been- for  some  time  previous  thereto, 
engaged  in  switching  cars  in,  the  yard,  and  was  passing  up  and 
down  the  track  quite  frequently.  Plaintiff,  without  taking  the 
precaution  to  look  along  the  track  to  see  if  the  engine  was  ap- 
proacliing,  and  without  listening  for  its  approach,  picked  up  a 
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block  of  wood,  lyii^g  from  six  to  eight  feet  from  the  track,  placed 
it  upon  his  left  Moulder,  and,  in  attempting  to  croes  the  tracK,  was 
struck  by  the  engine.  The  block  was  eix  or  seven  feet  long, 
twelve  inches  wide,  and  about  six  inches  thick.  Owing  to  the  size 
and  Bhap«  of  this  block,  and  the  position  iif  which  it  was  placed 
npon  tlie  shoulder,  it  obstructed  the  plaintiffs  view  along  the 
track  towards  the  depot  as  he  faced  the  track.  The  engine  came 
from  the  direction  of  the  depot  with  a  train  of  cars  attached,  and 
was  mnning  at  the  rate  of  about  ten  miles  per  hour.  The  usual  rate 
of  speed  allowed  in  the  yard  was  about  six  miles  per  hour.  It  was 
customary  to  ring  the  bell  when  passing,  a  squad  of  men  on  the  track, 
bnt  on  this  occasion  no  signal  was  given.  The  track  was  straight 
and  almost  level,  from  where  the  men  were  at  work  to  the  depot, 
a  distance  of  about  one  thousand  feet,  and  the  engine  could  have 
been  seen  the  whole  distance  if  plaintiff  had  looked  for  it.  The 
engine  and  train,  running  at  the  speed  of  ten  miles  per  hour,  could 
have  been  heard  that  morning  a  distance  of  half  a  mile.  The 
plaintiff  neither  saw  nor  heard  the  train  until  he  was  struck,  al- 
though his  eyesight  and  hearing  were  both  good. 

Upon  the  conclusion  of  the  testimony  on  part  of  the  plaintiff  at 
the  trial,  a  motion  to  nonsuit  him  was  sustained  bv  the  court. 

The  main  question  to  be  considered  is,  whether  the  plaintiff 
was  entitled  to  have  had  his  case  submitted  to  a  jury,  upon  the 
facts  and  circumstances  detailed  by  him  and  his  witnesses.  For 
the  purpose  of  this  inquiry,  we  assume  the  facts  to  be.  as  sworn  to 
by  tnese  witnesses. 

CouDsel  for  plaintiff  claim  that  the  questions  of  defendant's 
negligence,  and  of  the  supposed  contributory  negligence  of  the 

Slaintiff,  are  questions  of  fact  depending  upon  inferences  to  be  de- 
uced from  a  variety  of  circumstances,  m  regard  to  which  there  is 
room  for  a  fair  difference  of  opinion  between  intelligent  and  up- 
ngfat  men,  for  which  reasons  they  contend  that  these  questions 
should  have  been  submitted  to  the  jury.    In  this  connection  they 
cite  the  following  rules  of  law,  viz.:  That,  as  a  general  rule,  the 
question  of  negligence  is  a  Question  of   fact,  and  not  of   law. 
When  the  facts  are  undisputea,  the  question  of  negligence  is  not 
necessarily  one  of  law.     These  legal  propositions  are  supported  by 
authority,  but  like  all  other  correct  legal  propositions,  they  can 
only  have  a  controlling  effect  in  cases  where  they  are  rendered 
applicable  by  the  state  of  facts  disclosed  by  the  evidence ;  and 
from  a  careful  examination  and  consideration  of  the  testimony  in 
this  case,  we  are  of  opinion  that  the  first*  proposition,  viz.,  that  the 

Juestions  of  negli^nce  involved  depend  upon  inferences  to  be 
edoc^  from  a  variety  of  circumstances,  in  regard  to  which  there 
is  room  for  a  fair  difference  of  opinion  between  intelligent  and 
upright  men,  cannot  be  sustained. 
In  the  numerous  cases  to  which  the  court  has  been  referred  by 
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the  oonnsel  of  the  respective  parties,  no  case  goes  to  the  extent  of 
holding,  as  matter  of  law,  that  a  recovery  may  be  had,  where  the 
injnrea  party,  knowing  the  dangers  of  his  position,  failed  to  take 
any  precautions  to  protect  himself  from  injury.  The  doctrine  of 
all  tne  cases  is,  that  tf  a  plaintiff  so  circumstanced  might  have 
avoided  the  injury  by  the  exercise  of  ordinary  care,  he  cannot 
recover,  although  the  defendant  was  negligent.  The  general  rule 
is,  that  to  authorize  a  recovery  for  damages  occasioned  by  the  ne^li- 

fence  of  another,  the  plaintiff  must  have  exercised  that  reasonable 
egree  of  care  to  avoid  the  injury  which  an  ordinarily  prudent 
person  would  havo  exercised  under  like  circumstances. 

In  this  case  the  plaintiff  was  engaged  in  an  employment  fraught 
with  danger.     He  was  crossing  and  recrossing  a  railroad  track, 
upon  which  an  engine  was  frequently  passing  up  and  down, 
switching  cars.    There  were  no  obstructions  to  prevent  the  plain- 
tiff from  seeing  the  engine  in  ample  time  to  have  kept  out  of  its 
way,  and  he  might  have  heard  the  noise  of  the  engme  and  the 
cars  approaching  before  they  came  near  enough  to  have  endangered 
him.     Through  mere  inattention  and  carelessness  he  neither  saw 
nor  heard  them.  Without  either  looking  along  the  track,  or  listen- 
ing for  the  approach  of  the  engine,  he  shouldered  his  block  of 
'wood  and  stepped  upon  the  track  directly  in  front  of  it.    Neither 
the  order  to  carry  tne  blocks,  nor  the  nature  of  the  emplovment 
gave  him  a  right-of-way  as  against  the  company's  engines  and  cars ; 
the  nature  of  his  employment  affords  no  excuse  S)r  his  reckless 
conduct.    While  it  was  the  duty  of  the  engineer  to  have  rung  the 
bell,  as  a  signal  to  the  workmen  that  the  engine  was  coming,  it 
was  the  duty  of  the  latter  to  have  been  watchful  and  upon  their 
guard  against  surprise.     Failing  to  exercise  any  precaution  what- 
ever, under  circumstances  where  the  exercise  of  ordinary  and  rea- 
sonable prudence  would  have  saved  the  plaintiff  from  harm,  in  the 
absence  of  testimony  that  the    injury  was  wilfully  or  wantonly 
inflicted,  the  negligence  of  the  defendant  will  not  warrant  a  recov- 
ery.   Sherman  &  Kedfield  on  Negligence,  Sees.  25-42 ;  Gonzales 
V.  N.  Y.  and  Harlem  R.  R.  Co.,  38  N.  Y.  440 ;  Kelly  v.  Hendrie, 
26  Mich.  255  ;  Dickey  and  Wife  v.  Maine  Tel.  Co.,  43  Me.  492 ; 
Brown  v.  European  and  N.  A.  Ry.  Co.,  68  Me.  384 ;  Prideaux 
and  Wife  v.  The  City  of  Mineral  Point,  43  Wis.  624. 

In  actions  of  this  character,  it  is  incumbent  upon  the  plamtiff 
to  make  out  a  prima  facie  case  in  his  favor,  showing  that  tne  dam- 
ages claimed  by  him  resulted  from  the  negligence  of  the  defend- 
ant. And  where  it  affirmatively  appears  from  his  own  evidence 
that  the  want  of  due  prudence  upon  his  part  was  the  proximate 
cause  of  the  injury  complained  of,  it  becomes  the  duty  of  the 
court,  upon  a  motion  made  for  nonsuit,  to  decide  as  a  question  of 
law,  that  the  action  cannot  be  maintained.  In  Ernst  v.  Hudson 
River  R.  R.  Co.,  35  N.  Y.  41,  it  was  said  that  a  nonsuit  should 
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always  be  granted  where  the  proof  is  so  dear  as  to  warrant  the 
asBQmption  in  good  faith,  that. if  the  question  were  submitted  to 
the  jury,  it  would  find  that  the  culpable  negligence  of  the  plaintiif 
contributed  to  the  injury. 

We  are  referred  to  page  47  of  this  opinion  as  announcing  a  con- 
traiy  doctrine.  On  that  page  we  find  the  following  proposition: 
^^  What  constitutes  negligence  in  a  particular  case,  is  generally  a 
question  for  the  jury,  and  not  for  the  court,  because  negligence  is 
want  of  ordinary  care."  This  proposition  is  credited  to  the  opin- 
ion in  North  Pa.  R.  R.  Co.  v.  Hillman,  49  Pa.  St.  60,  in  regard  to 
which  the  New  York  court  observes :  "  These  authorities  are  not 
in  conflict  with  those  which  hold  that  in  certain  cases  the  couiis 
role  the  question  as  one  of  law,  as  where  the  evidence  so  clearly 
shows  the  want  of  prudence  and  discretion  that  there  can  be 
nothixig  for  the  jury  to  pass  upon." 

In  !Barton  v.  St.  Louis  and  Iron  Mt.  R  B.  Co.,  52  Mo.  p.  258, 
this  subject  is  considered,  and  the  rule  laid  down  by  that  court  to 
determine  when  the  question  is  one  of  law  for  the  court,  or  of 
fact  for  the  jury,  is  thus  stated :  "  Whether  it  is  a  question  for  the 
conrt  or  the  jury  must  be  determined  by  the  facts  of  the  particu- 
lar case.  Negligence  is  in  all  cases,  in  a  certain  sense,  a  question 
of  fact  for  the  jury ;  that  is,  it  is  for  the  jury  to  determine  whether 
the  facts  bearing  upon  the  question  exist  or  not.  But  when  the 
facts  are  undisputed,  or  are  so  clearly  proved  as  to  admit  of  no 
donbt,  it  is  the  duty  of  the  court  to  apply  the  law  without  sub- 
mitting the  question  to  the  jnry.  This  involves  no  invasion  of  the 
province  of  the  jury,  nor  any  infringement  of  their  legitimate 
fanctions,  no  more  than  when  the  court  passes  upon  a  demurrer 
to  the  evidence,  or  on  motions  for  new  trials,  upon  the  ground  of 
the  want  of  any  evidence  to  sustain  the  verdict  of  a  jury." 

Connsel  for  plaintiff  in  error  quote  from  the  opinion  in  Detroit 
and  Mil.  R.  R.  Co.  v.  Van  Steinberg,  17  Mich.  p.  122,  tlie  follow- 
ing sentence :  "  It  is  a  mistake,  therefore,  to  say,  as  is  sometimes 
said,  that  when  the  facts  are  undisputed,  the  question  of  negli- 
gence is  necessarily  one  of  law."  Tne  next  sentence  is :  "  This  is 
Sjnerally  true  only  of  that  class  of  cases  where  a  party  has  failed  in 
eperformance  of  a  clear  legal  duty." 

Upon  another  page  of  the  same  opinion,  it  is  said :  ^'  There  are, 
nevertheless,  cases  in  which  it  has  been  held  proper  for  the  court 
to  take  the  question  altogether  away  from  the  lury  and  decide  it  as 
one  of  law.  It  is  generally  held,  and  is,  I  thmk,  the  correct  doc- 
trine, that  it  is  incumbent  on  the  plaintiff  to  show  that  the  injury 
of  which  he  complains  was  caused  by  the  negligence  of  the 
defendant,  and  that  it  did  not  arise  from  his  own  negligence  or 
want  of  skill.  He  takes  it  upon  himself  to  prove  both,  and  he  does 
not  recover  if  he  was  negligent,  because  it  cannot  be  said  that  the 
defendant's  negligence  has  caused  an  injury  which  would  not  have 
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happened  but  for  his  own  want  of  due  care.  When,  therefore^ 
the  plaintiff  offers  no  evidence  that  he  was  in  the  exercise  of  care, 
but,  on  the  contrary,  the  whole  evidence  on  which  his  case  rests 
shows  that  he  was  wanting  in  due  pmdence,  the  court,  it  is  held, 
may  rightfully  instruct  the  jury,  as  a  matter  of  law,  that  the  action 
cannot  be  maintained." 

In  Lan^hoff,  Adm'r,  v.  The  Mil.  and  Pr.  du  Ch.  Ey.  Co.,  19 
Wis.  497,  it  is  held,  that  when  the  conclusion  from  the  evidence 
is  fairly  debatable,  or  rests  in  doubt,  the  question  of  negligence  is 
always  for  the  jury ;  but  when  there  is  an  entire  absence  of  evi- 
dence tending  to  establish  the  case,  or  where  the  negligence  of  the 
party  injurea  or  killed  is  aflSrmatively  and  clearly  proven  by  the 
plaintiff,  so  as  to  admit  of  no  doubt  or  controversy,  a  nonsuit  may 
properly  be  ordered. 

It  is  claimed  that  plaintiff  in  error  was  misled  and  thrown  off  his 
guard  by  the  failure  of  defendant's  servants  to  ring  the  bell  of  the 
engine,  as  they  were  accustomed  to  do,  and  on  account  of  the 
unusual  rate  of  speed  at  which  the  train  was  mnning.  For  these 
reasons,  it  is  argued  that  plaintiff  was  not  guilty  of  a  want  of 
ordinary  care  and  prudence. 

The  authorities  cited  in  support  of  this  view  of  the  case  are 
Shearman  and  Redfield  on  Kegngence,  Sec.  28 ;  The  K.  P.  E.  R. 
Co.  V.  Brady,  17  Kan.  380 ;  Pa.  E.  E.  Co.  v.  Ogier,  35  Pa.  St.  60 ; 
Ernst  V.  Hudson  Eiver  E.  E.  Co.,  35  N.  Y.  9-28,  and  1  Macq.  H. 
L.  748,  which  could  not  be  found.  The  first  authority  cited  lays 
down  the  rule  that  "  If  the  defendant  has,  by  his  own  act,  thrown 
the  plaintiff  off  his  guard,  and  given  him  good  reason  to  believe 
that  vigilance  was  not  needed,  the  lack  of  vigilance  on  the  part  of 
the  plamtiff  is  no  bar  to  his  claim,  especially  if  the  defendant  has 
done  so  by  means  of  positive  misrepresentations."  It  would  i-equire 
a  very  liberal  construction  of  this  rule  to  extend  it  to  the  facts  of 
the  case  before  us,  so  as  to  authorize  a  recovery.  To  say  that  a 
i*epair  hand  in  the  track  yard  of  a  railroad  company,  where  cars  are 
being  switched,  and  the  switch  engine  is  constantly  moving  hither 
and  thither,  has  good  reason  to  believe  that  vigilance  is  not  needed 
because  the  engine  nsuallv  runs  at  a  certain  rate  of  speed,  and  it  is 
customary  to  ring  the  bell  when  it  approaches  the  worlonen,  is  a 
proposition  we  cannot  indorse.  It  would  be  equivalent  to  saying 
that  the  employee  may  close  his  ears  to  every  other  sound  than 
that  of  the  bell ;  that  he  may  with  impunity  walk  upon  the  track 
with  his  eyes  closed  if  the  bell  be  not  ringing,  and,  if  he  receives 
an  injury  from  a  moving  engine,  he  may  recover,  especiallv  if  the 
engine  was  running  at  a  greater  speed  than  usual.  An  application 
of  the  rule  cited  to  the  facts  of  this  case  would  dispense  with  the 
rule  requiring  the  exercise  of  reasonable  care  and  prudence  in 
almost  every  conceivable  case  involving  the  element  of  contribu- 
tory negligence.     The  other  authorities  cited  are  equally  wide  of 
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die  mark.  The  doctrine  of  the  case  in  17  Kansas  is  that  all  reason- 
ably pmdent  men,  in  the  transaction  of  their  own  affairs,  make 
some  preparation  for  the  negli^nce  of  others,  as  well  as  for  acci- 
dents, and  holds  that  since  all  men  know  that  even  the  most  pru- 
dent are  sometimes  negligent,  the^  should  be  required  to  antici- 
pate that  average  amount  of  neghgence  which  must,  in  the  very 
nature  of  things,  be  expected  to  transpire.  In  that  case,  the  court 
held  that  the  question  whether  the  plaintiff  had  exercised  due  care, 
was  left  m  doubt  by  the  testimony,  and  it  was  held  that  it  should 
have  been  submitted  to  the  jury. 

The  caae  of  Fa.  R.  R.  Co.  v.  Ogier  was  an  action  brought  by  a 
widow  to  recover  damages  a^nst  the  railroad  company  for  the 
negligence  of  its  servants,  wnich,  it  was  alleged,  resulted  in  the 
kilung  of  her  husband.  He  was  attempting  to  drive  across  the 
railroad  upon  a  public  highway.  The  view  along  the  track,  in  the 
direction  the  train  was  coming,  was  obstructed  by  a  high  bluff. 
The  highway  descended  a  steep  hill  to  the  crossing.  There  was  a 
break  in  the  face  of  the  hill,  at  a  point  eighty-four  feet  from  the 
crossing,  where  travellers  were  accustomed  to  stop  their  horses  and 
listen  ^r  the  whistle  of  the  engine  and  the  rattling  of  the  cai*s  be- 
fore driving  over.  The  deceased  halted  his  horse  at  this  spot  and 
listened,  but  hearing  nothing,  remarked  to  his  travelling  companion, 
"  it's  all  right,"  and  trotted  his  horse  gently  down  to  the  crossing, 
where  he  was  struck  by  the  train  and  killed.  It  was  held  to  be 
the  duty  of  the  company  to  give  a  signal  of  the  approach  of  a  train 
to  a  road  crossing,  at  such  time  and  in  such  manner  as  to  be  a 
timely  and  sufficient  warning  to  passengers  upon  the  highway. 
The  testimony  was  conflicting  as  to  whether  the  engine  whistle  was 
sounded.     It  was  not  controverted  that  the  deceased  halted  at  the 

Joint  named  upon  the  hillside,  but  there  was  some  testimony  that 
e  might  have  seen  the  train  approaching  after  driving  down  the 
hill  and  before  attempting  to  cross,  by  the  exercise  of  proper  vigi- 
lance ;  but  whether  he  could  have  seen  it  in  time  to  have  prevented 
the  catastrophe  was  uncertain. 

The  jury  was  instructed,  and  it  was  held  to  have  been  correct, 
that  if  the  negligence  which  occasioned  the  collision  was  on  the 
part  of  the  railroad,  the  company  was  liable ;  if  on  the  part  of  the 
deceased,  no  action  could  be  maintained ;  or  if  there  was  mutual 
negli^nce,  if  both  parties  were  negligent,  and  the  collision  oc- 
curred for  the  want  of  proper  care  and  prudence  on  the  part  of 
both,  the  action  could  not  be  sustained.  The  facts  in  that  case  are 
wholly  dissimilar  to  those  in  the  case  at  bar.  The  view  of  the 
track  was  obstructed ;  there  was  a  horse  to  manage ;  a  considerable 
degree  of  precaution  was  taken  by  the  injured  party  to  prevent 
the  accident ;  both  sight  and  hearing  were  exercised,  and  the  testi- 
mony was  conflicting  upon  material  points.  None  of  these  circum- 
stances exist  in  the  present  case. 
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Similar  to  the  preceding  case,  in  many  respects,  is  the  next  cafla 
cit^d.    Ernst  v.  Hudson  River  R.  S.  Co. 

The  plaintiffs  husband,  as  in  the  Pennsylvania  case,  was  killed 
while  attempting  to  cross  a  railroad  at  a  public  crossing.  This 
crossing  was  at  the  company's  station  in  a  village.  Deceased  was 
driving  a  pair  of  horses  attached  to  a  sleigh,  and  attempted  to  cross 
the  track  to  a  f errv  on  the  opposite  side.  It  was  a  flag  station,  and 
the  uniform  practice  of  the  company  for  years  had  been  to  post  a 
man  with  a  nag  upon  the  track  when  a  moving  train  came  near 
enough  on  either  side  the  station  to  make  the  crossing  dangerous. 
If  the  train  was  to  stop  at  the  station,  he  exhibited  a  white  flag ; 
if  it  was  to  pass  without  stopping,  he  exhibited  a  red  flag.  De- 
ceased was  accustomed  to  travel  the  highway,  and  was  familiar 
witli  this  custom.  A  statute  of  the  State,  with  which  he  was  also 
familiar,  and  the  requirements  of  which  had  always  been  observed 
by  the  company,  required  engineers  of  moving  trains  to  give  alarm 
signals  upon  approaching  tne  crossings  of  all  public  nighways^ 
whenever  they  came  within  eighty  rods  of  a  crossing.  Deceased 
had  stopped  at  a  hotel  in  the  village  to  warm  himself  before  driv- 
ing over  the  railroad  to  the  ferry. 

The  distance  from  the  hotel  to  the  crossing  was  112^  feet. 
Trains  from  the  north  came  into  the  station  on.  a  sharp  curve,  and 
owing  to  certain  obstructions,  could  be  seen  at  but  one  point  be- 
tween the  hotel  and  station,  and  there  for  a  distance  of  thirty- 
six  rods  only.  The  court  say,  in  speaking  of  the  evidence,  that 
when  deceased  started  from  the  hotel  to  drive  to  the  ferry,  he 
looked  north  along  the  track,  the  direction  from  which  the  train 
came,  but  did  not  see  it,  for  the  reason  it  was  not  in  view ;  that  he 
listened  for  the  whistle  and  the  bell,  but  heard  neither,  for  the  rea- 
son that  no  signal  was  given.  He  looked  to  the  station  for  a  flag, 
but  no  flag  was  exhibited,  and  the  absence  of  these  customary  sig- 
nals of  danger  assured  him  that  no  engine  was  in  motion  within 
eighty  rods  of  the  crossing.  Thus  assured,  and  unable  to  see  or 
hear  any  warning  of  danger,  he  drove  to  the  crossing,  when  a  train 
dashed  around  the  curve  at  a  speed  of  thirty-five  or  forty  miles  an 
hour,  collided  with  his  team  and  sleigh,  and  killed  him.  The  court 
held  these  facts  to  have  been  fairly  established  by  the  evidence ; 
but  the  testimony  being  very  conflicting,  it  was  very  properly  held 
that  the  case  should  have  been  submitted  to  the  jnrv. 

The  rule  of  law  established  for  this  case  and  similar  cases,  is, 
^^The  citizen  who  upon  a  public  highway  approaches  a  railway 
track,  and  can  neither  see  nor  hear  any  indication  of  a  moving 
train,  is  not  chargeable  in  law  with  negli^nce  for  assuming  that 
there  is  no  car  sufficiently  near  to  make  tne  crossing  dangerous." 
This  rule  does  not  dispense,  however,  with  the  precaution  of  look- 
ing and  listening  for  a  train.  It  does  not  therefore  aid  the  case  of 
plaintifi  in  error.    And  in  respect  to  the  facts,  it  is  difficult  to  per- 


BSHBSKS  V.   KANSAS  PACIFIC  BY.   CO.  101 

edfe  in  wliat  respect  they  are  aDalogons  to  the  case  under  reyiew. 
CertaJnly  not  in  the  obstructions  to  the  view ;  the  statute  of  the 
State ;  tne  speed  of  the  train  ;  the  cnrve  in  the  road ;  nor  in  the 
efforts  of  the  injured  party  to  diBCoyer  by  the  exercise  of  sight  and 
bearing  whether  a  tram  was  coming. 

It  is  true  tliere  was  an  absence  of  the  usual  signals  of  danger; 
but  it  was  at  a  public  crossing  in  a  yillage,  where  tlie  practice  to 
exhibit  these  signals  was  uniform,  and  uiej  were  relied  upon  by 
the  oomrounitj.  But  the  distinguishing  feature  between  tne  two 
cases  isythat  in  the  one  case  efforts  were  made  to  ascertain  whether 
a  train  was  coming,  which  were  ineffectual.  In  the  other  case  no 
efforts  were  made,  but  if  made,  they  would  haye  proyed  effectual 

The  opinion  of  the  court,  in  Detroit  and  Michigan  B.  £.  Co.  v. 
Yan  8tembei]g,  announces  the  same  general  rules  and  principles  of 
decision  applicable  to  cases  of  this  (maracter  as  do  the  foregoing 
authorities,  and  to  this  extent  is  in  harmony  with  the  current  of 
judicial  opinion  upon  the  subject  of  negligence.  It  must  be  con- 
ceded, however,  that  the  facts  in  that  case  bear  a  strong  analogy  to 
the  facts  in  the  case  at  bar.  In  neither  case  did  the  injured  party 
act,  as  it  seems  to  us,  with  reasonable  care  or  prudence.  The  criti- 
cism of  the  associate  Justice,  Campbell,  in  that  case,  upon  the  ap- 
plication of  the  law  to  the  facts,  expresses  our  yiews  upon  that  por- 
tion of  the  opinion.  The  Ju(^  says :  *^  So  long  as  there  is  any 
possible  conflict  as  to  whether  his  case  is  made  out,  the  plaintiff  has 
a  clear  ri^^ht  to  go  to  the  jury.  But  when  upon  his  own  case,  as 
presented  by  himself,  and  as  assumed  for  this  purpose  to  be  entirely 
tnie,  he  shows  no  cause  of  action,  the  effect  of  the  facts  so  admitted 
is  a  question  of  law,  and  a  party  may  require  a  charge  as  to  their 
lend  effect.  I  think  this  doctrine  has  never  been  questioned  any- 
wnere.  In  Fa.  Mining  Co.  v»  Brady,  16  Mich.  322,  this  doctrine 
was  fully  applied,  and  1  do  not  understand  the  principle  to  admit 
of  a  doubt.^ 

Again,  after  reviewing  the  facts,  he  says :  ^^  It  seems  to  me  that 
if,  under  such  circumstances,  a  person  is  not  required  to  look  upon 
a  ndhoad  track  before  attempting  to  cross  it,  there  is  no  available 
precaution  which  the  law  can  exact  of  a  man  of  sound  mind  for  his 
own  preservation."  Judge  Cooley,  in  Mich.  Cent.  E.  E.  Co.  v. 
Campau,  35  Mich.  468,  commenting  upon  the  conduct  of  a  man 
who  was  walking  upon  the  railroad  track  in  the  city  of  Detroit,  at 
a  point  where  there  are  five  parallel  tracks  side  by  side,  and  near 
to  where  two  streets  cross  the  tracks,  who,  failing  to  look  behind 
him,  was  struck  by  an  engine  and  injured,  iLsed  uie  following  lan- 
guage :  ^^  When,  under  such  circumstances,  a  person  places  himself 
upon  a  railroad  track,  with  an  approaching  engine  in  plain  sight, 
aud  without  even  taking  the  precaution  of  looking  behmd  him.  ic 
is  impossible,  in  speaking  of  his  conduct,  to  characterize  it  by  any- 
thing short  of  recklessness.     If  the  plaintiff  can  recover  in  a  case 


192    KATE  8PEASHAN  ET  AL.  V.  CALIFORNIA  ST.  B.  B.  GO. 

like  this,  it  is  plain  that  the  negligence  of  the  injured  party  must 
be  held  immaterial  in  any  conceivable  case.  We  think  the  court 
below  shoold  have  instimcted  the  jury  that  the  plaintiff  conld  not 
recover." 

That  case  msnr  be  difitingnished  from  the  one  now  under  consid- 
eration by  the  fact  that  the  injured  party  in  this  case  was  in  the 
employ  of  the  railroad  company,  and  had  a  right  to  be  on  the 
company's  grounds,  whereas  the  plaintifE  in  that  case,  not  being 
withm  the  limits  of  a  public  street,  had  no  such  legal  right  But 
the  fact  that  the  latter  was  a  trespasser  gave  the  railroad  company 
no  license  to  run  its  engine  over  him.  It  imposed  upon  him  a 
greater  degree  of  vigilance.  He  was  required,  under  the  circum- 
stances, to  exercise  more  than  ordinary  care  and  caution  to  avoid 
injury ;  whereas,  the  plaintiff  in  this  case  was  only  required  to  ex- 
ercise ordinary  care  and  caution  for  his  own  protection.  Neither 
of  them  exercised  any  decree  of  care  or  caution  whatever.  Both 
proved,  and  relied  upon  tne  facts  for  recovery,  that  the  engine  was 
running  at  a  greater  speed  than  usual,  and  that  the  engme  bell 
was  not  rung.  This  was  not  enough.  Both  were  guilty  of  con- 
tributory negligence,  which  was  the  proximate  cause  of  their  in- 
juries ;  hence  both  were  without  remMy. 

The  doctrines  and  rules  of  law  laid  down  in  all  the  foregoing 
cases,  when  applied  to  the  conceded  facts  of  the  case  under  review, 
fully  sustain  the  action  of  the  district  court  iu  giving  judgment  of 
nonsuit.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Chief  Justice  Elbert  being  absent  did  not  sit  in  this  case. 


Kate  Spbabman  et  al. 

V. 

Califobnia  Street  B.  B.  Go. 

(57  Ca^fomia  BeparU,  4dd.    January  Tarm,  ISSl.) 

Certaui  testimony  stated  in  the  opinion,  although  contradicted  by  other 
testimony,  held  to  be  sufficient  proof  of  negligence  to  sustain  a  Terdict. 

Appeal  from  a  judgment  for  the  plaintiffs,  and  an  order  deny- 
ing a  new  trial,  in  the  Tifteenth  District  Court,  City  and  County 
of  San  Francisco.     Dwinelle,  J. 

The  action  was  brought  by  the  widow  and  children  of  one  Frank 
Spearman,  for  damages  resulting  from  the  death  of  the  latter, 
claimed  to  have  been  caused  by  uie  negligence  of  the  defendant. 
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The  defendaat  was  a  common  carrier  of  paesengerg,  operating  a 
fltieet  railroad. 

J.  £.  Fonlds,  for  appellant. 

Alex.  Campbell,  llulton  Andros,  and  Charlea  Page,  for  respond- 

eats. 

The  CoiTBT. — The  principal  point  relied  on  by  the  appellant  is, 
that  the  evidence  does  not  enow  that  the  deceased  came  to  his  death 
bj  reason  of  the  ne^igence  of  the  defendants,  or  its  agents,  but 
by  his  own  fault  W  hile  it  is  true  that  there  is  a  good  deal  of  tes- 
timony in  the  record  goin^  to  show  that  the  latter  was  the  true 
cause,  it  is  also  true  that  there  is  testimony  to  the  contrary.  Thus : 
^ James  A.  Garrett,  being  sworn,  testified:  I  am  an  engineer  in 
the  employ  of  the  Clay  Street  railroad,  and  have  been  an  engineer 
once  I  was  fourteen  years  old,  most  of  the  time  in  England.  I 
am  acquainted  with  the  manner  of  running  street  railroads.  Did 
not  know  Frank  Spearman  in  his  life.  He  was  killed  by  dummy 
No.  5,  at  Fillmore  Street.  I  was  present.  It  was  at  the  terminus. 
No.  5  was  on  the  stand  ready  to  start,  and  I  was  on  Ko.  7 ;  No.  6 
and  the  car  attached  stood  between  me  and  No.  5,  on  the  north 
track ;  No.  5  was  on  the  south  track.  When  I  arriyed  I  did  not 
aee  any  one  around  No.  5,  and  went  down  from  my  dummy  around 
No.  5,  and  into  the  saloon  on  the  south-east  comer  of  dalifomia 
aad  Filhnore  Streets.  There  I  saw  the  conductor  and  driyer  of 
No.  5  in  the  saloon.  I  asked  the  conductor  if  they  were  going  on, 
and  said  that  they  were  behind  time,  and  told  them  to  ^o  on. 

"  The  driyer  (Mr.  Hoag)  left  the  saloon  and  got  on  his  dummy. 
The  conductor  went  to  the  lunch  table  and  took  some  lunch, 
and  then  rushed  to  the  door.  When  he  got  to  the  door  he  said, 
'All  right,'  with  his  mouth  full  of  meat.  Hoag  was  standing  with 
his  hand  on  the  leyer,  looking  at  the  saloon  door ;  and  when  Mat- 
thews came  out  he  pulled  the  leyer.  The  dummy  then  ^ suited' 
ahead.  Deceased  had  his  foot  on  front  step,  on  the  inside  ot  the 
dummy.  The  surging  of  the  dummy  whirled  him  round.  He 
tried  to  recoyer  himself,  and  fell  in  front,  underneath  the  dummy. 
I  mshed  out  to  where  the  dummy  was.  It  took  less  time  than  it 
takes  to  tell  it.  Before  the  dummy  started  it  stood  opposite  to  the 
saloon.  When  the  driver  pulled  the  leyer  he  was  looKing  at  the 
door  of  the  saloon,  and  did  not  see  the  man  getting  on.  The  rea- 
son I  went  down  was  because  No.  5  was  behmd  time ;  and  I  had 
been  down  seyeral  times  during  that  day  to  help  him,  because  he 
bad  lost  his  hold  of  the  rope  which  propelled  the  cars.  I  had  only 
known  Hoag  as  a  driyer  for  a  few  days  preyiously.  I  did  not 
think  he  was  competent.  He  had  several  accidents,  missing  his 
rope.  It  happened  more  frequently  with  him  than  any  of  the  rest. 
I  worked  on  a  railroad  of  this  description  oyer  a  year.  Helped 
to  start  the  Clay  Street  railroad,  and  went  on  their  dummy  as  a 
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driver;  then  went  on  the  California  Street  railroad,  and  helped  to 
fix  the  tracks  up  and  fix  the  dummies.  At  the  time  of  the  acci- 
dent I  had  driven  a  dummy  something  similar  to  this  one  for  about 
six  months  on  the  Clay  Sti-eet  railroad,  the  difference  between  them 
bein^  that  the  one  works  with  a  lever  and  the  other  with  a  wheel ; 
and  I  acted  as  dummy  driver  on  the  California  Street  railroad  from 
the  time  it  started,  commencing  work  for  that  company  on  the 
second  week  in  February,  1878,  and  working  up  to  tne  last  week 
in  August.  Consider  myself  an  expert.  I  did  not  consider  Hoag 
a  competent  driver,  from  his  way  of  handling  a  dummy.  He 
jerked  on  the  rope,  and  stopped  and  started  quickly.  This  caused 
the  dummy  to  surge  ahead  when  starting ;  and  when  stopping,  to 
stop  too  quickly,  xhis  would  have  tlie^  effect  of  jerking  people 
about  on  the  dummy,  and  throwing  them  backwai*ds  and  £>rwaixl8, 
making  the  dummy  jump.  The  proper  way  to  start  a  dummy  is 
to  start  it  easily,  taking  the  grip  slowly,  and  the  friction  of  the 
rope  passing  through  the  dies  will  carry  it  along.  I  saw  Hoag 
at  that  time  jerk  the  rope  when  he  started ;  that  the  dies  came 
down  solid  on  the  rope,  and  the  dummy  *  surged' ahead,  rolling 
and  jerking  the  passen^rs  backwards  and  forwards.  This  was 
caused  by  nis  pulling  the  lever  suddenly  on.  The  conductors 
business  is  to  start  the  cars.  There  was  no  car  on  No.  6  dummy. 
They  were  running  a  car  with  each  alternate  dummy.  No.  6 
had  a  car,  and  No.  7  did  not.  When  the  deceased  was  taken  from 
under  the  dummy,  he  appeared  to  be  crushed  across  the  chest,  and 
lay  helpless.  I  called  to  a  boy  there  to  fetch  Matthews  (the  con- 
ductor of  No.  5)  and  Dr.  Humphreys;  but  Dr.  Humphreys  was 
there,  and  stated  who  he  was.  I  then  said  to  him,  ^  See  what  you 
can  do  for  this  man,  and  the  company  will  pay  all  the  damages.' 
He  said  the  man  was  dead.  I  attribute  tiie  man's  death  to  the 
sudden  ^  surge '  ahead  of  the  dummy.  It  threw  him  around  on  the 
front  dash-board." 

The  material  parts  of  the  testimony  of  this  witness  were  con- 
tradicted by  that  of  a  number  of  other  witnesses ;  but  the  crcdi- 
bility  of  the  witnesses  was  a  question  for  the  jury,  and  is  not  for 
us.  We  have  read  the  record  carefully,  and  find  in  it  sufficient 
testimony,  if  true,  to  sustain  the  verdict.  All  of  the  instructions 
asked  for  by  the  defendant  were  given,  but  with  a  modification,  to 
which  objection  is  made,  not  because  it  is  not  sound  law,  but  be- 
cause it  is  claimed  there  was  no  evidence  to  which  it  applied.  In 
tliis,  however,  counsel  are  mistaken.  The  case  was  fairly  put  to 
the  -jury  by  the  court  below,  which,  upon  evidence  substantially 
conilictmg,  returned  a  verdict  for  the  plaintiff. 

Judgment  and  order  affirmed. 
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8tilb8 

V. 

Thb  Atlastta  and  West  Point  "EL  "SL 

(65  Georgia  BepcrU^  870.     iS^ptdrnddr  7mn,  1880.) 

Wlrare  defendant's  passenger  train  was  temporarily  stopped  some  distance 
book  the  depot  for  receiving  and  deliyeriug  passengers  until  two  f  reislit  trains 
IB  idvance  of  it  could  be  moved  out  of  the  way,  and  the  plaintiff  boarded 
nch  train  in  search  of  his  wife  and  child,  who  were  thereon  as  passengersi 
tad  in  attempting  to  move  from  one  car  to  another,  by  passing  around  an  in- 
terrening  car,  stepped  off  the  platform  into  a  culvert  fifteen  or  twenty  feet 
deep,  which  he  could  not  see  on  account  of  the  darkness  of  the  night,  thereby 
nstaining  serious  personal  injury,  the  company  was  not  liable  therefor,  even 
tbongh  the  lights  m  some  of  the  cars  had  been  blown  out  by  drunken  and 
disorderly  men.  The  exercise  of  ordinary  care  on  the  part  of  the  plaintiff 
wsnld  have  avoided  the  injury. 

BxFOBB  Judge  Buchanan.     Troup  Superior  Conrt. 

Eerrcll  &  Lonffley,  Bigham  &  Wnitaker,  for  plaintiff  in  error. 

G^  &  Speer,  for  defendant. 

Hawkins,  J. — C.  A.  Stiles  broneht  his  action  for  damages  against 
the  defendant,  the  Atlanta  and  West  Point  K.  K.  Co.,  in  Troup 
county,  on  the  twentj-seventh  day  of  October,  1879.  He  claimed 
$15,000  damages,  and  alleged  in  his  declaration  that  on  the 
twenty-second  day  of  An^st,  1879,  at  the  depot  of  defendant,  in 
LsGrange,  Georgia,  in  said  connty,  he  bought  a  ticket  for  his  wife 
and  child,  only  foar  years  old,  to  be  conyeyed  to  the  city  of  Atlanta 
and  return  on  said  day.  He  put  his  wife  and  child  aboard  said 
train,  and  was  then  informed  by  the  ofScers  in  charge  of  the  same, 
^tsaid  train  would  return  the  nifrht  following  said  day,  and  which 
did  return  as  stated,  with  Pierce  Mims  as  the  conductor,  about 
tweke  o'clock  on  said  ni^ht,  and  instead  of  pulling  up  to  the  usual 
place  of  reoeiying  and  disdiarging  passengers  on  the  south  si<le  of 
the  depot  in  said  city,  the  train,  by  order  of  said  conductor,  stopped 
at  the  north  of  said  depot.  He  boarded  said  train  in  search  of  his 
wife  and  child,  and  passing  through  said  car  without  finding  them, 
passed  into  the  next  ladies'  car,  wnich  was  crowded  with  ladies  and 
duidren,  and  in  which  there  was  no  light.  The  night  was  yery 
dark.  Petitioner  passed  nearly  half  way  through  said  car,  and  on 
inquiry  found  his  wife  not  there.  To  keep  offthe  children,  he  re- 
tnioed  bis  steps  to  go  on  the  next  car,  not  knowing  that  defendant 
had  stopped  its  car  immediately  oyer  an  open  culyert  twenty  feet 
deep,  in  descending  from  the  steps  he  fell  in  the  culvert,  inflict- 
ing serious  injuries,  etc.    He  had  no  knowledge  of  the  existence 
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of  the  culv^ert  at  the  time.  By  reason  of  said  injuries  he  suffered 
great  pain,  was  permanently  injured,  fmd,  as  a  physician,  deprived 
of  the  power  to  pursue  his  profession. 

To  this  action  defendant  pleaded  not  ffuilty,  and  that  the  injury 
was  caused  not  by  any  negligence  of  Uxe  defendant,  but  by  the 
gross  imprudence  and  negligence  of  the  plaintiff. 

A  trial  residted  in  a  verdict  of  one  thousand  dollars  for  the 
plaintiff. 

The  evidence  was,  in  substance,  about  as  follows : 

The  defendant  advertised  an  excursion  trip  to  Atlanta  on  the 
twenty-second  day  of  August,  1879,  and  return.  .  The  plaintiff 
bought  tickets  for  his  wife  and  child  four  years  old,  and  in  the 
morning  assisted  them  on  board  the  excursion  train  bound  for  At- 
lanta. The  train  consisted  of  many  coaches  and  a  great  crowd  of 
passengers.  On  the  return  trip  the  train  was  much  crowded  with 
men,  women  and  children,  and  many  of  the  men  were  drunk.  The 
train  was  delayed  on  its  return,  near  the  depot  (some  360  yards^  at 
LaGrange.  The  night  was  warm,  drizzling  and  very  dark  wnen 
the  ti-ain  reached  a  place  on  its  track  360  yards  from  the  depot  and 
platform  where  passengers  were  discharged  and  received.  It  was 
stopped  bjr  the  officer  in  charged  of  the  train  on  account  of  two 
freight  trains  in  front  discharging  freights  being  on  the  track, 
thereby  preventing  further  movement  of  the  excursion  train  until 
the  f reiglit  trains  were  moved.  Under  the  steps  of  one  of  the  pas- 
senger coaches  was  an  open  culvert  twenty  feet  deep,  constructed 
and  used  in  the  ordinary  way  by  said  railroad  company.  Plaintiff 
went  to  the  depot  to  meet  his  wife  and  child  and  be  their  escort 
from  thence  home.  The  train  was  delayed,  and  finding  that  the 
train  containing  his  wife  and  child  was  standing  in  the  rear  of  the 
freight  trains,  and  they  were  still  delivering  freights,  bein^  anxious 
about  his  wife  and  child,  and  seeing  many  persons  coming  from  said 
train,  he  went  up  the  railroad  track  to  where  said  train  was  stand- 
ing, and  boarded  the  train  in  search  of  his  wife  and  child,  went 
through  one  car,  then  on  through  another ;  lights  in  first  car,  none 
in  second.  Inquired  for  his  wife,  and  was  told  ehe  was  not  in  that 
car ;  retraced  his  steps,  went  down  steps  of  the  car,  stepped  off  bot- 
tom step  and  fell  into  the  open  culvert  fifteen  feet  deep,  receiving 
severe  mjuries,  etc.  Did  not  go  on  the  excursion ;  knew  where 
the  depot  and  platform  was  where  passengers  were  received  and 
discharged ;  wife  and  child  not  hurt ;  no  one  hurt  on  the  train,  and 
nothing  unusual  or  exciting  had  occurred. 

The  evidence  also  showed  that  the  train  on  its  return  was  much 
crowded,  many  drunken  men  on  board  the  same,  who  blew  out  the 
lights ;  die  train  was  provided  with  lamps  and  candles ;  the  night 
was  warm,  and  though  all  effoiiis  were  made  to  keep  the  windows 
down  and  lights  burning,  they  were  constantly  blown  out  by 
drunken  men  and  the  wind. 
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The  evidence  also  showed  that  when  the  train  stopped  the  con- 
doctor  cried  out  to  the  passengers,  "  Don't  get  out,  we  are  not  at 
the  depot  jet,"  One  witness  said  some  one  said  get  out,  but  the 
plaintiff  did  not  hear  that. 

After  verdict  for  plaintiff  for  $1000,  a  motion  was  made  by 
the  railroad  company  for  a  new  trial  upon  tlie  ground  that  there 
was  no  sufficient  evidence  to  support  it,  and  various  other  grounds. 
The  judge  granted  the  new  tnal  upon  the  sole  ground  that  the 
evidence  was  not  sufficient  in  law  to  sustain  the  verdict,  and,  there- 
fore, tlie  same  was  contrary  to  law,  and  this  is  the  error  complained 
of  by  the  plaintiff. 

It  is  written  in  our  law  that  a  carrier  of  passen^rs  is  bound  to 
'^extraordinary  diligence  in  behalf  of  himself  and  his  agents  to  pro- 
tect the  persons  and  lives  of  his  passengers."  See  Code,  section 
S067. 

^Extraordinary  diligence  is  that  extreme  care  and  caution  which 
every  pmdent  and  thoughtful  person  uses  in  securing  and  preserv- 
ing their  own  property."     Section  2062. 

"A  railroad  company  shall  be  liable  for  any  damage  done  to  per- 
sons, stock  or  other  property,  by  the  running  of  the  locomotive  or 
cars  or  otlier  machineiy  of  such  company,  or  for  damage  done  by 
any  person  in  the  employment  and  service  of  such  company,  unless 
the  company  shall  make  it  appear  that  these  agents  have  exercised 
•11  ordinary  and  reasonable  care  and  diligence — the  presumption  in 
all  cases  being  against  the  company."     See  Code,  section  3033. 

Wliat  constitutes  extraoi^inary  diligence  and  ordinary  care  are 
questions  of  fact,  often  complicated  and  involved  in  intricate  and 
subtle  discriminations,  determinable  alone  by  the  searching  analysis 
of  intelligent  jurors.  Here  our  law  leaves  the  question  under  well- 
established  rules  of  law. 

But  our  law  does  not  make  a  railroad  corporation  liable  for  the 
negligence,  want  of  care,  or  recklessness  of  other  persons.  Ko  one 
can  recover  damages  from  another  for  an  accident  or  an  injury 
caused  by  his  own  negligence. 

Code,  section  3034,  provides  that  no  person  shall  recover  dam- 
aces  from  a  railroad  company  for  injury  to  himself,  or  his  property, 
idierethe  same  is  done  by  nis  consent,  or  is  caused  by  his  own 
negligence ;  and  if  the  complainant  and  the  company  be  both  at 
famt,  the  former  may  recover,  but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  fault  attributable  to 

hlUL 

In  constrain^  these  sections  of  our  Code  as  enactments  in  pari 
materia,  it  would  seem  that  no  action  can  be  maintained  against  a 
railroad  company  where  the  plaintiff  could  have  avoided  the  injury 
complained  of  by  the  exercise  of  ordinary  care,  see  Code,  section 
2972,  and  this  would  be  true  although  contributory  negligence  on 
the  part  of  the  company  would  be  an  clement  in  the  case,  that  is 
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to  Bay,  where  the  injury  complained  of  was  caused  by  the  n^ligent 
running  of  the  locomotive  or  cars  of  the  company.  Yet  if  the 
plaintiff  consented  to  the  same,  or  was  injured  by  his  own  negli- 
gence, or  could  have  avoided  the  injury  by  ordinary  care,  then  he 
could  not  recover,  upon  a  well-settled  principle  oi  right  and  law 
that  no  person  ought  to  be  mulcted  in  damages  by  the  fault,  negli- 
gence or  recklessness  of  another. 

In  this  case  it  appears  that  the  plaintiff  went  to  tlie  depot  at  La- 
Orange  to  meet  his  wife  and  child  on  the  return  of  the  excuisiou 
train.  Finding  the  train  some  three  hundred  and  sixty  yards  be- 
low the  depot,  ne  went  thither,  boarded  the  train  and,  in  search  of 
his  wife,  stepped  from  the  cars  into  the  culvert,  receiving  the  in- 

JUIT. 

It  may  be  conceived  that  when  at  the  depot  at  LaOrange  to  meet 
his  wife  and  child,  the  plaintiff  had  all  the  rights  of  a  passenger 
aboard  the  train  for  the  purpose  of  receiving  and  assisting  his  wife 
and  child  from  the  train,  and  any  injury  received  there  and  in  the 
duty  or  desire  of  assisting  his  wife  and  child  from  the  train,  would 
be  rcdressableat  law  in  the  absence  of  negligence  on  his  part.  But 
when  he  left  the  depot  and  place  for  delivery  of  passengers,  and  went 
on  and  up  the  track  of  deiendant  in  the  dark  to  meet  his  wife  and 
child,  and  whilst  the  machinery  of  the  defendant  was  absolutely 
still  and  not  in  motion,  and  entered  the  train  in  search  of  his  wife 
and  child,  and  while  so  looking  for  her  stepped  from  the  cars  into 
the  culvert,  receiving  the  injury  complained  of,  we  cannot  see  bow 
the  defendant  can  be  liable  for  this  apparent  accident.  His  desire 
to  meet  and  assist  his  wife  and  child  was  praiseworthy,  but  in  no 
sense  could  the  defendant  be  charged  with  responsibility  as  to  his 
movements  in  approaching,  entering  or  leaving  its  train,  then  not  in 
motion  and  only  awaiting  the  removal  of  the  freight  trains  to  de- 
liver the  passengers  at  the  depot. 

The  court  below  thought  the  evidence  did  not  authorize  the  ver- 
dict, and  we  see  no  abuse  of  its  discretion  in  granting  the  new  trial 

Judgment  affirmed. 

See  note  to  Braasel «.  N.  Y.,  etc.,  R.  R  Co.,  8  Am.  andEng.  R.  R  Gas.  884. 
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V. 

Cantbell. 

(87  Arharuat  BeporU,  519.    I^ovember  Tarm^  1881.) 

It  is  the  duty  of  the  conductor  of  a  railroad  train  to  stop  the  can  at  the 
depot  platforms  for  the  safe  lundin^  of  passengers. 
A  passenger  who  alights  from  a  slowly  moving  train  at  the  inatance  or  di- 
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nction  of  the  conductor,  or  other  agent  in  management  of  the  train,  on 
vhose  opinion  or  judgment  in  the  matter  he  has  tlie  ri^ht  to  rely,  and  when 
the  risk  or  danger  la  not  apparent,  is  not  chargeable  with  negligence. 

A  passenger  on  a  railroad  train,  who  la  injured  by  the  negligent  running 
of  the  train,  or,  on  account  of  an  insufficient  platform  at  which  he  is  landed, 
is  entitled,  aa  damages,  to  compensation  for  the  bodily  injury  sustained,  the 
pain  suffered,  the  effect  of  the  injury  rn  his  health,  according  to  its  degree 
and  probable  duration,  the  expenses  of  his  sickness  resulting  from  the  in- 
jury, and  of  attempting  to  effect  a  cure,  and  the  pecuniary  loss  sustained  by 
Kason  of  inability  to  attend  to  hia  business,  or  profession. 

A  railroad  company  is  bound  to  provide  safe  and  sufficient  platforms  for 
the  landing  of  passengers,  of  sufficient  length  to  afford  safe  egress  to  passen- 
gers from  an  ordinary  train. 

The  court  should  not  allow  an  affidavit  of  a  iuror  impeaching  his  verdict 
to  be  filed,  except  to  show  that  it  was  made  by  lot. 

Appeal  from  Clay  Circuit  Court.  Hon.  L.  L.  Mack,  Circuit 
Judge. 

Tliis  was  an  action  by  the  appellee  against  the  appellant  for 
damages  for  a  personal  injury  sustained,  through  the  negligence 
and  misconduct  of  the  defendant's  train  conductor,  in  causing  him 
to  alight  f ix>m  the  train  \7hile  it  was  in  motion.  The  defendant 
denied  the  negligence,  and. averi^ed  that  the  injury  resulted  from 
the  plaintifPs  own  negligence. 

The  plain  tifiE  was  a  passenger  from  Little  Bock  to  Knoble  Sta- 
tion, in  Clay  County,  and  testified  that  the  train  arrived  at  the 
station  about  ten  o'clock  at  night.  The  conductor  went  to  him 
and  shook  him,  and  told  him  that  was  his  station — to  "hurry  and 
get  QjBL"  The  conductor  passed  on  to  the  forward  end  of  the 
coach — ^the  plaintiff  to  the  rear  end — and  there  met  a  brakeman, 
who  called  out  the  name  of  the  station,  and  said  to  the  plaintiff, 
**  hurry  and  get  off,  we  are  in  a  hurry."  Witness  stepi)ed  out 
upon  the  platform  of  the  coach  and  saw  the  depot  platform  by  the 
light  from  the  car  windows,  and  then  stepped  out  npon  the  depot 
platform  on  his  right  foot,  and  fell  forward  and  sidewise  about 
seven  feet  to  the  gi'ound.  When  he  stepped  off  the  car  he  didn't 
know  for  certain  that  the  train  was  moving,  but,  after  he  fell,  he 
looked  up  and  saw  it  was  still  in  motion,  and  the  rear  of  the  coach 
next  behind  the  one  he  stepped  off  was  then  opposite  him.  He 
procured  assistance,  and  was  carried  to  a  house  near  the  depot, 
where  he  remained  confined,  and  under  treatment  of  a  physician, 
about  five  days.  Was  then  hauled  home,  near  Boydsville,  where 
he  was  confined  for  a  long  time,  and  disabled  from  practising  his 
profession  for  three  months.  He  was  a  practising  physician,  with 
a  practice  of  a  hundred  dollars  a  month.  His  iniury  was  in  his 
hip.  He  suffered  great  pains  from  the  injury,  and  lost  his  health, 
and  was  greatly  reduced  in  flesli.  His  bill  for  board  at  Knoble, 
and  for  transportation  home,  was  $20.  Medical  treatment  thei-e, 
$7.50. 

James  Welsh,  a  witness  for  the  plaintiff,  testified  that  he  carried 
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the  plaintiff  from  the  north  end  of  the  depot,  where  he  was  in- 
jurea,  to  Gilchrist's  house,  at  Knoble  Station.  Waited  on  him 
while  he  was  there,  and  he  suffered  a  great  deal.  The  depot  plat- 
fonn  there  is  all  of  seven  feet  above  the  ground  where  Ihe  plaiii- 
tiff  fell.  He  assisted  Gilchrist  in  hauling  the  plaintiff  home.  He 
suffered  a  great  deal.  Knoble  is  a  small  place,  in  low,  muddjr 
country.    Tne  platform  is  about  forty  or  fifty  feet  long. 

James  Johnson,  for  the  plaintiff,  testified  tnat  the  plaintiff  lived 
at  his  house.  When  brought  home  he  was  suffering  very  much  ; 
could  not  walk  for  three  weeks,  and  then  only  on  crutches  for 
about  two  months,  and  after  that,  for  some  time,  with  a  stick.  He 
was  a  physician,  and  got  good  average  practice.  Had  frequent 
calls,  during  the  injury,  which  he  could  not  attend. 

There  was  other  testimony  of  the  extent  of  the  injury. 

The  conductor  of  the  train  testified,  for  the  defendant,  that 
when  the  whistle  sounded  for  Ejioble  Station  he  went  into  tlie 
coach  where  the  plaintiff  was,  tapped  him  upon  the  shoulder,  and 
told  him  that  was  his  station,  and  then  went  on  to  the  platform  of 
the  next  car  to  wait  for  the  train  to  stop,  and  was  looking  out  for 
plaintiff,  when  he  saw  him  jump  from  the  car,  while  it  was  mov- 
ing, and  strike  the  north  end  of  the  platform  and  fall  to  the 
^ound.  The  train  passed  on  about  fifteen  or  twenty  feet,  after 
tne  plaintiff  jumped  off,  before  it  stopped.  It  was  moving  very 
slowly  when  the  plaintiff  jumped  off.  Any  man  of  common 
activity  might  have  jumped  on  with  safety  at  the  speed  it  was 
moving.     The  platform  there  is  about  eighty-five  feet  long. 

For  the  plaintiff,  the  court  gave  to  the  jury  the  following  in- 
structions : 

1.  ^^If  the  lury  find  from  the  evidence  that  the  plaintiff  was  a 
passenger  on  defendant's  train  for  Ennoble  Station,  and,  on  arriving 
there,  the  conductor  or  agent  called  out  the  name  of  the  station, 
and  directed  the  plaintiff  to  get  off  said  train,  without  first  stop- 
ping it,  and  that  the  platform  at  that  station  is  unsafe,  and  of  in- 
sufficient length  for  the  safe  landing  of  passengers,  and  that  the 
plaintiff  got  off  the  train  under  the  directions  of  tlie  defendant's 
conductor,  agent  or  employee,  and,  in  doing  so,  was  injured,  on 
account  of  not  stopping  said  train  in  time,  or  on  account  of  such 
unsafe  or  insufficient  platform,  the  defendant  is  liable." 

2.  "  If  the  jury  find  from  the  evidence  that  the  plaintiff  was 
ordered,  or  directed,  by  the  conductor  or  agent  of  the  defendant  to 
get  off  the  train,  he  had  a  right  to  rely  upon  such  advice,  or  di- 
rections ;  provided,  he  took  no  more  risk  in  getting  off  the  train 
than  a  prudent  man  would  have  taken  under  the  same  circum- 
stances." 

3.  ^^  If  the  jury  find  that  the  plaintiff  took  no  more  risk  than  a 
prudent  man  would,  under  the  same  circumstances,  he  was  not 
guilty  of  contributory  negligence." 
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4.  "If  the  jury  find  that  the  plaintiff  was  ordered,  or  directed, 
by  the  defendant's  condnctor  or  employees,  to  fi;et  off  the  train, 
and  told  to  hnrrj  up,  and  snch  orders  and  directions  would  cause 
a  man  of  ordinary  reason  to  believe  that  he  must  leave  the  train, 
or  sabmit  to  the  inconvenience  of  being  carried  past  his  station, 
and  that  the  plaintiff,  in  getting  off  the  train,  was  injured,  the 
defendant  is  liable ;  provid^  that  thej  find  that  the  act  of  ^ettin^ 
off  the  train  was  a  careful  and  prudent  act,  and  not  a  rash  and 
carelesB  exposure  to  peril  and  hazard." 

5.  "If  the  jury  find  for  the  plaintiff,  they  will  assess  his  dam- 
ages at  a  sum  that  will  compensate  him  for  the  bodily  injury  sus- 
tained, the  pain  suffered,  the  effect  of  the  injury  on  his  health,  ac- 
cording to  its  degree  and  probable  duration,  the  expense  of  his 
sickness  resulting  from  the  injury,  and  of  attempting  to  effect  a 
core,  and  the  pecuniary  loss  sustained  by  reason  of  inability  to 
attend  to  his  business  or  profession." 

6.  "  The  defendant  is  bound  to  provide  safe  and  sufficient  plat- 
forms for  the  landing  of  passengers,  of  sufficient  length  to  afford 
safe  egress  to  passengers  irom  an  ordinary  train." 

For  the  defendant,  the  court  instructed  the  jury  that : 

1.  '^If  they  find  that  the  plaintiff  could,  by  ordinary  care  and 
pmdence,  have  prevented  the  mjury,  they  will  find  for  the  defend- 
ant*' 

2.  ^^If  the  jury  find  that  the  plaintiff's  own  careless  and  negli- 
^nt  conduct  caused  or  contributed  to  cause  the  injury,  they  will 
imd  for  the  defendant." 

And  the  court,  of  its  own  motion,  instructed  as  follows : 
1.  '^Both  the    plaintiff  and  defendant  are    held   to  ordinaiy 
pradence." 

8.  *^  Before  the  jury  can  find  for  the  plaintiff,  on  the  ground, 
that  the  agent  or  other  employee  of  the  defendant  directea  or  ad- 
vised the  plaintiff  to  get  on  the  train,  they  must  find  from  the  evi- 
dence that  such  directions  or  advice  were  given  at  a  time  and  in 
a  manner  that  would  have  induced  the  belief  in  the  mind  of  a 
man  of  ordinary  reason  that  such  agent  meant  and  intended  that 
he  should  get  off  at  the  time  and  under  the  circumstances  existing; 
at  the  time  he  did  ^t  off." 

3.  "If  the  jury  hnd  that  the  plaintiff's  own  careless  and  negli- 
^nt  conduct  caused  or  contributed  to  cause  the  injury,  they  will 
imd  for  the  defendant." 

After  the  jury  had  retii€d  for  some  time,  they  returned  and 
reported  that  they  could  not  agree  upon  the  amount  of  their  verdict. 
The  court  told  them  that  it  was  important  to  the  parties  that  they 
fiboald  a^ee,  and  they  should  not  let  a  hundred  or  two  dollars  hang 
them.  They  then  again  retired,  and  returned  with  a  verdict  for 
^  plaintiff,  assessing  his  damages  at  $800. 

Tne  defendant  filed  a  motion  for  a  new  trial,  assigning  as  cause. 
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among  others,  error  of  the  court  in  its  advice  to  the  jury  as  to  the 
damages ;  and  also  filed  the  afiidavit  of  one  of  the  jurors,  stating 
that  he  was  induced  by  tliat  advice  to  agree  to  the  verdict.  H.e 
had  before  been  in  favor  of  giving  the  plaintiff  only  $500. 

The  motion  was  overruled,  and  defendant  filed  a  bill  of  ex- 
ceptions and  appealed. 

Oeo.  H.  Benton  and  Dodge  &  Johnson,  for  appellant 

W.  R.  Coody,  for  appellee. 

Habbison,  J. — It  was  clearly  the  duty  of  those  in  charge  of  the 
defendant's  train,  upon  its  arrival  at  Knoble,  to  stop  the  same 
opposite  the  platform,  that  the  plaintiff  might  get  off. 

On  the  other  hand,  it  may,  as  a  general  proposition,  be  said,  that 
it  is  imprudent,  and  a  want  of  proper  care,  to  alight  from  a  train 
while  it  is  in  motion ;  but  whether  it  was  so  in  a  particular  case 
must  depend  upon  the  circumstances  under  which  the  attempt  was 
made.  Crissey  v.  Passenger  Ry.  Co.,  75  Penn.  St.  83.  It  would 
not  be  so  if  the  train  was  moving  so  slowly  that  no  damage  could 
be  reasonablv  appi'ehended. 

But  though,  in  fact,  it  may  be  hazardous,  a  passenger  who  does 
so  at  the  instance  or  direction  of  the  conductor  or  other  employee 
in  the  management  of  the  train,  on  whose  opinion  or  judgment  in 
the  matter  he  has  the  right  to  rely,  and  whera  the  risk  or  danger 
was  not  apparent,  cannot  be  chargeable  with  negligence.  Filer  v. 
The  New  York  Central  R.  R  Co.,  49  N.  Y.  47 ;  Lambeth  v.  North 
Car.  R.  R.  Co.,  66  N.  C.  499;  Whart.  on  Neg.,  sec.  371. 

It  would  seem  that  the  train,  when  the  plaintiff  attempted  to 
jump  upon  the  Dlatform,  was  moving  verv  slowly,  as  the  conductor 
testinedf  that  after  he  fell,  it  moved  only  fift^n  or  twenty  feet 
before  it  stopped ;  and  that  the  direct  or  immediate  cause  of  the 
accident  was  tiiat  it  had  too  far  passed  the  platform  when  he  leaped 
from  the  car  for  him  to  reacli  it 

There  was  no  evidence  that  he  knew  that  there  was  any  risk  or 
hazard  in  the  attempt  to  get  off ,  or  of  any  want  of  care  in  him,  or 
of  any  negligence  on  his  part  which  contributed  to  the  accident ; 
but  it  was  proved  that  he  was  told  by  the  conductor  and  brakesman 
'^  to  hurry  and  get  off,"  the  latter  telling  him  also  that  they  were 
in  a  hurry,  and  that  he  was  urged  by  their  impatience  to  make  the 
attempt. 

We  can  see  no  objection  to  any  of  the  instructions  the  court  gave 
the  jury.  Those  in  relation  to  the  question  of  negligence  are  in 
strict  accordance  with  the  views  above  expressed. 

That  the  damages  assessed  by  the  jury  were  excessive,  was  not 
assigned  as  a  ground  of  the  motion  for  a  new  trial,  and  the  appellant 
cannot  be  heard  to  complain  of  the  fifth,  or  that  in  regard  to  the 
measure  of  the  damages.  It  was,  however,  clearly  correct.  Peoria 
Bridge  Association  v.  Loomis,  20  IlL  235 ;  Ransom  ti.  New  York 
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and  Erie  R  R.  Co.,  15  N.  T.  415 ;  Sedgw.  on  Damages,  699,  note 

(2)- 

The  court  having  already  instmcted  the  jury  to  the  same  effect 
as  asked  hy  the  defendant  in  his  second  instruction,  it  was^  for  that 
reason,  very  properly  refused. 

As  the  damages  are  not  complained  of  as  excessive,  we  have  no 
occasion  to  consider  tlie  defenoant's  objection  to  the  remark  of  the 
court  to  tlie  jury  that  it  was  important  to  the  parties  that  they 
skonld  retni-n  a  verdict,  and  they  should  not  let  one  or  two  hundred 
dollars  prevent  them ;  and  we  will  merely  sav,  we  think  it  was  not 
calcniated  to  influence  the  juiy  to  the  defendant's  preiudice. 

The  afiidavit  of  the  jnror  should  not,  however,  have  oeen  allowed 
to  be  filed,  as  the  Statute  expressly  declares  that : — "A  juror  can- 
sot  be  examined  to  establish  a  ground  for  a  new  trial,  except  it  be 
to  establish,  as  a  ground  for  a  new  trial,  that  the  verdict  was  made 
by  lot"^    Sec.  1971  Gantt's  Digest. 

The  judgment  is  aflirmed. 

See  Braaaell «.  N.  Y.,  etc.,  R  B.  Co.,  8  Am.  &  Eng.  R  R  Gas.  884. 
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Helen  E.  Dioeib  v.  Same. 

(181  Masiochuietti  BeporU^  510.) 

A  penon  injured  by  a  defect  in  a  bridge,  fonning  part  of  a  highway,  which 
&  railroad  corporation  is  bound  to  keep  in  repair,  cannot  maintain  an  action 
against  the  corporation  without  giving  the  notice  required  by  the  St.  of 
1877,  c.  284,  {  8,  to  be  given  to  the  '*  persons^'  obliged  to  keep  the  same  in 
Tepair  ;  and  an  omission  in  the  declaration  to  allege  the  giving  of  such  notice 
may  be  availed  of  by  demurrer. 

A  notice  to  a  railroad  corporation,  bound  by  lavr  to  keep  in  repair  a  bridge 
fonning  part  of  a  highway  in  a  town,  that  a  person  has  been  injured  by  '*a 
defect  in  the  bridge,"  does  not  sufficiently  designate  the  cause  of  tho  injury, 
within  the  St  of  1877,  c.  284,  {  8 ;  and,  in  an  action  by  the  injured  person 
against  the  corporation,  a  declaration  alleging  such  statement  of  the  cause  of 
tM  injury  in  the  notice  is  bad  on  demurrer. . 

F.  W.  BocKWSLL  (A.  J.  Waterman  witli  himj,  for  the  plaintifis. 
T.  P.  Fingree  and  J.  M.  Barker,  for  the  defenaant. 

Ehdioott,  J. — ^These  are  actions  of  tort  for  inluries,  occasioned 
to  tlie  respectiye  plaintiffs  by  reason  of  an  alleged  defect  in  a  brid^, 
^hich  formed  part  of  a  highway  in  Pittsiield,  upon  which  the  plain- 
tifiPs  were  travelling.  The  railway  of  the  defendant  passed  imder 
the  liighway  at  this  point,  and  no  question  is  made  that  the  defend- 
ant was  authorized  to  construct  and  maintain  this  bridge. 
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Bj  tlie  proyifiions  of  the  defendant's  charter,  and  by  the  general 
laws  of  the  Commonwealth,  it  is  required  to  keep  this  bridge  in 
repair.  St  1833,  c.  116,  §  13 ;  St.  1867,  c.  270,  |  4 ;  Eey.  Sts.  c 
39,  §  72 ;  Gen.  Sts.  c.  63,  §  61 ;  St.  1874,  c.  372,  |  95.  The  town 
of  Pittslield,  therefore,  was  ander  no  liability  to  Seep  that  portion 
of  this  highway  in  repair  which  was  occupied  by  the  bridge,  because 
other  sn&cient  proyision  is  made  by  law  for  its  maintenance  and 
repair.  Gen.  Sts.  c.  44,  §§  1,  22,  amended  by  the  St.  of  1877,  c 
234,  §§  1-3;  White  v.  Qiiincy,  97  Mass.  430,  and  cases  cited; 
Wilson  V.  Boston,  117  Mass.  .509 ;  Bonse  v.  Someryille,  130 
Mass.  361. 

The  defendant  comes  within  the  proyisions  of  §§  1-3,  aboye  re* 
cited,  which  enable  any  person  who  nas  receiyod  an  injury  through 
any  defect  or  want  oi  repair  in  or  upon  any  highway,  townway, 
causeway  or  bridge,  and  who  has  complied  with  me  otner  require- 
ments 01  the  statute  to  recoyer  damages  therefor  from  the  county^ 
town,  place,  or  "  persons  by  law  obliged  to  keep''  the  same  in  repair. 
The  word  "  nersons"  includes  corporations,  and  applies  to  the 
defendant.  Gen.  Sts.  c.  3,  §  7,  cl.  13;  Otis  Co.  v.  Ware,  8  Gray, 
509;  Greene  Foundation  v.  Boston,  12  Gush.  54,  59;  United 
States  V,  Amedy,  11  Wheat.  392. 

The  defendant  in  the  first  action  was,  therefore,  entitled  to  the 
notice  proyided  in  these  sections.  This  has  been  held  to  be  a  con- 
dition precedent  to  the  plaintiff's  ri^ht  to  maintain  any  action  for 
injuries  receiyed  by  reason  of  such  defect.  Gay  v,  Cambridge,  128 
Miiss.  387 ;  Mitchell  v.  Worcester,  129  Mass.  525.  The  declaration 
fails  to  allege  such  notice,  and  as  the  fact  of  such  notice  is  neces- 
sary to  constitute  a  cause  of  action,  the  omission  may  be  ayailed  of 
by  demurrer.     Commonwealth  v.  Dracut,  8  Gray,  456. 

In  the  second  action,  the  plaintiff  amended  her  declaration,  and 
alleged  that  she  gaye  the  required  notice  to  the  defendant  in  writ- 
ing, and  the  notice  giyen  is  attached  to,  and  made  part  of,  the 
amendment.  But  this  notice  does  not  state  the  cause  of  the  injury ; 
it  is  not  enough  to  say  that  the  injury  was  caused  by  "  a  defect  in 
the  brid^,"  bat  the  defect  should  be  so  described  that  the  defendant 
may  be  informed  of  its  character.  Noonan  v.  Lawrence,  130  Mass. 
161 ;  Miles  u  Lynn,  130  Mass.  398.  It  appearing  in  the  declara- 
tion that  the  notice  giyen  was  not  as  required  by  the  statute,  the 
defendant  could  properly  demur  to  the  declaration. 

The  demurrers  were,  therefore,  properly  sustained  in  the  Su- 

Serior  Court.    And  in  both  cases  there  must  be  judgment  for  the 
efendant. 

Bee  note  to  Louiayille,  etc.,  R.  R.  Co.  e.  Weams,  poet. 
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The  People 

V. 

Saicuel  MgEat. 

(46  MiMgan  BiporU,  489.) 

Biilwij  ptSMDgen  are  entitled  to  remain  in  the  waiting-room  at  a  station 
as  bog  artney  have  occadon  to  do  bo,  and  commit  no  offence  againat  the 
good  order  of  the  place  and  reasonable  regulations  made  to  govern  it ;  they 
sre  not  bound  to  leave  on  being  ordered  out  by  the  keeper  for  any  such  in- 
decorum  as  spitting  on  the  floor,  and  the  refusal  to  go  on  being  ordered  will 
not  excuse  the  commission  of  an  assault  and  battery  upon  them  to  compel 
them  to. 

A  railway  station  keeper  assaulted  a  passenger  for  not  leaving  the  waiting- 
room  when  ordered,  the  passenger  havinff  enraged  him  by  spitting  on  the 
floor.  EMj  that  in  defending  an  action  for  the  assault  and  battery  a  ques- 
tion as  to  the  plaintiflTs  smoking  was  irrelevant,  where  his  smoking  had  not 
been  objected  to. 

ExoEPTioNB  before  judgment  from  Cass.  Submitted  Jane  23. 
Decided  Jnne  29. 

Information  for  assanlt  and  battery.  Kespondent  was  convicted 
below.    Affirmed. 

Attorney  General  Jacob  J.  Van  Eiper  for  the  People.  Words 
cannot  justify  an  assault :  Tiff.  Crim.  Law,  574. 

Howell  &  Carr  for  respondent.  The  keeper  of  a  railway  sta- 
tion honse  is  not  ^ilty  oi  assault  in  ejecting  a  person  if  he  has  no 
notice  or  knowlec^  of  his  right  to  remain  uiere :  Com.  v.  Power, 
1  Met.  596. 

Campbell,  J. — ^McKay  was  convicted  of  assault  and  battery  on 
Thomas  Cooley,  at  the  Grand  Trunk  station  at  Edwardsburg,  in 
Cass  county.  McKay  was  station  keeper,  and  the  assault  origi- 
nated in  an  altercation  between  them,  caused  by  Cooley's  spitting  on 
the  floor.  He  was  smoking  at  the  time,  but  no  objection  was 
made  to  this,  and  a  question  about  it  was  properly  held  irrelevant. 
The  defendant  made  a  somewhat  violent  assault,  and  subsequently 
called  in  another  servant  of  the  company  who  compelled  Cooley  to 
leaye  the  room,  which  he  had  refused  to  do  at  the  demand  of 
McKay.  Cooley  was  a  passenger  on  a  train  stopping  temporarily 
at  the  station. 

The  court  charged  the  jury  very  distinctly  that  if  Cooley  vio- 
lated any  rule  made  either  by  the  company  or  the  agent  whicii  had 
been  brought  home  to  his  knowledge,  the  respondent  had  a  right 
to  lequire  liim  to  leave  the  waiting-room,  and  to  remove  him  by 
such  force  as  was  necessary. 

We  think  this  charge  was  quite  strong  enough  in  favor  of  re- 
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Bpondent  It  is  absnrd  to  claim  that  the  travelling  commmutj 
Doand  to  govern  their  behavior  by  the  whims  of  an  obstinate  sta- 
tion-hoase  keeper,  or  to  leave  the  room  whenever  he  thinks  proper 
to  drive  them  oat  They  are  invited  by  the  milroad  company,  and 
are  entitled  to  I'emain  there  so  long  as  they  have  occasion  to  do  bo, 
and  commit  no  offence  against  the  good  order  of  the  place  and  tbo 
reasonable  regulations  made  to  govern  it. 

The  conviction  was  regular,  and  it  must  be  certified  to  the  oonrt 
below  tliat  tbe  people  are  entitled  to  judgment  on  it. 

The  other  Justices  concuiTed. 


Johnson 

V. 

Ohioago,  Book  Island  and  Paoifio  B.  Oa 

{Advance  Coie,  Iowa.    April  24,  1882.) 

Courts  ought  to  grant  new  trials  ivhenever  their  superior  and  more  com- 
prehensive judgment  teaches  them  tltat  the  verdict  of  the  jury  fails  to  admin- 
ister substantiiu  justice  to  the  parties  in  the  case. 

In  an  action  of  damages  for  ejection  from  a  railroad  station-house,  an  in- 
struction to  the  jury  **  that  to  find  for  the  plaintiff  it  must  appear  from  the 
evidence  that  the  agent  used  more  force  that  was  reasonably  necessary,  and 
that  by  reason  of  the  excessive  force  the  plaintiff  was  injured,  and  they  were 
advised  that  it  was  their  duty  to  consider  the  resistance  made  by  plaintiff, 
and  the  force  used,  and  all  the  circumstances,  and  the  conduct  of  the  par- 
ties," kddf  unobjectionable. 

The  rule  that  carriers  of  passengers  are  liable  for  the  negligent  or  wrong- 
ful acts  of  their  servants  and  employees  does  not  always  depend  upon  the 
fact  that  the  carrier  owes  a  duty  or  is  under  some  obligation  to  the  party  in- 
jured. 

The  true  test  by  which  to  determine  the  liability  of  the  master  for  the  acts 
of  his  servant  in  all  this  class  of  cases  is,  was  the  wrongful  or  negligent  act 
done  in  the  course  and  within  the  scope  of  the  employment  of  the  servant  or 
agent? 

Where  the  deposition  of  a  witness  was  read  to  the  jury  for  the  purpose 
of  impeaching  his  testimony,  which  deposition  was  shown  to  the  witness, 
hM,  that  no  advantage  was  take  nthat  could  prejudice  the  defendant. 

Appeal  from  Wapello  circuit  court. 

Action  for  a  personal  iniury  whidi,  it  is  alleged,  the  plaintifE  re- 
ceived by  being  forcibly  ejected  from  the  station-house  of  the  de- 
fendant at  Eldon,  by  the  agent  in  chai^  of  the  station.  There 
was  a  trial  by  jury,  which  resulted  in  a  verdict  for  plaintiff  for 
$4000.  Upon  a  motion  for  a  new  trial,  based  upon  several  grounds, 
the  court  required  the  plaintiff  to  remit  $1500  of  the  verdict,  and 
thereupon  overruled  tlie  motion.    Defendant  appeals. 

Stiles  &  Lathrop,  for  appellant  W.  H.  C.  Jaques  and  Wm. 
McNett,  for  appellee. 


\ 


\ 
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RoTHBocK,  J. — ^1.  TliiB  is  tlie  fiecond  appeal  in  tliis  case.  There 
was  a  verdict  for  $2000  at  the  first  trial,  whidi  was  reversed  for 
errors  in  the  mlinfrB  of  the  court  pertaining  to  tlie  evidence,  and  for 
an  erroneous  instmction  as  to  exemplary  damages.    8ee  51Iowa,  25. 

Tiie  plaintiff  was  removed  from  the  waiting-room  of  the  station 
by  the  agent  of  the  defendant.  That  his  shoulder  was  dislocated, 
either  from  a  fall  from  the  door  out  of  which  the  agent  poshed 
him,  or  bj  a  fall  after  he  landed  on  the  platform,  is  not  disputed. 
It  ako  appears,  without  any  conflict  or  question,  that  the  plaintiff 
was  not  in  the  waiting-room  awaiting  an  outgoing  train  up>ou  which 
to  take  passage,  nor  for  any  other  purpose  for  which  a  waiting-room 
at  a  station  is  kept  open  to  the  public.  He  was  there  for  the  pur- 
pose of  waiting  to  take  passage  on  a  train  on  another  railroad.  The 
facts  as  to  his  right  to  remain  in  the  waiting-room  are  more  fully 
aet  out  in  the  opinion  on  the  former  appeal,  which  are  in  substance 
the  same  as  are  shown  by  this  record.  W  ithout  repeating  the  facts 
in  detail,  it  is  sufficient  to  say  that  there  was  no  warrant  from  the 
evidence,  conceding  anything  it  tended  to  prove,  which  would  jus- 
tify any  jury  in  finding  that  the  plaintiff  had  any  right  to  i*emain 
in  tiic  waiting-room  after  being  requested  by  the  agent  to  leave  it. 
That  he  was  so  requested  and  refused,  before  any  violence  was 
used  towards  him,  is  not  disputed. 

The  only  question,  then,  lor  the  jury  to  determine  was,  did  the 
a|:ent  use  more  force  than  was  reasonablv  necessary  in  removing 
the  plaintiff  from  the  room,  and  was  he  injured  by  reason  of  the 
excessive  force  ?  Upon  this  question  we  ai^e  asked  to  reverse  the 
jadgment,  because  the  verdict  finds  no  support  in  the  evidence.  In 
removing  the  plaintiff  from  the  room  no  dIows  were  struck  by  any 
one.  The  plaintiff  resisted  the  force  employed  by  the  agent,  and 
another  employee  of  the  defendant  who  assisted  him  in  ejecting 
plaintiff,  by  holding  to  a  seat  and  by  holding  to  the  door-case 
as  he  was  pushed  out.  There  is  a  very  decided  preponderance  of 
the  evidence  to  the  effect  that  the  plaintiff  and  one  Shinblom,  who 
was  bis  comrade  on  the  occasion,  were  drunk  and  disorderly,  and 
that  they  both  deserved  to  be  removed  from  the  room  for  their 
oondact,  and  we  also  tliink  that  the  great  weight  of  the  evidence  is 
that  there  was  no  excessive  force  used  to  effect  the  removal.  But 
tlie  plaintiff  and  Shinblom  both  testified  that  they  were  sober  and 
well-behaved,  and  that  the  agent  used  such  force  as  to  throw 
plaintiff  out  of  the  door ;  as  Shinblom  expressed  it,  '^  One  of  the 
men  shoved  Johnson  to  the  door,  and  took  hold  of  him  and  threw 
hire  square  out."  Now  we  do  not  believe  this  testimony,  simply 
because  several  witnesses  testify  in  direct  contradiction  to  it.  But 
we  cannot  usurp  the  functions  of  the  jury  and  the  court  below. 
Here  are  two  concurring  verdicts,  upon  substantially  the  same 
facts,  and  two  nisi  prins  judges  have  given  their  approval  and  in- 
dorsement of  them  by  overruling  motions  for  new  trials  grounded 
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4.  the  insnfficiencj  of  the  evidence.  It  appears  to  ns  tliis  is  a 
jper  occasion  to  repeat  wliat  was  aaid  by  tliia  court  more  than 
^n  years  ago,  that  ^^  toose  ooorts  ought  to  independently  exercise 
their  power  to  grant  new  trials ;  and,  with  entire  freedom  from  the 
rale  which  controls  appellate  tribunals,  they  oueht  to  grant  new 
trials  whenever  their  superior  and  more  compr^ensive  judgment 
teaches  them  that  the  verdict  of  the  jury  fails  to  administer  sub- 
stantial justice  to  the  parties  in  the  case.''  Dewey  v.  C.  &  N.  W. 
S.  B.,  31  Iowa,  373.  It  is  scarcely  necessary  to  say  that  where 
there  is  a  conflict  in  the  evidence  upon  any  fact  this  court  must  ac- 
cept the  finding  of  the  jury  as  conclusive. 

2.  It  appears  that  there  are  one  or  two  steps  down  from  the  door 
of  the  waiting-ro(»n  to  the  platform,  1ipon  which  the  plaintiff  fell 
or  was  thrown.  The  defendant  complains  that  the  court  did  not  in- 
struct the  jury  that  if  the  faUing  ot  the  plaintiff  was  attributable 
wholly  or  in  part  to  the  steps  at  the  door,  or  was  caused  in  part  by 
his  intoxication,  and  not  by  the  unreasonable  and  unnecessary  force 
on  the  part  of  tlie  agent,  tnat  there  could  be  no  recovery.  The  in- 
structions given  by  the  court  are  as  full  and  explicit  as  can  be  ex- 
pected under  our  system  of  practice,  which  requires  all  instructions 
to  be  in  writing.  They  distinctly  informed  tae  jury  tliat  to  find 
for  the  plaintin  it  must  appear  from  the  evidence  that  the  agent 
used  more  force  than  was  reasonably  necessary,  and  that  by  reason 
of  the  excessive  force  the  plaintiff  was  injured.  They  were  advised 
that  it  was  their  duty  to  consider  the  resistance  made  by  plaintiff 
and  the  force  used,  and  all  the  circumstances  and  conduct  of  the 
parties.  This,  we  think,  was  sufficiently  explicit.  Indeed,  the  in- 
structions appear  to  us  to  be  unobjectionable. 

3.  The  deiendant  requested  the  court  to  instruct  the  jury  as  fol- 
lows :  ^^  (3)  If  tlie  plaintiff,  when  injured,  was  not  a  passenger  on 
defendant's  road,  and  was  not  waiting  or  expecting  to  take  a  train 
thereon,  but,  on  the  contrary,  was  intending  to  go  out  on  the  Keo- 
kuk and  Des  Moines  K.  E.,  then,  as  respects  defendant  and  its 
road,  he  stood  in  tlie  light  of  a  stranger,  or  as  one  having  no  busi- 
ness with  the  road ;  and  if,  under  the  circumstances,  the  local 
agent.  Stone,  wrongfully  assaulted  plaintiff  and  ejected  him  from 
the  depot,  whereby  plaintiff  was  injured,  the  defendant  would  not 
be  liable  therefor,  and  Stone  would  alone  be  liable  for  his  wrong- 
ful acts."  This  and  another  instruction  to  the  same  effect  were  re- 
fused by  the  court. 

The  counsel  for  defendant,  in  their  axmunent,  claim  that  these 
instructions  should  have  been  given.  They,  however,  cite  us  to 
authority  in  support  of  the  claim.  The  rule  that  carriers  of  pas- 
sengers are  liable  for  the  negligent  or  wrongful  acts  of  their  ser- 
vants and  employees  does  not  always  depend  upon  the  fact  tliatthe 
carrier  owes  a  duty  or  is  under  some  obligation  to  the  party  in- 
jured.   Where  a  pei^son  is  found  upon  a  train  who  refuses  to  pay 
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Mb  fare,  the  company  owes  him  no  duty,  and  he  may  be  removed ; 
but  if  in  removing  him  he  is  wrongfully  injured  by  personal  vio- 
lence, or  by  being  thrown  from  the  train  wnen  in  motion  or  the 
like,  he  may  recover  from  the  company  for  his  injuries.  This  is 
no  more  than  the  application  of  the  ancient  rule  that  if  one  person 
oome  into  the  dwelling-house  of  another  without  right,  after  re- 
questing him  to  depart,  and  his  refusal  to  comply  with  the  request, 
ne  may  be  removea  by  gently  laying  hands  upon  him  and  using 
such  force  as  is  reasonably  necessary  to  effect  the  object.  But  if 
excessive  force  be  used  the  act  is  a  wrongful  assault,  for  which  a  re- 
covery may  be  had.  The  true  test  by  which  to  determine  the  lia- 
hilib^  of  the  master  or  employer  for  the  negligent  or  wrongful  acts 
of  the  servant  or  employee,  in  all  this  class  of  cases,  is,  was  the 
wrongful  or  negligent  act  done  in  the  course  and  scope  of  the  em- 
ployment of  the  servant  or  agent  ?  If  it  was,  the  employer  is  lia- 
ble. But  if  the  employee  does  any  act  out  of  his  employment,  as 
committing  an  assault  with  his  own  hands  upon  a  stranger,  and  in- 
dependent of  his  employment,  the  employer  is  not  liable.  For  ex- 
ample :  if  an  agent,  conductor,  or  other  employee  should  assault  a 
loafer  in  a  waiting-room,  in  a  personal  quarrel  having  no  relation 
to  bis  employment,  the  company  would  not  be  liable  in  damages.  But 
that  is  not  tnis  case.  The  station  agent  was  acting  in  the  Tine  and 
scope  of  his  employment  when  he  ejected  the  plaintiff  from  the 
waiting-room.  For  a  full  discussion  of  the  question  of  the  liability 
of  masters  for  the  wrongful  acts  of  agents  and  servants,  see  1 
Eedf.  Kailways,  532-543,  and  notes.  See,  also,  McKinley  v.  0. 
&  K  W.  R.  R.,  44  Iowa,  314. 

4.  One  Beck  was  a  witness  in  behaH  of  the  defendant.  His  de- 
position had  been  taken  by  the  plaintiff,  and  was  on  file  and  pres- 
ent when  he  was  examined  as  a  witness.  Part  of  the  deposition 
was  read  to  the  jury  by  the  plaintiff  for  the  purpose  of  impeaching 
ills  testimony  given  upon  the  trial.  It  is  claimed  that  the  permis- 
sion given  by  the,  court  to  read  the  deposition  was  erroneous,  be- 
cause the  deposition  was  not  first  shown  to  the  witness  and  an  op- 
portunity given  him  to  explain.  It  appears,  however,  from  the 
abstract  of  appellee,  that  the  deposition  was  shown  to  the  witness. 
Whether  or  not  he  had  an  opportunity  to  read  it  before  parts  of  it 
were  read  to  the  jury  we  do  not  think  material,  because  it  appears 
by  the  abstract  that  the  deposition  was  read  while  Beck  was  on  the 
stand  as  a  witness,  and  as  soon  as  read  he  was  further  examined, 
and  the  defendant  re-examined  him  and  also  read  to  the  jury 
other  parts  of  the  deposition. 

Unaer  theee  circumstances  it  is  apparent  that  no  advantage  was 
taken  of  the  witness  that  could  in  tne  least  have  prejudiced  the 
defenduit.    Affirmed. 
8  A.  A  R  R  Cas.— 14 
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Bbatty,  Adm'x, 

V. 

Obntbal  Iowa  Ey.  Co. 

(Advance  Case,  Iowa.    April  22,  1882.) 

The  mere  constructing  of  a  railway  in  cloee  proximity  to  a  hi^way  ib  not 
of  itgelf  an  act  of  negligence.  Such  increase  of  danger  is  necessarily  incident 
to  and  attendant  upon  this  improved  mode  of  transportation. 

Where  an  accident  happens,  resulting  in  a  personal  injury,  the  proper  inquiry 
is  not  whether  the  acciaent  might  have  been  avoided,  but  wnetner,  in  the 
light  of  all  the  existing  circumstances,  the  railroad  company  exercised  rea- 
sonable care  and  diligence  to  guard  against  danger. 

An  embankment  wnich  is  constructed  as  a  necessary  approach  to  the  rail- 
way track  is,  in  legal  contemplation,  a  part  of  the  crossing;  but  where  the 
railroad  crosses  the  highway  nearly  on  a  level  with  it,  there  is  no  neceasity 
for  an  embankment  20  rods  long  in  order  to  reach  the  actual  crossing. 

Appeal  from  Poweshiek  district  court. 

The  plaintiff,  as  administratrix  of  the  estate  of  John  W.  Beatty, 
deceased,  brin^  this  action  to  recover  damages  for  the  death  of 
said  John  W.  ^eatty,  occasioned  by  a  train  of  cars  operated  by  the 
receiver  of  the  Central  R.  R.  of  Iowa.  Under  the  direction  of  the 
court  the  jury  returned  only  a  special  verdict.  Both  parties  filed 
a  motion  lor  judgment  upon  the  special  findings.  The  court  over- 
ruled the  plaintin's  motion  for  judgment,  and  sustained  that  of  the 
defendant.     The  plaintiff  appeals. 

John  F.  Lacy  and  Redman  &  Carr,  for  appellant.  H.  K  J. 
Boardman  and  A.  C.  Daly,  for  appellee. 

Dat,  J. — ^The  lury  returned  the  following  special  verdict : 

(1)  Was  the  plaintiff's  intestate  killed  at  the  point  where  the 
railroad  crosses  the  public  highway  substantially  as  stated  in  the 
petition  ?    A.   Yes. 

(2)  Was  the  railroad  then  operated  and  under  the  control  of 
Morrill  as  receiver  ?    A.  Yes. 

(3)  How  did  the  plahitiff's  intestate  come  in  collision  with  the 
engine  ?    A.  He  was  carried  there  by  an  unmanageable  horse. 

(4)  Was  the  crossing  and  its  immediate  approadies  in  a  suitable 
and  safe  condition  ?     A.  It  was. 

(5)  K  you  say  the  crossing  was  not  in  a  suitable  and  &ie  con- 
dition, then  in  what  particular  was  it  lacking? 

(6)  Does  the  railroad  cross  the  highwav  on  a  level  with  it  about 
the jpoint  of  crossing  or  otherwise  ?    A.  !n  early  on  a  level. 

(j)  How  far  north  of  the  immediate  crossing  aoes  l^e  defendant's , 
track  or  ground  by  it  actually  occupied  first  enter  upon  the  ground  * 
of  the  highway  I    A.  About  20  rods. 
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(8)  From  the  point  where  the  railroad  track  first  enters  npon  the 
highway  sonth  to  the  crossing  could  the  railroad  company  reason- 
ably have  graded  a  track  for  wagons  farther  to  the  west  on  the 
higWay?    A.  Yes. 

(9)  Was  the  highway  passable  along  its  west  line  without  such 
grading  or  preparing?    A.  No. 

(10)  How  far  north  of  the  immediate  crossing  is  the  point  where 
the  plaintifPs  intestate  mounted  his  horse  to  ride  down  to  the 
erossing  ?    A.  About  20  rods. 

(11)  At  the  place  he  mounted  his  horse  did  he  have  a  view  of 
the  railroad  north  ?    A  No. 

(12)  From  the  point  where  he  came  upon  the  highway  south  of 
the  crossing  was  the  railroad  in  plain  view  to  the  side  of  the  road^ 
or  was  the  view  obstructed  ?  A.  From  the  crossing  north,  for  a 
distance  of  292  feet,  the  track  was  in  plain  view ;  the  remainder  of 
the  distance  the  track  was  entirely  obscured. 

(13)  How  far  north  from  the  crossing  is  the  point  where  the 
monnds  of  earth  thrown  up  in  grading  first  occur  ?  A.  Twenty 
or  twenty-one  rods. 

(14)  If  the  track  of  the  highway  had  been  graded  or  pushed  to 
the  west  line  of  the  highway,  would  the  accioent  or  injury  have 
occnrred  ?    A.  It  woula  not. 

(15)  Did  the  deceased,  when  he  entered  upon  the  highway  to 
come  down  to  the  crossing,  know  that  the  railroad  crossed  tnere,  and 
did  he  know  of  the  character  and  condition  of  the  crossing  and  road 
leading  down  to  it,  and  the  proximity  of  the  road?    A.  He  did. 

(16)  Did  the  deceased  look  for  the  train,  or  make  any  effort  to 
see  ii  a  train  was  approaching  ?  If  you  say  he  did,  then  at  what 
point  was  he,  and  wnat  did  he  do  to  ascertain  whether  a  train  was 
coming?    A.  The  evidence  does  not  show  whether  he  did  or  not. 

(17)  What  was  the  character  of  the  horse  the  deceased  rode  as 
to  disposition  and  training  ?  A.  A  spirited  young  horse,  not  thor- 
oughly trained. 

(18)  At  and  before  the  accident  and  collision  had  the  horse  be- 
come frightened,  and  had  the  deceased  lost  control  of  him,  and  if 
fio,  how  far  north  of  the  plank  crossing  had  he  thus  lost  control  of 
the  horse?  A.  The  horse  became  frightened  and  the  deceased  lost 
control  of  him  at  a  distance  of  from  12  to  15  rods  from  the  crossing. 

^  (19)  When  riding  down  to  the  crossing,  was  the  deceased  exer- 
dfliiig  due  care,  aside  from  keeping  a  lookout  for  an  approaching 
train?    A.  He  was. 

(20)  When  the  railroad  was  constructed  by  the  companv,  did  it 
appropriate  for  its  track  any  part  of  the  travelled  track  of  tne  high- 
way as  then  travelled?  K  so,  for  what  distance  north  of  the  plank 
erossing,  and  what  did  it  do  to  restore  such  travelled  track  ?  State 
fnlly.  A.  From  12  to  15  rods  north,  and  made  a  roadway  with 
dirt  12  to  19  feet  wide  and  9  feet  high,  on  the  west  side  of  said  fill. 
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(21^  Was  the  track  in  the  highway  used  by  Beattj  from  the 
school-house  north  ?    A.  It  was. 

(21i)  What,  if  anything,  had  the  railroad  company,  when  con- 
structing its  track,  done  towards  making  this  track  for  travel  on 
tlie  highway  i  A.  They  made  a  cut  through  the  hill  and  a  fill  on 
the  flat. 

(22)  Was  the  injury  to  Beatty  caused  by  any  defect  in  the  cross- 
ing or  its  immediate  approach,  or  was  it  because  the  travelled  track 
on  the  highway  turned  to  make  the  crossing  over  the  railroad  track, 
and  while  running  parallel  with  the  railroad  track  the  two  were  in 
close  proximity  ?  A.  Caused  by  the  proximity  of  the  two  roads 
north  of  the  immediate  crossing. 

(23)  What  damage  did  the  estate  of  Beatty  sustain  by  reason  of 
his  death  ?     A.  $5,000. 

(24)  Did  the  Central  Iowa  Ry.  Co.  purchase  the  railroad  under 
the  decree  of  foreclosure,  a  certified  copy  of  which  is  introduced, 
and  did  it  take  possession  under  said  decree  ?    A.  Yes. 

(25)  Was  the  claim  presented  to  the  Central  Iowa  Ry.  Co.  after 
it  came  into  possession  of  the  railroad  under  said  decree,  and  was 
payment  refused  ?    A.  Yes. 

The  following  diagram  shows  the  relative  situation  of  the  rail- 
way and  of  the  nighway,  and  illustrates  the  special  verdict: 
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The  railw;ay  was  constructed  in  1871.  At  the  time  this  railroad 
was  constructed  the  provisions  of  the  statute  upon  the  subject  were 
as  follows :  "  Any  such  corporation  may  raise  or  lower  any  tum- 

IDike,  plank-road,  or  other  highway  for  the  purpose  of  having  its 
lighway  pass  over  or  under  tne  same ;  and  in  such  cases  said  cor- 
poration shall  put  such  highway,  as  soon  as  may  be,  in  as  good 
repair  and  condition  as  before  such  alteration."  Kevision,  §  1321 ; 
Code  of  1873,  §  1262.  "Every  corporation  constructing  or  operat- 
ing a  railway  shall  .  .  .  construct,  at  all  points  where  such 
railway  crosses  any  public  highway,  good,  sufficient,  and  safe  cross- 
ings and  cattle-guards."  Revision,  §  1331 ;  Code  of  1873,  §  1288. 
The  jury  have  found  specially  that  the  crossing  and  its  immediate 
approacnes  were  in  a  suitable  and  safe  condition.     They  have  not 
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found  that  there  was  anything  negligent  or  improper  in  the  manner 
in  which  the  highway  was  prepare  for  pnbhc  travel  between  the 
point  of  improvement  between  the  railway  and  the  highway,  and 
the  actnal  crossing.     The  jury  have  fonnd  that  the  cause  of  the 
accident  was  the  proximity  of  the  two  roads  nortli  of  the  imme- 
diate crossing.     iNow,  the  defendant  cannot  be  held  liable  for  the 
injury  unless  it  was  guilty  of  some  act  of  negligence.     The  mere 
constructing  of  a  railway  in  close  proximity  to  a  highway  is  not,  of 
itself,  an  act  of  negligence.    Bailways,  if  constructed  at  all,  must 
of  necessity  cross  over  highways.     The  statute  confers  this  riffht. 
Bailways  cannot  always  approach  at  a  very  acute  angle,  as  tiiey 
mnst  sometimes  do.   It  is  apparent  that  they  must  of  necessity  run 
for  some  distance  in  close  proximity  to  anid  almost  parallel  with 
them.    The  mere  fact  that  they  so  run,  although  it  may  render 
the  use  of  the  highway  less  safe,  does  not  of  itself  constitute  negli- 

Sce  upon  the  part  of  the  railway  company.  Such  increase  of 
ger  is  necessariljr  incident  to  and  attendant  upon  this  improved 
mode  of  transportation.  All  persons  mnst  accept  the  advantages 
of  this  mode  of  intercommunication  with  the  dangers  and  incon- 
veniences which  necessarily  attend  it.  The  price  of  progress  can- 
not be  withheld. 

The  appellant  has  argued  this  case  as  thongh  the  statute  required 
that  the  railway  company  should  make  the  liighway  as  safe  as  be- 
fore the  alteration.  The  statute  does  not  so  require.  Such  a  re- 
Jnirement  could  not,  in  the  nature  of  things,  be  complied  with, 
t  is  not  possible  that  a  highway  crossed  by  a  railroad  shall  be  as 
6ife  aB  before  the  railroad  was  constructed.  There  will  and  always 
nrast  be  some  danger  from  collision,  and  from  fright  to  animals, 
which  did  not  exist  before.  The  statute  simply  requires  that  the 
highway  shall  be  placed  in  as  good  repair  and  condition  as  before 
the  alteration.  It  is  true,  the  jury  have  found  that  the  railway  com- 
pany oonld  reasonably  have  graded  a  track  for  wagons  further  to 
the  west  of  the  highway,  and  that  if  the  track  of  the  highway  had 
been  graded  or  pushed  to  the  west  line  of  the  highway  the  accident 
wonld  not  have  happened.  But  it  is  not  found  that  the  failure  to 
grade  the  highway  to  the  west  line  of  the  highway  was  negligence 
on  the  part  of  the  company,  under  the  circumstances  proved,  and 
we  cannot  say,  as  a  matter  of  law,  that  such  failure  was  negligence. 
If  the  railway  had  approached  the  highway  at  right  angles,  and 
been  plainly  visible  for  half  a  mile  before  reaching  the  crossing,  it 
may  fairly  be  assumed  that  the  accident  would  not  have  hap- 
pened. And  yet  we  cannot  say,  as  matter  of  law,  that  the  railway 
company  was  guilty  of  negligence  in  not  constructing  its  road  in 
that  manner.  If  deceased  had  ridden  an  old,  gentle,  and  well- 
trained  horse,  instead  of  a  young,  spirited,  and  not  thoroughly 
trained  one  it  may  well  be  assumed  that  the  accident  wonld  not 
have  happened.     Yet  it  would  scarcely  do  to  hold  that  deceased 
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was  gniltj  of  contribntory  negligence  becaase  he  rode  a  young  and 
spirited  horse.  And  yet  there  would  be  as  much  propriety  in  so 
holding  as  in  declaring,  as  a  matter  of  law,  that  the  defendant  was 
guilty  of  negligence  because  it  did  not  grade  the  track  for  the 
travel  on  the  west  line  of  the  highway. 

After  an  accident  has  occurred  it  is  generally  easy  to  see  how  it 
mi^ht  have  been  avoided.  The  proper  inquiry  is  not  whether  the 
accident  might  have  been  avoided  if  the  company  had  anticipated 
its  occurrence  in  the  manner  that  it  happened,  but  whether,  in  the 
light  of  all  the  existing  circumstances,  the  company  exercised  reason- 
able care  and  diligence  to  guard  against  danger.  The  special  find- 
ings of  the  jury  show  that  the  company  graded  a  track  for  the 
travel  from  12  to  19  feet  wide.  It  does  not  appear  but  that  the 
highway  was  thus  placed  hi  as  good  repair  and  condition  as  before 
the  alteration  of  the  highway  by  the  I'ailroad  company.  The  ap- 
pellants ar^ment  throughout  is  grounded  upon  the  position  that 
all  that  portion  of  the  highway  between  the  point  where  it  actually 
crosses  the  railway  track  and  the  point  where  the  railway  track  in- 
fringes upon  the  original  highway,  20  rods  north  of  the  actual 
crossing,  is  to  be  deemed  a  part  of  the  crossing,  and  that  the  coart, 
in  its  decision,  overruled  the  case  of  Farley  v.  C,  R.  I.  &  P.  Ry. 
Co.,  42  Iowa,  234.  This  position  of  the  appellant  is  clearly  incor- 
rect. All  that  was  held  in  that  case  was  that  the  embankment, 
which  is  constructed  as  a  necessary  approach  to  the  railway  track,  is, 
in  legal  contemplation,  a  part  of  the  crossing.  It  appeara  from  the 
findings  of  the  jury  in  the  case  at  bar  that  the  railroad  crosses  the 
highway  nearly  on  a  level  with  it  There  could,  therefore,  be  no 
necessity  for  an  embankment  20  rods  long  in  order  to  reach  the 
actual  crossing.  Under  the  facts  found  in  this  case  no  poi-tion  of 
the  highway  running  parallel  or  nearlpr  parallel  with  the  railroad 
can  be  regarded  as  a  part  of  the  crossing.  Under  the  findings  of 
the  jury  there  has  been  a  full  compliance  with  section  1288,  and  it 
does  not  appear  that  there  has  been  any  failure  to  comply  with 
section  1262.  No  facts  have  been  found  from  which  we  are 
authorized  to  declare  that  the  company  has,  as  a  matter  of  law, 
been  negligent.  It  follows  that  the  court  did  not  err  in  rendering 
judgment  for  the  defendant,  and  ovcrimling  the  plaintifPs  motion 
for  judgment  upon  the  special  findings.    Amrmed. 
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Elbabsth  S.  Salteb,  Administratrix,  eta,  Appellant  and  Be- 

spondent, 

V. 

Ths  TJncA  AHD  Black  Biyeb  B.  R  Co.,  Appellant  and  Bespond- 

eDt 

(86  Nino  Tori  Beparts,  401.) 

Under  the  provision  of  the  act  of  1870,  giving  compensation  for  causing 
death  by  negligence,  etc.  (Chap.  78,  Laws  of  1870),  which  directs  that  in- 
terest on  the  damages  recovered  in  an  action  under  the  statute,  from  the 
time  of  the  death,  shall  be  added  to  the  verdict,  the  rate  of  interest  is 

Sovemed  by  the  statute  regulating  it,  in  force  when  the  verdict  is  ren- 
ered. 

Tliis  principle  is  not  affected  by  the  provision  of  the  act  of  1879  ($  1, 
cbapL  598,  Laws  of  1879),  fixing  the  rate  of  interest  at  six  per  cent,  which 
declares  that  nothing  therein  contained  shall  affect  contracts  or  oltligations 
made  before  the  passage  of  the  act,  as  it  does  not  apply  to  a  liability  for  a 
tort  created  by  statute. 

Erwin  «.  The  K.  8.  Co.  (28  Hun,  578),  overruled. 

The  amount  paid  by  the  successful  party  for  printing  case  on  appeal  he 
is  entitled  to  have  taxed  as  an  item  of  disbursement,  in  the  absence  of  evi- 
dence that  the  sum  charged  was  fraudulently  or  collusively  exaggerated,  or 
more  than  the  usual  charge  at  his  place  of  residence  for  such  services. 

(Submitted  October  4,  1881,  decided  October  11,  1881.) 

Thesb  were  cross  appeals  from  an  order  of  the  General  Term 
d  the  Supreme  Conrt  in  the  fourth  judicial  department,  made 
January  22,  1881,  which  affirmed  in  part  and  reversed  in  part  a 
Special  Term  order  on  motion  to. readjust  costs,  etc.,  herein. 

This  action  was  brought  in  Febrnaiy  3,  1 873,  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  plaintiff's  intestate.  It 
has  been  five  times  tried  and  twice  to  this  court  (75  N.  Y.  273 ;  59 
id.  14),  the  plaintiff  having  recovered  a  verdict  on  the  last  trial. 
The  costs  were  taxed  by  the  clerk  in  October,  1880.  The  clerk 
overruled  defendant's  objections  and  allowed  interest  at  the  rate 
of  seven  per  cent  upon  the  amonnt  of  the  verdict  from  the  time 
of  tlie  death  of  said  intestate,  and  also  oveniiled  objections  to  an 
item  of  disbursement  for  printing  case  on  appeal  to  Genei-al  Term, 
The  Special  Term  reduc^  the  interest  to  six  per  cent  and  made 
a  dednction  from  the  allowance  for  printing.  The  General  Term 
on  appeal  affirmed  the  Special  Tenn  order  as  to  interest  and  re- 
versed it  as  to  the  printing.    Both  parties  appealed  to  this  conrt 

A.  £.  Kilbj  for  plaintiS.  Plaintiff  was  entitled  to  intei*est  on 
the  recovery  at  the  rate  of  seven  per  cent.  (1  Laws  1870,  chap. 
78,  p.  216 ;  Just.  Inst.  1-U ;  2  Bouv.  254 ;  In  re  N.  Y.  &  Bklyn. 
Bridge,  72  N.  Y.  527.)  The  law  of  1879  (Chap.  538)  being  a 
change  of  the  then  existing  statute,  a  retroactive   construction 
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should  not  be  giyen  unless  such  intention  of  the  legislature  is 
plain  and  explicit.  (Astor  v.  New  York,  62  N.  Y.  567 ;  Kandall 
V.  Sacket,  56  How.  225 ;  Erwin  v,  Nevereink  Steambt.  Co.,  23 
Hun,  578.)  The  county  clerk  did  not  err  in  taxing  plaintiff's  dis- 
bursements for  "  printing  case,  $337,"  at  the  full  amount  claimed. 
(Porter  &  Markham  v.  Carpenter,  56  How.  89 ;  Consalus  v»  Bro- 
therson,  54  id.  62.) 

E.  A.  Graham  for  defendant.  The  statute  allowing  seven  per 
cent  interest  expired  by  its  repeal  on  the  1st  of  January,  1880, 
and  except  as  to  matters  past  and  closed  was  as  if  it  had  never 
existed.  (Dwarris  on  Statutes  [Lond.  ed.],  1848,  535 ;  Potter  on 
Statutes,  160 ;  White  v.  Miller,  78  N.  Y.  400.)  The  rate  of  in- 
terest  is  fixed  by  the  final  decision  authorizing  judgment.  (Hunt 
V.  Middlebrook,  14  How,  300;  Moore  v.  Westervelt,  id.  279; 
Fisher  v.  Hunter,  15  id.  156.)  There  was  no  obligation  created 
by  the  act  of  1870  (Chap.  78J  within  the  saving  clause  of  the  act 
(Chap.  538,  Laws  of  1879),  cuanging  flie  rate  of  interest.  (Butler 
V.  Palmer,  1  Hill,  324,  328,  329,  330,  335 ;  Erwin  v.  Neversink 
Steambt.  Co.,  23  Hun,  578.)  The  legislature  creates  no  such 
obligation  which  it  cannot  repeal  or  mocufy,  unless  it  amounts  to  a 
contract.  (2  Bouvier's  Law  Dictionary  [14th  ed.],  1872,  Phila. 
251,  252.) 

Andbews,  J. — ^The  act  of  1870  (Chap.  78),  declares  that  the 
amount  of  damages  recovered  in  actions  for  compensation  for 
causing  death  by  wrongf nl  act,  neglect  or  default,  ^^  snail  draw  in- 
terest from  the  time  of  the  death  of  such  deceased  person,  which 
interest  shall  be  added  to  the  verdict  and  inserted  in  the  entry  of 
judgment  in  such  action."  We  -think  that  under  this  statute,  the 
rate  of  interest  is  governed  by  the  statute  regulatinginterest,  in 
force  when  the  damages  are  ascertained  by  verdict.  The  right  to 
interest  then  accrues,  and  relates  back  to  the  time  of  the  death. 
But  the  rate  of  interest  on  the  damages,  liability  for  which  is  then 
first  established,  and  the  amount  of  which  is  until  that  time  un* 
certain  and  unliquidated,  is  the  rate  which  the  statute  then  pre- 
scribes. The  proviso  in  the  first  section  of  the  act  of  1879  (Chap. 
538),  that  "  nothing  herein  contained  shall  be  construed  as  to  in 
any  way  affect  anv  contract  or  obligation  made  before  the  passage 
of  the  act,"  was  intended  to  preserve  rights  under  contracts,  or 
contract  obligations,  existing  when  the  act  was  passed,  and  does 
not,  we  think,  affect  the  question  in  this  case.  Tne  previous  part 
of  the  section  prescribes,  that  the  rate  of  interest  upon  the  loan  or 
forbearance  of  money,  goods,  or  things  in  action  snail  be  six  per 
cent,  etc.  The  proviso  excepts  an  obligation  made  before  the 
passage  of  the  act.  This  language  is  inappropriate  to  designate  a 
liability  for  a  tort,  created  by  law,  and  not  by  the  agreement  of 
parties,  express  or  implied. 
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The  qneetion  has  been  decided  advereelj  to  thiB  view  in  the  first 
department  (Erwin  v.  The  Neversink  8teambt.  Co.,  23  Hun,  578^, 
bat  we  think  the  view  taken  bj  the  fourth  department  in  this 
ease  is  best  supported  by  reason,  and  bj  the  rule  in  eases  some- 
what analogons.     (Sup'rs  of  Ononda^  v.  Briggs,  3  Den.  173.) 

We  also  concur  witn  the  General  Term,  in  respect  to  the  right 
of  the  plaintiff  to  tax  the  disbursements  for  printing,  at  the  amount 
paid,  tliere  being  no  evidence  that  the  sum  charged  was  fraudulently 
or  collusively  exaggerated,  or  more  than  the  usual  chai*ge  at  the 
place  of  the  plaintiff's  residence,  for  such  services. 

Both  parties  having  failed  in  their  respective  appeals,  the  order 
should  oe  aflSrmed  without  costs. 

All  concur. 

Order  affirmed. 


MoLaben,  Adm'r, 

V. 

IkDIANAPOLIB  and  VmCENNES  Ry.  Co. 

(Advtmee  Ccm^  Indiana.     October  18,  1882.) 

Between  atations  and  public  crosaings  a  railroad  track  belongs  exclusively 
to  the  nulroad  company,  and  all  persona  who  walk,  ride  or  drive  thereon  are 
trespaasing,  and  if  such  persons  do  so  at  the  sufferance  or  by  the  permission 
of  the  company,  they  do  so  subject  to  the  risks  incident  to  so  hazardous  an 
undertaking,  and  if  injured  by  a  train  of  the  company  there  is  no  liability 
onleas  the  injury  was  wilful. 

A  was  walking  within  the  limits  of  a  certain  town  upon  a  switch  belong- 
ing to  a  railroad  company.  The  switch  was  not  ordinarily  used  for  through 
trains  bnt  merely  as  a  siding.  People  had  been  using  said  switch  as  a  foot- 
way without  objection  by  tne  company.  The  main  track  of  the  company 
being  on  that  particular  day  blocked  temporarily,  the  through  train  on  the 
company's  road  was  turned  upon  the  switch  and.  came  on  behind  A,  ringing 
its  Ml  as  usual.  A,  however,  remained  on  the  switch,  was  struck  by  the 
engaoe  and  was  killed.  In  an  action  brought  by  his  administrator  against 
the  railway  company  to  recoTcr  damages, 

A2i,  that  A  had  been  guilty  of  contributory  negligence  in  walking  upon 
the  Bwitch,  and  that  there  was  no  evidence  of  wilful  negligence  by  the  com- 
pany. Hdd,  therefore,  that  the  court  below  was  right  in  peremptorily  in- 
itractiog  the  jury  that  the  plaintiff  was  not  entitled  to  recover. 

^here  a  court  has  submitted  a  case  to  a  jury,  and  the  jury  has  retired,  it 
does  not  constitute  cause  of  reversal  for  the  court  in  a  proper  case  to  recall 
the  jary  and  give  it  peremptory  instructions  to  find  for  the  defendant. 

A  court  can  only  be  required  to  poll  a  jury  when  such  jury  has  rendered  a 
verdict  upon  its  own  deliberations,  and  not  where  it  was  done  so  in  open 
court  witnout  deliberation  under  the  instruction  of  the  presiding  judge. 

Appbal  from  the  Circuit  Court  of  Owen  County. 
Starkey  &  Fowler,  for  appellant. 
Samuel  O.  Pickens,  for  appellee. 
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BioKNErL,  C. — This  case  was  first  tried  several  years  ago,  and 
was  brought  to  this  court  on  an  appeal  from  a  judgment  in  faror 
of  the  plamtiff.  The  judgment  was  reversed,  and  the  cause  was 
remanued  for  a  new  trial. 

The  facts  were  substantially  "that  the  injured  party  was  walk- 
ing, in  the  town  of  Worthington,  on  a  switch  of  the  defendant 
which  had  been  used,  not  for  the  passage  of  through  trains,  bnt 
for  switching  off  cars  and  trains  after  they  had  reached  the  depot. 

Tlie  people  had  been  using  said  switch  as  a  footway  without  ob- 
jection l)y  the  defendant  The  injured  party  was  going  towards  the 
depot,  and  a  train  was  coming  behind  him  on  its  wav  to  tlie  depot ; 
it  was  a  through  freight  trahi  with  a  caboose  attached :  the  main 
track  had  been  obstructed  by  the  moving  of  a  frame  nouse ;  the 
train  took  the  switcli  and  came  on  behina  the  man  ringing  its  bell 
as  usual ;  he  remained  on  the  switch ;  the  engine  stmck  liim  and 
killed  him ;  at  the  place  where  he  was  struck  the  main  track  and 
the  switch  were  about  eight  feet  apart ;  he  did  not  look  around ; 
he  may  have  thought  that  the  tram  was  on  the  main  track ;  the 
ti*ain  was  moving  slowly,  preparatory  to  stopping;  it  made  no  stop 
until  after  the  accident ;  the  whistle  for  stopping  and  the  scream 
of  the  man  were  simultaneous.  The  complaint  was  in  two  para- 
graphs, the  first  charged  negligence  only,  the  second  diarged  a 
wilful  killing. 

In  tlie  decision  of  the  former  appeal,  reported  in  62  Ind.  566, 
this  couii;  said :  "  The  only  fact  from  which  an  inference  could 
have  been  drawn  that  the  injury  was  wilfully  inflicted,  was  that 
the  managers  of  the  train  did  not  stop  it  some  little  time  before 
overtaking  the  deceased.  The  question  of  law  is,  was  such  the 
duty  of  the  company  S  If  it  was,  it  was  so  because  the  presumption 
is,  that  a  pei-son  on  a  railroad  track  in  front  of  an  approaching 
train  will  not  leave  the  track,  but  will  remain  upon  it  and  be 
killed.  We  do  not  believe  the  general  presumption  to  be,  that  a 
trespasser  upon  a  rail  track,  when  he  discovers  a  train  approaching, 
will,  from  a  care  of  his  personal  safety  if  not  from  a  sense  of  duty, 
leave  the  track  before  the  train  reaches  him,  and  that  the  managere 
of  trains  may  act  upon  that  presumption."  The  judgment  was 
reversed,  because  the  evidence  failed  to  show  wilful  negligence  in 
the  defendant,  and  did  show  contributory  negligence  in  the 
deceased.  Upon  a  petition  for  a  rehearing  this  court  said  :  '^  It  was 
the  duty  of  the  deceased  to  step  off  the  track  of  the  railroad ;  he 
could  see  his  danger,  his  personal  safety  might  depend  upon  his 
leaving  the  track,  he  had  the  ability  to  do  so  at  will  while  it  was 
not  in  the  power  of  the  train  to  do  so ;  the  presumption  was  that 
he  would  leave  the  track  at  the  last  moment,  at  least  beforo  being 
struck,  and  it  may  be  regarded  as  established  law,  that  those  in 
char£^  of  the  train  had  a  right  to  act  upon  that  presumption  until 
it  might  be  too  late  to  avoid  contact." 
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The  law  is  that,  between  stations  and  public  crossings,  a  railroad 
track  belongs  cxelnsivelj  to  tlie  raiboad  company,  and  that  all 
persons  who  walk,  ride,  or  drive  thereon,  are  trespassers,  and  if 
sacb  persons  do  so  at  the  sufferance  or  by  the  permission  of  the 
company,  tliey  do  so  subject  to  tlie  risks  incident  to  so  hazardous 
Vi  Qiidertakino^,  and  if  injured  by  a  train  of  the  company  there  is 
CO  liability  nnless  the  injury  was  wilful.  J.  M.  &  I.  E.  H.  Co.  v. 
Goldsmith,  47  Ind.  43.  It  appears  by  the  record  in  the  present 
appeal  that  the  cause  was  tried  by  a  jury,  who,  under  the  doctrine 
of  the  court  below,  found  a  verdict  for  the  defendant. 

The  appellant  in  his  brief  makes  tlie  following  statement: 
"What  we  insist  upon  is,  first,  that  the  plaintiff  was  not  in  fault,  and 
was  not  chargeable  with  contributory  negligence  except  as  induced 
by  the  defendant,  which  the  defendant  is  therefore  estopped  to  insist 
upon,  and  certainly  not  so  chargeable  as  to  justify  the  court  in 
wresting  the  case  from  the  jury."  "  Second,  that  there  was  evi- 
dence adduced  by  plaintiff  strongly  tending  to  show  such  ^ross 
negligence,  recklessness,  and  wilfulness  in  the  act  of  ninning  down 
the  defendant,  that  it  was  a  most  obvious  error  in  the  court  to  take 
the  case  from  the  jury  and  compel  a  verdict  for  the  defendant." 
Then  follows  the  conclusion  of  the  brief  thus :  "  There  are  many 
points  reserved  in  the  record  by  exceptions  to  instructions  given  by 
the  court  refusing  instructions  asked  by  plaintiff,  withdrawing 
instructions,  interrogatories,  etc.,  but  all  these  are  to  some  extent 
dwarfed  and  swallowed  up  in  tlie  final  act  of  the  court,  in  taking 
the  case  summarily  from  the  jury  and  rendering  judgment  for 
the  defendant." 

Upon  this  presentation  of  the  case  there  being  no  discussion  of 
the  instructions,  etc.,  in  the  brief,  the  questions  now  to  be  deter- 
mined are :  First,  is  there  any  substantial  difference  between  the 
evidence  given  on  the  last  trial  and  the  evidence  which  this  court 
on  tlie  former  appeal  held  to  be  insufficient  to  warrant  a  verdict  for 
the  plaintiff?  Second,  was  there  any  error  in  the  action  of  the 
court  below,  in  bringing  the  juiy  into  court  after  they  had  retired 
to  consider  of  their  verdict,  and  withdrawing  from  them  the  in- 
stmctions  and  interrogatories  previously  given  to  them,  and  direct- 
ing them  to  retum  a  vei-dict  for  the  defendant  ?  Third,  M-as  there 
any  error  in  refusing  to  poll  the  jury,  on  demand  of  the  plaintiff? 
The  appellant  claims  that  the  evidence  was  substantially  different 
on  the  last  trial  from  that  given  on  the  fii-st  trial  in  twelve  distinct 
particnlai-s,  but  a  close  examination  will  show  that  there  is  no 
material  difference  in  the  testimony  upon  the  two  trials,  nnd  that 
under  the  decision  of  this  court,  in  62  Ind.  566,  supra,  there  can 
he  no  recovery  for  the  plaintiff  in  the  ease  at  bar,  because  the 
evidence  shows  conclusively  that  there  was  contributory  negligence 
in  the  deceased,  and  no  wilful  killing  by  the  defendant. 
The  bill  of  exceptions  shows  that  after  the  juiy  had  retired  to 
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consider  of  their  verdict  the  ooart  of  its  own  motion  brought  the 
jury  back  into  open  court,  and  of  its  own  motion  gave  them  the 
following  instructions : 

^'  Gentlemen :  All  the  instructions  heretofore  ^ven  you  and  the 
interrogatories  submitted  to  j'ou  are  now  with<&awn,  and  I  give 
you  instead  thereof  the  following  instruction  : 

''  In  this  cajse  there  is  no  dispute  or  conflict  in  tbe  evidence  upon 
the  following  facts :  that  the  deceased  was  at  the  time  he  was  in- 
jured walking  upon  the  track  of  the  defendant's  railroad ;  that  he 
was  in  full  possession  of  his  faculties  and  senses  of  sight  and  hear- 
ing and  locomotion ;  that  the  train  came  up  behind  him  ringing 
the  bell  of  the  engine ;  that  the  ti'ain  was  running  not  to  exceed 
six  miles  per  hour;  that  the  deceased  remained  upon  the  track 
until  he  was  struck  and  injured.  These  acts  on  the  part  of  the 
deceased  contributed  materially  to  his  iniury.  Tliere  is  no  evi- 
dence in  this  case  showing  or  tending  to  show  a  wilfulness  or  pur- 
pose upon  the  part  of  the  engineer  to  run  upon  or  over  the 
deceased.  Under  this  state  of  facts  you  must  find  for  the  defend- 
ant, your  verdict  therefore  will  be  for  the  defendant."  And 
without  permitting  the  jury  to  retire  to  their  room,  the  court  iu 
open  court  prepared  a  verdict  and  directed  the  foreman  of  the 
lury  to  sign  it,  which  the  foreman  did,  and  thq  verdict  was  as  fol- 
lows: 

"  "We  the  jury  find  for  the  defendant. 

"  Wm.  Fobeman,  Foreman." 

And  then  and  there  the  plaintiff  requested  that  the  jury  be 
polled,  which  request  was  refused  by  the  court,  and  the  court  then 
and  there  discharged  the  jury,  and  rendered  judgment  upon  the 
verdict. 

*  Here  was  no  irregular  communication  between  the  judge  and 
the  jury  out  of  court ;  the  jury  was  brought  into  open  court  and 
into  the  presence  of  the  counsel  in  the  cause.  The  court  had  a 
right  thus  to  bring  the  jury  back,  to  withdraw  froni  them  erroneous 
or  unnecessary  instructions  and  to  give  other  instructions.  Jones 
V.  Van  Patten,  3  Ind.  107 ;  Hall  v.  The  State,  8  Ind.  439. 

As  to  the  interrogatories  the  ^neral  rule  is  that,  where  interrog- 
atories not  liable  to  be  objectea  to  as  a  whole  have  been  properly 
submitted  to  a  jury  they  cannot  be  withdrawn  by  the  court  over 
the  objections  of  the  party  at  whose  request  they  were  submitted. 
The  Otho  Creek  Block  Coal  Co.  v.  Eaney,  34  Ind.  329. 

Ordinarily  either  party  may  demand  that  such  interrogatories 
shall  be  answered,  and  tnereupon  the  jury  must  be  kept  together 
until  the  interrogatories  are  fully  answered  and  signed  by  the  fore- 
man of  the  jury.  Sage  v.  Brown,  34  Ind.  464.  But  where  the 
interrogatories  are  entirely  unnecessary,  as  where  under  the  evi- 
dence there  is  no  cause  of  action,  and  the  court  is  therefore  autho- 
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riiei  to  direct  a  verdict  for  the  defendant,  there  the  withdrawal 
of  the  interro^torieB,  which  in  such  a  case  should  not  have  been 
submitted  to  uie  inry,  is  not  error.  If  the  evidence  authorizes  the 
court  to  direct  tne  verdict,  it  authorizes  the  withdrawal  of  the 
interrogatories. 

The  court  may  rightfully  direct  a  verdict  for  the  defendant  in  a 
case  of  this  kind  wnere  there  is  uncontradicted  evidence  of  con- 
tributory negligence  in  the  person  injured,  and  no  wilfulness  in 
the  defendant.  Weiss  v.  Tne  City  oi  Madison,  75  Ind.  241,  and 
the  cases  there  cited.  According  to  the  principles  of  law  declaimed 
by  this  court  on  the  former  appeal  of  this  case,  there  was  no  evi- 
dence submitted  to  the  jury  upon  the  second  trial  which  showed 
any  cause  of  action  in  the  plaintiff.  It  was  therefore  the  duty  of 
the  court  below  to  direct  the  jury  to  find  for  the  defendant. 
Dodge  t?.  Gay  lord,  53  Ind.  365 ;  Steinmetz  v.  Wingate,  42  Ind.  574 ; 
Hynds  v.  Hays,  25  Ind.  31 ;  Porter  v.  Millard,  18  Ind.  502. 

As  to  the  refusal  to  poU  the  jury  the  statute  declares  that 
"either  party  may  poll  tiie  jury."  Civil  Code,  sec.  334.  This 
plainly  contemplates  cases  where  the  jury  has  returned  a  verdict 
npon  its  own  deliberations. 

Polling  the  jury  is  but  a  means  of  obtaining  the  sense  in  open 
court  of  each  individual  juror  as  to  the  correctness  of  the  veroict 
rendered.    Joy  v.  The  State,  14  Ind.  139. 

Where  the  verdict  is  returned  by  the  jury,  not  upon  their  own 
dehberations,  but  under  the  lawful  direction  of  the  court,  the 
statute  above  cited  is  not  applicable.  In  such  a  case  it  would  be 
useless  to  poll  the  jury ;  their  opinions  would  amount  to  nothing, 
and  they  snould  not  be  called  upon  to  express  them.  There  was 
no  error  in  refusing  to  poll  the  jury,  and  we  find  no  error  in  the 
record.    The  judgment  is  affirmed  at  the  cost  of  the  appellant. 

See  note,  2  Am.  and  Eng.  R  R.  Cas.  124. 


Jones 

V. 

Lake  Shore  and  M.  S.  By.  Co. 

(^Advance  Com,     Michigan,  January  10,  1883.) 

In  an  action  by  a  brakeman  against  the  railway  company  for  an  injury 
leoeived  while  doing  dangerous  work  for  which  he  had  not  been  hired,  he 
can  show  what  he  said  on  being  ordered  to  perform  it,  and  that  he  protested 
ag&inst  the  requirement. 

A  party  can  always  show  by  his  owq,  testimony  that  he  did  not  enter  into 
an  agreement  relied  on  against  him,  or  voluntarily  enter  upon  the  perform- 
ance of  work  which  had  been  imposed  upon  him,  but  for  which  he  had  not  been 
engaeed;  and  be  may  show  this  by  testimony  of  what  he  said  at  the  time  he 
iraa  directed  to  do  such  work. 
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In  an  action  by  a  brakeman  against  his  employer  for  injuries  receiTed 
while  engaged  in  more  dangerous  work  than  that  for  which  he  had  been 
hired,  which  he  had  been  required  to  do,  it  is  proper  to  allow  a  competent 
witness  to  show  what  the  actual  duties  of  a  brakeman  were  in  practice  in 
order  to  find  how  the  additional  duties  differed  therefrom.  But  where  the 
witness  himself  was  hired  as  train  baggageman,  and,  like  plaintiff,  had 
been  ordered  to  take  part  'in  the  extra  work,  a  question  as  to  whether,  in  his 
opinion,  the  order  called  him  out  of  the  line  of  his  duty  was  immaterial. 

Where  a  railway  employee  is  injured  while  in  the  performance  of  work  to 
which  he  was  wrongfully  assigned  and  which  he  had  never  agreed  to  do,  he 
is  entitled  to  recover  damages  from  the  railroad  company. 

Where  a  brakeman,  on  going  into  the  employment  of  a  railroad  company, 
signs  a  contract  oindiDg  him  to  obey  all  orders,  rules,  and  regulations,  but 
in  which  the  general  language  applies  equally  to  all  classes  of  employees,  the 
agreement  to  obey  all  orders  must  be  construed  to  apply  to  all  which  are 
issued  to  him  in  the  line  of  duty  in  which  he  is  employed ;  and  it  does  not 
empower  the  company  to  assign  him  to  other  duties  wholly  disconnected 
therewith  and  differing  therefrom.  And  while  the  clause  binding  him  to  use 
care  and  caution  applies  to  anything  he  may  undertake  to  do,  it  is  for  the 
jury  to  decide  whether  he  has  violated  it. 

Erbob  to  Lenawee. 

Marston,  J. — The  following  short  but  clear  statement  of  the 
facts  in  this  case,  and  of  the  plaintiff's  declaration,  is  taken  from 
the  brief  of  counsel  for  the  defendant : 

On  the  twelfth  day  of  April,  1881,  the  plaintiff  was  seriously 
injured,  in  coupling  cars,  at  Monroe,  in  this  state,  and  this  action 
is  brought  to  recover  for  such  injury.  He  entered  into  the  employ 
of  the  defendant  about  the  twenty-fourth  day  of  June,  1880,  as 
brakeman,  and  was  employed  as  such  upon  a  passenger  train  exclu- 
sively, until  the  early  part  of  February,  1881.  His  run  was  from 
Adrian  to  Jackson  and  return,  and  from  Adrian  to  Monroe  and 
return ;  the  several  crews  taking  turns  in  such  a  way  as  to  bring 
plaintiff's  run  to  Monroe  every  third  week.  Each  crew  was  made 
up  of  the  engineer,  fireman,  baggageman,  and  one  brakeman.  The 
trip  to  Monroe  was  made  in  the  morning,  arriving  there  soon  after 
9  o'clock.  At  Monroe  the  crew  had  nothing  to  do,  (except  the 
care  of  the  trains  and  lamps,  which  took  but  little  time,)  until 
about  8  o'clock  in  the  evening,  when  they  returned  with  the  train 
to  Adrian.  The  train  going  down  in  the  morning  was  called  No. 
2,  and  the  evening  tram  No.  9.  On  the  second  day  of  February, 
Division  Superintendent  Charlesworth  issued  the  following  order: 
"  Agent,  Monroe :  '  Until  further  notice,  the  engineer  and  crew 
running  Nos.  2  and  9,  Monroe  Branch,  will  do  flie  switchinff  at 
that  station.  Show  this  to  conductor  and  engineer,  which  will  be 
an  order  for  them  to  do  it.'     T.  J.  C." 

This  order  was  occasioned  by  a  change  in  the  running  of  freight 
trains  through  to  Detroit  without  stop  at  Monroe,  thus  leaving  no 
freight  crews  at  Monroe  to  do  the  yard  work.  After  this  order 
came  out,  the  plaintiff,  and  the  crew  with  which  he  was  connected, 
wns  first  at  Monroe,  on  Monday,  the  eighth  day  of  February.    His 
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erew  consisted  of  Charles  Luce,  engineer;  Joseph  Nopper,  fire- 
man ;  Isaac  GiSord^  baggageman,  and  himself  as  orakeman.  The 
bag^geman  ran  only  between  Adrian  and  Monroe,  and  was  with 
alTuie  crews.  Upon  arriving  at  Monroe,  on  the  morning  of  the 
eighth  of  February,  the  plaintiff  was  shown  the  order  of  the  super- 
intendent requiring  the  crews  to  do  yard  work.  He  made  some 
objection,  but  finally  went  to  work  with  the  rest  of  the  crew,  and 
80  continued,  every  third  week  until  he  was  hurt  on  the  twelfth  of 
April,  while  coupling  a  Flint  and  Pere  Marquette  car  loaded  with 
lumber  to  an  empty  box  car.  This  lumber  car  was  so  loaded  that 
the  lumber  projected  over  the  end,  and  the  plaintiff  was  hit  by  the 
projecting  lumber,  knocked  against  the  ladoer  of  the  box  car,  and 
thrown  down,  and,  it  is  claimed,  permanently  injured,  physically 
and  mentally.  Before  this  hurt  he  was  a  young  man  of  full  average 
mental  capaci^. 

The  plaintin  recovered,  and  the  defendant  assigns  error  as  fol- 
lows: First — That  the  court  erred  in  allowing  the  plaintiff  to  state 
what  he  said  when  the  order  of  the  superintendent  Charlesworth 
was  presented  to  him  requiring  him  to  do  yard  work  at  Monroe. 
We  are  of  opinion  that  it  was  proper  to  allow  the  plaintiff  to  prove 
that,  at  the  time  this  order  was  first  presented  to  nim,  he  objected 
to  ffying  into  the  yard.  The  theory  of  the  plaintiff's  case  was,  that 
he  nad  been  employed  as  a  brakeman  upon  a  passenger  train,  and 
within  the  scope  of  such  employment  he  could  not  be  called  upon, 
or  rightfully  required  to  perform  services  of  a  different  character, 
no  more  dangerous.  And  he  had  a  right  to  show  that  he  did  not 
consent  or  agree  to  the  change  or  the  performance  of  extra  duties, 
and  this  he  could  show  by  what  he  said  at  the  time.  A  party  can 
always  show  by  his  own  testimony  that  he  did  not  enter  into  a 
particular  agreement,  or  that  he  did  not  voluntarily  and  freely 
enter  upon  a  discharge  of  the  new  duties  imposed,  by  showing 
what  he  said  at  the  time. 

We  discover  no  legal  objection  to  the  question  asked  the  witness 
Gifiord  as  to  what  were  the  duties  of  a  passenger  brakeman.  It 
was  proper  to  show  what  the  duties  of  a  passenger  brakeman  were, 
for  the  purpose  of  ascertaining  in  what  manner  the  new  duties 
imposed  differed  therefrom,  and  tins  could  be  shown  by  persons 
familiar  therewith,  in  practice,  as  the  rules  of  the  company  would 
not  be  conclusive  thereon.  The  question  asked  tnis  witness 
whether  or  not  in  his  opinion  the  order  referred  to  called  him  out 
of  the  line  of  his  duty,  was  wholly  immaterial,  and  we  cannot  see 
how  his  answer  thereto  could  in  any  way  prejudicially  affect  the 
defendant.  The  questions  asked  this  witness  whether  this  order 
called  plaintiff  out  of  the  line  of  his  duty  were  not  excepted  to, 
and  need  not  be  passed  upon.  The  material  and  important  ques- 
tion raised  is  whether  the  company  did  not  have  the  ric^lit  to  direct 
the  plaintiff  to  do  the  switching  at  Monroe,  and  also  whether  he 
did  not  by  complying  with  this  order,  voluntarily  enter  upon  the 
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discharge  of  sach  duties  and  assnme  the  risks  ordinarily  connected 
therewith.  I  find  nothing  in  the  written  contract*  of  June  24, 
1880,  signed  by  the  plaintiff,  to  prevent  a  recovery  in  this  case. 
The  contract  is  silent  as  to  the  particular  character  of  his  employ- 
ment, except  that  he  signeji  it  as  a  brakeman,  for  tlie  evidence 
clearly  shows,  and  it  is  not  disputed,  that  he  was  employed  as  a 
passenger  brakeman. 

The  contract  seems  to  be  according  to  a  form  adopted  by  the 
company  for  its  employees  to  sIct,  and  is  meant  to  be  applicable 
to  tne  different  kinds  of  employment.  The  general  language 
thereof  is  equally  applicable  to  engineers,  firemen,  brakemen,  and 
others  whether  on  freight  or  passenger  trains.  It  requires  the 
employee  and  he  agrees  therein  that  so  long  as  he  remains  in  the 
company's  service,  that  he  will  respect  and  obey  all  orders,  rules 
and  regulations,  of  which  he  is  furnished  a  copy,  and  any  others 
that  may  be  adopted  and  of  which  he  has  notice ;  that  in  the  per- 
formance of  his  duties  he  will  examine  for  his  own  safety  the  con- 
dition of  machinery,  cars,  etc.,  before  he  makes  use  of  or  exposes 
himself  on  the  same,  the  object  being  to  protect  him  from  suffer- 
ing personal  injury. 

Tne  general  language  used  under  which  he  agrees  to  obey  all 
rules,  etc.,  must  be  held  to  apply  only  to  sudi  rules  and  regula- 
tions as  pertained  to  the  duties  of  his  employment,  and  the  com- 

*  The  COD  tract  reads  as  follows: 

'*  Form  1287.  Dated  at  Adbian,  MicmoAN,  June  24,  1880. 

"I,  the  undersigned,  having  been  employed  in  the  service  of  the  Lake  Shore 
and  Michigan  Southern  Railway  Company,  hereby  acknowledge  the  receipt  of 
a  copy  of  the  printed  orders,  rules,  and  regulations  of  said  company.  iUso  s 
copy  of  this  agreement,  and  do  hereby  agree  with  it  in  consideration  that  it  will 
pay  me  the  wages  stipulated ;  that  I  will,  so  long  as  I  remain  in  its  service,  faith- 
fully respect  and  obey  all  said  orders,  rules,  and  regulations,  and  all  others  which 
may  be  adopted  and  of  which  I  may  have  notice.  And  I  do  further  a^ree  that  I 
will  for  myself,  in  all  cases  before  exposing  myself  in  working  or  bemg  on  the 
tracks  or  grounds  of  the  company,  or  in  workmg  with  or  going  in  any  manner 
on  or  with  its  cars,  en^es,  machmery,  or  tools,  examine  for  my  own  safety  the 
condition  of  all  machinery,  tools,  tracks,  cars,  engines,  or  whatever  I  may  un- 
dertake to  work  upon  or  with,  before  I  make  use  of  or  expose  myself  on  or  witli 
the  same,  so  as  to  ascertain,  so  far  as  I  reasonably  can,  their  condition  and 
soundness,  and  that  I  will  promptlv  report,  either  to  the  superintendent  of  the 
company,  or  to  its  agent  who  may  be  my  immediate  superior  officer,  aify  defect 
in  any  track,  machinery,  tools,  or  property  of  the  company,  affecting  the  safety 
of  any  one  using  or  operating  upon  or  with  the  same.  The  object  of  this  agree- 
ment being.  First,  to  protect  me  from  suffering  personal  injury  from  any  cause; 
Second,  that  while  the  company  will  be  responsible  to  me  for  the  discharge  of 
nil  its  duties  and  obligations  to  me,  and  for  any  fault  or  neglect  of  its  own,  or  of 
its  board  of  directors  or  general  officers,  which  are  the  approximate  cause  of  the 
injury,  yet  it  will  not  be  responsible  to  me  for  the  consequences  of  my  own 
fault  or  neglect,  or  that  of  an^  other  emj^loyees  of  the  company,  whether  they, 
or  either  of  them,  are  supenor  to  me  in  authority  as  conductor,  foreman,  or 
otherwise  or  not,  it  being  expressly  agreed  on  the  part  of  the  company  that  it  ia 
ray  right  and  duty,  under  all  circumstanccR,  to  take  sufficient  time  before  expos- 
ing myself  to  make  such  examination  as  I  have  here  agreed  to,  and  to  refuse  to 
ol^y  any  order  which  would  expose  me  to  danger. 

'*  Witness:  D.  McEet.  Owbbb,  J.  Jomtt,  Brakeman.'* 
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panj  could  not  thereunder  assign  to  him  the  performance  of  other 
and  different  duties  wholly  disconnected  therewith  or  difierine 
therefrom.  So  the  parts  thereof  requiring  him  to  use  care  ana 
cintion,  while  applicable  to  anything  he  might  undertake  to  do, 
must  still  leave  tiie  (Question  an  open  one  for  tlie  consideration  and 
determination  of  a  jury  as  to  whether  he  had  violated  the  same  or 
not,  and  this  the  court  fairly  submitted  to  the  jury.  The  order 
referred  to  did  not  upon  its  face  purport  to  make  any  permanent 
ehange  in  the  character  of  the  plaintiff's  employment.  He  re- 
mained thereafter,  as  he  was  before,  a  passenger  brakeman,  with 
this  additional  labor  added  thereto.  It  is  true  that  the  plaintiff 
could  have  declined  to  comply  with  this  order,  and  it  is  equally 
.  trae,  as  appears  from  the  evidence,  that  had  he  done  so,  he  would 
have  lost  his  position  as  a  brakeman  upon  the  passenger  train.  I 
am  of  opinion  therefore  that  this  case  comes  within  uie  rule  laid 
down  in  Chicago,  etc.,  R.  Co.  v,  Bayfield,  37  Mich.  205,  and  that 
much  of  the  reasoning  in  the  opinion  in  that  case  is  equally  appli- 
cable here  and  need  not  be  reported. 

I  have  carefully  examined  the  charge  of  the  court  and  am  of 
opinion  that  it  was  even  more  favorable  to  the  defendant  than  the 
facts  would  have  warranted.  The  only  wonder  is  that  the  plaintiff 
recovered  under  the  charge  as  given.  As  I  can  discover  no  error 
in  this  record  of  which  the  defendant  can  complain,  I  am  of  opin- 
ion that  the  judgment  should  be  affirmed  with  costs. 

Campbell,  J.,  concurred. 

CooLEY,  J- — My  brethren  put  their  decision  in  the  case  upon 

the  ground  that,  as  matter  of  fact,  the  plaintiff,  at  the  time  he  was 

injnred,  was  engaged  in  service  upon  which  he  was  wrongfully 

sent,  and  which  he  had  never  agreed  to  perform.     I  have  not 

thought  the  facts  would  warrant  that  conclusion,  but  I  agree  that 

it  they  will,  the  principle  of  the  opinion  is  correct. 

Graves,  C.  J.,  concurred. 

See  note,  2  Am,  and  Eng.  R.  R.  Cas.  8. 


The  Chicago,  Bublikoton  and  Quincy  B.  R.  Go. 

V. 

Thomas  L.  Johnson,  Admr, 

(108  lUinaiB  BeparUy  612.    Juns  21,  1882. ) 

In  an  action  to  recoTer  damages  for  a  personal  injury  resulting  from  the 
alleged  negligence  of  the  defendant,  the  plaintiff  having  himself  contributed 
to  such  result  by  negligence  on  his  part,  by  placing  himself  in  a  situation  of 

8  A.  &  £.  R  Cas.— 15 
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danger,  if  the  question  arises  as  to  the  measure  of  care  it  was  the  duty  of  the 
defendant  to  have  observed  in  case  it  was  in  his  power  to  have  avoided  the 
consequences  of  the  plaintifTs  negligence,  then  in  order  to  charge  the  de- 
fendant it  must  be  shown  he  had  knowledge  of  the  peril  in  which  the  plain- 
tiff had  placed  himself,  or  the  equivalent  of  such  knowledge,  at  least  long 
enough  before  the  injury  inflicted  to  have  enabled  him  to  form  an  intelli- 
gent opinion  as  to  how  the  injury  might  be  avoided,  and  to  apply  the  means. 

To  authorize  the  plaintiff  to  recover  on  the  cround  of  the  mere  negligence, 
as  distinguished  from  the  wilful  tort,  of  the  defendant,  it  must  appear  that 
the  party  injured  exercised  ordinary  care,  such  as  a  reasonably  prudent  per- 
son will  always  adopt  for  the  security  of  his  person  or  property,  to  avoid  the 
injury  complained  of.  In  the  absence  of  ordinary  care  on  the  part  of  the 
plaintiff  in  such  case,  there  is  no  right  of  action,  and  can  be  no  recovery. 

In  applying  the  rule  that  the  plaintiff  may  recover  in  an  action  for  negli- 

fence,  notwithstanding  he  has  been  guilty  of  contributive  negligence,  where 
is  negligence  is  but  slight  and  that  of  the  defendant  gross  in  comparison 
with  each  other,  it  must  be  understood  the  terms  ''slight  negligence"  and 
''gross  negligence''  are  used  in  their  legal  sense,  as  defined  by  conmion  law 
judges  and  text  writers,  and  as  expressing  the  extremes  of  negligence,  of 
which  there  are  no  degrees.  In  giving  the  definitions  of  the  degrees  of  neg- 
li^nce,  the  word  "diligence,"  as  used  in  that  connection,  is  synonymous 
with  "care."  So  it  is  said,  gross  negligence  is  the  want  of  slight  diligence. 
Blight  negligence  is  the  want  of  great  diligence,  and  intermediate  there  is 
ordinary  negligence,  which  is  defined  to  be  "the  want  of  ordinary  dili- 
gence." 

In  applying  the  measure  of  slight  and  gross  negligence,  however,  to  the 
acts  of  the  respective  parties  charged  to  have  been  negligent,  it  is,  of  course, 
to  be  considered  that  the  term  "  negligence"  is,  itself,  relative,  and  its  appli- 
cation must  depend  on  the  situation  of  the  parties,  and  the  degree  of  care 
and  vigilance  which  the  circumstances  reasonably  impose.  So  that  in  each 
case,  where  there  has  been  contributory  negligence  on  the  part  of  the  plain- 
tiff, and  he  seeks  still  to  recover  under  the  rule  in  respect  to  comparative 
negligence,  the  question  will  relate  to  the  measure  of  care,  under  the  circum- 
stances shown  by  the  evidence  to  have  existed,  imposed  upon  the  parties  re- 
spectively. 

In  this  case,  where  the  plaintiff  sought  to  recover  for  the  death  of  his  in- 
testate, caused  by  the  alleged  negligence  of  the  defendant  railroad  company 
in  the  running  and  management  of  a  locomotive  and  train  of  cars  on  its  road, 
the  evidence  tending  to  show  contributory  negligence  on  the  part  of  the  per- 
son killed,  the  trial  court,  in  undertaking  to  lay  down  the  rule  of  compara- 
tive negligence,  instructed  the  jury,  at  the  instance  of  the  plaintiff,  that 
although  it  should  appear  that  the  plaintiff's  intestate  was  not  exercising  or- 
dinary care,  yet  the  plaintiff  might  recover  if  the  negligence  of  his  intestate 
was  sliffht  and  that  of  defendant  was  gross  in  comparison  with  each  other. 
It  was  hdd^  the  rule  was  not  correctly  stated,  as  it  cannot  legally  be  true  that 
where  the  person  injured  fails  to  exercise  ordinary  care,  and  the  defendant 
is  guilty  01  negligence  only,  the  negligence  of  the  person  injured  is  slight 
ana  that  of  the  defendant  gross  in  comparison  with  each  other. 

In  an  action  for  personal  injury  from  being  run  over  by  a  railway  train, 
where  the  question  of  the  speed  of  the  train  is  involved,  opinions  of  witnesses 
may  be  received  as  to  that  fact. 

In  a  suit  to  recover  damages  for  the  death  of  a  person  caused  by  the  al- 
leged negligence  of  the  defendant,  it  is  technically  erroneous  to  admit  evi- 
dence that  the  family  of  the  deceased  were  entirely  dependent  on  his  labor 
for  support,  though  in  the  particular  case  the  admission  of  such  evidence 
was  not  considered  as  doing  any  harm. 

The  blending  of  separate  and  distinct  legal  propositions  in  the  same  sen- 
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tenee  or  paragraph  in  an  instruction  nsually  causes  error,  in  that  it  tends  to 
cmfose  and  mislead,  and  should  be  ayoided. 

Appeal  from  the  Appellate  Court  for  the  Second  District ;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Kendall  county ; 
the  Hon.,  Charles  Kellum,  Judge,  presiding. 

This  suit  was  instituted  in  the  Circuit  Court  by  Thomas  L. 
Johnson,  as  administrator  of  Christian  L.  JohnsOn,  deceased,  against 
die  raihoad  company,  to  recover  damages  for  the  death  of  the 
plaintifPs  intestate,  occasioned,  as  is  alleged,  by  the  negligence  of 
dte  company  in  the  management  and  running  of  a  locomotive  and 
train  of  cars.  Upon  a  trial  the  plaintiff  recovered  a  judgment  for 
the  sum  of  $1500,  from  which  the  defendant  appealed  to  the  Ap- 
pellate Court  for  the  Second  District,  where  the  judgment  was 
sffinned.  The  railroad  company  thereupon  appealea  to  this  court. 
The  principal  question  presented  in  the  case  arises  upon  certain 
instructions  given  at  the  instance  of  the  plaintiff,  relating  to  the 
measure  of  care,  under  the  circumstances  shown  by  the  evidence  to 
have  existed,  imposed  upon  the  respective  parties.  The  defendant 
company  also  objected  tnat  the  trial  court  permitted  witnesses  to 
give  their  opinions  as  to  the  rate  of  speed  at  which  the  train  was 
nmning  when  the  accident  occurred,  and  that  the  widow  of  the 
deceased  was  allowed  to  testify  that  she  and  a  minor  child  were  en^ 
tirely  dependent  on  his  labor  for  their  support. 

ifr.  Cnarles  Wheaton,  for  the  appellant. 

To  warrant  a  recovery,  the  party  injured  must  have  exercised 
ordinary  care,  or  the  injury  must  have  been  wantonly  inflicted. 
Chicago  and  Northwestern  K.  R.  Co.  v.  Sweeney,  52  111.  325 ;  Chi- 
<ago  and  Alton  R.  R.  Co.  v,  Gretzner,  46  id.  74 ;  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  Van  Patten,  64  id.  510 ;  Illinois  Cen- 
tral R  R.  Co.  V.  Green,  81  id.  19 ;  Chicago,  Burlington  and  Quincy 
B.  R  Co.  V.  Lee,  68  id.  676 ;  Illinois  Central  R.  K.  Co.  v.  Hether- 
ington,  83  id.  510 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Colwell,  3  Bradw.  548 ;  Lake  Shore  and  Michigan  Southern  R.  R. 
Co.  V.  Berlink,  2  id.  427 ;  Town  of  Earlville  v.  Carter,  2  id.  34. 

The  running  of  a  train  at  a  rate  of  speed  prohibited  by  ordi- 
nance raises  no  presumption  the  injury  was  wilful  or  wanton. 
Kinoifl  Central  R.  R  Co.  v.  Hetherington,  83  111.  610 ;  Artz  v. 
Chicaco,  Rock  Island  and  Pacific  R.  R.  Co.,  34  Iowa,  153 ;  Rail- 
road Ga.  V.  Hunton,  33  Ind.  335 ;  Raih'oad  Co.  v.  Houston,  5  Otto, 
697. 

Nor  does  the  omission  to  ring  the  bell  or  sound  the  whistle  raise 
wch  presumption.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Lee,  68  111.  576 ;  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v. 
McKean,  40  id.  218. 

The  witnesses  who  were  allowed  to  testify  to  the  speed  of  the 
taon  were  not  shown  to  have  been  competent  to  give  an  opinion. 
A  witness  must  have  some  knowledge  of  that  concerning  which  he 
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gives  an  opinion.    Cooper  v.  Randall  et  al.,  59  HI.  817 ;  Chicago 
and  Northwestern  R.  it  Co.  v.  IngersoU  et  aL,  65  id.  399. 

And  it  most  be  shown  that  he  was  competent  to  ^ye  an  opinion. 
Chicago  and  Alton  B.  B.  Co.  v.  Springfield  and  Northwestern 
R.  R.  Co.,  67  111.  142. 

The  instmctions  given  for  the  plaintifiE  do  not  state  the  law  of 
comparative  negligence  correctly,  and  were  calculated  to  mislead. 
The  fact  that  proper  instructions  were  ^ven  for  the  defendant 
will  not  cure  the  error  in  those  given  for  Jthe  plaintrS.  Camp 
Point  Manufacturing  Co.  v.  Ballou,  71  111.  417 ;  Ottawa,  Oswego 
and  Fox  River  Valley  R  R.  Co.  v.  McMath,  4  Bradw.  356 ;  Mor- 
ris V.  Gleason,  1  id.  510. 

The  court  erred  in  admitting  evidence  that  the  widow  and  minor 
child  of  the  deceased  were  entirely  dependent  upon  his  labor  for 
their  support.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v. 
Henry,  7  Bradw.  322 ;  E^Ie  Packet  Co.  v.  Def ries,  94  111.  598. 

Mr.  A.  C.  Little,  and  Mr.  Randall  Cassem,  for  the  appellee. 

The  defendant  was  guilty  of  gross  negligence  in  running  its 
train  at  a  rate  of  speed  prohibited  by  ordinance,  and  dan^rons  to 
the  public  safety,  at  the  time  and  place  when  it  killed  me  plain- 
tiffs intestate.  Cliicago  and  Alton  R.  R.  Co.  v.  Gregory,  58  111. 
256 ;  Chicao^o  and  Alton  R.  R.  Co.  v.  Beacher,  84  id.  483 ;  Toledo, 
Peoria  and^Warsaw  R.  R.  Co.  v.  Deacon,  63  id.  91 ;  Wabash  Ry. 
Co.  V.  Henks,  91  id.  412. 

Any  person  of  ordinary  knowledge  may  testify  to  his  judgment 
of  the  speed  of  a  train  or  vehicle.  That  is  not  a  question  for 
experts.  Salter  v,  Utica  and  Black  River  R.  R.  Co.,  59  N.  Y. 
631 ;  Detroit  R.  R.  Co.  v.  Van  Steinberg,  17  Mich.  99. 

Facts  discernible  by  iudgment  or  estimate,  but  not  requiring 
special  knowledge  or  skill,  are  not  regarded  as  matters  of  opinion. 
Abbott's  Trial  Evidence,  587. 

IiTespective  of  any  ordinance,  it  is  the  duty  of  a  railroad  company 
to  run  its  trains,  while  in  a  city  or  village,  with  reference  to  public 
safety,  and  at  such  a  speed  as  to  have  them  under  control  to  avoid 
injury,  and  a  failure  to  do  so  is  gross  negligence.  "Wabash  Ry. 
Co.  V.  Henks,  91  111.  412 ;  Chicago  and  Alton  R.  R.  Co.  v.  Engle, 
84  id.  399. 

Counsel  reviewed  the  evidence  to  show  that  plaintifiPs  intestate 
was  not  guilty  of  negligence  under  the  circumstances,  or  that  it 
was  slight,  if  any,  but  contended  that  whether  or  not  he  was,  was 
a  question  of  fact  for  the  jury,  citing  Grayner  v.  Old  Colony  and 
Newport  Ry.  Co.,  100  Mass.  208 ;  Indianapolis  and  St.  Louis  Rv. 
Co.  V,  Evans,  86  111.  63 ;  Chicago  and  Alton  R.  R.  Co.  v.  PennelJ, 
94  id.  448. 

The  jury  having  found  on  that  question  in  favor  of  plaintiff, 
this  court  should  not  disturb  the  finding.  Illinois  Centm  R.  R. 
Co.  V.  Benton,  69  111.  174. 
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Ko  objection  was  taken  on  the  trial  as  to  the  evidence  of  the 
peenniary  circomstances  of  the  widow  and  child  of  the  intestate, 
and  it  cannot  be  urged  in  this  court.  Littech  v.  Mitchell,  73  111. 
603 ;  Wickencamp  v.  Mitchell,  77  id.  92 ;  Gillespie  v.  Smith,  29 
id.  473. 

It  was  competent  and  proper  to  show  how  much  plaintiffs  in- 
testate earned,  and  that  he  left  a  wife  and  minor  child  who  shared 
liis  income.  Chicago  and  Northwestern  B.  E.  Co.  v,  Moranda, 
Admx.,  93  111.  302. 

The  injured  party  guilty  of  want  of  ordinaiy  care  may  still 
recover  if  the  carelessness  has  been  gross  and  his  slight  in  com- 
parison therewith.  Chicago  and  Northwestern  Ry.  Co.  v.  Clark, 
70  111.  276 ;  East  St.  Louis  Packing  and  Provision  Co.  v.  High- 
tower,  92  id.  139 ;  Chicago,  Burlington  ancj  Quincy  E.  K.  Co.  v. 
Howard,  90  id.  425 ;  Village  of  Kewanee  v.  Depew,  80  id.  119 ; 
Jacksonville  and  St.  Louis  E.  E.  Co.  v.  Gmbble,  88  id.  242; 
Gbicago  and  Northwestern  Ey.  Co.  v.  Dimick,  96  id.  42. 

The  jury  are  the  judges  of  the  relative  carelessness.  8  Bi*adw. 
135. 

To  instruct  the  jury  that  if  the  plaintiff  failed  to  exercise  ordi- 
nary care  he  was  guilty  of  gross  negligence,  and  that  if  injured  for 
want  of  ordinarv  care,  etc.,  no  action  will  lie,  unless  defendants 
wantonly  or  wilfully,  etc.,  is  unsound  law.  Stratton  v.  Central 
Gty  Horse  Ey.  Co.,  96  111.  25. 

ScHOLFiELD,  J. — The  declaration  contains  two  counts.  In  the 
first  the  allegation  is  general  that  the  defendant  negligently  drove 
and  managed  its  locomotive,  etc.  In  the  second  the  negli^nce 
allied  is  in  driving  its  engine,  etc.,  at  a  rate  of  speed  prohibited 
by  an  ordinance  of  the  town  of  Piano. 

At  the  time  lie  received  the  fatal  injury,  plaintiffs  intestate  was 
in  the  employ  of  a  firm  engaged  in  the  manufacture  of  the  "  Marsh 
Harvester,"  at  the  shops  of  the  companv  of  that  name,  at  Piano. 
For  the  convenience  of  those  in  charge  of  these  shops,  a  switch  had 
been  laid  on  the  grounds  of  the  l^'sh  Harvester  Company,  con- 
necting witli  defendant's  main  track,  which  was  used  by  those  in 
charge  of  the  shops  for  unloading  materials  shipped  to  the  shops, 
and  for  loading  machines  to  be  snipped  from  the  shops.  In  one 
of  the  buildings  used  for  shops  was  a  saw  room,  the  door  of  which 
opened  towar<&  this  switch,  and  within  ten  or  twelve  feet  of  it. 
It  was  the  dutv  of  plaintiffs  intestate,  in  conjunction  with  several 
others,  to  take  lumber  out  of  the  saw  room  by  that  door  and  across  the 
track  to  another  part  of  the  grounds  of  the  "  Harvester"  Company. 
While  thus  occupied,  and  as  lie  was  passing  over  this  switch  with 
a  load  of  lumber  on  his  shoulder,  one  of  the  defendant's  trains, 
which  was  being  backed  along  the  side  track,  stnick  and  instantly 
killed  him. 
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TUe  evidence  tended  to  show  that  the  defendant  did  the  switch- 
ing for  the  shops  twice  a  day,  at  fixed  regular  hours,  which  were 
generally  known  to  the  employees  in  and  about  the  shops;  that  the 
plaintifirs  intestate  had  been  engaged  in  the  performance  of  the 
duties  that  he  then  was  pei-formins:,  for  several  months:  that 
others  saw  the  approaching^n  and  gave  him  warning,  and  that, 
by  looking  in  the  proper  direction,  the  train  could  have  been  ob- 
served in  time  to  have  avoided  the  injury.  As  to  the  weight  of 
this  evidence,  it  is  not  our  province  to  express  any  opinion.  It  ia 
sufficient  to  state  there  was  evidence  of  this  tenaency  before  the 
jury.  Thei*e  was  also  a  conflict  in  the  evidence  as  to  the  rate  of 
speed  at  which  the  train  was  moving,  some  evidence  tending  to 
show  that  it  was  less  than  that  allowed  bv  the  ordinance  of  the 
town  of  Piano,  and  some  tending  to  show  tnat  it  was  greater. 

Among  other  instructions  given  by  the  cornet  at  the  instance  of 
the  plaintiff  wei'e  the  following : 

"  1.  The  jury  are  instructed  that  the  fact  that  a  municipal  cor- 
pomtion  by  ordinance  prohibits  the  running  of  engines,  locomo- 
tives and  railway  trains  at  a  certain  rate  of  speed,  as,  per  example, 
six  miles  an  hour,  through  its  corporate  territory,  does  not  warrant 
or  license  the  inmning  of  such  trains  at  such  rate  of  speed.  It  i& 
the  duty  of  those  having  the  management  and  control  of  such 
engines,  locomotives  and  trains,  to  conform  the  rate  of  speed  to 
the  safety  of  the  public  at  all  places  where  such  a  rate  of  speed 
would  probably  cause  the  death  of  individuals,  or  endanger  their 
personal  safety.  If,  therefore,  the  jury  believe,  from  all  the  evi- 
dence in  this  cause,  that  tlie  defendant  at  the  time,  and  on  the  said 
side-track  where  said  Johnson  was  killed, — if  the  proof  shows  that 
Johnson  was  killed  on  the  side-track  in  question, — ^was  rumiing  its^ 
said  train  of  cai*s  and  locomotive  at  a  rate  of  speed  dangerous  to 
the  personal  safety  of  those  whose  right  and  privilege  it  was  to 
cross  said  side-track,  and  that  by  reason  of  such  dangerous  rate  of 
speed  of  said  locomotive  engine  and  cai-s,  plaintiffs  intestate,  who 
was  in  the  exercise  of  reasonable  pnidence  and  care,  was  struck, 
run  over  and  killed  by  said  defenaant,  the  verdict  should  be  for 
plaintifE,  and  the  jury  should  so  find.  But  if  the  jury  believe  from 
the  evidence  that  Jolmson  did  not  exercise  ordinary  care,  yet  that 
Johnson's  negligence  was  slight  and  that  the  negligence  of  the 
defendant  was  gross  in  comparison  with  each  other,  then  the  plain 
tiff  must  recover,  and  the  verdict  must  be  for  the  plaintiff. 

"  2.  The  court  instincts  tlie  jury  that  railroad  companies  in  cities 
and  thoroughfares  where  there  ai'c  many  persons  frequently  pass- 
ing over  their  tracks,  are  under  legal  obligations  to  regard  the  safety 
of  such  persons,  and  must  conduct  their  trains  and  reffulate  their 
speed  witli  reference  to  the  safety  of  the  public  at  suda  places,  or 
be  liable  for  damages  resulting  from  such  negligence  or  wilfulness* 
If,  therefore,  the  ]ury  believe,  from  all  the  evidence  in  this  cause, 
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that  the  said^  Christian  L.  Johnson  was  killed  by  said  defendant, 
its  agents  or  employees,  without  negligence  on  his  part,  by  reason 
of  the  rapid  and  unlawful  running  of  one  of  its  trains,  as  in  plain- 
tiff's declaration  diarged,  the  verdict  should  be  for  plaintifiE.  But 
if,  from  all  the  evidence,  it  should  appear  that  Johnson  was  not  ex- 
ercising ordinary  care,  yet  the  plaintiff  may  recover  if  Johnson's 
n^ligence  was  slight  and  that  of  defendant  was  gross  in  com' 
parison  with  each  other,  and  the  verdict  must  be  for  plaintiff. 

"3.  The  jury  are  instructed  that  if  they  believe,  from  all  the 
evidence  in  this  cause,  that  at  the  time  of  the  alleged  killing  of  the 
said  COiristian  L.  Johnson,  the  said  killing  took  place  at  and  within 
the  corporate  limits  of  the  town  of  Piano,  in  the  county  of  Kendall, 
and  State  of  Illinois,  and^that  at  said  time  there  was  in  force  a  valid 
ordinance  in  said  incorporated  town,  prohibiting  the  running  in  the 
corporate  limits  of  saia  town  at  a  greater  rate  of  speed  than  six 
miles  per  hour,  locomotives,  engines  and  freight  trains,  and  if  the 
jury  further  believe,  from  all  the  evidence  in  mis  cause,  that  at  said 
time  and  place  the  defendant  was  running  one  of  its  engines,  with 
ears  attached,  at  a  greater  rate  of  speed  than  was  permitted  by  said 
ordinance,  and  that  by  reason  of  such  unlawful  rate  of  speed,  if 
such  speed  is  shown  by  the  proof,  the  said  Johnson,  without  fault 
or  negligence  on  his  part,  was  killed,  the  verdict  of  the  jury  should 
be  for  the  plaintiff.  But  if,  from  all  the  evidence  in  this  cause,  it 
appears  the  plaintiff's  intestate,  Johnson,  was  not  exercising  ordinary 
care,  yet  the  plaintiff  may  recover,  provided  the  jury  believe  that 
Johnson's  negligence  was  slight  ana  the  negligence  of  the  defend- 
ant gross  in  comparison  with  each  other,  then  the  verdict  must  be 
for  plaintiff." 

No  question  arises  under  these  instructions  with  regard  to  the 
measure  of  care  it  would  have  been  the  duty  of  the  defendant  to 
have  observed,  if  it  had  been  within  the  power  of  the  defendant  to 
have  avoided  the  consequences  of  the  negligence  of  the  plaintiff's 
intestate.  Such  a  question  would  have  required  proof  of  knowl- 
ed^  in  those  in  charge  of  defendant's  train,  of  the  peril  in  which 
plaintiff's  intestate  had  placed  himself,  at  least  long  enough  before 
the  injury  inflicted  to  have  enabled  them  to  have  lormed  an  intelli- 
gent opinion  as  to  how  the  injury  might  be  avoided,  and  apply  the 
means,  or  the  equivalent  of  such  knowledge— of  which  there  is  no 
petence  in  these  instructions;  and  it  would,  obviously,  involve 
1^  principles  not  necessarv  to  be  now  discussed.  But'  the  ques- 
tion here  relates  simplv  to  the  doctrine  of  comparative  negligence 
in  a  case  wherein  the  injured  party  was  a  co-operative  cause  of  the 
injury — ^in  other  words,  where  his  acts  directly  contributed,  in  con- 
junction with  the  acts  of  the  defendant,  to  the  injury. 

The  doctrine  has  been  announced,  and  often  reiterated  in  this 
court,  that  in  order  to  authorize  the  plaintiff  to  recover  on  the 
ground  of  the  mere  negligence,  as  distinguished  from  the  wilful 
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tort,  of  the  defendant,  it  mnst  appear  that  the  party  injnred  ex- 
ercised ordinary  care,  snch  as  a  reasonably  prudent  person  will  al- 
ways adopt  for  the  security  of  his  person  or  property,  to  avoid  the 
injury  complained  of.  In  the  Jacobs  case,  20  111.  488,  where  the 
doctrine  of  comparative  negligence  was  first  announced,  one  of  the 
rulings  is :  "  To  maintain  an  action  for  negligence  there  must  be 
fault  on  the  part  of  the  defendant,  and  no  want  of  ordinary  care  on 
the  part  of  tlie  plaintiff."  And  so  it  was  ruled  in  Chicago,  Bur- 
lington and  Qumcy  R.  E.  Co.  v.  Hazzard,  26  111.  373 ;  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Dewey,  Admx.,  id.  255 ;  Illi- 
nois Central  E.  li.  Co.  v.  Simmons,  38  id.  242 :  Chicago  and  Alton 
E.  E.  Co.  V.  Gretzner,  46  id.  76 ;  Chicago  and  Northwestern  R.  R. 
Co.  V,  Sweeney,  52  id.  325 ;  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  V,  Damerell  et  al.,  81  id.  450 ;  Chicago,  Surlin^n  and  Quincv 
E.  R.  Co.  V.  Lee,  68  id.  580.  In  the  case  last  cited  it  was  said, 
after  stating  the  rule  of  comparative  negUgence :  ^^  It  is  an  essential 
element  to  uie  right  of  action  in  all  cases,  that  the  plaintiff,  or  party 
injured,  must  himself  exercise  ordinary  care,  sucn  as  a  reasonably 
prudent  person  will  alwavs  adopt  for  the  security  of  his  person  or 
property.  There  are  and  there  can  be  no  degrees  of  gross  negli- 
gence. The  cases  all  go  to  the  length  of  holding,  where  a  party 
has  been  injured  for  tne  want  of  ordinary  care,  no  action  will  lie 
unless  the  hvjury  is  wilfully  inflicted."  See,  also,  St.  Louis,  Alton 
and  Terre  Haute  R.  R.  Co.  v.  Manly,  58  111.  300. 

These  instructions,  it  is  to  be  borne  in  mind,  relate  to  the  law  of 
negligence,  which,  according  to  the  generally  approved  definition 
of  Alderson,  B.,  in Blyth  v.  Bnmingham  Water  Works-Co.,  11  Exch. 
784,  ^'  is  the  omission  to  do  something  which  a  reasonable  man, 
guided  upon  those  ordinary  considerations  which  ordinarily  regulate 
flie  conduct  of  human  affairs,  would  do,  or  doing  something  which 
a  prudent  and  reasonable  man  would  not  do."  See  Railroad  Co.  v. 
Jones,  95  U.  S.  (5  Otto),  439.  Or,  according  to  the  more  terse 
definition  of  this  court  in  Great  Western  R.  K.  Co.  v,  Haworth  et 
al.,  39  111.  353,  "The  opposite  of  care  and  prudence — the  omission 
to  use  the  means  reasonably  necessary  to  avoid  injury  to  others." 
When  tliere  is  a  particular  intention  to  injure,  or  a  degree  of  wilful 
and  wanton  recklessness  which  authorizes  the  presumption  of  an 
intention  to  injure  generally,  the  act  ceases  to  be  merely  negli^nt, 
and  becomes  one  of  violence  or  fraud.     "  In  negligence  there  is  no 

Surpose  to  do  a  wrongful  act,  or  to  omit  the  performance  of  a 
uty."  Gardner  v.  Heartt,  3  Denio,  236.  "  if egligence,  even 
when  gross,  is  but  an  omission  of  duty.  It  is  not  designed  and  in« 
tentional  mischief,  although  it  may  be  cogent  evidence  of  such  an 
act."  Towanda  R.  R.  Co.  v.  Munger,  5  Denio,  267.  See,  also, 
Wharton  on  Negligence,  sees.  1,  2,  3. 

In  holding  the  plaintiff  may  recover  in  an  action  for  negligence, 
notwithstanding  he  has  been  guilty  of  contributive  negligence, 
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where  his  Diligence  is  bat  slight  and  that  of  the  defendant  gross 
in  comparison  with  each  other,  it  muBt,  of  course,  be  understood 
the  terms  "  slight  negligence"  and  "  gross  negligence"  are  used  in 
their  l^al  sense,  as  defined  by  common  law  juages  and  text  writers, 
for  otherwise  the  terms  would  convey  no  idea  of  a  definite  legal 
role.  As  defined  by  those  judges  and  writers,  these  terms  express 
tlie  extremes  of  negligence.  Beyond  gross,  or  less  than  slight,  there 
is  no  d^ree  of  negligence.  '^  Gross  gross,"  '*  grosser  gross,"  and 
*•  grossest  gross,"  and  "  slight  slight,"  "  slighter  slight,"  and  "  slight- 
est sl]ght,''^are  absurd,  and,  in  a  legal  sense,  impossible  terms.  What 
is  less  than  slight  negUgence  the  law  takes  no  cognizance  of  as  a 
ground  of  action,  and  oeyond  gross  negligence  the  law,  while 
recognizing  there  may  be  liability  for  a  trespass  because  of  a  par- 
ticular intention  to  do  wrong,  or  of  a  degree  of  wilful  and  wanton 
recklessness  which  authorizes  the  presumption  of  a  general  inten- 
tion to  do  wrong,  recognizes  no  degree  oi  negligence.  The  defini- 
tion of  gross  negligence  itself  proves  that  it  is  not  intended  to  be 
the  subject  of  comparison.  It  is  "  the  want  of  slight  diligence." 
Slight  negligence  is  "the  want  of  ^reat  diligence,"  and  interme- 
diate there  is  ordinary  negligence,  which  is  defined  to  be  ^'  the  want 
of  ordinary  diligence."  Story  on  Bailments,  sec.  17 ;  Shearman  & 
Kedfield  on  Negligence  (2d  ed.),  sees.  16, 17 ;  Cooley  on  Torts,  631 ; 
Central  MiUtary  Tract  It.  li.  Co.  v.  Kockafellow,  17  lU.  541. 

In  applying  the  measure  of  slight  and  gross  negligence  to  the 
acts  of  the  respective  parties  charged  to  have  been  negligent,  it  is, 
of  course,  always  to  be  held  in  remembrance  that  the  term  "  hegli- 
gence"  is,  itself,  relative,  "and  its  application  depends  on  the  situa- 
tion of  the  parties,  and  the  degree  of  care  and  vigilance  which  the 
circumstances  reasonably  impose."  Cooley  on  Torts,  630.  The 
question,  therefore,  in  the  present  instance,  related  to  the  measure 
of  care,  under  the  circumstances  shown  by  the  evidence  to  have 
existed,  imposed  upon  the  respective  parties.  It  was  to  that  meas- 
ure of  care  that  these  instructions  related,  and  if  they  had  related 
to  any  other,  they  would,  for  that  cause  alone,  have  been  erroneous. 

The  word  "  diligence,"  as  used  in  the  definitions  of  the  degrees 
of  negligence  to  which  we  have  referred,  is  synonymous  with 
"care?'  This  is  shown  by  the  text  in  Story,  immediately  foUow- 
mg  the  definitions  quoted.  It  is  there  said :  "  For  he  who  is  only 
less  diligent  than  very  careful  men,  cannot  be  said  to  be  more  than 
slightly  inattentive ;  ho  who  omits  ordinary  care,  is  a  little  more 
negligent  than  men  ordinarily  are ;  and  he  who  omits  even  slight 
diligence,  fails  in  the  lowest  degree  of  prudence,  and  is  deemed 

S'O^y  negligent,"     It  cannot,  then,  legally  be  true,  that  where 
e  plaintifE  fails  to  exercise  ordinary  care,  and  the  defendant  is 
guilty  of  negligence  only,  the  plaintiff's  negligence  is  slight  and 
that  of  the  defendant  gross  in  comparison  with  each  other. 
We  have  seen,  and  we  repeat,  the  measure  is  to  be  applied  with 
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reference  to  the  rights,  dnties  and  obligations  of  the  respective 
parties,  under  the  peculiar  circumstances  in  evidence.    Whether, 
therefore,  the  plaintiff's  intestate  failed  to  exercise  ordinary  care,  is 
to  be  determined — and  there  can  be  no  presumption  unoer  these 
instructions  otherwise — with  reference  to  nis  rights,  duties  and  ob- 
ligations, and  the  rights,  duties  and  obligations  of  the  defendant, 
under  the  peculiar  circumstances  here  in  evidence.    Being  thus  de- 
termined that  he  has  failed  to  exercise  ordinary  care,  the  legsl  con- 
clusion is,  he  is  guilty  of  ordinary  negligence.    The  utmost  degree 
of  negligence,  merely, — and  it  is  of  this  only,  and  not  of  trespass 
or  other  wron^  that  the  instructions  speak, — of  which  the  defend- 
ant can  be  guuty,  is  gross  negligence.    The  plaintiff's  neeli^nce, 
then,  by  the  very  terms  employed,  is  ordinary,  and  that  oi  the  de- 
fendant gross,  in  comparison  with  each  other.    The  language  em- 
ployed, in  effect,  says,  although,  as  to  this  particular  act,  the  plain- 
tiff's intestate  was  ^ilty  of  ordinary  negligence,  and  the  defendant 
guilty  of  gross  neghgence,  stiU,  if  the  jury  believe  the  plaintiff's  in- 
testate's negligence  was  slight, — that  is,  that  it  was  not  what  the 
very  terms  employed  admit  it  to  have  been, — and  that  of  the  de- 
fendant gross,  in  comparison  with  each  other,  they  will  find  the 
defendant  gnilty,  etc.     Surely  it  needs  no  demonstration  that  if,  as 
to  a  particular  act,  the  negligence  of  the  plaintiff  was  ordinary  and 
that  of  the  defendant  gross,  their  relation  is  not  changed  by  com- 
paring them  with  each  other.    The  same  evidence  that  determines 
the  one  is  gross  and  the  other  ordinary  fixes  their  relative  degrees 
with  reference  to  each  other. 

It  seems  to  be  thought  what  is  said  in  Stratton  v.  Central  City 
Horse  Ey.  Co.,  95  111.  25,  in  criticising  certain  instructions  there 

flven,  sustains  the  ruling  below  in  regard  to  these  instructions, 
his  is  a  misapprehension.  In  those  instructions  it  was  said  a  fail- 
ure to  exercise  ordinary  care  was  gross  negli^nce,  and  in  one  it 
was  said  no  action  would  lie  if  the  plaintiff  failed  to  exercise  ordi- 
nary care,  unless  the  defendant  wilfully  inflicted  the  injury.  "We 
have  before  herein  shown  both  these  positions  to  be  maccurate. 
The  failure  to  exercise  ordinary  care  is  only  ordinary  negligence, 
and  although  a  plaintiff  might  not  exercise  ordinary  care,  yet  the 
defendant  would  be  liable  for  injuring  him  if  his  act  causing  injury 
was  so  wilfully  and  wantonly  reckless  as  to  authorize  the  presump- 
tion of  an  intention  to  injure  generally,  notwithstanding  ne  might 
have  had  no  special  intention  to  injure  the  plaintiff. 

These  instructions  are  cleai*ly  erroneous  in  the  respect  pointed 
out,  and  must  necessarily  have  misled  the  jury  as  to  the  doctrine 
of  comparative  negligence.  There  is  in  them,  moreover,  a  manifest 
attempt  to  connect  discordant  propositions,  which  always  tends  to 
confusion.  Attempts  to  blend  separate  and  distinct  legsl  proposi- 
tions in  the  same  sentence  or  paragraph  usually  cause  error,  in  that 
it  tends  to  confuse  and  mislead,  and  snould  be  avoided. 
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The  obiection  taken  to  the  admission  of  evidence  with  regard  to 
the  speed  of  the  train,  is  not  tenable.  This  is  clearly  a  subject 
upon  which  any  one  is  entitled  to  express  an  opinion,  the  lory  be- 
ing presamably  able  to  estimate  it  for  what  it  was  worth.  Nor  can 
we  say  that  the  evidence  of  the  poverty  of  the  family  of  the  de- 
ceased did  any  hann,  although  it  was  technically  erroneous  to  ad- 
mit it    In  a  future  trial  this  error  can  and  should  be  avoided. 

For  the  error  in  giving  the  first,  second  and  third  of  the  plain- 
tif  6  instructions  the  judgment  is  reversed,  and  the  cause  re- 
manded. 
.  Jadgment  reversed. 

Digest,  J. — ^I  concur  in  the  judgment  rendered  in  this  case. 
While  the  evidence  tends  to  charge  the  defendant  with  palpable 
negligence,  still,  in  my  judgment,  there  is  no  evidence  tend- 
ing to  show  gross  negligence  on  the  pai*t  of  defendant,  and  the 
turning  question  in  the  case  in  fact  seems  to  be,  whether  the  plain- 
tiff's intestate  used  ordinaiy  care.  In  such  a  case  I  think  it  error 
to  submit  to  the  jury  the  rule  of  law  as  to  comparative  negligence. 
On  this  g^und  tne  judgment  ought  to  be  reversed. 

There  is,  however,  a  fine  of  thought  in  the  opinion  prepared  by 
Mr.  Justice  Scholfield,  which  I  thiuK  a  departure  from  the  law  as 
laid  down  by  this  court  ever  since  the  decision  of  the  Jacobs  case, 
in20Ill. 

I  do  not  think  that  the  terms  '' slight  negligence,"  and  ^^  gross 
n^Iigence,"  as  used  in  the  opinion  delivered  in  the  Jacobs  case, 
ana  in  the  long  series  of  cases  which  have  followed  that  case,  were 
used  in  the  sense  of  the  definitions  quoted  from  Story,  in  his  trea- 
tise on  Bailments.  That  author  in  the  same  work,  says:.  '^ There 
are  infinite  shades  of  cai*e  or  diligence,  from  the  slightest  momen- 
taiy  thought,  to  the  most  vigilant  anxiety.  There  may  be  a  high 
degree  of  diligence,  a  common  degree  of  diligence,  and  slight  de- 
gree of  diligence."  He  defines  "ordinary  dingence"  as  "that  de- 
gree of  diligence  which  men  in  general  exert  in  respect  to  their 
own  concerns."  He  defines  "  extraordinary  diligence,"  as  "  that 
wliich  very  prudent  persons  take  of  their  own  concerns."  And  he 
savs "slight  diligence"  is  "that  which  persons  of  any  prudence  at 
all  take  of  their  own  concerns."  All  this  is  readily  understood, — 
is  in  harmony  with  the  common  meaning  of  the  words  used ;  but 
when  he  says,  in  section  17,  that  "  ordinary  diligence"  may  be  de- 
fined to  be  "  tlie  want  of  ordinary  dihgence,"  and  "  slignt  negli- 
gence" to  be  "the  want  of  great  diligence,"  and  "gross  negligence" 
to  be  "  the  want  of  slight  diligence,"  he  surely  does  not  give  to 
these  phrases  the  meaning  in  which  they  are  used  in  a  common  or 
popular  sense,  or  the  meaning  in  which  they  have  generally  been 
iised  by  this  court  in  the  Jacobs  case,  and  other  kindred  cases ;  Hor 
does  he  give  the  meaning  which  would  naturally  be  adopted  by  a 
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jury  in  riving  effect  to  an  infitniction  given  by  the  court.  Giving 
the  woras  their  popular  sense,  it  would  rather  seem  that  ordinary 
negligence  would  be  such  negligence  as  men  of  common  prudence 
indulge  in,  which  betokens  only  the  exercise  of  ordinary  care,  and 
not  the  want  of  ordinary  cai*e,  as  is  sugj^ested.  This,  where  the  law 
requires  only  ordinary  care,  is  not  negligence  at  all,  for  in  law  neg- 
ligence is  always  faulty.  It  is  the  failure  in  some  degree  to  use 
that  care  which  the  law  requires  under  the  circumstances.  In  a 
case  where  the  law  demands  only  the  use  of  ordinary  care,  and  or- 
dinary care  is  actually  exerciBcd,  there  is  in  law  no  negligence  what- 
ever. In  such  case  it  is  not  true  that  the  want  of  great  diligence 
is  in  law  slight  negligence.  In  the  popular  sense  of  the  words, 
slight  negligence  is  a  slight  want  of  the  care  which  the  circum- 
stances demand.  A  man  obviously,  therefore,  may  in  such  case 
fail  slightly  to  use  ordinary  care,  and  in  the  popular  sense  of  the 
words  ne  would  be  guilty  of  slight  negligence,  and  only  slight  neg- 
ligence, and  this,  although  he  did  not  do  all  that  ordinary  care  re- 
quired. And  so  of  "gross  negligence."  Its  popular  meaning  is  a 
very  ^eat  failure  to  use  the  care  which  the  law  requires.  It  is  not 
essential  to  gross  negligence  that  there  shall  be  an  utter  want  of 
care,  or,  in  the  language  of  Story,  "the  want  of"  even  "slight  dili- 
gence." The  exercise  of  slight  diligence,  where  the  highest  degree 
of  care  is  by  law  required,  may  still  leave  the  party  guSty  of  gross 
negligence, — ^that  is,  guilty  of  a  very  great  fanure  to  exercise  tiie 
highest  care. 

^or  do  I  concur  in  the  dicta  which  say  there  are  and  can  be  no 
degrees  in  gross  negligence,  and  no  degrees  in  slight  negligence. 
The  adjectives  "  slight,"  and  "  gross,"  seem  to  me  to  be  capable  of 
comparison,  as  most  adjectives  ai'e.  I  see  no  absurdity  in  saying 
"gross,"  "more  gross,"  "most  gross,"  or  "gross,"  "grosser, 
"gi'ossest,"  or  "  slight,"  "more  sli^t,"  "  slightest."     In  fact,  in  the 

? [notation  supra,  from  Story,  he  speaks  of  "infinite  shades  of  care," 
rom  the  "  slightest"  momentaiy  thought  to  the  "  most  vigilant  so- 
licitude." In  fact,  the  imperfection  of  these  definitions  of  Story 
leads  Cooley,  in  his  work  on  Torts,  page  630,  to  say  of  this  clas- 
sification, that  it  "  only  indicates  that  under  the  special  circum- 
stances great  care  or  caution  was  required,  or  only  ordinary  care, 
or  only  Sight  care ; "  and  to  add,  "  if  the  care  demanded  was  not 
exercised,  the  case  is  one  of  negligence."  The  terms  "  slight  negli- 
gence," or  "  moderate  negligence,"  or  "  gross  negligence,"  do  not 
indicate  offences  of  a  different  nature,  but  different  degrees  in  of- 
fences of  the  same  nature. 

I  think,  therefore,  there  may  be  cases  in  which  it  may  be  l^ally 
true  that  the  plaintiff  has  failed  in  some  degree  to  exercise  ordinary 
care,  and  that  m  the  same  case  the  defendant  nas  been  guilty  of  gross 
negligence  wherein  the  plaintiff's  negligence  may  be  slight, — ^that 
18,  may  consist  of  a  slight  failure  to  use  ordinary  care, — ^and  that  of 
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the  defendant  grosB  in  comparison  therewith.  To  my  mind  the 
proposition  that  a  plaintifiPs  negligence  is  slight,  is  not  incompati- 
ble with  the  proposition  that  ne  has  failed  in  some  degree  to  use 
ordinary  dili^nce. 

I  puTBue  mis  discussion  no  further  here,  for  the  reason  that  in 
my  judCTient  the  propriety  of  adopting  in  this  connection  Mr. 
SUarfs  aefinitions,  is  a  question  whidi  does  not  come  in  judgment 
iatluscase. 

Hie  doctrine  of  comparative  negligence  treated  of  in  the  principal  case  is 
one  ilm06t  peculiar  to  the  State  of  Illinois.  It  may  briefly  be  set  lorth  thus : 
pi  cases  where  the  gist  of  tiie  action  is  the  ne^li^ence  of  the  defendant,  and 
ctMitribntory  negligence  on  the  part  of  the  plaintiff  is  set  up  as  a  bar,  if,  on 
comparing  the  negligence  of  the  plaintiff  with  that  of  defendant  the  former 
is  foond  to  have  been  slight  and  the  latter  gross,  the  plaintiff  is  entitled  to 
recover.  Galena,  etc.,  R.  Co.  «.  Jacobs,  20  111.  478;  Chicago,  etc.,  R.  Co.  «. 
Dewey,  36  HI.  255;  Coursen  v,  Ely,  87  111.  888;  Chicago,  etc.,  R.  Co.  v. 
H<^th,  88111.  870;  Chicago,  etc.,  R.  R.  Co.  v.  Tripplet,  88  111.482;  HU- 
nois,  etc.,  R  Co.  «.  Simmons,  88  111.  242;  St.  Louis,  etc.,  R.  Co.  o.  Todd, 
36I1L  409;  Ohio,  etc.,  R  Co.  v,  Shanafelt,^7  111.  497;  Chicago,  etc.,  R. 
B.  Go.  V.  Sweeney,  52  HI.  825;  Chicago,  etc.,  R  R  Co.  o.  Gregory,  58  111. 
272;  Chicago,  etc.,  R  Co.  v,  Dunn,  61  HI.  885;  Indianapolis,  etc.,  R.  Co. 
f.  Stables,  62111.318;  Chicago,  etc.,  R  Co.  o.  Murray,  62111.  826;  Toledo, 
etc,  R  Co.  V.  Spencer,  66  HI.  528;  Hlinois,  etc.,  R  R  Co.  v,  Moffit,  67  111. 
431;  Chicago,  etc.,  R  Co.  v.  Van  Patten,  64  111.  510;  Rockford,  etc.,  R.  Co. 
f.  Hilhner,  72  111.  285;  Pittsburg,  etc.,  R  R  Co.  v.  Enutson,  69  111.  108; 
UlinoiB,  etc.,  R  Co.  «.  Cragin,  71  HI.  877;  Chicago,  etc.,  R  Co.  v,  Lee,  68 
IlL  576;  St.  Louis,  etc.,  R  Co.  e.  Manly,  58  111.  800;  Chicago,  etc.,  R  Co. 
9.  Caas,  78  HI.  394;  Toledo,  etc.,  R  Co.  v.  O'Connor,  77  HI.  891;  Schmidt 
e.  Chicago,  etc.,  R.  Co.,  83  HI.  405;  Hlinois  Central  R  R.  Co.  v,  Patterson, 
Mm.  890;  Hay  ward  «.  Morrill,  94  HI.  849;  Stratton  «.  Central  City  Horse 
GttCo.,  96  HI.  25,  1  Am.  and  Eng.  R.  R  Cas.  11;  Chicago,  etc.,  R  Co.  v, 
^kes,  96  HI.  162,  2  Am.  and  Ens.  R  R  Cas.  254.  The  same  doctrine  ex- 
ists in  a  ^lightly  modified  form  in  Kansas.  Thompson  on  Negligence,  1172.' 
Dr.  Wharton  asserts  that  it  exists  also  in  Gborgia.  Wharton  on  Negli- 
gence, S  884.    Bat  this  has  been  denied.    Thompson  on  Negligence,  1165. 
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{Advance  OaeSy  Indiana,    April  22,  1882.) 

Where  the  defendant  in  a  case  demurs  to  the  evidence,  he  admits  all  the 
facts  to  be  tnie  which  the  evidence  in  any  degree  tended  to  prove. 

In  the  State  of  Indiana  a  party  is  allowed  to  demur  to  tiie  evidence  by  set- 
ting oat  the  same  and  admitting  all  the  facts  which  it  tends  to  prove.  In 
KicQ  case  the  decision  of  the  facts  does  not  devolve  upon  the  court. 

The  plaintiff  by  joining  in  a  demurrer  to  the  evidence  does  not  admit  the 
truth  of  that  part  of  the  testimony  which  is  favorable  to  defendant,  much 
te  any  inference  which  may  be  drawn  from  it. 
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In  an  action  against  a  railroad  company  to  recover  damages  for  an  injury 
done  to  plaintiff's  son  while  drivinff  in  a  wagon  which  was  run  down  at  a 
crossing  by  an  engine  on  the  defendant's  road,  the  evidence  showed  that  the 
train  to  which  the  engine  was  attached  had  emerged  from  a  cut,  and  that 
about  fifteen  seconds  later  the  accident  occurred.  The  train  was  travelling  at 
the  rate  of  35  miles  an  hour.  No  bell  was  rung  or  warning  given  as  it  ap- 
proached the  crossing.  The  engineer  might  have  seen  the  wagon  in  which 
plaintiff's  son  was  riding  from  the  time  he  left  the  cut,  and  might,  by  the 
application  of  the  air-brakes,  have  stopped  the  train  in  time  to  avert  the  ac- 
ciaent.  Held,  that  it  was  clear  that  there  had  been  negligence  on  the  part  of 
the  company  defendant. 

In  the  above  case  it  appeared  that  the  highway  upon  which  plaintiff's  son 
was  riding  crossed  the  defendant's  track  by  a  grade  which  it  took  some  time 
to  rise.  The  son  testified  that  before  mounting  the  grade  he  listened  and 
looked,  but  heard  nothing  or  saw  nothing  of  the  approaching  train. 
Other  persons  behind  him  at  the  time  saw  the  smoke  of  said  train,  but  it  ap- 
peared that  intervening  objects  might  have  prevented  his  seeing  it.  HM, 
that  under  all  the  facts  of  the  case  the  court  could  not  say  that  plaintiff's 
son  had  been  guilty  of  contributory  negligence. 

Unless  at  first  blush  the  damages  seem  excessive,  the  court  should  not  dis- 
turb the  verdict 

Appeal  from  the  Kox  Circuit  Court. 

MoBBis,  Com. — This  suit  was  brought  by  the  appellee  against 
the  appellant  to  recover  damages  for  an  injury  alleged  to  have  been 
inflicted  upon  her  minor  son,  James  McLin,  by  the  appellant 
through  its  carelessness  and  negligence,  and  without  any  fault  or 
negligence  on  the  part  of  the  appellee  or  her  said  son. 

The  complaint  contained  three  paragraphs  to  which  the  appel- 
lant answered  by  a  general  denial. 

The  cause  was  submitted  to  a  jury,  and  after  the  appellee  closed 
her  evidence  in  chief  and  rested  her  case,  the  appellant  demurred 
to  the  evidence.  The  jury  was  directed  to  return  a  verdict  assess- 
Ing  the  appellee's  damages  conditionally,  which  was  done,  and  the 
damages  assessed  at  $530.  The  court  overruled  the  appellant's  de- 
murrer to  the  evidence,  to  which  the  appellant  excepted.  The  ap- 
pellant moved  the  court  for  a  new  trial  of  the  issues  in  the  cause, 
which  motion  was  overruled.  It  also  moved  the  court  for  a  new 
trial  as  to  the  assessment  of  damages,  which  motion  was  overruled. 
The  rulings  of  the  court  upon  the  demurrer  to  the  evidence  and 
upon  the  motion  for  a  new  trial  are  assigned  as  errors. 

The  error  alleged  to  have  been  committed  by  the  court  in  over- 
ruling the  motion  for  a  new  trial  of  the  issues  is  not  pressed  by 
the  appellant  and  will  not  be  noticed.  The  evidence  is  properly 
in  the  record. 

It  appears  from  the  testimony  that  on  the  17th  day  of  Septem- 
ber, 1878,  the  appellee's  son,  then  about  sixteen  years  of  age,  was 
seriously  injured  by  a  collision  of  a  passenger  train  on  the  appel- 
lant's railroad  with  a  wagon  drawn  by  two  horses  and  driven  by 
one  William  Sirp,  who  was  a  boy  some  sixteen  years  of  age.    The 


UTDIANAPOLIS  AND  YINGENKES  B.  B.  00.  V.  H^LIN.    239 

collision  occurred  at  a  hi^way  crossing  of  the  appellant's  road, 
&boat  a  mile  southwest  of  Edwardsport.     The  highway  crosses  the 
appellant's  road  at  an  angle  of  about  forty-five  degrees.    The  high- 
way rons  north  and  south,  and  the  railroad  northeast  and  south- 
west   At  the  crossing  the  railroad  is  built  upon  an  embankment 
seren  to  eight  feet  above  the  natural  level  of  the  ground.     This 
embankment  diminishes  gradually  from  the  crossing  northeast  two 
hnndred  yards  to  a  point  where  a  cut  begins.     This  cut  extends 
northeast  through  a  hill  or  elevation  about  six  hundred  feet  long, 
the  greatest  depth  of  the  cut  being  eight  or  ten  feet  from  the  rail 
to  the  snrface  on  top  of  the  ground.     From  a  point  one  half  mile 
northeast  of  the  crossing  the  railroad  runs  upon  a  straight  line, 
and  a  g;raduaUy  descending  grade  to  and  southwest  of  the  crossing. 
The  highway  runs  upon  a  straight  line  from  a  quarter  of  a  mile  or 
more  north  of  the  crossing ;  it  ascends  a  hill  of  the  same  height  as 
the  hill  through  which  the  railroad  cut  is  made.     The  fill  m  the 
highway  to  make  the  ascent  upon  the  railroad  from  the  north  be- 
gins about  thirty  feet  north  ot  the  centre  of  the  railroad.     Clumps 
of  bushes  ranging  in  height  from  fifteen  to  twenty  feet  were  grow- 
ing in  a  field  in  tne  angle  north  of  the  railroad  and  east  of  the  nigh- 
way,  beginning  near  the  highway  and  running  northeast  parallel 
with  the  railroad  about  sixty  feet,  and  from  thirty  feet  to  forty  feet 
from  it.    On  the  day  of  the  accident,  shortly  after  12  o'clock  m., 
the  train  on  appellant's  railroad,  consisting  of  a  locomotive,  one 
baggage  and  mail  car  and  two  passenger  cars,  was  approaching  the 
croesing  from  the  northeast,  on  time,  at  about  thirty  to  thirty-five 
miles  an  hoar.     At  the  same  time  appellee's  said  son,  and  three 
other  boys  of  similar  age,  in  full  possession  of  their  senses  of  see- 
ing and  hearing,  were,  in  a  common  two-horse  wagon,  approaching 
the  crossing  from  the  north  on  the  highway,  at  the  ordinary  walk- 
ing speed  of  a  team,  of  horses  attached  to  a  wagon.     Appellee's 
son  was  sitting  down  in  the  bed  of  the  wagon  and  the  other  boys 
were  sitting  on  a  seat-board  just  in  the  rear  of  the  first  wheels.    As 
the  wagon  got  upon  the  crossing  the  engine  struck  it  in  the  front 
wheels,  demolishing  it,  injuring  the  horses  slightly,  killing  one  of 
the  boys,  and  injuring  appellee^s  son  and  one  of  tne  other  boys. 

William  Shirely,  witness  for  the  plaintiflp,  being  duly  sworn,  tes- 
tified as  follows :  "  Know  the  plaintiff  and  know  the  boy,  but  not 
Tery  long.  I  live  at  Edwardsport.  I  know  the  place  of  the  acci- 
dent Tne  Vincennes  and  Wlieatland  road  crosses  the  railroad  at 
that  point.  It  was  a  public  highway,  and  used  by  the  public  gen- 
erally. Knew  condition  of  crossing  Sept.  17,  1878.  rTot  in  very 
good  condition.  The  dirt  was  washed  away  from  the  sides  of  the 
rails.  It  was  bad  on  both  sides,  but  worse  on  the  north  side.  I 
owned  land  near  the  crossing.  At  the  crossing  the  fill  of  the  rail- 
road is  seven  or  eight  feet  high,  and  a  hill  to  pull  up.  The  dirt  is 
worn  away  next  to  the  ram.    In  crossing  it  would  clieck  the 
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horses.  Cross-ties  projected  ontside  of  the  rails  and  made  a  raise 
for  horses  and  wagon  to  pull  up,  and  in  palling  up  horses  and 
wagon  would  be  cheeked.  There  are  some  willow  bushes  in  the 
comer  of  the  field  near  the  crossing,  some  of  these  fifteen  or  twenty 
feet  high.  They  had  leaves  on  them  at  time  of  the  accident.  Some 
near  the  railroad,  smaller  ones,  and  some  in  my  field.  There  were 
some  dry  bushes  also.  The  railroad  from  the  crossing,  in  the  di- 
rection of  Edwardsport,  is  straight  for  over  eighty  rods.  Man  on 
crossing  can  be  seen  eighty  rods  towards  Edwardsport.  I  heard 
noise  ox  collision  but  did  not  see  it.  I  did  not  hear  bell  ring  or 
whistle  before  the  collision.  The  noise  of  the  collision  was  the 
first  thing  that  attracted  my  attention.  The  wind  was  blowing 
pretty  strong  from  the  south.  Don't  know  what  effect  the  blow- 
mg  of  the  wind  would  have  on  the  hearing  of  the  train.  I  went  to 
the  crossing.  Did  not  see  James  McLin.  The  hind  part  of  the 
wagon  and  bed  were  on  the  north  side  of  the  railroad^  in  field,  and 
fore  part  of  wagon  was  two  hundred  yards  down  the  railroad,  on 
the  south  side.  The  horses  were  going  south  on  the  road.  The 
horses  were  not  killed." 

On  cross-examination  said  witness  testified  as  follows :  "  The  holes 
in  the  ground  on  the  side  of  the  railroad  were  made  by  wagons 

Sassing  over  the  road.     Flanks  on  outside  of  each  side  of  the  rails, 
[y  land  is  on  the  north  side  of  the  railroad,  and  east  of  the  wagon 
road  in  the  angle.     The  highest  willows  are  inside  of  my  field. 
Mv  fence  at  the  crossing  is  about  forty  feet  from  the  centre  of  the 
railroad,  and  as  it  runs  up  side  of  the  railroad  it  is  sometimes  closer 
and  sometimes  further  off.     The  fill  at  the  crossing  is  seven  or 
eight  feet  high,  and  is  higher  than  the  fence,  and  runs  on  a  fill 
higher  than  the  fence  nearly  back  to  the  cut.     From  the  crossing 
to  the  cut  is  about  25  or  30  rods.     The  willow  bushes  are  in 
bunches,  some  of  them  fifteen  or  twenty  feet  high.    I  saw  the  boys 
first  just  below  Edwardsport,  going  towards  the  crossing.    My  son, 
Thomas  Shirely,  and  I  were  in  a  wagon  behind  them.    They  were 
in  a  wafi^on.     We  came  up  close  to  them  at  the  top  of  the  hill, 
about  fi^ty  rods  from  the  crossing.     I  got  out  of  my  wagon  there 
and  went  over  into  my  field  on  the  east  side  of  the  wagon  road. 
The  boys  were  just  before  our  wagon  then.    William  Sirp  was 
driving  their  team,  sitting  on  seat-board  at  front  of  wagon,  and  the 
other  boys  were  down  in  the  wagon  bed  playing  over  and  under 
the  seat-board.     The  boy  that  was  driving  was  playing  some,  too. 
They  were  driving  along  slow  in  a  walk.    I  did  not  see  train  be- 
fore the  accident.     I  was  about  forty  rods  from  the  crossing  at  the 
time  of  the  accident,  and  nearer  the  cut.    I  was  northeast  of  the 
crossing.     I  was  shucking  com  in  my  cornfield.    From  the  foot  of 
the  hilf  on  the  wagon  road,  north  of  the  railroad,  can  see  train  com- 
ing out  of  the  cut.    At  a  point  near  the  crossing  could  not  see  the 
train.     This  is  for  twenty-five  or  thirty  yards.    At  all  other  pointft 
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from  the  hill  to  the  crossing  the  train  can  be  seen.  It  is  thirty 
rods  from  the  foot  of  the  hill,  north  of  railroad,  to  the  crossing. 
From  that  point  the  smoke  of  the  train  could  be  seen  coming 
tluoQ^h  the  cut.  The  foot  of  the  hill  at  the  crossing,  on  the  norm 
Bide,  IS  about  thirty  feet  from  the  railroad.  On  this  fill  the  train 
oould  be  seen  coming  out  of  the  cut.  There  were  some  bushes  and 
briars  on  the  fill  four  or  five  feet  high.  When  on  the  fill,  the  train 
oould  be  seen  coming  from  the  northeast  eighty  or  one  hundred 
rods.  The  boys  had  an  ordinary  team.  The  ooys  lived  south  of 
railroad  in  river  bottom.  They  came  over  that  road  and  crossing 
pretty  often.  Person  at  foot  of  fill,  on  wagon  road,  on  north  side 
of  railroad,  could  hear  the  train  coming  from  the  northeast  if  he 
were  to  stop.  If  wind  was  blowing  it  might  affect  it,  but  I  think 
they  could  near  it.  I  think  it  could  have  been  heard  that  day  if 
they  had  stopped  and  listened  at  that  point.  I  heard  it  when  forty 
rods  away,  and  am  partly  deaf ;  can't  iiear  well  out  of  right  ear.  I 
think  the  train  could  have  been  heard  coming  from  the  northeast 
that  day,  at  any  point  on  the  highway  from  the  foot  of  the  fill  back 
to  the  hill  north.  I  stood  on  nigher  ground  than  the  dirt  road 
where  tlie  boys  were  just  before  starting  up  the  fill  at  crossing." 

William  Sirp,  witness  for  the  plaintiff,  being  duly  sworn,  testi- 
fied as  follows : 

^' I  know  the  plaintiff  and  her  son  James.  Have  known  Iiim 
6  or  7  years.  I  knew  him  at  the  time  he  got  hurt  on  the  railroad. 
I  was  m  the  wagon  that  was  struck  by  me  cars.  I  was  driving 
the  horses.  The  crossing  was  in  a  bad  condition.  The  fore  wheefi 
stopped  when  they  struck  the  planks  nailed  on  cross-ties  just  out- 
side of  the  rail,  and  the  hind  wheels  did  the  same,  and  each  kind 
of  checked  the  horses.  I  was  driving,  and  was  in  the  fore  part  of 
the  wagon.  I  looked  up  and  down  the  track,  and  did  not  see  the 
train.  I  drove  on  the  track,  and  was  struck  by  the  train  and  ren- 
dered insensible.  I  did  not  hear  the  train.  I  was  listening.  The 
wind  was  from  the  southwest  at  the  time." 

On  cross-examination  said  witness  testified  as  follows : 

"I  had  been  to  Edwardsport  to  take  a  beef  hide.  John  Sirp 
went  with  me.  James  McLin  and  John  Bundle  got  in  the  wagon 
after  we  started,  and  went  along.  This  was  in  the  morning,  and  I 
stayed  there  until  noon.  Then  we  all  started  home  in  the  wagon. 
I  had  steel  traps,  sugar,  and  coffee  in  wagon,  and  nothing  else.  I 
was  sitting  on  seat-board,  on  the  right  side,  driving  in  front  part 
of  wagon.  The  other  boys  were  m  back  part  of  wagon.  The 
boys  were  playing  until  we  got  within  300  or  400  yards  of 
the  railroad.  We  Knew  the  train  was  about  due,  and  were  expect- 
ing it ;  when  in  about  30  feet  of  the  railroad  I  began  looking  for 
the  train.  Could  see  up  the  road  about  100  yards.  We  did  not 
stop  to  look  or  listen.  When  we  were  within  20  feet  of  the 
nulroad  I  could  see  up  as  far  as  the  first  cut.    Could  not  see  any 
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farther,  because  the  road  crooks  towards  Edwardsport.  Could  see 
clear  up  to  the  crook  towards  Edwardsport  when  20  feet  from 
track  on  north  side  of  railroad.  Think  the  railroad  is  only  strai^^bt 
quarter  of  mile.  We  were  about  one  minute  going  from  20  feet 
on  north  side  of  raifroad  to  point  where  we  were,  about  two 
minutes  getting  up  on  railroad.  Fore  wheels. of  wagon  stmck  the 
railroad  and  kind  of  stopped.  Did  not  see  or  hear  the  train  until 
wagon  w^is  struck.  I  was  trying  to  get  the  horses  across  the  rail- 
road. I  was  not  looking  at  the  boys  playin<r  before  going  on  the 
railroad.  The  wagon  was  making  noise.  The  horses  were  going 
in  a  walk  up  grade  to  railroad.  My  father  has  a  suit  pending  in 
this  court  for  the  injury  to  me  and  my  brother,  received  at  the 
time." 

James  McLin,  witness  for  the  plaintiflF,  being  duly  sworn,  testi- 
fied as  follows : 

"  I  am  the  son  of  the  plaintiflE.  On  September  17, 1878, 1  lived 
with  my  mother.  I  went  to  Edwardsport  that  day.  Got  in  wagon 
at  railroad  crossing,  and  went  with  William  Sirp.  Came  back  in 
the  wagon,  and  was  hurt  by  the  car  at  the  railroad  crossing.  Saw 
William  Shirely  in  wagon  behind  us.  William  Sirp  was  driving 
wagon  we  were  in.  Thomas  Shirely  was  in  wagon  behind  us.  I  was 
sitting  in  back  part  of  wagon,  on  bottom.  William  and  John  Sirp 
and  John  Bundle  were  in  the  wagon.  I  knew  the  railroad  was 
there.  I  had  my  left  side  to  the  west  side  of  the  wagon,  and  had 
my  face  fronting  towards  the  horses.  I  could  see  part  of  way  up 
the  railroad.  I  looked  up  the  railroad  for  the  care  when  starting 
up  fill  at  the  crossing,  and  did  not  then  see  the  care.  I  had  been 
playing,  but  was  not  when  wagon  went  upon  the  railroad.  I  knew 
notning  after  care  struck  me  until  next  day  about  10  o'clock.  I 
was  confined  to  bed  ;  my  leg  was  hurt ;  it  was  sore  a  good  while. 
I  did  not  see  or  hear  any  train  before  wagon  was  struck.  Don't 
know  how  the  wind  was ;  I  listened  before  we  started  up  the  grade 
on  the  track.    My  collar-bone  and  head  were  hurt." 

Upon  cross-examination  said  witness  testified  as  follows :  "  I  am 
17  yeare  old,  was  17  last  August.  All  the  boys  were  sitting  on 
the  seat-board  at  time  of  accident  except  me.  They  had  been  sit- 
ting there  all  the  time.  I  was  sitting  back  and  playing  by  myself, 
in  back  comer  of  the  wagon.  I  testified  on  the  other  trial  of  this 
cause.  I  don't  think  I  stated  that  I  did  not  listen  or  look.  I  lis- 
tened while  down  in  the  low  place.  The  wagon  was  not  stopped. 
Wagon  was  rattling  and  making  a  noise.  I  looked  for  care  at  foot 
of  grade  and  upon  the  grade,  and  then  saw  the  train  just  as  it 
struck  the  wagon.     I  had  good  sight  and  hearing." 

Thomas  Shirely,  witness  for  the  plaintiflE,  being  duly  sworn  tes- 
tified as  follows :  "  I  know  plaintiff  and  James  McLin,  her  son. 
Sept.  17,  1878,  I  lived  at  Edwardsport  with  my  father.  On  that 
day  I  saw  the  Sirk  boys  and  John  bundle  and  James  McLin  at 
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Edwardsport  near  noon,  on  road  in  wagon,  between  Edwardsport 
and  the  crossing.  William  Sirk  was  driving  and  tlie  other  boys 
were  playing  in  bottom  of  the  wagon.  I  was  behind  them  in  a 
wagon  with  my  father,  William  Shii-ely.  The  boys  were  playing 
^mn  some  cans ;  at  the  foot  of  the  liill  near  the  crossing  the  boys 
stopped  the  wagon  to  fix  the  tire  on  the  wa^on  wheel.  When 
near  the  railroad  one  of  my  horses  began  to  prick  up  his  ears  and 
was  uneasy,  I  looked  np  and  saw  smoke  of  train  about  one  half 
mile  off.  1  saw  the  train  was  coming  very  fast,  and  hallooed  at 
the  boys.  There  was  a  rise  of  near  a  foot  of  the  wheels  of  the 
wagon  to  get  np  on  the  railroad  track.  The  wagon  seemed  to  hang, 
and  then  raised  on  to  the  track,  and  the  hind  wheels  of  the  wagon 
hung  when  they  struck  the  rail,  and  then  the  engine  struck  the 
fore  wheels  of  the  wagon.  The  engineer  reversed  the  engine 
about  60  feet  before  it  struck  the  wagon.  I  got  out  and  went  to  the 
boys  and  found  them  hurt.  James  McLin  was  lying  on  the  ground 
with  his  head  under  him,  and  his  head,  neck,  and  leg  were  injured. 
Bleeding  at  ears  and  month.  I  opened  his  collar.  The  train  ran 
302  steps,  or  about  300  yards  west  of  the  crossing  before  it  stopped. 
The  fore  part  of  the  wagon  was  thrown  off  there.  The  train  then 
backed  up  to  the  crossing  and  the  boys  were  put  on.  The  horses 
were  not  killed,  but  hurt  some,  and  tney  ran  off  on  the  road  south. 
Did  not  hear  any  signal  given  by  the  engineer  except,  when  the  en- 
gine was  reversed,  the  bell  tapped  twice.  The  train  was  going 
faster  than  usual.  They  usually  go  pretty  fast  there.  It  was  down 
grade.  Black  smoke  was  coming  out  oi  the  smokestack.  On  the 
north  side  of  the  railroad  and  on  the  east  side  of  the  highway  were 
some  willow  bushes — some  in  father's  field  and  some  between  the 
fence  and  the  railroad.  Think  when  wagon  was  upon  railroad  the 
Sirk  boy  raised  up  in  wagon  as  though  to  make  the  horses  go 
faster.  The  train  was  passenger  train,  two  coaches  and  baggage 
car.  I  have  travelled  a  good  deal  on  railroads  and  seen  trains 
stopped  in  about  100  yards.  It  was  about  300  yards  from  the 
crossing  to  the  first  cut.  The  cars  were  about  at  the  north  of  first 
cnt  when  the  boys  got  on  the  track.  It  is  tolerably  heavy  down 
grade  there.  There  are  other  grades  heavier  on  the  road.  I  have 
often  seen  trains  pass  at  the  point  where  the  accident  occurred.  I 
have  often  seen  trains  stopped  on  road  by  application  of  air-brake. 
This  train  was  provided  with  air-brakes.  The  train  could  have 
been  stopped  between  the  cut  and  the  crossing.  There  were  bushes 
md  briars  and  weeds,  from  the  fence  to  the  railroad  track,  and  in- 
side of  the  fence  the  bushes  were  higher.  A  person  at  foot  of 
grade  going  up  on  the  railroad,  is  about  30  feet  from  the  railroad 
track.  The  road  up  to  the  railroad  is  iust  wide  enough  for  a 
wagon,  and  after  going  up  to  the  railroad  tne  wagon  could  not  turn 
around  and  go  back,  but  could  be  backed  off.  The  dirt  road  had 
been  narrowed  at  the  crossing  by  the  removal  of  earth,  leaving 
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gingle  wagon  track.  When  engine  struck  the  wagon  William  Sirp 
was  thrown  up  as  high  as  the  top  of  the  smokestack.  The  other 
boys  were  thrown,  with  the  wagon  bed,  on  the  west  side  of  the 
road  into  the  field.  Person  on  the  railroad  at  the  crossing  could 
see  a  man  on  the  crossing  for  the  same  distance.  The  wagon  hung 
on  the  ti-ack  about  half  a  minute  before  the  collision.  I  was  once 
riding  on  defendant's  railroad  when  train  was  nmning  very  fast, 
and  cow  got  on  track,  and  train  was  stopped  in  100  yards.  This 
was  on  heavier  grade  than  at  the  road  crossing  where  McLin  was 
hurt,  and  was  near  Eel  river." 

On  cross-examination,  the  witness  testified  that  tlie  appellee's 
son  had  attended  a  school  taught  by  him,  that  he  learned  well  and 
had  his  hearing. 

There  were  other  witnesses  who  testified,  but  their  testimony  was 
substantially  in  agreement  with  the  foregoing.  All  the  witnesses 
testified  that  the  appellant  did  not  ring  a  bell  or  give  other  warn- 
ing as  the  train  approached  the  crossing  where  the  appellee's  son 
was  injured.  It  was  admitted  by  the  appellant  tliat  it  owned  and 
was  running  upon  its  road  the  train  of  cars  which  struck  and  in- 
jured the  appellee's  son.  The  appellant  insists  that  from  the  testi- 
mony it  appeal's : 

First.  That  the  injury  complained  of  was  not  caused  by  its  neg- 
ligence. 

Second.  That  the  negligence  of  the  appellee's  son  proximately 
contributed  to  his  injury. 

Third.  That  the  damages  are  excessive. 

The  appellant  contends  that  its  demurrer  to  the  evidence  admits 
the  truth  of  the  facts  proved,  demonstrated,  not  the  tnith  of  the 
facts  testified  to  by  the  appellee's  witnesses.  We  understand  the 
rule  to  be,  that  the  demurrer  admits  all  the  facts  to  be  true  which 
the  evidence  oflEered  by  the  other  party  tended  in  any  degree  to 
prove.  That  regularly,  if  the  evidence  is  loose,  circumstantial  or 
uncertain,  the  duty  of  weighing  and  reconciling  it  cannot  be  with- 
drawn from  the  jnry,  and  devolved  upon  the  court  by  a  demurrer 
to  the  evidence,  but  that  in  such  case  the  demurrant  snould  specify 
the  facts  proposed  to  be  admitted,  and  then  the  other  party,  if  called 
upon  to  join  in  the  demurrer,  may  refer  the  question  as  to  whether 
he  is  bound  to  join  to  the  court  for  decision.  But  in  this  State 
the  party  is  allowed  to  demur,  by  setting  out  the  evidence  and  ad- 
mitting all  the  facts  which  it  tends  to  prove.  Tliis  does  not  de- 
volve upon  the  court  the  decision  of  the  facts.  It  would  obviously 
do  so  if  the  admission  did  not  embrace  all  the  facts  which  the  evi- 
dence tends  to  prove.  This  mode  of  proceeding  is  more  conven- 
ient and  better  adapted  to  our  system  of  practice  than  would  be  the 
stricter  and  more  technical  metliod  of  the  common  law. 

In  the  case  of  Wright  v,  Pindar,  quoted  in  the  case  of  Oopeland 
V.  The  New  Eng.  Ins,  Co.,  22  Pick.  139,  Chief  Justice  Ealle  says : 
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**  Matter  of  fact  ought  to  be  agreed  on  a  demurrer  to  evidence, 
otherwise  the  court  cannot  proceed  upon  the  demurrers ;  for  the 
Judge  cannot  try  the  matter  of  fact,  for  that  were  for  the  judges 
to  give  the  verdict  which  belongs  to  the  jury." 

£i  the  case  of  Young  v.  Black,  7  Cranch,  565,  Judge  Story 
tays:  "The  party  demurrring  is  bound  to  admit  as  true,  not  only 
all  the  facts  proved  by  the  evidence  introduced  by  the  other  party, 
but  also  all  tne  facts  which  that  evidence  conduces  to  prove.'^ 

In  the  case  of  Fowler  v.  The  Common  Council  of  Alexandria, 
11  Wheat.  320,  the  court  says :  "  It  is  no  part  of  the  object  of  a 
demurrer  to  the  evidence  to  bring  before  the  court  an  investigation 
of  the  facts  in  dispute,  or  to  wei^  the  force  of  testimony,  or  the 
presumptions  arismg  from  the  evidence.  That  is  the  proper  prov- 
ince of  the  jury.  It  supposes,  therefore,  the  facts  to  be  already' 
ascertained  and  admitted,  and  that  nothing  remains  bnt  for  the 
court  to  apply  the  law  to  the  facts."  GouH  states  the  law  to  be 
the  same.     Gould  on  PI.  §  47. 

In  the  case  of  Copeland  v.  New  Eng.  Ins.  Co.,  supra,  the  court 
says:  "The  defendants  by  demurring  admit  the  facts  which  the 
evidence  conduces  to  prove  for  the  plaintiff,  and  cannot  avail  them- 
fldves  of  such  as  it  tends  to  prove  for  the  defendants. 

"  The  plaintiffs,  by  joining  in  the  demurrer,  did  not  admit  the 
truth  of  tnat  part  of  the  testimony  which  is  lavorable  to  the  de- 
fendants, much  less  any  inference  which  may  be  drawn  from  it." 

And  this,  we  think,  must  be  the  correct  rule,  else  the  court  in 
pasdng  upon  the  demurrer  must  weigh  the  evidence  and  reconcile 
it  if  connicting  or  inconsistent.  In  other  words,  tlie  demurrer 
brings  before  the  court  the  facts  for  investigation.  This  it  cannot 
do. 

In  the  case  of  the  Ohio  and  M.  Ey.  Co.  v.  Callarw.  73  Ind.  201, 
the  court  says :  "  By  a  demurrer  to  the  evidence,  all  the  facts  of 
which  there  is  any  evidence  are  admitted."  Miller  v.  Porter,  71 
Ind.  175 ;  Eagan  v.  Dowing,  55  Ind.  65 ;  Newhouse  v,  Clark,  60 
Ind.  172.  These  cases  are  in  substantial  agreement  with  the 
authority  cited  above :  "  A  demurrer  to  the  plaintiff's  evidence  ad- 
mits all  that  tie  evidence  tends  to  prove."  Wart.  Ami'Ev.,  §840. 
To  the  same  effect  are  the  cases.  Golden  v.  Knowlton,  120  Mass. 
336 ;  Lemmoi-8  v.  Whitman  et  al.,  75  Ind.  318. 

There  was  evidence  inti-oduced  by  the  appellee  tending  to'  prove 
that  the  appellant  was  running  the  train  at  the  time  it  strucK  the 
appellee's  son  at  the  rate  of  thirty-five  miles  per  hour,  or  some- 
thing over  half  a  mile  a  minute ;  that  no  bell  was  rung  as  the  train 
approached  the  crossing,  or  other  signal  or  warning  of  its  approach 
given;  that  the  engineer  on  the  tram  could  have  seen  the  wagon 
in  which  the  appellee's  son  was  riding,  from  the  time  the  engineer 
emerged  from  a  cut  some  200  yaros  distant  from  the  crossing; 
that  there  were  air-brakes  on  the  train,  and  that  with  them  the 
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train  could  have  been  stopped  in  100  yards.  As  we  understand 
the  meaning  and  eflEect  oi  the  demurrer,  as  there  was  testimony 
tendingto  prove  the  facts  above  stated,  we  must  assume  them  as 
true.  Taken  as  true  there  is  hardly  room  for  doubt  upon  the 
question  of  the  appellant's  negligence. 

Kedfield  &  Sherman,  in  speaking  of  the  duty  of  railroad  com- 
panies to  give  warnings  at  tlie  crossings  of  highways  of  the  ap- 
proach of  trains,  says :  "  It  is  the  duty  of  thfe  engineer  to  give  suiii- 
cient  signals  of  the  approach  of  the  train  by  ringing  the  bell, 
sounding  the  whistle,  or  otherwise  as  may  be  used."  In  the  case 
of  the  Cont.  Ins.  Co.  u  Stead,  95  U.  S.  161,  the  court  says:  "The 
train  has  the  preference  and  the  right-of-way.  But  it  is  bound  to 
give  due  warning  of  its  approach,  so  that  the  wagon  may  stop  and 
allow  it  to  pass,  and  to  use  eveiy  exertion  to  stop  if  the  wagon  is 
inevitably  m  the  way.  Such  warning  must  be  reasonable  and 
timely.  But  what  is  reasonable  and  timely  warning  may  depend 
upon  many  circumstances.  It  cannot  be  such  if  the  speed  oi  the 
train  be  such  as  to  render  it  unavailing.  The  speed  of  a  train  at  a 
crossing  should  not  be  so  great  as  to  render  unavailing  the  warn- 
ing of  its  whistle  and  bell,  and  this  caution  is  especially  applicable 
when  their  sound  is  obstructed  by  wind  and  other  noises,  and 
when  intervening  objects  prevent  those  who  are  approaching  the 
railroad  from  seeing  a  coming  train." 

The  day  was  windy  and  there  were  bushes  tending  in  some  de- 
gree to  obstruct  the  view  of  the  trains  approaching  the  crossing  in 
question.  We  think  it  must  be  held  that  the  negligence  of  tlio 
appellant  caused  the  injury  complained  of  to  the  appellee's  son. 
There  should  have  been  some  warning  given  of  the  approach  of 
the  train  to  the  crossing. 

Was  the  appellee's  son  guilty  of  contributory  negligence  ?  It  it 
were  the  duty  of  the  court  upon  this  demurrer  to  weigh  the  evi- 
dence and,  in  view  of  all  the  circumstances,  determine  its  force,  the 
question  would,  to  say  the  least,  be  left  in  great  doubt. 

The  injured  boy  swore  that  he  knew  where  the  railroad  was ; 
that  he  could  see  part  way  up  the  track.  That  he  looked  up  the 
railroad  for  the  cars ;  that  he  nad  been  playing,  but  was  not  when 
the  wagon  went  up  the  railroad  ;  that  he  di<f  not  see  or  hear  any 
train  before  the  wagon  was  struck ;  that  he  listened  for  the  train 
before  starting  up  the  ^rade  to  the  track  ;  that  he  listened  while 
down  in  the  low  place ;  that  the  wagon  was  rattling  and  making  a 
noise;  that  he  looked  for  the  cars  at  the  foot  of  the  grade, and 
when  on  the  grade. 

Taking  these  statements  in  connection  with  the  fact  that  the 
train  was  running  at  such  a  rate  of  speed  that  it  would  pass  from 
the  cut  to  the  crossing,  about  200  yards,  in  less  than  fiiteen  see- 
onds,  and  with  the  further  fact  that  no  warning  of  the  approach- 
ing train  was  given,  it  cannot  be  said  that  we  think  that  the  boy 
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was  goiltj  of  contributory  negli^nce.  Indeed  he  had  done  all 
that  care  and  prudence  could  require.  He  had  stopped  and  looked 
and  listened.  He  had  a  ri^ht  to  expect  that  if  the  train  was  ap- 
proaching some  timely  and  reasonable  warning  would  be  given. 
None  was  given.  He  had,  tlierefore,  a  ri^ht  to  assume  that  the 
paBsa^  over  the  railroad  might  be  made  without  danger  from  the 
appelLuit's  trains.  William  Sirp,  who  controlled  and  drove  the 
wafon  in  which  the  appellee's  son  was  riding,  testified  that  he 
looled  and  listened  for  the  train,  but  did  not  hear  or  see  it. 

The  testimony  of  three  boys  was  not  seemingly  consistent  with 
that  of  Thomas  Siiirely  and  some  other  witnesses.  Shirely  states 
that  he  was  in  a  wa^on  just  behind  that  in  which  McLin  was  riding ; 
that  he  saw  from  the  hill  the  smoke  from  the  engine  when  it  was 
aboat  half  a  mile  from  the  cxossing ;  tliat  lie  called  to  the  boys,  but 
they  did  not  hear  him.  This  may  all  be  true,  and  yet  it  does  not 
follow  necessarily  that  the  boys  in  the  forward  wagon  could  have 
seen  the  smoke.  Their  position  and  intervening  objects  misht 
have  prevented  them  from  seeing  the  smoke.  But,  however  mis 
maj  be,  we  cannot  upon  the  demurrer  undertake  to  weigh  or  recon- 
cile the  evidence. 

As  there  is  testimony  tending  to  show  that  there  was  no  negli- 
gence on  the  part  of  James  McLin  contributing  to  his  injury  we 
must  regai-d  him  as  free  from  fanlt. 

The  obligations  of  railroads  and  travellers  at  intersecting  high- 
^*8  are  material.  The  same  degree  of  care  is  reouired  of  each. 
"For,"  as  said  in  the  case  of  Cont.  Ins.  Co.  v.  Stead,  supra,  "  con- 
ceding that  the  railway  train  has  the  right  of  precedence  of  cross- 
ing, the  parties  are  still  on  e^ual  terms  as  to  the  exercise  of  care 
and  diligence  in  regard  to  their  relative  duties.  The  right  of  pre- 
cedence does  not  inipose  upon  the  wagon  the  whole  duty  of  avoid- 
ing the  collision.  It  is  accompanied  with,  and  conditional  upon, 
the  duty  of  the  train  to  give  due  and  timely  warning  of  approach. 
The  duty  of  the  wagpn  to  yield  precedence  is  based  upon  this  con- 
dition." 

We  cannot  say  that  the  damages  were  excessive.  The  appellee's 
flon  was  seriously  injured.  He  was  unconscious  for  some  time, 
md  disabled  for  some  weeks.  The  jury  gave  $530  damages.  Un- 
leGB  at  first  blush  they  seem  to  be  excessive,  this  court  should  not 
disturb  the  verdict. 
Ve  think  there  is  no  error  in  the  record. 

^  Per  CrEiAM. — It  is  ordered  upon  the  foregoing  opinion  that  the 
judgment  below  be  affirmed  at  the  appellant's  costs. 
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V. 

ScHMnxr. 

(Advance  Coie,  Indiana,    April  28,  1882.) 

In  an  action  against  a  railroad  company  for  causing  the  death  of  a  honie, 

SlaintifC  filed  a  complaint  averring  that  "whiie  the  horse  waa  being  lawfully 
riven  along  a  public  road  for  the  purpose  of  crossing  defendant's  track,  de- 
fendant's servants  negligently  posted  an  engine  at  said  crossing  and  negli- 
gently allowed  steam  to  escape  from  unusual  .parts  of  said  engine,  whereat 
said  horse  became  alarmed,  reared  up  and  fell,  breaking  its  neck.  HM^  that 
the  complaint  was  good,  the  injury  oeing  the  natural  and  proximate  result 
of  the  defendant's  negligence. 

In  the  above  case  the  evidence  showed  that  the  plaintlfTs  horse,  under  the 
charge  of  plaintiff's  servant,  was  hitched  at  the  side  of  said  highway  at  a  point 
about  150  feet  from  said  crossing  when  he  became  alarmed  at  said  engine 
posted  and  emitting  steam  as  aforesaid.  Plaintiff's  servant  attempted  to  lead 
him  towards  the  crossing,  with  the  intent  to  pass  over  the  same  and  leava  the 
neighborhood.  When  he  had  led  him  from  one  half  to  two  thirds  of  the  dis- 
tance the  horse  became  unmanageable  and  was  by  the  help  of  bystanders  un- 
harnessed from  the  wagon  to  which  he  had  previously  been  attached.  Im- 
mediately after  the  horse  reared  and  fell,  breaking  his  neck.  Eddy  that  the 
evidence  disclosed  such  contributory  negligence  on  the  part  of  the  plidntLff's 
servant  as  to  preclude  recovery. 

Whether  the  evidence  showed  negligence  on  the  part  of  the  company  de- 
fendant not  decided. 

Best,  Com. — ^This  action  originated  before  a  justice  of  the  peace, 
and,  upon  an  appeal  to  the  Superior  Court,  tne  appellee  filed  an 
amended  complamt  in  these  words : 

"  The  plaintiflE  complains  of  the  defendant  and  says  that  defend- 
ant was,  npon  the  29th  day  of  July,  1880,  a  corporation  owning  a 
railway,  running  into  the  city  of  Evansville,  Pigeon  Township, 
Vanderbnrg  County,  State  of  Indiana ;  that  upon  said  last  men- 
tioned date  said  defendant,  by  its  servants,  drove  and  conducted  a 
locomotive  engine  upon  said  railroad  in  said  township,  county  and 
State.  That  the  horse  of  this  plaintiff  was  by  the  agent  oi  this 
plaintiff  being  driven  to  said  i*ailroad  at  said  time,  upon  a  public 
road,  for  the  purpose  of  lawfully  crossing  the  said  railroad,  when 
the  defendant,  in  the  course  of  its  business  and  by  its  servants,  so 
negligently  drove  and  conducted  the  said  engine,  and  allowed  steam 
to  escape  from  unusual  parts  thereof,  and  made  a  great  noise,  caus- 
ing said  horse  to  become  frightened,  although  often  i*equested  not 
so  to  do ;  that  the  servants  of  said  defendant  stopped  said  engine 
close  to  said  horse,  bv  which  said  horse  was  frightened,  and  then 
and  there,  whilst  saia  horse  was  in  great  danger  of  causing  great 
injury  to  itself  and  other  property  and-  persons  by  reason  oi  said 
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fright,  caused  as  aforesaid,  said  defendant,  by  its  servants,  in  the 
dne  course  of  its  business,  though  often  requested  not  so  to  do, 
negligently  and  carelessly  cansed  said  steam  to  escape  from  said 
engine  while  said  engine  :tood  in  close  proximity  to  said  horse, 
and  nuide  a  lond  noise,  which  said  servants  of  said  defendant  might 
well  have  avoided,  whereby  said  horse  reared  up  and  fell,  breaking 
its  neck  and  dying  on  the  Qpot. 

"  Plaintiff  further  says  that  said  death  of  said  horse,  and  the  fright 
which  caused  the  same,  was  not  caused  in  any  manner  by  the  fault 
or  negligence  of  this  plaintiff  or  his  agents,  but  that  every  care  was 
t&ken  by  the  said  plamtiff  to  prevent  said  injury,  and  the  same  was 
caofied  by  the  negligent  and  careless  acts  of  the  servants  of  the 
defendant  as  aforesaid,  whilst  they  were  in  the  employ  of  the  said 
defendant,  and  in  the  due  course  of  their  employment. 

"Plaintiff  further  says  that  said  horse  was  reasonably  worth  $100 
.  .  .  wherefore,'*  etc. 

A  demurrer  for  the  want  of  facts  was  overruled  to  the  complaint, 
the  issues  were  tried  by  a  jury  and  a  verdict  returned  for  the  ap- 
pellee. A  motion  for  a  new  trial  was  overruled,  and  formal  judg- 
ment rendered  upon  the  verdict. 

The  errors  assigned  are  that  the  court  erred  in  overruling  the 
demnrrer  to  the  complaint,  and  in  overruling  the  motion  for  a  new 
trial. 

The  only  objection  argued  to  the  complaint  is  that  the  injury 
alleged  is  not  tne  ^^  natural  and  proximate"  result  of  the  negligence  * 
averred.    We  think  otherwise.     The  Ind.,  B.  &  W.  R.  K.  Co.  v. 
M.  Brown,  46  Ind.  229. 

The  complaint  is  not  bad  for  the  reason  named,  and  therefore 
the  first  assignment  cannot  be  sustained. 

The  reasons  embraced  in  the  motions  for  a  new  trial  are  that  the 
Terdict  is  not  sustained  by  sufficient  evidence  and  is  contrary  to 
law. 

An  examination  of  the  evidence  leads  us  to  the  conclusion  that 
this  motion  should  have  been  sustained. 

Seventh  Street,,  in  the  city  of  Evansville,  is  a  street  thirty  feet  in 
width,  which  crosses  sevei-al  tracks  of  the  appellant's  road  near  or 
within  its  yards.  The  employees  of  appellant  were  making  up  a 
train  of  cars  and  had  backed  across  Seventh  Avenue,  stopping  the 
engine  near  the  crossing.  While  it  stood  in  this  position  the  ser- 
vant of  the  appellee  approached  upon  Seventh  Avenue,  the  cross- 
ing, driving  a  butcher's  wagon  to  which  the  horse  was  hitched,  and 
while  the  engine  remained  stationary  the  injury  occurred.  It  is 
thus  described  by  the  witness  Jacob  Schneider,  the  boy  who  was 
driving  the  horse,  who  testified  as  follows : 

"I  was  in  the  emplovment  of  the  plaintiff  in  the  month  of  Julv 
l«8t;  on  some  day  in  tne  latter  part  of  said  month  was  driving  his 
hoiBe  to  a  butcher  wagon  along  Seventh  Avenue,  in  the  city  of 
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Evansville,  going  to  Eeitz'B  saw-mill  for  a  load  of  sawdust.  I  was 
driving  him  towards  the  railroad  track  for  the  purpose  of  crossing 
it.  Tnere  was  an  en^ne  standing  on  the  railroad  track  about  haJi 
way  the  street  on  whicli  I  was  driving.  As  I  approached  the  track 
the  horse  became  frightened  so  that  I  could  not  mana^  him. 
There  is  a  deep  gully  each  side  of  Seventh  Avenue,  at  the  place 
the  railroad  crosses  it,  which  was  filled  with  water  at  the  time  of 
the  accident.  He  was  frightened  at  the  engine,  from  the  cylinder 
of  which  steam  was  escaping.  There  was  a  man  on  the  engine. 
My  father  ran  up  and  caught  the  horse,  and  hallooed  to  the  man  ou 
the  engine,  '  For  God's  ^e,  stop  that  steam.'  He  did  not  stop 
the  steam,  but  it  continued  to  escape.  The  man  did  nothing  but 
stand  and  look  at  us  and  lau^h.  The  hoi-se  reared  up  two  or  three 
times,  fell  back,  and  broke  his  neck.  I  had  been  driving  the  horse 
five  or  six  months.  I  beheve  the  horse  could  have  been  safely  led 
across  the  railroad  if  the  steam  had  been  sto|)ped." 

On  cross-examination  the  said  witness  testined  as  follows :  ^^  The 
euj^ine  was  ou  the  track  in  Seventh  Avenue  where  it  crosses  the 
railroad  track,  and  was  about  half  way  across  it.  I  do  not  know 
whether  the  valves  were  open,  but  steam  was  escaping  from  the 
cvUnder.  The  horse  became  frightened  at  the  en^ne  when  he  was 
tnirty  jyards  from  it,  so  that  I  could  not  manage  him.  I  could  not 
turn  him  around  because  he  was  so  scared  and  the  street  was  so 
narrow.  1  was  afraid  the  horse  might  fall  into  the  deep  gully  at  the 
sides  of  the  street.  The  street  was  thirty  feet  wide,  and  the  horse 
was  hitched  to  a  butcher  wagon,  and  deep  holes,  with  water  in  them, 
were  on  each  side  of  the  street.  He  was  so  frightened  that  I 
could  not  take  him  out  of  the  wagon.  I  drove  him  on,  nearer  to 
the  engine,  because  I  could  not  hold  him.  The  horse  first  became 
alarmed  about  the  middle  of  Schaum's  malt-house.  Another  boy 
named  Charlie  Kruger  was  with  me  in  the  wagon.  I  did  not  blind- 
fold him  then.  I  had  a  handkerchief  in  the  hand  with  which  I 
was  leading  him,  but  did  not  put  it  over  his  eves.  Where  the 
horse  was  killed  there  was  a  deep  hole  on  each  side  of  the  street 
My  fatlier  unhitched  the  horse  from  the  wagon  and  tried  to  lead 
him  across  the  railroad  track." 

The  next  witness  was  Charlie  Kruger,  who  testified  as  follows : 
"  I  was  with  Jacob  Sclmeider  when  the  liorse  of  Mr.  Schmidt  was 
killed  near  Schaum's  malt-honse  in  July  last.  I  had  been  riding  in 
the  wagon  with  him  until  the  horse  got  scared,  when  we  got  out  of 
the  wagon.  The  horse  got  scared  at  the  engine.  It  was  standing 
on  the  comer  of  Seventh  Avenue  and  the  railroad  street,  and  the 
steam  was  coming  out  of  it.  Mr.  Schneider  took  hold  of  the  horse 
and  told  the  man  on  the  engine,  '  For  God's  sake,  ston  that  steam.' 
Mr.  Schneider  took  the  horse  out  of  the  wagon,  and  lie  reared  up 
and  fell  back  and  broke  his  neck.  The  steam  kept  coming  out  of 
the  engine  all  the  time." 
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On  ero6&<3xainiiiation  lie  testified  as  follows :  "  When  the  horse 
first  got  scared  he  was  pretty  near  the  middle  of  Schaum's  malt^ 
house.  I  saw  the  engine  there.  The  boy  had  to  get  ont  and  lead 
and  hold  him." 

The  next  witness  was  Yalentine  Schneider,  who  testified  as  fol- 
lows: 

^*I  am  the  father  of  the  boy  Jacob  Schneider,  who  has  testified 
for  the  plaintifE  in  this  case.  I  knew  the  horse  of  Anton  C. 
Schmidt  that  was  killed  last  July  on  Seventh  Avenue,  in  the  city 
of  Eyansville,  and  near  the  railroad  track.  I  had  left  my  son  about 
fifteen  minutes  before  tlie  accident  occurred,  and  had  gone  into  a 
Baloon.  When  I  came  out  of  the  saloon  I  saw  the  horse ;  he  was 
near  the  railroad  track  and  was  very  much  frightened.  An  engine 
was  standing  on  tlie  railroad  track  near  the  crossing,  and  steam  was 
escaping  from  it.  The  boy  was  unable  to  manage  the  horse,  I 
caught  nold  of  the  horse  and  hallooed  to  the  man  on  the  engine^ 
^  For  God's  sake,  stop  that  steam.'  lie  did  not  stop  the  escape  of 
the  steam.  He  stood  still  and  looked  at  us.  The  horse  reared  up, 
pitdied  me  around,  and  threw  me  down,  and  fell  back  on  the 
wheel  of  the  wagon  and  broke  his  neck.  If  the  steam  had  not  been 
escaping  from  the  engine  I  think  he  could  have  been  led  across* 
the  railroad  track." 

On  cross-examination  he  said :  ^^  I  did  not  try  to  lead  the  horse 
away  from  the  engine,  because  he  was  too  scared ;  he  did  not  give 
me  time.  As  soon  as  I  got  him  loose  from  the  wagon  he  be^an  to 
rear  up,  and  threw  me  around,'  and  then  fell  ba<^  and  broke  his 
neck.  He  was  about  as  far  from  tlie  railroad  track  as  from  here  to 
the  bench  in  front  of  that  man  yonder  [about  thirty  feet].  He  waft 
not  much  further  from  the  engine." 

Wm.  Jenini  testified  as  follows : 

*'I  saw  the  hoi-se  of  the  plaintiff  when  he  was  killed;  was  about 
seventy-five  yards  from  him ;  saw  steam  escaping  from  the  cylin- 
der of  the  engine." 

The  foregoing  was  all  the  testimony  of  the  plaintiflE  relative  to 
the  horse's  dea£. 

Appellant  produced  a  couple  of  witnesses  who  testified  as  to  the 
place  where  uie  horse  became  frightened,  and  its  distance  from  the 
crossing.  Denis  Peiger  testified :  ^^I  was  at  work  in  Schaum's 
malt-house  on  the  day  the  plaintiff's  hoi'se  was  killed.  I  saw  the 
horse  in  front  of  the  malt-house ;  he  was  in  charge  of  two  boys,  of 
whom  Charlie  Kruger  was  one.  I  did  not  know  the  other  bojr. 
The  horse  «eemed  to  be  frightened  at  the  i*ailroad  or  something  m 
that  direction.  The  boys  got  out  of  the  wagon  ....  and  started 
leading  him  tow^ds  tne  railroad.  When  in  front  of  the  malt- 
house  lie  was  one  hundred  and  fifty  or  one  hundred  and  ninety  feet 
irom  the  railroad." 

Henry  Bmner  testified :  "  I  saw  him  in  charge  of  Jacob  Schnei- 
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der  and  Charlie  Kruger,  when  in  front  of  the  malt-honse.  He  was 
frightened  at  the  railroad,  and  the  boys  ....  led  him  towards 
the  road." 

The  engineer  testified  that  they  were  making  up  a  train  of  cars ; 
that  he  was  looking  back  for  a  si^al  from  the  brakeman  to  go 
foi*ward,  and  that  when  he  received  it  he  tamed  around  his  engine 
and  at  that  instant  saw  the  horse  and  man,  and  heard  the  man  call 
to  him,  as  he  understood  him,  "  to  stop  that  machine ;"  that  he  did 
not  start  the  engine  nntil  after  the  horse  had  killed  himself,  and 
that  no  more  steam  was  escaping  than  was  usual. 

Conceding  that  the  engine  was  standing  so  near  the  crossing  as 
to  amount  to  a  practical  obstruction  of  the  street,  the  question 
arises  whether  the  servant  of  the  appellee  was  not  guilty  of  negli- 
gence in  attempting  to  take  the  horse  across  the  track,  in  front  of 
the  engine,  after  the  horse  had  become  frightened.  The  undis- 
puted facts  are,  that  when  the  horse  was  driven  to  the  malt-house, 
distant  from  the  crossing  at  least  one  hundred  and  fifty  feet,  he 
became  so  frightened  at  the  engine  in  front  of  him  that  the  boy 
who  was  driving  him  got  out  oi  the  wagon  and  attempted  to  lead 
him  towards  the  crossing.  He  succeeded  in  leading  him  from  one 
half  to  two  thirds  of  the  distance  when^  he  became  so  frightened 
as  to  be  unmanageable,  and  then  the  boy's  father  caught  the  horse, 
unloosed  him  from  the  wagon,  and  immediately  thereafter  the 
horse  raised,  fell  back  and  killed  himself.  At  this  time  he  was 
near  the  engine,  and  the  parties  having  the  horse  in  charge  were 
attempting  to  take  him  across  the  tracf.  This  they  suppose  could 
have  been  successfully  done  had  the  steam  not  been  allowed  to  es- 
cape. These  acts  clearly  constitute  contributory  negligence  upon 
the  part  of  the  appellee.  The  boy  in  charge  of  tne  horse  was 
bound  to  use  ordinary  care  and  diligence  in  t^ng  him  across  the 
track  so  as  to  avoid  injury.  Ordinary  care  is  that  degree  of  care  that 
a  person  of  ordinary  prudence  will  use  so  as  to  avoid  injury  under 
the  peculiar  circumstances  of  the  case.  It  is  well  settled  that  a 
recovery  cannot  be  sustained  where  the  injury  could  have  been 
avoided  by  the  exercise  of  ordinary  care  and  prudence.  The 
Toledo  and  W.  K.  K.  Co.  v.  Goddard,  25  Ind.  185,  and  authorities 
<5ited. 

When  the  horse  at  the  malt-house  first  became  frightened  it  was 
the  duty  of  the  boy  in  charge  of  him  to  have  stopped  and  waited 
until  the  engine  had  moved  away  so  that  the  horse  could  have  been 
safely  driven  across  the  track,  or  to  have  turned  and  averted  the 
danger  to  which  the  engine  exposed  him.  At  this  time  the  boy 
coula  have  controlled  the  horse  and  could  thereby  avoided  the 
danger,  but  instead  of  doing  this,  with  the  engine  in  full  view,  and 
with  full  notice  that  the  horse  was  then  fri^tened  by  it,  he  led 
the  horse  towards  it  until  he  reached  a  part  of  the  street  where  it 
was  diflicult,  if  not  impossible,  to  turn,  or  until  the  horse  in  his 
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&ight  reared,  fell  and  killed  himself.  These  acts  upon  the  part  of 
the  appellee's  servant  amount  to  an  assumption  of  the  risk  in  attempt- 
ing to  lead  the  horse  over  the  crossing,  and  the  appellee  most  him- 
self bear  the  loss.  Benker  v.  Town  of  Covington,  69  Ind.  346, 
wd  authorities  cited. 

Tins  condnsion  renders  it  necessary  to  determine  whether  the 
evidence  shows  negligence  upon  the  part  of  appellant. 

For  these  reasons  we  think  the  court  erred  in  refusing  to  grant 
a  new  trial,  and  that  the  judgment  should  be  reversed.    * 

PerCuMAM. — ^It  is  therefore  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be,  and  hereby  is,  in  all  things  rever^sd  at  the 
appellee's  cost. 


PrrrsBUBG,  Cincinnati  and  St.  Louis  By.  Co. 

V. 

Martin. 

(Adtanee  Gate,  Indiana.     September  14,  1882.) 

A  complaint  may  be  amended  as  of  course,  and  without  the  leave  of  the 
coQit,  by  altering  the  name  of  the  party  plaintiff  at  any  time  before  the  filing 
of  defendant's  answer. 

In  an  action  against  a  railroad  company  the  plaintiff  filed  a  complaint 
srening  that  he  was  driving  along  a  public  highway  towards  a  railroad 
croaimg,  and  that  the  defen&nt  negligently  and  carelessly  caused  one  of  its 
locomotives  with  a  train  attached  to  approach  said  crossing  and  then  and 
there  to  jpass  the  same  at  a  great  and  unusual  rate  of  speed  without  proper 
care,  and  negligently  omitted  while  so  approaching  and  crossing  to  give  any 
reasonable,  proper,  or  timely  signal  by  ringing  the  bell  or  sounding  the 
▼bistle  at  a  proper  distance  from  the  crossing,  by  reason  of  which  plaintiff, 
being  unaware  of  the  approach  of  said  train  and  by  reason  of  said  negligence 
and  with  out  any  fault  of  his  own,  was  struck  by  said  train  and  injured.  JBJdd^ 
that  the  complaint  was  sufilciently  specific. 

On  motions  for  judgment  non  obstante  veredicto,  the  special  findings  of 
the  jniyare  to  be  regarded  as  over-riding  the  general  verdict  only  when  both 
cannot  stand.  Their  antagonism  must  be  apparent  on  the  face  of  the  record 
80  as  to  be  incapable  of  removal  by  any  evidence  legitimately  admissible 
Qnder  the  issue,  otherwise  the  general  verdict  must  control. 

The  court  will  not,  in  such  case,  presume  anything  in  aid  of  the  special 
fiDdings,  but  will  make  every  reasonable  presumption  in  favor  of  the  general 
▼wdict. 

On  motions  for  jud^elit  non  obstante  veredicto,  no  reference  can  be 
o^e  to  the  evidence  given  on  the  trial.  The  question  is  not  whether  the 
^dence  will  sustain  the  verdict.  That  question  belong  to  a  motion  for  a 
^ww  trial.  The  general  verdict  prevails  over  the  special  findings  if  there 
could  have  been  under  the  issues  proof  of  supposable  facts  not  inconsistent 
^  those  special  findings  sufficient  to  reconcile  the  general  verdict  with  the 
^al  findings. 
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The  order  in  which  and  the  manner  in  which  counsel  address  the  jury  are 
matters  within  the  discretion  of  the  trial  court,  and  do  not  constitute  grounds 
for  reversal  on  appeal. 

Under  the  Indiana  Act  of  March  29,  1879,  it  is  the  duty  of  a  railroad  com- 
pany when  its  trains  are  eighty  rods  from  a  crossing  to  have  the  whistle 
blown  continuously  until  the  crossing  is  fully  passed.  A  failure  to  perform 
this  duty  constitutes  negligence  per  se. 

Where  in  consequence  of  the  failure  to  perform  said  duty  a  person  croes- 
ing  the  railroad  track  is  injured,  without  any  contributory  negligence  on  his 
part,  the  company  must  respond  in  damages. 

In  an  action  against  a  railroad  company  to  recover  damages  for  injuries 
occasioned  to  the  plaintiff  while  driving  over  a  railroad  crossing,  by  reason 
of  the  negligence  of  the  company  defendant  in  failing  to  give  sufficient 
warping  of  an  approaching  tram  by  which  plain tifTs  wagon  was  destroyed, 
the  evidence  showed  that,  owing  to  the  nature  of  the  ground,  it  would  have 
been  impossible  for  the  plaintiff  to  see  the  approaching  train,  no  matter  how 
much  pains  ho  had  taken,  in  time  to  avert  the  accident.  Held^  that  under 
these  circumstances  the  plaintiff  could  not  be  held  guilty  of  contributory 
n^gligonce  for  failing  to  halt  his  team  and  look  and  listen  for  an  approach- 
ing train  before  attempting  to  cross  the  track. 

Where  the  questions  of  negligence  and  contributory  negligence  have  both 
been  submitted  to  and  passed  upon  b^  the  jury,  the  court  will  not  reverse 
the  judgment  on  the  weight  of  the  evidence. 

Appeal  from  the  Howard  Circuit  Court. 

BioKNELL,  C. — This  was  a  suit  bv  the  appellee  against  the  ap- 
pellant to  recover  damages  for  a  collision. 

The  plaintiff  recovered  six  hundred  dollars ;  the  defendant  ap- 
pealed. The  first  error  assigned  by  the  appHellant  is,  that  the  court 
refused  to  strike  out  the  amendea  complaint ;  the  complaint  had 
been  amended  by  substituting  Henry  Martin  for  John  Martin  as 
plaintiff ;  this  was  done  before  the  complaint  was  answered  and 
without  obtaining  leave  of  court  therefor.  Amendments  made 
after  answer  require  leave  of  court,  but  any  pleading  may  be 
amended,  of  course,  before  it  is  answered.     Civil  Code,  §97. 

In  Hubler  v.  Pullen,  9  Ind.  273,  the  court  below  had  permit- 
ted, after  answer,  an  amendment  of  the  complaint  by  substitution 
of  two  new  plaintiffs  in  place  of  the  original  two.  This  court  sus- 
tained the  action,  and  said,  "  By  the  mere  change  of  names  the 
cause  of  action  stated  in  the  complaint  could  not  be  substantially 
varied."  If  such  an  amendment  can  be  made  by  leave  of  court, 
after  answer,  it  may,  under  section  97,  supra,  be  made  of  course 
before  answer.     There  was  no  error  in  this  particular. 

The  second  assigned  error  is,  that  the  court  erred  in  overruling 
the  motion  that  the  complaint  be  made  more  specific  by  stating  in 
what  the  negligence  ana  carelessness  complained  of  constituted. 
The  complaint  avers  that,  as  the  plaintiff  reached  the  said  crossing, 
the  defendant  negligently  and  carelessly  caused  one  of  its  locomo- 
tives with  a  train  of  cars  attached  thereto  to  approach  said  cross- 
ing, and  then  and  there  to  pass  at  a  great  and  unusual  rate  of  speed 
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over  the  track  of  said  railroad  and  without  proper  care,  and  negli- 
gently and  carelessly  omitted  while  so  approaching  said  crossing  to 
give  any  reasonable,  proper,  or  timely  signal,  by  ringing  the  bell 
or  sounaing  the  steam  wnistle  at  a  reasonable  and  proper  distance 
from  said  crossing ;  by  reason  whereof  he  was  unaware  of  its  ap- 
proach, and  by  reason  of  said  negligence  and  carelessness  of  said 
defendant  and  without  any  fault  on  his  part  the  said  locomotiye 
stmck  his  wagon  on  said  crossing,  etc. 

This  was  sufficiently  specific.  The  Ohio  Ey.  Co.  v.  Selby,  47 
Ind.  471.    There  was  no  error  in  this  particular. 

The  third  assigned  error  is,  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint. 

The  demurrer  was  for  want  of  facts  sufficient,  etc.  The  com- 
plamt  was  sufficient.  St.  Louis  and  S.  E.  By.  Co.  v,  Mathias,  50 
Ind.  65 ;  Toledo,  Wabash  and  W.  Ey.  Co.  v.  Shuckman,  50  Ind. 
42;  T.  H.  and  I.  E.  E.  Co.  v.  Clark,  73  Ind.  169. 

The  fourth  assigned  error  is,  that  the  court  overruled  the  defend- 
ant's motion  for  judgment  on  the  special  findings,  notwithstanding . 
the  general  verdict  for  the  plaintiff.     The  answer  to  the  complaint 
was  the  general  denial ;  the  general  verdict  was  for  $700. 

The  special  findings  were  as  follows : 

1.  Is  the  plat  or  drawing  hereto  annexed  a  correct  representa- 
tion of  the  crossing  of  the  highway  by  the  railroad  at  tne  point 
where  the  injury  complained  of  was  inflicted  ?    Ans.  In  part. 

2.  Did  the  plaintiff  approach  the  crossing  travelling  along  the 
highTOv  from  the  east  ?     Ans.  Yes. 

3.  Was  the  train  that  inflicted  the  injuiy  approaching  the  cross- 
ing from  the  southeast  ?    Ans.  Yes. 

4.  Was  the  vision  obstructed  at  the  time  so  that  the  plaintiff 
coming  along  the  highway  from  the  east  could  not  see  the  train 
approaching  from  the  southeast  until  he  came  up  near  the  cross- 
ing?   Ans.  Yes. 

5.  At  wliat  distance  from  the  railroad  track  where  the  highway 
crosses  it  could  the  plaintiff,  approaching  from  the  east,  first  see  a 
train  of  cars  approaching  from* the  southeast  along  the  railroad 
track  ?    Ans.  Ten  steps. 

6.  Does  the  railroad  running  southeast  from  the  crossing  run 
throuffhacut?    Ans.  Yes. 

7.  If  you  answer  question  6  in  the  aflSrmative,  then  how  far 
does  it  run  through  said  cut  from  said  crossing,  and  what  is  the 
depth  of  the  cut  f  Ans.  About  forty  rods ;  from  three  to  twelve 
feet. 

8.  Was  the  plaintiff  hard  of  hearing  at  the  time  of  the  accident? 
Ans.  No. 

9.  Did  the  plaintiff  look  for  the  train  in  the  direction  from 
which  it  was  coming  before  he  drove  his  team  upon  the  crossing? 
Ans.  Yes. 
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10.  If  you  answer  question  9  in  the  affirmative,  how  far  was  his 
team  from  the  crossing  when  he  looked  ?    Ans.  About  two  feet. 

11.  How  far  was  the  locomotive  from  the  crossing  when  the 
plaintiff  first  saw  it?    Ans.  About  ten  rods. 

12.  At  what  rate  of  speed  was  the  train  running  at  the  time  ? 
Ans.  About  twenty-five  miles  per  hour. 

13.  Did  plaintiff  know  of  the  existence  of  the  railroad  and  the 
direction  in  which  it  ran  ?    Ans.  Yes. 

14.  Was  the  whistle  sounded  as  the  train  approached  the  cross- 
ing at  the  time  of  the  accident?  Ans.  No,  except  two  quick^ 
sharp  sounds. 

15.  Could  the  engineer  have  prevented  the  collision  after  he  saw 
the  approach  of  the  plaintiff  ?    Ans.  No. 

16.  What  means  aid  the  plaintiff  use  to  escape  the  da^iger  after 
he  saw  it  ?  Ans.  By  rising  to  his  feet  and  applying  his  whip 
to  his  horses. 

17.  IIow  much  of  the  plaintiff's  damages  do  you  allow  for  his 
suffering  caused  by  the  injurv  ?    Ans.  Two  hundred  dollars. 

18.  How  much  for  loss  oi  time  in  getting  cured?  Aus.  One 
hundred  dollars. 

19.  How  much  for  expenses  during  his  illness  caused  by  the 
injury  and  in  getting  cured  of  it  ?    Ans.  One  hundred  dollars. 

20.  How  much  do  you  assess  for  loss  of  ability  to  labor?  Ans. 
Three  hundred  dollars. 

21.  For  how  many  years  do  you  estimate  his  loss  of  ability  to 
labor,  and  how  much  per  year?  Ans.  Three  yeai-s  at  one  hundred 
dollars  per  year. 

22.  What  was  the  plaintiff's  age  at  the  time  of  the  injury? 
Ans.  Seventy-one  years. 

The  plaintiff  remitted  one  hundred  dollars  of  the  verdict,  to 
wit,  .the  sum  mentioned  in  the  answer  to  interrogatory  19,  as 
allowed  for  expenses  in  getting  cured  of  his  injuries.  The  appel- 
lant claims  that  the  special'  hndings  show  negligence  in  the  ap- 
pellee :  First,  in  not  looking  for  a  train  sooner.  Second,  in  at- 
tempting to  cross  after  he  saw  it.  The  rules  which  govern 
motions  for  judgment  non  obstante  are  as  follows :  The  special 
findings  of  the  juiy  override  the  general  verdict  only  when  both 
cannot  stand  ;  their  antagonism  must  be  apparent  on  the  face  of 
the  record,  so  as  to  be  incapable  of  removal  by  any  evidence 
legitimately  admissible  under  the  issue;  otherwise  the  general 
verdict  will  control.  Scheible  v.  Law,  65  Ind.  332,  and  cases  there 
cited ;  T.  H.  i&  I.  E.  E.  Co.  v.  Clark,  73  Ind.  168. 

The  court  will  not  presume  anything  in  aid  of  the  special  find- 
ings, but  will  make  every  reasonable  presumption  in  favor  of  the 
general  verdict.  Eidgeway  v.  Demnger,  42  Ind.  157 ;  McAllister 
V.  Mount,  73  Ind.  359. 

In  considering  the  motion  for  judgment  non  obstante,  no  refer- 
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ence  can  be  made  to  the  evidence  given  on  the  trial ;  the  question 
is  not  whether  the. evidence  will  sustain  the  verdict,  that  question 
belongs  to  the  motion  for  a  new  trial ;  the  general  verdict  prevails 
over  the  special  finding  if  there  could  nave  been,  under  the 
106066,  proof  of  supposable  facts,  not  inconsistent  witli  those  spe- 
dallv  found«  sufficient  to  reconcile  the  ^neral  verdict  with  the 
gpedal  findings.  Stevens  v.  The  City  of  Logansport,  76  Ind.  498 ; 
Higgins  V.  fendall,  73  Ind.  522;  Bellefontaine  B.  B.  Co.  v. 
Hunter,  33  Ind.  335 ;  Bvram  v.  Galbraith,  75  Ind.  134,  and  cases 
there  cited.  Under  the  foregoing  rules  it  is  clear  that  there  is  no 
irreconcilable  incocsistencv  between  the  general  verdict  and  the 
special  findings;  there  was  no  error  in  overruling  the  appellant's 
motion  for  judgment  notwithstanding  the  verdict.  The  last  error 
assigned  is  that  the  court  erred  in  overruling  the  motion  for  a  new 
trial  The  first  reason  for  a  new  trial  was  that  the  court  permitted 
the  plaintifTs  counsel  to  make  a  second  opening  argument  to  the 
jury,  after  the  close  of  the  evidence,  and  after  tne  counsel  for  the 
defendant  had  declined  to  reply  to  the  first  opening  argument  after 
the  close  of  the  evidence.  The  bill  of  exceptions  shows  that  one 
of  the  plaintifPs  counsel  after  the  close  of  the  evidence  addressed 
the  jurj,  and  when  he  had  finished  the  defendant's  counsel  asked 
the  plaintifPs  associate  counsel  if  he  wished  to  say  anything  fur- 
ther in  opening  the  case,  who  replied  that  he  aid  not,  and  the 
defendant's  counsel  then  declined  to  reply  to  the  argument  already 
made,  whereupon  the  plaintifPs  said  associate  counsel  was  permitted 
by  the  court,  over  the  defendant's  objection,  to  address  the  lury  in 
continuation  of  the  opening  argument,  and  when  he  had  finished 
the  defendant  declined  to  argue  the  case.  In  Priddy  v,  Dodd,  4 
Ind.  84,  the  plaintiff's  counsel  addressed  the  jury,  the  defendant 
declined  to  reply ;  the  plaintiff  then  claimed  tne  right  to  close  the 
ar^ment  which  tiie  court  refused  to  permit ;  this  court,  on  appeal, 
aflinned  the  ruling  of  the  inferior  court  and  said  that  such  matters 
are  much  in  the  discretion  of  the  trial  court,  and  that  the  discre- 
tion did  not  appear  to  have  been  abused.  Stuart,  J.,  giving  the 
opinion  of  the  court,  said :  '^  There  is  a  strong  common  sense  in  sup- 
port of  the  action  of  the  court  below ;  the  plaintiff  already  had  an 
opportunity  to  present  his  case  to  the  jiuy,  which  the  record  shows 
he  had  embraced  fully  and  rested ;  if  he  did  not  put  the  lury  in 
possefision  of  his  view  it  was  his  own  fault ;  he  had  but  fallen  into 
the  snare  he  had  perhaps  spread  for  his  opponent ;  it  was  no  inva- 
sion of  the  rights  of  any  one  to  hold  that  the  struggle  thus  closed 
oonld  not  be  renewed." 

Whether  such  a  second  speech  could  be  termed  a  continuation 
of  the  opening,  or  a  close  of  the  argument,  the  substance  of  the 
proceeding  is  the  same ;  it  may  have  been  an  effort  to  gain  the  ad- 
vanti^  but,  the  matter  being  in  the  discretion  of  the  court  below, 
a  mling  eil^er  way  ought  not  ordinarily  to  be  reversed  by  this 
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conrt.  The  second  reason  for  a  new  trial  is,  that  the  conrt  per- 
mitted the  plaintiff's  counsel  to  speak  of  the  defendant  as  a  gigantic 
corporation  owned  by  Tom  Scott,  having  its  employees  in  court 
branded  on  their  backs  with  the  letters  P.  C.  and  St.  L.  The 
record  does  not  show  that  the  defendant's  counsel  objected  to  such 
remarks  when  they  were  made,  or  called  upon  the  court  to  stop 
them.  If  the  court  on  a  proper  request  haa  refused  to  interpose 
and  put  a  stop  to  improper  remarks  an  exception  to  such  refusal 
would  have  been  available,  but  where  such  remarks  are  permitted 
to  be  made  without  objection,  and  without  calling  upon  the  court 
to  interfere,  the  impropriety  of  the  langua.*^  will  not  warrant  a 
new  trial.  The  St.  Louis  and  S.  E.  Ey.  Co.  v.  Myrtle,  57  Ind. 
666,  and  cases  there  cited.  The  third  reason  for  a  new  trial  is  that 
the  court  erred  in  giving  to  the  jury  of  its  own  motion  instruction 
No.  2,  which  is  as  follows :  "  It  was  the  duty  of  the  engineer  or 
those  in  charge  of  the  train  on  approaching  a  highway  to  sound 
the  whistle  on  such  engine  at  least  eighty  rods  T)efore  reaching 
said  crossing,  and  if  they  failed  to  do  so,  and  accident  and  injniy 
occurred  therefrom,  this  would  be  negligence  on  the  part  of  suci 
railway  company,  and  if  you  believe,  from  a  preponderance  of  the 
evidence  in  this  case,  that  the  defendant  by  his  employees  running 
the  train  from  which  said  accident  occurred  failed  to  so  sound 
said  whistle,  and  by  reason  of  such  failure  said  accident  occurred, 
without  negli^nce  on  the  part  of  the  plaintiff,  then  in  that  case 
you  should  iind  for  the  plaintiff."  The  complaint  averred  in  sub- 
stance amongst  other  matters,  that  when  the  plaintiff,  travelling  on 
the  highway  in  a  two-horse  wagon,  reached  the  crossing  place  of 
the  railroad,  at  and  in  the  village  of  Terre  Haute,  the  defendant, 
coming  with  its  engine  and  cars  towards  that  crossing  from  the 
southeast,  carelessly  and  negligently  omitted  to  give  any  reason- 
able, proper,  or  timely  simal  of  its  approach,  whereby,  etc.,  with- 
out any  fault  of  the  plaintiff,  etc.  There  was  evidence  tending 
to  sustain  these  averments,  and  to  show  that  the  engine  coming 
to  the  crossing  at  the  rate  of  twenty-five  tniles  an  hour  gave  no 
notice  whatever  of  its  approach,  except  two  quick,  sharp  sounds  of 
the  whistle,  when  about  100  feet  fi*om  the  crossing.  The  injury 
occurred  in  April,  1880 ;  the  law  then  declared  what  should  be  a 
reasonable,  proper,  and  timely  signal  in  such  a  case.  By  the  "  act" 
of  March  29,  1879  (Acts  of  1879,  p.  173),  the  defendant  was  re- 
quired, when  distant  eighty  rods  from  suqu  a  crossing,  to  sound  its 
whistle  continuously  until  the  crossing  should  be  fully  passed, 
and  a  neglect  to  do  so  was  made  a  misdemeanor  in  the  person 
having  charge  of  the  engine.  The  court  was  bound  to  take  notice 
of  this  law ;  the  plaintiff  had  a  right  to  believe  the  defendant  would 
obey  it ;  the  plaintiff's  view  was  partially  obstructed ;  the  track  for 
forty  rods  from  the  crossing  going  southeast  was  in  a  cut  from 
three  to  twelve  feet  deep ;  the  mstruction  under  consideration  in- 
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formed  the  jnry  in  substance  that  the  violation  of  such  a  statute 
was  negligence,  and  that  if,  from  a  preponderance  of  the  evidence, 
they  believed  such  negligence  existed,  and  had  produced  the  in- 
jury, without  any  contributory  negligence  of  tne  plaintiff,  they 
should  find  for  the  plaintiff.  Whne  such  a  law  existed,  a  viola- 
tion of  it  was  undoubtedly  a  failure  to  give  reasonable,  proper,  and 
timely  notice.  The  signal  required  by  the  law  not  being  given, 
the  view  being  obstructed,  and  the  plaintiff  not  being  nard  of 
hearing,  he  had  no  reason  to  suppose  that  the  train  was  within 
dghty  rods  of  the  crossing ;  he  was  misled  by  the  defendant's  neff- 
ligence  in  omitting  the  proper  signal ;  he  was  not  guilty  of  negli- 
senoe  in  assuming,  in  the  absence  of  any  indication  to  the  contrary, 
mat  the  company  was  advancing  towaras  the  crossing  within  a  dis- 
tance of  eighty  rods.  Kennedy  v.  Mo.  Pacific  R.  R.  Co.,  45  Mo. 
255 ;  Tabor  v.  The  Mo.  Valley  E.  R  Co.,  46  Mo.  355 ;  Ernst  v. 
The  Hudson  River  R.  R.  Co.,  35  N.  Y.  28 ;  The  Same  v.  The  Same, 
39  N.  T.  61. 

We  think  there  was  nothing  in  instruction  No.  2,  given  by  the 
court  of  its  own  motion,  of  which  the  defendant  had  a  right  to 
complain.  The  fourth  reason  for  a  new  trial  is  the  refusal  of  the 
court  to  give  to  the  jury  instructions  asked  for  by  the  defendant ; 
lliede  instmctions  were  numbered  from  1  to  11 ;  of  these  num- 
bers, one,  ten  and  eleven  are  not  mentioned  in  ^he  appellant's  brief, 
and  the  objections  thereto  are  regarded  as  waived. 

Number  two  is  discussed  in  the  appellant's  brief  as  No.  8,  and  is 
as  follows : 

"  K  you  find  that  there  were  obstructions  that  prevented  the 
plaintiff  from  seeing  an  approaching  train  until  he  got  near  the  rail- 
road track,  there  was  a  greater  necessity  to  satisfy  himself  that  no 
train  was  approaching  before  attempting  to  cross,  and,  if  necessary, 
it  was  his  auty  to  stop  his  horses  and  look  for  approaching  trains 
before  entering  upon  the  track,  and  if  you  find  he  failed  to  do  so, 
and  might  have  seen  the  train  if  he  had,  he  was  guilty  of  negli- 
gence and  cannot  recover."  This  instruction  ought  not  to  have 
been  given.  It  has  been  held  repeatedly,  that  inability  to  use  eye- 
sight or  hearing  ordinarily  demands  more  diligent  exercise  of  the 
remaining  sense,  and  the  court  had  told  the  jury  in  its  own  in- 
struction number  four,  that  if  the  plaintiff  was  hard  of  hearing 
diere  was  a  greater  necessity  that  he  should  use  his  eyesight  to 
avoid  danger,  and  had  also  told  the  juiy  in  its  own  instruction 
nmnber  six,  that  if  the  plaintifl!,  by  lookiug,  could  have  seen  the 
train  approaching  before  he  entered  upon  the  track,  and  could 
therebv  nave  avoided  the  accident,  then  both  parties  were  guilty 
of  negligence  and  thev  should  find  for  the  defendant. 

It  was  said  by  this  court  in  the  T.  H.  and  I.  R.  K.  Go.  v, 
Clark,  13  Ind.  168,  "  There  is  no  rule  which  requires  a  man  with 
a  team  to  stop  still.    It  would  in  many  cases  be  perhaps  impossi- 
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ble,  and  under  snpposable  drcmnstanoefi  it  would  not  be  neceseaiy 
to  stop,  either  to  look  or  listen."  In  the  present  case  there  was 
evidence  tending  to  show  that  the  train  conid  not  be  seen  coming 
from  the  sontheast  nntil  the  plaintifE  was  within  thirty  feet  of  the 
track;  that  immediately  afterwards  he  heard  the  two  sharp,  quick 
whistles  and  saw  the  train ;  that  his  horses'  forefeet  were  then  over 
the  first  rail,  and  the  train  within  one  hundred  feet  of  the  highway, 
coming  at  the  rate  of  twenty-five  miles  an  hour,  at  least  thirty  feet 
in  a  second.  It  was  no  time  to  stop  horses  then.  The  plaintiff 
no  signal  having  been  given,  was  lawtnllv  there,  and  there  was  no 
evidence  tending  to  show  that  he  conld  have  backed  or  turned  on 
that  ffronnd  in  tune  to  avoid  the  collision.  There  was  no  error 
in  refusing  the  instruction  No.  3  asked  for  by  defendant.  The 
appellant  cites  the  case  of  the  T.  H.  and  L  B.  K.  Co.  v.  Clark,  supra, 
but  that  is  a  very  different  case.    There  the  usual  si^al  had  been 

?;iven  and  the  plaintiff  had  driven  his  horses  in  a  brisk  trot  for 
orty  yards  just  before  reaching  the  crossing  where  the  tndn  struck 
him.  Instruction  Ko.  3  asked  for  by  the  defendant  was  given  by 
the  court. 

Instruction  No.  4  asked  for  b^  defendant  was  snbstantiaUy  given 
by  the  court  in  its  own  instruction  Ko.  4. 

Instruction  No.  5  asked  for  by  the  defendant  was  given  by  the 
court 

Instructions  Kos.  6  and  7  asked  for  by  the  defendant  were  sub- 
stantially embraced  in  the  court's  own  instruction  No.  6,  which 
was  as  follows :  "  If  you  find  that  the  defendant  was  guilty  of  neg- 
ligence in  failing  to  sound  the  whistle  and  ring  the  bell,  and  that 
l^e  plaintifE  by  looking  could  have  seen  the  train  approaching  be- 
fore he  entered  upon  the  track,  and  thereby  could  have  avoided 
the  accident,  then  both  parties  were  guilty  of  negligence,  and  you 
should  have  found  for  the  defendant. ' 

Instruction  No.  8  asked  for  by  defendant  is  as  follows : 

"  If  you  find  that  the  defendant  did  not  sound  the  whistle  for  80 
rods  continuously  before  crossing  the  highway,  when  the  accident 
occurred,  yet  the  plaintifi!  is  not  entitl^  to  recover  if  you  find 
that  he  could  have  seen  the  cars  before  he  entered  upon  the  track, 
and  if  he  could  not  see  the  train  until  near  the  tracK  there  was  a 
greater  necessity  for  him  to  stop,  if  necessary,  and  look  in  the 
direction  from  which  the  train  was  coming  before  driving  upon 
the  track."  This  instruction  ought  not  to  have  been  given ;  if,  as 
the  evidence  tended  to  show,  the  plaintiff  could  not  hear  the  train 
because  there  was  no  signal,  and  could  not  see  tlie  track  because 
of  obstmctions,  and  did  not  know  there  was  a  train  within  view  in 
any  direction,  it  would  only  mislead  and  confuse  the  jury  to  tell 
them  the  plaintiff  was  bound,  if  necessary,  to  stop  and  look  in  the 
direction  in  which  the  train  was  coming.  The  only  remaining  in- 
struction asked  for,  and  refused,  by  the  defendant,  and  referred 
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to  in  the  appellant's  .brief,  is  the  instruction  No.  9,  which  is  as 
follows : 

"  If  you  find  that  the  plaintiff,  when  within  thirty  feet  of  the 
crossing,  by  looking  in  the  right  direction  could  have  seen  the 
train  coming,  and  failed  to  do  so,  he  cannot  recover."  We  think 
this  instruction  onght  not  to  have  been  given.  The  court  had  al- 
ready told  the  jury,  in  its  own  instruction  No.  6,  that  if  the  plain- 
tiff \)j  looking  could  have  seen  the  train  approaching  before  he 
entei^  upon  the  track,  and  could  thereby  have  avoided  the  injury, 
then  both  parties  were  guiltv  of  negligence,  and  they  should  find 
for  the  detendant.  Under  the  authorities  hereinbefore  cited,  there 
was  no  error  in  refusing  any  of  the  instructions  asked  for  by  the 
defendant  and  refused  by  the  court.  See  the  Continental  Ins.  Co. 
r.  Stead,  95  U.  S.  p.  161.  The  instructions  given,  taken  together, 
were  more  favoraole  to  the  appellant  than  the  law  strictly  re- 
quired. 

The  only  remaining  cause  for  a  new  trial  which  is  discussed  in 
the  appellant's  brief  is,  that  the  verdict  is  not  sustained  by  sufii- 
cient  evidence. 

The  jury  have  found  by  their  verdict  that  the  negligence  of  the 
appeUant  caused  the  injury  complained  of,  and  that  uiere  was  no 
nemigence  of  the  appellee  contributing  to  said  injury. 

These  were  questions  for  the  consideration  oi  the  jury.  Craig 
«.  The  K  T.,  etc..  By.  Co.,  18  Mass.  431;  Peoria,  P.  &  J .  Ey.  Co. 
tf.  Sfltman,  88  DL  530.  There  being  testimony  tending  to  sup- 
port the  verdict,  this  court  cannot  reverse  the  judgment  on  the 
weight  of  tha  evidence.  Abshire  v.  Williams,  76  Ind.  97;  Talbott 
V,  Kennedy,  ib.  282;  Locke  v.  Falk,  ib.  520.  But  we  liiink  the 
verdict  is  right  upon  the  evidence.  It  does  not  appeal*  that  the 
plaintiff  ooold  have  secured  safety  by  stopping  and  trying  to  back 
or  turn  his  team  when  first  he  discovered  the  train  ;  but  if  it  did 
so  appear,  it  would  not  change  the  result  under  the  of  this  case. 
When  a  railroad  company  by  its  own  negligence,  instead  of  a 
traveller's,  puts  him  in  peril  of  his  life,  and  the  traveller,  in  the  ex- 
citement of  that  peril  and  in  his  honest  efforts  to  escape,  makes  a 
nuBtake  and  is  injured,  such  an  error  of  judgment  is  not  contrib- 
utcwrv  negligence. 

The  jud^ent  of  the  court  below  ought  to  be  afiirmed. 

Per  OuBXAM. — ^It  is  therefore  ordered  on  the  foregoing  o|)inion 
that  the  judgment  of  the  court  below  be  and  is  liereby  in  all 
things  aflmuM,  at  the  cost  of  the  appellant. 
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The  Atlanta  and  West  Point  R.  R.  Co. 

V. 

Wyly. 

(65  Otorgia  Baports,  120.    Fdruary  Term^  1880.) 

While  negligence,  as  a  general  rule,  is  a  question  for  the  jury,  yet  where 
the  statute  makes  a  certain  act,  having  a  material  bearing  on  the  case,  im- 
perative  upon  the  agents  of  a  railroad  company,  the  court  may  instruct  tiie 
jury  that  proper  diligence  required  such  act.  Thus,  in  a  suit  for  damages  to 
a  dray  by  a  train,  at  a  street-crossing  in  a  city,  the  negligence  of  defendant's 
agents  being  in  question,  there  was  no  error  in  charging  that  proper  diligence 
reouired  the  tolling  of  the  locomotive  bell  in  approaching  a  crossing. 

In  a  suit  against  a  railroad  for  injury  to  personal  property  in  charge  of  plain- 
tiffs agent,  the  rule  of  damages  is  this:  U  the  injury  occurred  wholly  by  the 
agent^s  fault,  there  could  be  no  recovery ;  if  by  the  mixed  fault  of  the  agent 
and  the  company,  there  could  be  a  recovery,  but  diminished  in  proportion  to 
the  agent's  fault ;  if  wholly  by  the  fault  or  negligence  of  the  company's  agenta, 
then  there  could  be  a  recovery  of  full  damages.  Taken  as  a  whole,  this  seems 
to  be  the  effect  of  the  judge's  charge. 

Before  Marsliall  J.  Clarke,  Esq.,  Judge  pro.hac  vice.  Fulton 
Superior  Court.     September  Term,  1879. 

Wylj  sued  the  railroad  for  damages  done  to  his  dray  and  mules 
by  a  train  at  a  street-crossing  in  the  city  of  Atlanta.  -  The  evidence 
was  conflicting  as  to  whether  the  drayman  drove  recklessly  upon 
the  track  ahead  of  the  approaching  traiii  or  not,  and  whether  the 
agents  of  the  company  were  at  fault  in  approaching  the  crossing  at 
an  unusual  speed,  and  in  not  ringing  the  locomotive  bell,  or  other- 
wise giving  warning  of  the  coming  of  the  train.  Among  other 
things,  the  court  charged  as  follows :  "  The  law  makes  it  the  duty 
of  a  railroad  company  to  have  the  bell  of  its  locomotive  tolled  as  it 
approaches  a  crossing  in  a  city,  and  proper  diligence  includes  such 
tolling  of  the  bell." 

The  jury  found  for  the  plaintiflE  $227.50.  Defendant  moved  for 
a  new  trial,  which  was  refused,  and  defendant  excepted.  For  the 
other  facts  see  the  decision. 

N.  J.  Hammond,  by  Collier  &  Collier,  for  plaintiff  in  error. 

McCay  &  Abbott,  for  defendant. 

Jackson,  J. — Wyly  sued  the  railroad  company  for  damage  to  his 
dray  and  mules  and  recovered ;  the  company  moved  for  a  new  trial, 
which  was  refused,  and  it  excepted.  The  usual  grounds  that  the 
verdict  is  not  sustained  by  evidence,  and  against  law  on  that  account, 
were  abandoned  before  this  court.  A  witness  may  testify  to  the 
speed  at  which  the  train  is  moving  according  to  his  judgment,  gi  ving- 
tne  reasons  for  his  opinion ;  and  it  is  for  the  jury  to  say  how  much 
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weight  such  opinion  is  entitled  to  have.  Therefore,  a  witness  may 
give  his  opinion  as  to  speed,  based  on  the  appearance,  noise,  etc., 
eta,  of  the  train ;  bnt  tills  ground  was  abandoned  also  before  us. 

1.  The  court  charged  the  jnry  that  it  is  negligence  not  to  toll 
bells  on  passing  and  moving  trains  through  a  city  or  town.  Such 
is  the  law ;  and  whilst,  as  a  general  inile,  questions  of  negligence  are 
for  the  jwrVj  yet  where  the  statute  makes  the  act  imperative  on  the 
agents  of  tne  company,  and  the  rigid  enforcement  of  it  is  of  so  much 
consequence  to  society,  the  court  may  tell  the  jury  the  law,  and 
that  the  omission  to  comply  with  it,  if  it  was  omitted,  is  negligence 
in  the  agent  who  neglects  to  do  it.  This  statute — Supplement  to 
Code,  §  311 — is  a  substitute  for  the  former  one  in  regai'O  to  blowing 
the  whistle,  so  far  as  towns  and  cities  arc  concerned,  .and  this  court 
has  decided  that  such  neglect  to  blow  is  negligence.    24  Ga.  75. 

2.  The  other  exceptions  appear  to  us  to  amount  to  nothing  in 
view  of  the  entire  charge.  That  seems  to  cover  all  the  points,  and 
to  rale  that  if  the  accident  occurred  wholly  by  the  drayman^s  fault 
there  could  be  no  recovery ;  if  by  the  mixed  fault  of  the  drayman 
and  the  company's  agents,  then  there  could  be  a  recovery,  but 
diminished  in  proportion  to  the  drayman's  fault ;  if  wholly  bv  the 
fault  or  negligence  of  the  company's  agents,  then  there  could  be 
recovery  of  full  damages.    This  we  understand  to  be  the  law. 

Judgment  afSrmed. 


Cbobs  v.  Burlington  &  S.  W.  Ey.  Co.  and  others. 

{Advance  coat,  Iowa,    April  18,  1882.) 

On  proceedines  to  perfect  an  appeal  from  the  circuit  court  a  certificate 
Bgned  by  the  judge,  after  his  term  of  office  had  expired,  will  be  stricken  out. 

The  certificate  of  the  clerk,  under  his  official  seal,  that  the  depositions  and 
papers  naed  as  eyidence  on  the  trial,  in  their  original  form,  are  contained  in 
the  record  transmitted  to  the  appellate  court,  is  sufficient. 

Where  the  abstract  states  that  all  the  evidence  is  contained  in  the  record, 
in  the  absence  of  any  showing  to  the  contrary  it  is  sufficient. 

Where  a  statute  providing  for  proceedings  on  appeal  is  repealed,  the  case 
appealed  is  governed  by  the  provisions  of  the  repealing  statute,  notwith- 
lUmding  it  may  have  been  commenced  while  the  repealed  statute  was  in 
force,  where  the  cause  had  been  remanded,'  a  repleader  allowed,  and  new  or 
additional  pleadings  filed  after  the  repeal. 

Where  two  railroad  companies  congolidatc,  and  the  articles  of  consolida- 
tion  provide  that  all  contracts  made  by  either  company  ore  assumed  by  the 
oonsoHdated  company,  and  stock  to  be  issued  to  persons  entitled  thereto  in 
either  com})any,  a  stockholder  of  one  company  which  sells  its  road-bed  to 
the  other  company  has  not  a  vendor's  lien  on  the  land  so  conveyed. 

Appeal  from  Van  Buren  circuit  court. 

Action  in  equity.  In  the  original  petition  the  plaintiff  asked  a 
vendor's  lien  on  real  estate  of  the  defendant  for  certain  indebted- 
ness due  by  the  Iowa  and  Missouri  State  Line  K.  R.  Co.  From 
the  decree  giving  the  plaintiff  the  relief  asked  there  was  an  appeal, 
and  it  was  reversed.     See  51  Iowa,  683,  for  a  more  particular 
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statement  of  tlie  isenes.    After  the  canse  was  remanded  to  the  circuit 
court  the  plaintifE  filed  the  following  amendment  to  the  petition : 

*'  (1)  Plaintiff  states  that  the  lands  and  interests  described  in  his  oriffizial 

petition  were  sold  by  him  on  the day  of  ,  186-,  to  the  lo'wa 

and  Missouri  State  Line  R.  R.  Co.  for  a  stipulated  sum,  but  payment  has 
never  been  made  by  said  'company. 

'^(2)  That  after  said  sale,  and  about  the  year  1870,  said  Iowa  and  Mis- 
Bouri  State  Line  Company  bepame  the  owner  of  certain  right  of  way,  grades, 
embankments,  etc.,  in  the  nature  of  and  being  a  railroad,  in  all  except  the 
rails,  ties,  rolling  stock,  and  was  intending  to  build  and  operate  a  railroad 
thereon,  but  was  unable  to  prosecute  said  work  further  by  reason  of  a  lack 
of  means,  and  said  company  became  reduced  to  a  few  incuviduals,  of  whom 
plaintiff  was  one,  and  was  also  a  director  of  said  company. 

*'  (8)  That  about  the  eighteenth  day  of  February,  1880,  said  company  was 
consolidated  or  united  with  the  defendant,  the  Burlington  and  Southwest- 
em  By.  Co.,  and  by  the  terms  of  such  consolidation  all  property  and  assets 
of  said  Iowa  and  Missouri  State  Line  Company  passed  to  and  were  assumed 
bytiie  BurHnffton  and  Southwestern  By.  Co.,  and  said  company  assumed 
the  debt  due  j^aintiff  for  the  lands  and  interests  aforesaid,  including  hia  in- 
terests as  a  member  of  said  Iowa  and  Missouri  State  Line  B.  B.  Co.,  in  its 
rights,  priyileges,  franchises,  and  partially  completed  railroad  aforesaid. 

<<(4)  That  about  July  28,  1871,  said  Burlington  and  Southwestern  Ry. 
Co.,  by  lupreement  with  plaintiff,  and  for  payment  or  settlement  of  his  said 
elaim  and  interest  in  said  Iowa  and  Missouri  State  Line  B.  B.  Co.  and  in 
said  consolidated  company,  and  in  payment  for  certain  sums  due  him  for 
labor  and  services  performed  for  said  Iowa  and  Missouri  State  Line  Com- 
pany, made  to  him  the  payments  and  executed  the  promissory  notes  set  out 
.m  his  original  petition,  and  thereafter  built  its  road  upon  said  uncompleted 
line  of  said  Iowa  and  Missouri  State  Line  R  B.  Co.,  and  situated  in  sections 
85,  8,  84,  84,  88,  84,  85,  82,  81  and  6,  in  township  67  north,  range  8  west. 
Also  in  sections  1,  2, 11,  10,  9,  8  and  7,  in  township  67  north,  range  9  west, 
in  Van  Buren  county,  Iowa,  from  the  Des  Moines  river,  opposite  Farmington, 
in  a  southwesterly  direction  through  the  townships  of  Farmington  and  Ver- 
non, in  said  county,  and  over  which  said  Burlington  and  Southwestern  Rail- 
way now  operates  its  road." 

By  reason  of  the  foregoing  allegations  a  vendor's  lien  was  asked. 
To  tne  amended  petition  the  following  answer  was  filed : 

'^(1)  Defendants  deny  that  said  Iowa  ana  Missouri  State  Line  R.  R.  Co. 
ever  sold  to  said  Burlington  and  Southwestern  Ry.  Co.  any  of  the  real  estate 
named  in  petition  or  amendment,  in  any  such  sense  that  either  plaintiff  or 
said  railway  eompany  were  entitled  to  a  vendor^s  lien ;  that  transnction  upon 
which  said  claim  is  based  was  a  consolidation  or  amalgamation  of  the  two 
companies,  and  not  a  sale  or  purchase  within  the  ordinary  acceptation  of 
that  term,  as  will  appear  by  the  articles  of  consolidation  on  file  and  made 
part  thereof.  Wherefore,  defendants  say  that  under  said  articles  neither 
party  could  have  a  vendor's  lien. 

'*  (2)  Defendants  further  say  that  at  the  time  said  articles  of  consolidation 
were  entered  into  plaintiff  was  an  officer  of  said  Iowa  and  IGssouri  State 
Line  R  R  Co.,  and  was  present  and  took  part  in  the  negotiations,  and  as- 
sented thereto,  and  at  the  time  made  no  claim  and  gave  no  notice  of  any  to 
a  lien  on  any  nortion  of  the  property,  and  said  Burlington  and  Southwestern 
R.  R.  Co.,  ana  its  officers  and  agents,  had  no  knowleoffe  of  such  claim,  and 
acted  on  tiie  belief  and  representation  of  the  officers  of  the  Iowa  and  Mis- 
souri State  Line  Ck)mpany  that  there  was  no  lien  or  encumbrance  on  the 
same,  and  defendants  now  say  that  said  plaintiff  is  estopped  from  asserting 
9uch  claim." 

There  was  a  decree  for  the  plaintiff,  and  the  defendants  appeal 
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SsEVSBS,  C.  J. — 1.  The  appellee  insists  the  evidence  has  not 
been  properly  certified ;  that  all  of  it  is  not  before  the  court ;  and 
he  moves  to  strike  out  certain  certificates  of  the  judge  and  clerk, 
beiaaise  not  made  in  time,  and  for  other  reasons.  These  matters 
will  be  first  considered.  The  certificate  signed  by  the  trial  judge, 
after  his  term  of  office  had  expired,  will  be  disregarded,  and  the 
motion  as  to  it  sustained.  The  said  judge,  while  in  office,  si^ed 
a  certificate  stating  'Hhis  cause  was  submitted  upon  a  written 
stipulation  of  the  parties  to  be  heard  upon  depositions  and  docu- 
mentary evidence  on  file  in  the  cause,  and  that  no  oral  testimony 
was  introduced  by  either  partv,  and  the  cause  was  tried  by  the 
court  wholly  upon  written  eviaence  on  file  in  the  record."  The 
abstract  states  the  clerk  certified  to  the  evidence,  and  the  appel- 
lants insist  this  is  sufficient,  because  the  evidence  consisted  wholly 
of  depositions  and  documents  which  were  on  file. 

It  18 provided  by  statute:  "In  an  action  b^  equitable  proceed- 
ings, tned  upon  written  testimony,  the  depositions  and  all  papjers 
wmch  were  used  as  evidence  are  to  be  certified,  not  by  transcript, 
but  in  the  original  form."  Code,  §3184.  This  section  is  the  same 
as  section  3512  of  the  Kevision,  and  it  was  held  in  Baldwin  v. 
Tuttle,  S3  Iowa,  66,  the  certificate  of  the  clerk,  under  his  official 
seal,  that  the  depositions  and  papers  used  as  evidence  on  the  trial, 
in  tneir  original  form,  were  contained  in  the  record  transmitted  to 
this  court,  was  sufficient.  The  same  nile  should  prevail  now,  un- 
less section  3184  of  tlie  Code  has  been  repealed.  We  do  not 
understand  it  to  be  claimed  this  has  been  expressly  done,  but  it  is 
insisted  it  has  been  repealed  by  implication  oy  chapter  145  of  the 
Acts  of  the  Seventeenth  General  Assembly,  which  provides  that 
e(^nitable  actions  shall  be  tried  on  oral  evidence,  taken  down  at  the 
tnal  in  writing,  or  in  the  form  of  depositions,  and  that  "  all  tjie 
evidence  so  taken  shall  be  certified  by  tne  judge  in  term  or  vaca- 
tion, be  made  apart  of  the  record,  and  go  on  appeal  to  the 
rapreme  court,  wiiich  shall  try  the  cause  anew."  Miller's  Code, 
§2742.  When  oral  evidence  is  introduced  at  the  trial  it  can  only 
be  certified  by  the  judge.  Until  this  is  done  it  does  not  become  a 
port  of  the  record.  It  is  true,  it  is  provided  all  the  evidence  shall 
De  80  certified.  But  this  does  not  repeal  section  3184  of  the  Code 
or  conflict  therewith.  Where  the  evidence  consists  of  depositions 
and  papers  on  file,  either  the  judge  or  clerk  may  certify  the  same 
to  this  court.  Both  sections,  therefore,  may  stand,  and  nave  force 
and  effect 

2.  The  abstract  states  the  evidence  was  certified  to  by  the  clerk, 
and  the  abstract  filed  by  the  appellees  states  the  certificate  was 
made  by  the  derk  after  a  term  oi  court  had  intervened — after  the 
cause  was  decided.  It  is  said  the  judge  must  certify  to  the  evi- 
dence during  the  term  or  next  vacation,  and  the  argument  is,  if 
the  judge  cannot  make  a  certificate  after  the  intervention  of  a 
term,  the  clerk  cannot  do  so.     The  rule  as  to  within  what  time  the 
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Sdge  mnst  certify  is  based  upon  a  constraction  of  section  2742  of 
iller's  Code.  Cornell  v.  Cornell,  64  Iowa,  366 ;  [S.  C.  6  N.  W. 
Eep.  534J  But  there  is  no  such  limitation  on  the  power  of  the 
clerk.  Nor  should  there  be,  for  he  can  certify  only  to  the  record 
after  it  is  prepared  for  transmission  to  the  supreme  court,  and  fre- 
quently at  least  a  term  has  intervened  before  this  is  done. 

3.  At  the  conclusion  of  what  purports  to  the  evidence,  the  ab- 
stract states :  ^^  This  is  all  the  evidence  in  tlie  case."  The  abstract 
filed  by  the  appellees  states :  '^  The  abstract  does  not  contain  all  tlie 
evidence  offered  nor  all  introduced  on  the  trial,  nor  is  that  which 
it  does  contain  correctly  absti-acted."  But  the  appellees  fail  to  set 
out  any  additional  eviaence,  or  show  wherein  it  is  not  correctly 
abstracted.  It  is  urged,  the  statement  '^  this  is  all  the  evidence  in 
the  case  "  is  not  suflacient,  because  there  may  have  been  evidence 
offtjred  which  was  not  admitted.  But  the  judge  certified  all  the 
evidence  consisted  of  depositions  and  documentary  evidence  on  file 
in  the  record,  and  the  clerk  has  certified  the  evidence  on  file  and 
of  record  to  this  court.  Now  the  abstract  states  all  the  evidence  is 
contained  therein.  In  the  absence  of  any  showing  to  the  contrary 
this  is  sufficient. 

4.  We  understand  it  to  be  insisted  there  cannot  be  a  trial  anew 
in  this  court,  because  no  motion  was  made  at  the  proper  time  for  a 
trial  on  written  evidence,  as  provided  in  section  2742  of  the  Code. 
This  cause  was  commenced  when  that  section  was  in  force,  and 
upon  the  ground  above  stated  it  was  held  on  the  former  appeal 
there  could  not  be  a  trial  de  novo  in  the  court  When  the  cause 
was  remanded  a  repleader  was  ordered  if  the  parties  should  be  so 
advised.  New  or  additional  pleadings  were  accordingly  filed.  At 
that  time  section  2742  had  oeen  repealed.  We  thmk  the  trial 
should  be  had  in  accordance  with  the  statute  in  force  at  the  time 
the  new  issues  were  joined.  To  all  intents  and  purposes  a  new 
case  was  to  be  tried. 

5.  There  is  no  evidence  tending  to  show  the  plaintiff  sold  the 
defendant  any  real  estate  or  anythmg  else  except  as  follows :  The 
plaintiff  testifies :  "  I  was  the  owner  of  an  interest  in  the  lands 
described  in  the  petition.  The  interest  I  owned  in  the  lands 
.  .  .  was  my  rights  as  a  stockholder  in  the  Iowa  and  Missouri 
State  Line  E.  R.  Co.,  which  company  owned  the  right  of  way 
across  these  lands.  They  had  partially  constructed  a  road-bed  and 
earth-works  for  a  railroad  thereon;  1  sold  mv  interest  in  the  land 
to  the  Iowa  and  Missouri  State  Line  Co.,  of  wnich  I  was  a  director. 
The  State  Line  Company  subsequently  became  reduced  to  a  few 
individuals,  of  which  I  was  one,  and  finally  became  defunct  and 
died  out.  The  Burlington  and  Southwestern  Ry.  Co.  purchased 
lands  and  interest  of  us."  The  only  interest  the  plantiff  had  in 
the  lands  was  such  as  he  possessed  by  reason  of  being  a  stockholder 
in  the  State  Line  Company.  Such  interest  was  purchased  by  the 
Burlington  Company.    Individually  the  plaintiff  had  nothing  to 
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sell  except  liis  interest,  which  consisted  of  stock  in  the  State  Line 
Company. 

It  18  difficult  to  see  how  a  sale  of  his  stock  wonld  entitle  the 
plaintiff  to  a  vendor's  lien.  The  real  transaction  between  the  two 
campanies  and  the  plaintiff  was  as  follows :  The  two  companies 
were  consolidated,  and  in  the  articles  of  consolidation  it  was  pro- 
vided all  contracts  made  by  either  company  were  assumed  by  the 
ooDfiolidated  company,  and  stock  was  to  be  issued  to  persons 
entitled  thereto  in  eimer  company.  As  a  stockholder  in  the  State 
line  Company  the  plaintiff  was  entitled  to  stock  in  the  consoli- 
dated company,  and  nothing  more.  If  it  be  conceded  he  is  entitled 
thereto  now,  this  would  not  give  him  a  vendor's  lien.  But  the 
evidence  shows  the  notes  sued  on  and  on  which  the  lien  is  claimed 
were  given  for  stock  in  tlie  consolidated  company  which  he  sold  to 
the  defendant  company.  Clearly,  we  think,  this  would  not  entitle 
the  plamtifi  to  a  vendor's  lien  on  the  real  estate  of  the  defendant. 
Reversed.  Bee  note  to  Meyer  ««.  Johneon,  ante. 


The  Western  and  Atlantic  E.  E.  Co.  v.  Jones. 

(65  Georgia  BeporU^  681.  September  Term,  1880.) 
Hailroada  are  required  bv  law  to  establish  posts  on  each  side  of  public 
aoaBings,  to  blow  the  whistle  and  check  the  speed  of  its  trains  in  approach- 
ing them,  so  as  to  be  able  to  stop  should  any  one  be  on  the  crossing.  While 
these  provisions  are  intended  to  protect  life  and  property  at  such  crossings, 
jet  where  an  accident  took  place  just  beyond  a  crossing,  the  fact  that  these 
nqairementa  were  disregarded  may  be  considered  by  the  jury  in  determining 
the  question  of  negligence  on  the  part  of  the  employees  of  the  railroad. 

Before  Judge  McCntclien.     Catoosa  Superior  Court. 

Ckawfoed,  J. — This  suit  was  brought  against  the  Western  and 
Atlantic  R  R.  Co.,  to  recover  damages  for  a  horse  killed  by  one  of 
its  trains,  and  for  which  the  jury  found  a  verdict  in  favor  of  the 
plaintiflE  for  the  sura  of  ninety  dollars. 

A  motion  was  made  for  a  new  trial — because  the  evidence  did 
not  support  the  verdict,  and  because  the  court  err^  in  the  instruc- 
tions  given  to  the  juiy. 

The  killing  was  not  denied,  and  the  questions  of  value  and  dil- 
igence were  the  controlling  matters  in  issue.  The  testimony  was 
^th  the  plaintiff  on  the  value — ^and  under  the  decision  of  this  court 
in  the  61  Ga.  11,  it  was  also  with  him  in  the  matter  of  diligence. 

Unless,  therefore,  the  court  erred  in  its  charge,  and  refusal  to 
charge,  the  judgment  must  be  affirmed.  The  defendant  requested 
the  following  cnarge — "  That  all  the  regulations  prescribed  in  sec- 
tion 708  of  the  Code,  as  to  blow-posts,  and  blowmg  and  checking 
tae  trains,  are  intended  solelv  as  a  means  of  insuring  safety  to  per- 
sons or  things  on  the  crossmgs,  or  in  the  act  of  crossing,  and  do 
not  apply  to  stock  which  is  not  on  the  crossing,  or  being  driven 
across  the  same."  In  lieu  of  the  above  request  the  court  charged 
*^'*That  the  law  requires  railroad  companies  to  establish  blow- 
P^ts,  and  to  blow  the  whistle  four  hundred  yards  before  I'eaching 
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a  public  croBfiing,  and  to  continue  to  blow,  to  check  the  speed  of 
the  train,  and  continue  to  check  so  that  they  ma^  Btop  if  any  per- 
son or  thine  should  be  crossing  the  track,  and  is  intended  to  applj 
directly  to  me  protection  of  sucli  crossing. 

"  But  if  you  believe  this  company  failed  to  comply  with  this  la^ 
and  that  such  f aUure  contributed  to  the  killing  of  the  plaintiff's 
horse,  you  may  consider  this  in  connection  with  all  the  other  facts 
and  circumstances  of  the  case  in  determining  whether  or  not  the 
killing  was  caused  by  the  negligence  of  the  agents  of  the  company." 

Lo^ng  at  this  charge  in  the  light  of  the  evidence  and  tne  law 
governing  such  cases,  we  cannot  hold  that  it  was  error.  Trains  are 
to  be  run  in  obedience  to  law,  and  if  they  should  be  run  at  any  time 
or  place,  in  violation  of  a  positive  penal  statute  of  the  state,  such 
an  act  is  not  only  one  of  negligence,  but  of  crime,  and  any  injuries 
to  others  resultmg  therefrom  must  be  responded  to  in  damages. 
Signal  posts  and  the  sounding  of  the  alarm  whistle,  it  is  true,  are 
intendea  to  protect  life  and  property  at  public  crossings,  but  more 
than  this  is  required :  the  employees  of  the  roads  must  have  their 
trains  sufficientlv  in  hand  to  warrant  absolute  protection  at  those 

J>oint8,  and  a  failure  to  do  this  is  negligence.  So  that  in  this  case, 
lad  the  engineer  and  the  men  under  him  obeyed  the  law,  then  the 
speed  of  the  train  could  have  been  checked  in  time  to  have  pre- 
vented injury  on  the  crossing  itself,  but  having  disobeyed  it  he  was 
unable  to  check  it  in  time  to  prevent  the  injury  which  occurred  a 
short  distance  beyond.  The  absence  of  ihe  signal  post,  the  failure 
to  give  the  usual  warning  upon  approaching  the  crossing,  as  well  as 
the  neglect  of  having  his  train  under  control  at  a  point  where  the 
law  dedares  it  his  duty  to  do  so,  may  well  be  considered  by  the 

J'ury  in  determining  upon  the  question  of  n^li^nce  in  killing  the 
Lorse  just  at  the  place  where  he  was  killed.    Fmding  therefore  no 
error  m  the  charge  of  the  judge,  nor  in  his  refusal  to  charge,  the 
judgment  is  afSrmed. 
Judgment  affirmed. 


Benjamin  Haas,  Adm'r, 

V. 

Grand  Rapids  and  Indiana  R  R.  Oo. 

(47  Michigan  Beparts,  401.    January  11,  1882.) 

The  failure  to  erect  a  caution  board  at  railroad  crossingB  as  required  by  the 
statute  does  not  necessarily  make  the  railroad  company  responsible  for  dam- 
ages occasioned  by  a  collision  with  one  of  its  trains  at  the  crossing. 

The  caution  board  is  for  the  purposes  of  a  notification  to  those  who  are 
passing  along  the  road ;  and  where  a  party  is  familiar  with  the  crossing,  and 
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has  frequently  been  over  it»  and  had  it  in  mind  on  the  occasion  in  question 
as  he  approached  it,  he  cannot  be  said  to  have  been  injured  by  the  failure  to 
Ht  op  the  caution. 

The  fact  that  the  approach  of  a  railroad  to  a  highway  crossing  is  obscured 
by  embankments,  or  otherwise,  imposes  upon  traveUers  by  the  highway  as  well 
ai  upon  the  railroad  company  special  care  to  avoid  collisions. 

A  railroad  company  is  not,  as  matter  of  law,  under  obligation  to  station  a 
fiagmin  at  a  road  crossing  in  the  country  because  of  the  approach  to  it  being 
pmally  concealed  bj  eim>ankments  or  otherwise. 

A  team  collided  with  a  railway  train  at  a  road  crossing,  and  the  driver  was 
lolled.  The  railroad  and  the  highway  were  both  below  the  general  surface 
of  the  {[round,  and  an  approaching  train  could  only  be  seen  occasionally  by 
one  diivmg  towards  the  crossing.  The  driver  was  familiar  with  the  crossiDg, 
but  except  that  he  checked  his  team  for  a  moment,  some  four  roads  from  the 
croaing,  he  did  not  appear  to  have  observed  any  precaution.  The  engine 
whistle  was  duly  soundcKl  when  the  crossing  was  approached.  Edd^  that  the 
driver  of  the  team  was  chargeable  with  negligence  directly  contributing  to 
the  collision,  and  that  no  action  would  lie  by  his  administrator  against  the 
nulroad  company. 

£|&ROB  to  Kalamazoo.    Submitted  Oct.  26.    Decided  Jan.  11. 

Case.    Plaintifi  brings  error.     Affirmed. 

H.  C.  Briggs  for  pl^tifE  in  error.  Failure  to  place  fla^ien  at 
unusually  dangerous  railway  crossings  is  ne^gence:  Bnear.  & 
Eedf.  N^ligence  §  484 ;  Chic.  &  Alt.  K.  E.  v.  Hogarth,  88  111.  378 ; 
Eilert  v.  G.B.  &  M.  Ey.  Co.  48  Wis.  606 ;  Mackay  v.  N.  T.  Cent. 
R  R.  35  N.  Y.  80 ;  Bilbee  v.  Lond.,  etc.,  Ry,  18  C.  B.  N.  S.  684 ; 
Weber  v.  N.  T.  C.  &  H.  R.  R.  R  58  N.  Y.  458 ;  accidents  occur- 
ring where  s^als  are  not  given  arepresumed  to  have  been  caused 
by  the  omission :  Havens  v.  Erie  R^.  41  N.  Y.  296 ;  Beisiegel  v. 
K.  Y.  C.  R.  R.  34  N.  Y.  622 ;  omission  to  stop  and  listen  before 
crossing  a  railway  track  is  not,  as  a  matter  of  law,  negli^nce,  if  it 
is  the  duty  of  the  railroad  company  to  give  signals,  ana  no  signal 
is  given :  Cooley  on  Torts,  664 :  Shear,  and  Re&.  Negligence  §31 ; 
Kdlocg  V.  N.  Y.  C.  &  H.  R  R  79  N.  Y.  72;  D.  &  M.  R  R  v. 
Van  Steinberg,  17  Mich.  99. 

Hughes,  0%rien  &  Smiley  for  defendant  in  error.  An  attempt 
to  crofis  a  railway  track  without  trying  to  ascertain  whether  a  train 
is  approaching  is  nedigence :  L.  8.  &  M.  B.  R.  R.  v.  Miller,  25 
Mick  274;  Penn.  R  K.  v.  Beale,  73  Penn.  St.  404 ;  N.  Penn.  R.  R. 
V.  Hefleman,  49  Penn.  St.  60 ;  Hanover  R.  R  v.  Coyle,  55  Penn.  St. 
401  •  Allyn  v.  B.  &  A.  R  R  105  Mass.  77 ;  Butterfield  v.  Western 
R  k  10  Allen,  532 ;  Wilcox  v.  Rome,  Watertown  &  O.  R.  R.  89 
N.  T.  368;  Baxter  v.  Troy  &  Boston  R.  R  41  N.  Y.  502;  Belle- 
fontaine  R  R.  v.  Hunter,  33  Ind.  304;  Telfer  v.  Northern  R  R.  80 
N.  J.  L.  188 ;  Haines  v.  111.  Cent  R  R  41  la.  227 ;  Stubley  v.  L. 
&N.W.Ry.  L.R1EX.  13. 

CooLxr.  J. — ^The  plaintifE  as  administrator  of  the  estate  of  Adrian 
Leenders,  deceased,  sued  the  railroad  company  for  causing  the  death 
of  his  intestate  by  negligently  running  one  of  its  trains  so  as  to 
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collide  with  his  team  while  he  was  crossing  its  track  in  passing  along 
the  public  highway.  In  the  circuit  court  the  case  was  taken  from 
the  ]ui7  by  tne  instruction  of  the  judge  that  they  should  return  a 
verdict  for  the  defendant.  The  instruction  seems  to  have  beeu 
given  because  in  the  opinion  of  the  judge  the  declaration  united  two 
inconsistent  causes  of  action  ;  but  as  the  plaintifi  was  suffered  to  put 
in  all  his  evidence,  if  the  case  is  fatally  defective  for  any  reason,  it 
is  immaterial  whether  the  reason  upon  which  the  circuit  judge  acted 
was  or  was  not  the  correct  one. 

The  defence  insisted  in  the  court  below,  and  insist  here,  that  the 
only  negli^nce  which  was  shown  in  the  case  was  imputable  to 
Leenders  himself,  who  carelessly  drove  against  the  train  though  he 
had  fair  warning  of  its  approach.  This  claim  makes  it  necessary 
to  examine  the  evidence,  and  fortunately  the  record  shows  very 
little  conflict. 

The  collision  occurred  at  a  road  crossing  about  two  miles  south  of 
Kalamazoo.  The  highway  is  an  east  and  west  road  crossing  the  rail- 
road nearly  at  right  angles.  The  railroad  for  a  considerable  distance 
south  of  the  crossing  runs  through  a  cut  which  in  some  places  is  six- 
teen feet  deep,  with  occasional  depressions  in  the  banks  through 
which  an  approaching  train  may  be  seen  from  the  highway.  About 
six  hundred  feet  east  of  the  crossing  is  a  depression  in  the  surface 
of  the  country  through  which  flows  a  brook  in  a  general  direction 

Earallel  to  the  line  of  the  railroad.  The  highway  crosses  this  brook 
y  a  bridge,  and  gradually  ascends  from  the  bridge  until  it  reaches 
within  three  rods  of  the  railroad,  and  from  thence  to  the  crossing 
is  about  on*  a  level  with  the  railroad  track.  On  the  south  side  of 
the  highway  as  the  railroad  is  approached  the  bank  ascends  abruptly 
from  the  beaten  track  twelve  or  fifteen  feet  in  height.  The  time 
of  the  collision  was  about  seven  o'clock  in  the  morning  of  August 
15, 1878.  The  train  was  a  regular  passenger  train  whicn  for  a  long 
time  had  been  accustomed  to  pass  at  about  that  time.  Leenders  was 
familiar  with  the  crossing,  having  passed  it  frequently,  and  he  was 
also  familiar  with  this  train  and  knew  what  its  time  was.  He  was 
on  this  occasion  driving  a  span  of  horses  before  a  double  wagon, 
and  was  seated  upon  a  boara  laid  across  the  bolsters.  This  placed 
him  a  little  lower  in  his  seat  than  he  would  be  if  seated  in  almost 
any  vehicle  in  common  use  on  the  roads.  He  was  approaching  the 
railroad  from  the  east,  and  the  train  was  coming  from  the  south. 
A  witness  named  Ives  was  driving  another  team  behind  him,  and 
stopped  at  the  brook  to  water  his  norses.  He  heard  the  train  ap- 
proaching, and  heard  the  whistle  sounded  three  times  distinctly  at 
about  the  usual  distance  for  sounding  it  from  the  crossing.  He 
heard  no  bell,  but  the  whistle  apparently  attracting  his  attention, 
he  looked  up  at  the  team  Leendere  was  driving  and  saw  it  approach 
the  railroad.  When  at  the  summit  of  the  elevation  Leenders  seemed 
CO  come  to  a  halt,  but  immediately  started  up  again  on  a  trot    Ives 
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eoald  see  the  top  of  the  engine  and  the  heads  of  the  horses  as  they 
approached  each  other,  but  could  not  see  Leenders.  The  engine 
seems  to  have  reached  the  crossing  a  moment  before  the  horses  did, 
and  the  collision  seems  to  have  been  with  the  side  of  the  engine 
throwing  Leenders  from  his  wagon  causing  fatal  injuries.  This  is 
a  brief  statement  of  the  facts.  The  plaintiflE  oflEered  to  prove  that 
there  was  no  warning  board  at  the  crossing,  but  the  ofier  was  over- 
ruled. If  the  fact  when  proved  would  have  been  important,  the 
pkintiff  is  entitled  to  the  benefit  of  it  now. 

It  is  argued  on  the  part  of  the  plaintiff  that  these  facts  show  neg- 
ligence in  the  railroad  company  resulting  in  the  collision.  The  par- 
ticnlar  faults  attributable  to  the  company  are  enumerated,  and  tney 
may  be  considered  in  detail. 

First.  It  is  said  the  plaintiff  offered  to  prove  and  could  have 
proved  that  the  company  had  neglected  to  comply  with  the  provi- 
sion in  the  act  of  1875  (Public  Acts,  p.  188)  which  requires  that  a 
sign-board  with  the  words  "Eaihoad  Crossing"  sliall  be  posted  at 
the  crossing  of  public  roads.  Tliis  posting  is  required  for  the  pro- 
tection of  3ie  public,  and  though  a  penalty  is  imposed  for  neglect, 
individuals  may  no  doubt  have  a  remedy  also  in  case  of  injury  attrib- 
utable to  it.  jBut  there  is  no  claim,  pretence  or  suggestion  in  this 
case  that  the  collision  had  any  connection  whatever  with  the  failure 
to  post  the  sign-board,  or  was  in  any  manner  influenced  or  affected 
by  it.  The  sign-boafd  is  required  as  a  warning  of  the  existence  of 
the  crossing;  as  a  notification  to  those  who  mi^ht  not  observe  or 
be  otherwise  made  aware  of  the  fact.  But  in  this  case  the  plaintiff 
gave  evidence  that  his  decedent  was  entirely  familiar  with  the  cross- 
ing; that  he  not  only  knew  about  it  but  had  frequent  occasion  to 
pass  over  it.  More  than  this,  it  was  a  part  of  the  plaintiff's  case 
that  the  decedent  had  the  crossing  in  mind  when  he  approached  it 
on  the  occasion  in  question,  and  cnecked  his  team  to  listen  for  sig- 
nals of  approaching  trains.  After  this  showing  by  the  plaintiff 
himself  it  was  of  no  importance  in  the  case  that  the  railroad  com- 
pany had  failed  to  erect  the  caution  board.  The  duty  to  erect  it 
was  a  duty  to  the  public ;  and  no  private  action  could  be  grounded 
upon  the  n^ect  unless  individual  injury  was  traced  to  it.  Paka- 
linsky  v.  N.  T.  Central,  etc.,  K.  E.  Co.,  82  N.  T.  424. 

Second.  It  is  said  there  was  evidence  from  which  the  jury  might 
have  found  that  the  bell  was  not  rung  continuously  for  forty  rods 
before  the  engine  reached  the  crossing,  as  is  also  required  by  the 
same  statute.  We  doubt  if  there  was  such  evidence.  There  was 
native  evidence  that  some  parties  who  were  in  the  vicinity  did 
not  hear  or  did  not  notice  the  ringing  of  the  bell ;  but  some  of  these 
were  on  the  cars,  and  some  were  where  the  banks  of  the  excavation 
tended  to  interrupt  or  to  deaden  the  sound ;  and  if  the  bell  was 
nmg,  there  was  nothing  remarkable  and  nothing  surprising  in  the 
fact  that  persons  in  the  vicinity,  with  their  thoughts  presumptively 
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on  their  own  aflEairs,  failed  to  notice  it.  The  aflirmative  evidence 
that  the  bell  was  rung  is  very  full  and  positive.  It  is  conceded  by 
the  plaintiff  that  the  whistle  was  sounded  tliree  times  distinctly, 
and  this  is  always  the  more  effective  warnings  and  far  the  more 
likely  to  attract  attention.  Every  one  who  was  in  the  vicimty,  and 
who  was  summoned  as  a  witness,  noticed  this  warning ;  even  those 
who  were  upon  the  train,  and  whose  location  was  least  favorable  for 
the  purpose.  The  jury  could  scarcely  have  found  that  the  decedent 
alone  failed  to  hear  it,  if  he  listened,  as  it  is  assumed  he  did. 

Third.  It  is  said  this  crossing  was  so  peculiarly  dangerons,  be- 
cause of  the  excavations  through  which  are  run  both  the  highway 
and  the  railroad,  that  the  railroad  company  did  not  discharge  its 
full  duty  to  the  public  unless  it  stationed  a  flagman  there  to  give 
warning  of  approaching  trams,  and  that  the  failure  to  have  such  a 
flagman  was  negligence  directly  contributing  to  the  casualty.     It 
would  no  doubt  nave  tended  to  the  security  of  travellers  had  a  flag- 
man been  kept  at  this  point  as  is  suggested,  but  there  is  no  statute 
requiring  it,  and  the  judiciary  cannot  establish  police  regulations 
on  their  own  judgment  where  the  Legislature  has  apparently  con- 
sidered none  essential.    This  was  the  crossing  of  a  common  Iiigh- 
way,  in  the  open  country,  with  nothing  to  render  it  unusually 
hazardous  except  the  fact  of  excavations ;  but  over  the  banks  a  train 
would  be  seen  at  intervals  by  one  who  was  approaching  the  cross- 
ing, and  with  ordinary  care  it  would  seem  that  he  must  avoid  any 
collision.    The  crossing  of  the  two  roads  was  on  a  level,  and  unless 
one  was  approaching  with  an  unmanageable  team,  there  should  have 
been  no  mmculty  in  stopping  if  danger  was  perceived.   There  must 
be  many  more  dangerous  crossings  of  country  roads  than  this.    Be- 
fore we  could  say  that  the  neglect  to  station  a  flagman  at  it  was 
culpable  fault,  it  should  be  made  to  appear  that  me  danger  was 
altogether  exceptional ;  that  there  was  something  in  the  case  which 
rendered  ordinary  care  on  the  part  of  the  traveller  an  insuflicient 

Erotection  against  injury,  and  therefore  made  the  assumption  of  this 
urden  on  the  part  of  the  railroad  company,  of  the  employment  of 
a  flagman,  a  matter  of  common  duty  for  the  safety  of  others.  This 
does  not  appear  to  be  such  a  case. 

But  the  fatal  defect  in  the  case  of  the  plaintiff  is  the  negligence 
of  the  decedent  himself.  There  is  not  in  the  evidence  the  sli^test 
indication  that  he  observed  any  precaution  whatever,  unless  his 
checking  his  team  when  three  rods  or  so  from  the  crossing  is  to  be 
referred  to  prudence.  With  respect  to  this  we  are  left  to  conjecture ; 
we  only  know  that  there  was  evidence  tending  to  show  mat  the 
decedent  checked  his  team  for  an  instant,  and  that  he  then  went 
forward  upon  a  brisk  trot  until  the  heads  of  his  horses  came  in  colli- 
sion with  the  engine.  To  excuse  this  we  are  told  that  the  crossing 
was  peculiarly  exposed  to  danger  because  of  the  banks  on  either 
side  of  the  approach ;  and  that  it  was  the  duty  of  the  railroad  com- 
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paDj  becanse  of  this  to  observe  extraordinary  precautions.  We  ma j 
eoDoede  this,  bnt  it  does  not  aid  the  plaintin.  The  peculiar  riska 
of  the  crossing  imposed  upon  the  decedent  the  duty  of  special  can- 
tion  also ;  and  as  he  knew  that  a  regular  train  was  due  at  the  cross- 
ing at  abont  that  time,  he  was  under  the  highest  possible  obligation 
to  observe  snch  precautions  as  would  be  needful  to  avoid  a  collision. 
Pennsylvania  R.  R.  Co.  v.  Beale,  73  Penn.  St.  504.  We  may  con- 
cede ttiat  the  railroad  company  failed  to  sound  the  bell ;  but  this 
did  not  relieve  the  decedent  from  the  duty  of  taking  ordinary  pre- 
cautions for  his  own  safety.  Bailroad  Co.  v.  Houston,  95  U.  S.  697,. 
702.  And  what  ordinary  prudence  would  demand  must  be  deter- 
mined on  a  view  of  all  tne  circumstances.  It  is  vain  to  urge  or  to 
?retend  that  ordinary  precautions  were  made  use  of  in  this  case, 
'o  move  forward  briskly  as  the  decedent  did,  from  a  point  whence 
an  approaching  train  would  not  be  seen,  at  a  time  when  it  was 
known  by  him  that  a  train  was  due,  and  not  to  pause  until  the  train 
was  encountered,  was  so  far  from  beinff  ordinary  prudence  that  it 
approached  more  nearly  to  absolute  recklessness.  This  subject  waa 
fatly  considered  in  Lake  Shore,  etc.,  B.  B.  Co.  v.  Miller,  25  Mich. 
274^  on  facts  much  resembling  these,  and  the  conclusion  was  reached 
that  the  contributory  negligence  precluded  any  recovery.  That 
case  must  rule  this.  The  cases  of  Chicago,  etc.,  K.  R.  Co.  v.  Lee,  8T 
Dl.  454 ;  Heame  v.  Eailroad  Co.  50  Cal.  482 ;  Toledo,  etc.,  R.  R.  Co. 
V,  Shuckman,  50  Ind.  42 ;  Chicago,  etc.,  R.  R.  Co.  v.  Dimick,  2  Am. 
and  Eng.  R.  R.  Cas.  201 ;  Henze  v.  St.  Louis,  etc.,  R.  R.  Co.  ibid. 
212,  and  many  others,  too  numerous  to  be  collated  here,  are  to  the 
aame  effect. 

There  is  no  error  in  the  record,  and   the  judgment  must  be 
affirmed  with  costs. 
The  other  Justices  concurred. 

See  note,  a  Am.  and  Eng.  R.  R.  Cas.  80. 


Sthong,  Respondent, 

V. 

Placervillb  R.  R.  Co.,  Appellants 

{Adtanee  Cau,  California.    August  25,  1882.} 

Action  to  recover  damages  for  injuries  resulting  from  the  negligence  of 
defendaDt,  whereby  plaintin^s  team  was  frightened,  resulting  in  the  injuries 
to  plaintiff  complained  of.  Held,  the  evidence  tended  to  prove  that  the  in- 
jmy  complained  of  was  the  direct  result  of  the  omission  to  ring  the  loco* 
motive  bell  as  required  by  the  statute  (486  C.  C). 

The  question  whether  plaintiff  was  so  plainly  guilty  of  contributory  neg- 
{iS^Qce  as  that  the  court  below  should  have  granted  a  nonsuit,  or  new  trifd, 
is  to  be  determined — as  such  questions  must  always  be  determined — by  the 
pvticolar  circumstances  of  the  case. 

8  A.  &  E.  R  Cas.— 18 
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Plaintift  had  a  right  to  drive  upon  M  Street,  Sacramento,  and  to  croaa  the 
track  at  the  foot  of  that  street,  proTided  he  adopted  every  reasonable  pre- 
caution against  injury  from  moving  trains.  There  was  evidence  that  M  Street 
was  built  up  on  each  side,  and  lined  with  piles  of  lumber  in  such  manner 
as  that  a  tram  upon  the  track  could  not  be  seen  until  plaintiff  approached 
very  near  to  the  track. 

Plaintiff  had  a  ri^ht  to  relv  upon  the  performance  by  those  on  the  loco- 
motive of  every  act  imposed  by  law  upon  them  when  approaching  a  crossing. 
In  the  legal  sense  he  was  innocent  of  negligence  unless  there  was  a  want  of 
ordinary  care  and  prudence  on  his  part. 

The  rule  is,  not  that  any  degree  of  negligence,  however  slight,  which 
directly  concurs  in  producing  the  injury,  will  prevent  a  recovery;  but  if  the 
negligence  of  the  plaintiff,  amounting  to  the  aosence  of  ordinary  care,  ahall 
Gontnbute  proximately,  in  any  degree,  to  the  injury,  the  plaintiff  shall  not 
recover. 

The  degree  of  caution  required  is  relative  to  the  risk;  but  no  person  is 
bound  to  assume  that  another  will  abandon  any  reasonsble  precaution,  or 
violate  the  obligation  imposed  upon  him  by  the  laws  of  the  land.  It  can- 
not be  imputed  as  negligence  in  plaintiff  that  he  did  not  anticipate  culpable 
negligence  on  the  part  of  the  employees  of  defendant.  It  was  not  the  duty 
of  plaintiff  to  stop,  fasten  his  horse  at  some  point  considerably  distant  from 
the  track,  ahd  from  thence  to  make  a  reconnoissance  of  the  situation  afoot. 

The  verdict  does  not  prove  that  the  jury  disobeyed  an  instruction  given  at 
defendant's  request,  because  they  may  have  found  that  plaintiff  could  not 
have  heard  the  approach  of  a  locomotive  or  train  had  his  horses  been  walk- 
ing. 

If  there  is  imminent  danger  of  a  collision,  which  might  be  avoided  by 
stopping  or  slowing  a  train,  the  engineer  cannot  justify  himself  in  driving 
his  engine  upon  a  wagon  and  horses  under  the  plea  that  the  driver  should 
have  kept  out  of  the  way. 

The  jury  had  been  told,  in  effect,  that  if  plaintiff  could  have  heard  the 
locomotive  in  time  to  avoid  the  consequences  which  followed,  he  was  guilty 
of  contributor^^  negligence.  This  charge  was  more  strongly  in  favor  of  de- 
fendant than  if  they  had  been  told  that  he  should  give  way  to  the  locomo- 
tive after  he  saw  or  heard  it. 

It  ciCnnot  be  said  that  plaintiff  ought  not  to  have  recovered,  if,  by  reason 
of  the  carelessness  of  the  engine-driver  and  without  any  want  of  prudent 
care  on  his  part,  he  found  himself  in  such  close  proximity  to  the  locomotive 
as  that  his  team,  composed  of  horses  ordinarily  well  broken,  and  of  ordinary 

fentleness,  frightened  and  ran.    All  the  circumstances  were  to  be  considered 
y  the  jury. 

The  proposition  that  plaintiff  ought  not  to  recover  unless  the  locomotive, 
or  some  part  of  the  train,  came  into  actual  contact  with  his  horse  or  vehicle, 
cannot  be  maintained. 

An  order  denying  a  motion  for  a  new  trial  will  not  be  disturbed  where 
there  is  a  substantiaJ  conflict  in  the  evidence. 

Appeal  from  Superior  Conrt,  Sacramento  County. 

T.  B.  McFarland,  for  appellant. 

Cadwalader,  Devlin,  and  Hopper,  for  respondent. 

MoKmsTBY,  J.,  delivered  the  opinion  of  the  court. 

There  was  certainly  a  very  substantial  conflict  in  the  evidence 
with  reference  to  negligence  on  the  pai*t  of  the  defendant,  and  the 
court  below  denied  a  motion  for  a  new  trial. 

The  question  whether  plaintiff  was  so  plainly  guilty  of  contribu- 
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toiy  Degligence  as  that  the  court  below  should  have  granted  a  non- 
sailor  new  trial,  is  to  be  determined — ^as  such  questions  must 
alwajs  be  determined — by  the  particular  circumstances  of  the  case. 
Plaintiff  had  a  right  to  drive  upon  "  M  "  Street,  and  to  cross  the 
track  at  the  foot  of  that  street,  provided  he  adopted  every  reason- 
able precaution  ji^inst  injury  from  moving  trains.     Tnere  was 
evidence  that  "  M''  Street  was  built  upon  eaSi  side,  and  lined  with 
piles  of  lumber  in  such  a  manner  as  that  a  train  upon  the  mile 
track  could  not  be  seen  until  plaintiff  approached  very  near  to  the 
track    What  should  he  have  done  to  avoid  the  imputation  of  neg- 
ligence t    The  engine  bell  was  not  itmg  as  required  by  section  486 
of  the  Civil  Code.     This  must  be  assumed  in  this  court,  because 
there  was  testimony  to  that  effect.     Nor  can  it  be  presumed,  as 
against  the  verdict,  that  the  noise  of  plaintiff's  wagon,  as  his  horses 
were  proceeding  upon  a  "  slow  trot,"  would  have  prevented  his 
hearing  the  bell,  had  the  bell  been  rung.     Plaintiff  Iiad  a  right  to 
rely  upon  the  performance  by  those  on  the  locomotive  of  every 
act  imposed  by  law  upon  them  when  approaching  a  crossing.    In 
the  legal  sense,  he  was  innocent  of  negligence,  unless  there  was  a 
want  of  ordinary  care  and  prudence  on  his  part.     The  rule  is,  not 
that  any  degree  of  negligence,  however  slignt,  which  directly  con- 
curs in  producing  the  iniury,  will  prevent  a  recovery ;  but  if  the 
negUgence  of  the  plaintiff,  amounting  to  the  absence  of  ordinary 
care,  shall  contribute  proximately,  in  any  degree,  to  the  Injuiy,  the 
plaintiff  shall  not  recover.    Bobinson  v.  W.  r.  E.  R.  Co.,  48  Cal. 
423.    A  very  timid  or  cautious  person  would  not,  perhaps,  have 
driven  in  the  direction  of  the  railroad,  knowing  that  a  tram  might 
pass  along  the  track,  and  that  the  warning  bell  might  not  be 
sounded.    But  the  question  is :  Did  the  plaintiff  exercise  ordinary 
care  and  prudence  in  doing  what  he  did  i    The  degree  of  caution 
required  is  relative  to  the  risk ;  but  no  person  is  bound  to  assume 
that  another  will  abandon  any  reasonable  precaution,  or  violate  the 
obligation  imposed  upon  him  by  the  laws  of  the  land.     Plaintiff 
was  authorized  to  assume  that  all  other  persons  using  the  street 
would  do  so  with  due  care.    It  cannot  be  imputed  as  negligence 
that  he  did  not  anticipate  culpable  negligence  on  the  pait  of  the 
employees  of  defendant.     (Snearman  &  Bedfield,  sec.  31.)    He 
had  a  ri^ht  to  assume,  until  lie  reached  a  point  where  he  could  look 
up  and  Sown  the  track,  that  no  train  was  approaching  the  crossing, 
because  there  was  no  sound  of  an  engine  bell.    He  would  have 
had  no  right  to  close  his  eyes  had  he  oeen  in  a  position  to  see  the 
track ;  but,  as  already  stated,  the  evidence  shows  that  he  could  not 
look  up  and  down  the  track,  because  of  the  intervening  buildings 
and  lumber,  until  he  reached  a  point  very  near  it.     Had  he  been 
where  the  track  was  ordinarily  visible,  but  some  transitory  obstacle 
impeded  his  vision,  as  the  clouds  of  dust  in  Fleming's  case,  48  Cal. 
253,  it  might  have  been  his  duty  to  wait  until  the  obstacle  was  re- 
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moved.  But  here  plaintifi's  view  was  cut  off  by  permanent  ereo 
tions ;  he  certainly  nad  the  right  to  use  the  street.  We  cannot  say 
that  it  was  his  duty  to  stop,  fasten  his  team  at  some  point  consider- 
ably distant  from  tne  track,  and  from  thence  make  a  reconnoissance 
of  the  situation  afoot.  Whether  plaintiff  was  properly  cautions 
after  lie  reached  a  place  from  whicli  he  could  see  the  track  was  a 
question  of  fact  as  to  which  we  cannot  say  the  jury  found  wrongly. 

Of  course  our  conclusion  assumes  the  facts  to  have  been  as  te8> 
tified  to  by  plaintiff  and  his  witnesses,  since  the  only  point  to  be 
considered  here  is  whether  the  question  of  contributory  negligence 
should  have  been  taken  away  from  the  jury  or  a  new  trial  granted. 

Appellant  argues  that  the  jury  disobeyed  the  eleventh  instruc- 
tion given  at  the  request  of  defendant's  counsel.  The  verdict  does 
not  prove  this,  because  the  jury  may  have  found  that  plaintiff  could 
not  nave  heard  the  approach  of  a  locomotive  or  train  had  his 
horses  been  walking. 

The  general  statement  in  the  fifth  instruction  asked  for  by  de- 
fendants cx)unsel  is  taken  from  Shearman  &  Kedfield,  sec.  481. 
Separated  from  the  context,  however,  it  might  have  misled  tlie 
iury,  and  the  court  below  was  justified  in  refusing  it.  As  offered, 
it  might  have  been  applied  to  the  question  of  negligence  on  the 
part  of  defendant,  if  there  is  imminent  danger  of  collision, 
which  might  be  avoided  bv  stopping  or  slowing  a  train,  the  engi- 
neer cannot  justify  himself  in  driving  his  engine  upon  a  wagon 
and  horses,  under  the  plea  that  the  driver  should  have  kept  out  of 
the  way.  The  case  shows  no  contest  for  the  right  of  way.  Tlie 
jury  had  been  told  in  effect  that  if  plaintiff  could  have  heard  the 
locomotive  in  time  to  avoid  the  consequences  which  followed,  he 
was  guilty  of  contributory  negligence.  This  charge  was  more 
strongly  in  favor  of  defendant  than  if  they  had  been  told  that  he 
should  give  way  to  the  locomotive  after  he  saw  or  heard  it. 

The  sixth  instruction  asked  by  defendant  was  to  the  effect  that 
plaintiff  could  not  recover  if  his  horses  were  frightened  by  the  ap- 
pearance of  the  locomotive,  or  the  ordinary  sound  of  its  passage.  The 
insti-uction  ignores  the  other  circumstances  of  the  case.  We  cannot 
say  that  the  plaintiff  ought  not  to  have  recovered,  if,  by  reason  of  the 
carelessness  of  the  engine-driver,  and  without  any  want  of  prudent 
care  on  his  own  part,  lie  found  himself  in  such  close  proximity  to 
the  locomotive,  as  that  his  team,  composed  of  horses  ordinarily  well 
broken,  and  of  ordinary  gentleness,  were  startled,  frightened,  and 
ran.  AH  the  circumstances  were  to  be  considered  by  the  jury. 
The  seventh  instruction  goes  to  the  extent  of  declaring  that  plain- 
tiff ought  not  to  recover  unless  the  locomotive,  or  some  part  of  the 
train  came  into  actual  contact  with  the  horees  or  vehicle.  This 
proposition  cannot  be  successfully  maintained. 

Hasket  v,  Indianaj)olis  R.  R.  Co.,  10  Ind.  409,  cited  by  appellant, 
was  a  case  in  which  it  was  held,  that,  under  a  statute,  which  for 
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the  recovery  of  the  value  of  any  animal  killed  or  injured  "by  the 
cars  or  locomotive,  or  other  carnages"  used  on  a  railroad,  no  recovery 
conld  be  had  unless  the  animal  was  struck  by  a  car,  locomotive, 
or  carria^ ;  the  court  saying,  the  words  to  the  statute,  in  their 
ordinary  import  involved  an  actual  collision.  In  Burton  R.  R.  Co., 
4  Harrington,  452,  also  cited  by  appellant,  it  was  only  said  that 
plaintiff  could  not  recover  unless  clefendant  was  guilty  of  negli- 
gence. The  head-note  should  be  read  in  connection  with  the  state- 
ment of  facts  and  opinion. 

In  the  case  before  us  the  evidencje  certainlv  tended  to  prove  that 
the  injury  was  the  direct  result  of  the  omission  to  ring  tne  bell  as 
reonired  by  the  statute. 

We  can  see  no  contradiction  between  instruction  7  given  at  the 
request  of  plaintiflP,  and  instruction  7  given  at  the  request  of  de- 
fendant Nor  is  there  any  substantial  contradiction  between  No.  7 
given  for  plaintifi,  and  No.  11  given  for  defendant. 

The  court  did  not  orr  in  overruling  the  demurrer  to  the  amended 
complaint. 

Judgment 'and  order  affirmed. 

I  concur :  Myrick,  J. 

I  concur  in  the  judgment :  McEee,  J. 

See  note,  2  Am.  and  Eng.  R.  R  Gas.  180. 
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St.  Paul,  M.  and  M.  Rr.  Co^ 

(Adwtnee  Com,  Mmnewta.     October  26,  188^) 

Upon  the  trial  of  an  issue  of  negligence  of  a  railroad  companj  in  the  run- 
nsng  of  its  train  within  the  limits  of  an  incorporated  city,  the  fact  that  the 
nte  of  speed  at  which  the  train  was  run  was  prohibited  by  an  ordinance  of  the 
d^  is  competent  evidence  of  negligence,  and  may  be  proved,  although  the 
extftence  of  the  ordinance  has  not  been  alleged  in  the  pleadings.  Evidence 
in  this  case  considered  as  tending  to  show  that  plaintiff,  before  coming  to  the 
rulroad  crossing,  where  he  was  injured  by  a  passing  train,  seasonably  exercised 
Ilia  duty  of  looking  along  the  line  of  the  railroad  track,  and  as  having  been 
properly  submitted  to  the  jury.  The  refusal  to  instruct  the  jury  as  requested 
u  not  error  where  the  instruction  submitted  to  the  court  assumes  a  fact  which 
is  in  issue,  and  upon  which  the  evidence  is  conflicting. 

A  request  for  an  instruction  to  the  jury  to  the  effect  that  it  was  the  duty 
of  plaintiff  (in  the  exercise  of  carefulness)  to  do  that  which  the  evidence  tends 
to  show  he  was  unable  to  do,  was  rightly  refused. 

Appeal  from  order  demring  defendant's  motion  for  a  new  trial, 
district  court,  county  of  Hennepin. 
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Baxter.  Gresham  &  Panney,  for  respondent.  B.  B.  Oalusha  and 
Benton  Ss  Soberte,  for  appellant. 

D10KIN8ON,  J. — A  recovery  was  songlit  in  this  action  for  in jnrieB 
soffered  by  plaintifi  from  collision  with  a  train  of  cars  of  the  de- 
fendant at  its  crossing  of  a  street  in  the  city  of  Minneapolis.  The 
right  to  recover  is  bsused  upon  alleged  negligence  in  the  running  of 
the  train.  The  answer  puts  this  in  issue  and  charges  contributory 
negligence  on  the  part  of  the  plaintiff. 

1.  The  evidence  upon  the  trial  tended  to  show  that  the  train  was 
ijsnning  at  the  rate  of  from  12  to  15  miles  an  hour.  The  court  re- 
ceived m  evidence,  a^inst  defendant's  objection,  an  ordinance  of 
the  city  which  forbade  the  running  of  railroad  locomotives  or  cars 
within  the  city  at  a  rate  of  speed  greater  than  six  miles  an  hoar. 
This  is  claimed  to  have  been  error,  for  the  reason  that  the  enact- 
ment or  existence  of  the  ordinance  had  not  been  pleaded.  The 
objection  cannot  be  sustained.  The  fact  that  the  rate  of  speed  at 
which  the  train  was  run  was  prohibited  by  the  municipal  law  was 
competent  evidence  going  to  prove  negl^nce.  Kelly  v.  St.  Paul, 
M.  and  M.  Ry.  Co.;  6  Am.  and  Eng.  K.  R.  Cas.  93 ;  Massoth  v. 
Delaware  and  H.  Canal  Co.,  64  N.  Y.  524,  and  being  evidence  of 
the  fact  pleaded  it  might  be  proved,  although  the  existence  of  the 
ordinance  had  not  been  alleged  in  the  complaint. 

2.  It  is  urged  that  the  undisputed  evidence  shows  that  the  plain- 
tiff contributed  to  the  occurrence  of  the  accident  by  his  own  negli- 
gence in  not  looking  seasonably  for  approaching  trains.  The  issue 
as  to  plaintiff's  negligence  was  submitted  to  the  jury.  The  ques- 
tion now  presented  is,  does  it  conclusively  appear  that  the  plaintiff 
did  not  look  up  the  line  of  the  track  as  soon  as  he  could  do  so,  or 
as  soon  as  common  prudence  demanded?  Two  streets  intersect 
nearly  at  right  angles.  Along  over  these  the  railroad  is  laid.  The 
plaintiff,  travelling  upon  the  other  street,  was  approaching  the  rail- 
road crossing,  and  his  view  in  the  direction  whence  the  train  came 
was  obstructed  by  buildings,  so  that  he  could  not  have  seen  tlie 
cars  until  he  approached  the  point  of  intersection  of  the  streets  so 
that  he  could  see  along  the  track  past  a  building  standing  at  the 
comer  or  junction  of  tne  two  streets.  This  building  stood  58  feet 
from  the  centre  of  the  railroad  track.  Plaintiff  was  driving  his 
span  of  horses  with  a  sleigh  at  a  slow  trot.  The  horses  were  ordi- 
narily easily  managed,  and  had  never  been  afraid  of  railroad  cars. 
The  plaintiff  did  see  the  train,  as  the  evidence  shows,  after  he 
passed  the  obstruction  at  the  street  comer,  and  before  his  horses 
came  to  the  railroad  track  and  tried  to  stop  them,  but  they  became 
frightened  so  that  he  could  not  control  them,  and  ran  across  the 
track  ahead  of  the  locomotive,  which  struck  the  sleigh  as  it  passed 
over  the  rails. 

The  evidence  of  the  plaintiff  as  to  whether  he  did  look  along  the 
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tuck  aa  soon  as  he  came  where  he  could  do  so  is  confused,  and  not 
in  all  respects  consistent,  so  that  it  is  not  clear  what  he  intended  to 
state  the  fact  to  be.  The  following  is  a  part  of  his  testimony :  '*  I 
saw  the  cars  coning  there  on  the  comer,  and  that  is  all  I  saw,  and 
then  the  horses  jumped.  .  .  .  The  cars  came  right  on  the  comer 
diere  wheo  I  came  tnere,  and  I  saw  them,  and  that  made  me  afiuid 
and  the  horses  afraid.  .  .  .  When  I  saw  the  cars  I  was  not  a  good 
wajB  past  that  house ;  I  was  right  close  by  it.  .  .  .  When  I  first 
saw  the  cars  the  engine  was  on  Main  Street"  (on  which  plaintifE 
was  travelling).  There  is  other  evidence  indicating  that  the  plain- 
tiff did  not  look  in  the  direction  of  the  train  until  he  had  passed 
over  a  considerable  part  of  the  distance  between  the  point  where  he 
might  have  seen  the  tiuin  and  the  place  of  collision,  but  we  think 
the  inference  may  fairly  be  drawn  from  the  testimony  above 
redted  that  he  did  look  at  the  comer  mentioned,  and  that  the  train 
was  then  very  near  to  the  crossing.  Tt  was  the  province  of  the  jury 
to  mterpret  the  confused  and  seemingly  contradictoiy  testimony  of 
the  plaintiff,  and  since  it  may  fairly  be  interpreted  as  showing  that 
he  md  do  all  that  is  claimed  he  ought  to  have  done  in  this  respect, 
we  may  not  reverse  the  conclusions  of  the  jury  and  of  the  trial 
oonrt    The  issue  was  properly  left  to  the  jury. 

3.  The  refusal  of  the  coWt  to  charge  the  jury  as  requested  in  the 
fifth  proposition  submitted  by  defendant  was  not  error.  It  re- 
qaested  the  instruction  that  if  the  plaintiff  had  stopped  to  listen  he 
might  have  heard  the  train  approach,  even  though  tne  bell  was  not 
ringing.  The  court  was  askeq  to  assume  too  much.  The  evidence 
of  plaintiff  and  of  another  man  who  was  in  the  sleigh  with  him 
went  to  show  that  tliey  did  listen,  and  could  not  hear  the  cars,  and 
that  no  bell  was  rung  until  the  train  was  very  near  the  street  cross- 
ing. Stilt  another  witness  testified  to  the  fact  that  the  sound  of 
the  train  was  not  very  perceptible,  suggesting*  that  the  wind  per- 
haps made  it  less  distinct  than  usual.  It  does  not  appear  whether 
any  other  cause  pi*evented  the  plaintiff  from  hearmg  the  train. 
This  request  is  erroneous,  too,  in  that  the  court  were  asked  to  say 
that  it  was  the  plaintiff's  duty,  on  approaching  the  point  where  he 
oonld  see  the  track,  to  keep  ms  team  in  such  control  that  he  could 
stop  it  within  the  distance  between  where  he  could  see  the  track,  and 
the  crossing  itself,  and  if  he  failed  he  cannot  recover.  It  is  enough 
to  say  of  this  that  the  law  does  not  conclusively  presume  negligence 
from  his  inability  to  control  his  horses,  or  to  prevent  their  running 
away  when  they  became  frightened  by  the  train. 

4.  Another  instruction,  req^uested  by  defendant  and  refused,  was 
as  follows :  "  In  view  of  the  iact  that  plaintiff  could  not  see  whether 
any  train  was  coming  until  within  60  or  70  feet  of  the  crossing, 
and  in  consideration  of  all  the  other  undisputed  facts  in  this  case, 
it  was  plaintiff's  duty  as  soon  as  he  got  where  he  could  see  the  track 
to  come  to  a  full  stop,  and  both  look  and  listen  for  the  coming  train, 
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nnlefis  he  could  by  other  means  discover  the  approaching  danger  in 
time  to  avoid  it."  This  involves  a  similar  error  to  that  embodied 
in  the  previous  request.  The  court  was  asked  to  say  in  effect  that 
plaintin's  failure  to  stop  his  team  with  the  conditions  named  was 
uegli^nce.  The  evidence  tends  to  show  that  he  was  unable  to 
fitop  His  horses  by  reason  of  their  becoming  suddenly  frightened. 
The  non-performance  of  impossible  things  does  not  constitute  neg- 
ligence. 

The  order  ref  nsing  a  new  trial  is  affirmed. 

Judge  Mitchell  was  not  present  on  argument  and  took  no  part 
in  this  decision. 

See  note,  6  Am.  and  Eng.  R.  R.  Cas.  123. 


FsioK 

V. 

St.  Louts,  etc.,  R.  Co. 

(Adoanee  Com.     Miwmri^  1882.) 


In  passing  upon  a  demurrer  to  the  evidence,  the  court  is  required  to  make 
^very  inference  of  fact  in  favor  of  the  party  offering  the  evidence  which  a 
jury  might,  with  any  degree  of  propriety,  have  inferred  in  his  favor;  and  if, 
when  viewed  in  this  light,  it  is  sufficient  to  support  a  verdict  in  his  favor, 
the  demurrer  should  be  sustained.  But  the  court  is  not  at  liberty,  in  passing 
on  such  demurrer,  to  make  inferences  of  fact  in  favor  of  the  defendant  to 
countervail  or  overthrow,  either  presumptions  of  law  or  inferences  of  fact,  in 
favor  of  the  plaintiff.  Buesching  v.  St.  Louis  Gaslight  Co.,  73  Mo.  281,  12 
Cent.  L.  J.  273 ;  followed  and  approved. 

At  street  crossings  in  a  town  or  city  where  the  public  have  a  right  to  be, 
snd  where  people  are  constantly  passing  and  repassing,  railroads  should  exer- 
cise a  high  degree  of  vi^lance ;  the  signals  required  by  law  for  the  protec- 
tion of  travellers  upon  tne  highway  should  be  given,  and  the  servants  of  the 
company  in  charge  of  the  train  should  be  at  their  posts  observant  of  the 
track,  and  ready  at  a  moment's  notice  to  avert,  if  possible,  any  apprehended 
danger. 

The  plaintiff,  an  infant  of  tender  years,  was  run  over  and  injured  by  a 
gravel  train  of  the  defendant,  midway  between  Grand  avenue  and  Theresa 
street,  in  the  city  of  St.  Louis.  The  evidence  was  conflicting  as  to  the  length 
of  time  she  was  on  the  track  before  tbe  injury,  but  the  track  was  level,  the 
view  between  the  streets  was  unobstructed ;  the  road  was  unfenced,  there 
were  dwellings  on  either  side;  there  was  a  pathway  leading  across  the  track, 
and  the  train  was  approaching  a  crossing.  Beld^  that  if  the  servants  of  the 
defendant  saw,  or,  by  the  exercise  of  ordinary  care,  under  the  circum- 
fitsnoes  stated,  could  have  seen  the  plaintiff  in  time  to  have  avoided  injuring 
her,  and  failed  to  do  so,  the  defendant  is  liable,  and  whether  the  servants 
•of  the  defendant  were,  about  the  time  of  the  injury,  using  such  care  was  a 
question  of  fact  for  the  jury. 

An  instruction  asked  in  such  case  by  the  defendant,  which  exempted 
the  defendant  from  liability,  unless  the  train  could  have  been  stopped  la 
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tme  to  have  prerented  the  accidept  after  the  dangerous  situation  of 
plaintiff  was  diacoTcred,  was  properly  refused,  because  not  containing  the 
qufllificationa,  ^*  or  by  the  exercise  of  ordinary  care  would  have  been  discov- 
ered." 

Where  what  constitutes  a  proper  rate  of  speed  depends  upon  the  length  and 
character  of  the  train,  the  location  and  particular  surrounaings  of  the  track 
and  other  circumstances,  and  no  law  or  ordinance  regulating  the  speed  of 
tnins  and  applicable  to  the  case  is  in  evidence,  whether  the  rate  of  speed 
18  improper  or  dangerous  is  a  question  of  fact  for  the  jury. 

Appeal  from  the  St.  Louis  Court  of  Appeals. 

Hough,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  in  the  name  of  Lulu  Frick,  a  minor,  by  her 
next  friend,  to  recover  damages  for  personal  injuries  sustained  by 
her  by  reason  of  having  been  run  over  by  a  gravel  train  of  de- 
fendant, midway  between  Grand  avenue  and  Theresa  street,  in  the 
city  of  St  Louis.  • 

The  train  which  inflicted  the  injury  consisted  of  flat  cars,  seven 
of  which  were  empty  and  three  loaded  with  stone,  propelled  by  an 
engine  in  the  rear  thereof,  to  which  was  attached  a  tender  and  a 
caboose. 

The  negligence  of  the  defendant  which,  it  is  alleged,  occasioned 
the  injury,  is  thus  stated  in  the  petition  :  That  immediately  before 
said  accident  occurred,  and  while  said  train  was  moving  toward 
the  fiaid  Lulu,  the  servants  and  employees  of  defendant  m  charge 
of  said  train,  were  dulv  warned  of  the  approaching  danger  to  said 
cliild  by  one  Mrs.  Hahn,  who  ran  rapidly  toward  said  train,  and 
who,  by  loud  cries  and  violent  gestures,  besought  said  servants  and 
employees  to  stop  said  traih  of  cars;  but  the  said  servants  and  em- 
ployees carelessly,  negligently,  and  recklessly  disregarded  said  warn- 
ing, although  they  had  ampie  time  and  means  to  stop  said  train  in 
eeason  to  avert  said  accident.  That  the  said  injuries  to  the  said 
lulu  Frick,  resulting  in  the  loss  of  her  arm  and  leg,  was  caused  by 
the  carelessness  ana  negli^nce  of  defendant,  its  servants  and 
employees,  in  neglecting  and  failing  to  fence  the  said  road,  or  place 
watchmen  along  the  same,  whereby  the  said  Lulu  Frick  was  per- 
mitted to  wander  upon  said  track,  and  the  negligent  and  reckless 
diaregard  of  the  warning  aforesaid,  and  in  failing  and  neglecting  to 
observe  or  notice  the  said  Lulu  Frick  upon  said  track,  or  provide 
any  watchmen  upon  the  rear  end  of  said  train,  to  see  that  said  track 
wag  clear,  and  in  causing  said  train  to  be  moved  then  and  there 
at  a  dangerous  speed.  That  said  Lulu  Frick  was  in  full  view  of 
said  train  of  cars  for  a  considerable  length  of  time  before  said  train 
of  cars  reached  her.  That,  by  the  exercise  of  ordinary  prudence, 
care  or  watchfulness  upon  the  part  of  the  employees  in  char^ 
of  said  train,  the  said  Lulu  would  have  been  observed,  the  tram 
stopped,  and  the  accident  averted. 

Tne  plaintiff  was  a  little  more  than  two  years  of  age  when  in- 
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jnred,  and  was  quite  active.  She  resided  with  her  parents,  abont 
two  hundred  feet  north  of  defendant's  track.  Mrs.  Maggie  Hahn^ 
who  resided  in  the  house  next  to  that  of  plaintiff's  parents,  tes- 
tified that  a  short  time  previous  to  the  accident,  which  occurred 
between  nine  and  ten  o'clock  in  the  morning,  she  left  her  house 
with  her  little  boy  to  look  for  her  cow.  That  she  went  straight 
south  to  the  railroad  track,  leaying  a  path  which  runs  from  the 
vicinity  of  plaintiffs  house  across  the  railroad,  a  little  to  her 
right.  She  tli^n  walked  west  along  the  railroad  to  Grand  avenue, 
a  distance  of  about  three  hundred  feet,  and  not  finding  her  cow 
there  she  sent  her  son  to  the  next  crossing,  the  distance  to  which 
is  not  stated,  and  when  he  returned  he  said  to  her,  ^^  A  train  is 
coming,  get  ofi  the  track."  She  immediately  turned,  saw  the  train 
in  question,  and  also  saw  Lulu  Frick,  the  plaintiff,  standing  in  the 
middle  of  the  track,  five  or  six  feet  west  of  where  the  path  crosses 
the  track.  The  cars  were  then  about  one  hundred  and  fifty  or  cue 
hundred  and  sixty  feet  from  the  child,  and  were  running  about  as 
fast  as  witness  could  run.  She  at  once  ran  toward  the  cnild,  wav- 
ing her  hands  to  attract  the  attention  of  the  men  on  the  train,  call- 
ing to  them  to  stop,  that  there  was  a  child  on  the  track,  and 
caUing  also  to  the  child  to  get  off  the  track.  The  child  attempted 
to  get  off,  but  was  run  over  by  several  cara,  which  mangled  one  le^ 
and  arm,  which  were  afterwards  amputated.  The  track  was  level 
and  almost  straight,  and  the  witness  said  the  child  could  have  been 
seen  a  great  distance.  There  was  a  brakeman  on  the  front  car,  and 
several  other  persons  between  that  car  and  the  engine.  A  locomo- 
tive engineer  and  machinist  testified  that  the  train  could  have  been 
stoppea  in  seventy  feet  after  the  engineer  received  the  signal,  if 
running  at  four  miles  an  hour.  How  the  plaintiff  got  upon  tlie 
track  does  not  appear.  The  witness  supposed  that  she  followed 
Mrs.  Halm.  The  defendant  demurred  to  this  evidence.  The  de- 
murrer was  overruled,  and  the  action  of  the  court  is  alleged  as 
error. 

In  the  case  of  Buesching  v.  St.  Louis  Gaslight  Co.,  73  Mo.  219- 
231,  [12  Cent.  L.  J.  273]  this  court  said :  "In  passing  upon  a  de- 
murrer to  the  evidence,  this  court  is  required  to  make  every  infer- 
ence of  fact  in  favor  of  the  party  offering  the  evidence  which  the 
jury  might,  with  any  degree  of  propriety,  have  inferred  in  his 
favor ;  and  if,  when  viewed  in  this  light,  it  is  insufficient  to  sup- 
port a  verdict  in  his  favor,  the  demurrer  should  be  sustained. 
Wilson  V.  Board  of  Education,  63  Mo.  137.  But  the  court  is  not 
at  liberty,  in  passing  on  such  demurrer,  to  make  inferences  of  fact  in 
favor  01  the  defendant  to  countervail  or  overthrow  either  presump- 
tions of  law  or  inferences  of  fact  in  favor  of  the  plaintiff ;  that 
would  clearly  be  usurping  the  province  of  the  jury." 

As  the  train  in  question  was  moving  through  the  suburbs  of  a 
city,  between  two  streets,  about  seven  hundred  feet  apart,  along  an 
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mifenoed  track,  with  several  dwellinss  on  either  side  thereof ;  and 
as  the  view  of  the  track  in  front  oi  the  train  was  nnobstmcted^ 
and  as  the  law  requires  the  bell  to  be  rang  when  the  train  ap- 
proaches within  four  hundred  and  forty  feet  of  a  public  crosfiing, 
and  kept  ringing  until  it  crosses  the  same ;  and  as  the  train,  at  the 
time  Mrs.  Halm  first  saw  it  was  witliin  a  few  feet  of  the  place 
where  it  was  the  duty  of  the  train  men  to  commence  ringing  the  bell, 
and  to  observe  whether  any  persons  were  approaciiing  the  crossing ; 
and  as  Mrs.  Halm  was  on  the  track  at  the  crossing,  waving  lier 
hands  and  hallooing,  and  as  the  child  was  standing  in  the  centre  of 
the  track,  in  a  direct  line  between  the  train  and  Mrs.  Hahn,  and 
one  hundred  and  fifty  or  one  huudi*ed  and  sixty  feet  from  the 
train,  and  the  train  could  have  been  stopped  within  ninety-five 
feet,  the  juiy  might  fairly  infer  that  the  men  in  charge  of  the  train 
saw,  or  by  the  exercise  of  ordinary  care  could  have  seen  the  child 
in  time  to  have  stopped  the  train  before  it  i*an  over  the  child. 
B^des,  it  appears  that  the  child  was  near  a  path  which  crossed  the^ 
ndhoad  track,  and  although  no  person  had  a  right  to  go  upon  or 
croBB  the  defendant's  track  at  that  place  without  the  consent  of  the 
company,  yet  the  presence  of  that  path  was  itself  a  warning  to  the 
servants  of  the  company  that  persons  were  in  the  habit  of  tres- 
passing upon  the  track  at  that  point,  and  that  at  least  as  long  as- 
the  tnxk  remained  unfenced,  they  might  reasonably  apprehend  a 
continuance  of  such  trespassing.     It  is  true  the  law  does  not  re- 

Spire  fences  to  be  erected  at  such  places,  but  the  company  may  law- 
uUy  erect  them  if  it  so  desires.  .  Edwards  v.  Eailroad,  66  Mo.  567. 
Veare  of  the  opinion,  therefore,  that  the  demurrer  to  the  evidence 
was  properly  overruled. 

The  aefendant  then  introduced  testimony  showing  that  there 
were  only  four  servants  of  the  company  in  charge  of  the  train,  the 
engineer,  fireman,  brakeman,  and  conductor.  Two  boys  having 
no  connection  with  the  train  were  on  the  second  or  third  car  from 
the  west  end.  The  conductor  was  in  the  caboose  at  the  time  the 
alarm  was  given ;  the  engineer  and  fireman  were  on  the  engine,  and 
the  brakeman  was  on  the  front  car.  The  defendant's  evidence 
tended  to  show  that  after  a  signal  given  to  stop  the  train,  it  could 
not  be  stopped  at  a  distance  less  than  its  length,  which  was  about 
three  hundred  and  sixty  feet.     Some  of  the  testimony  on  this. 

Eoint  was  that  it  could  be  stopped  within  two  hundred  to  five 
nndred  feet,  depending  upon  the  exact  rate  of  speed,  the  amount 
of  steam,  the  dryness  of  the  rails  and  the  position  of  all  the  em- 
ployees at  the  moment  of  the  warning.  It  was  admitted  the 
tmm  was  running  on  a  level  track  at  the  time  the  plaintiff  was- 
injured,  and  it  was  admitted  by  the  plaintiff  that  the  engineer  of 
the  train  did  all  in  his  power  after  receiving  the  signal  from  the 
brakeman.  Neither  the  engineer  nor  the  brakeman  saw  the  child 
before  it  was  run  over.    The  fireman  who  was  on  the  left  side  of 
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the  engine  ringing  the  bell,  testified  that  he  did  not  see  the  child, 
to  know  what  it  was  until  about  the  time  the  train  struck  it.  The 
brakeman,  who  was  on  the  front  car  and  nearest  the  child,  testified 
as  follows :  I  was  on  the  west  end  of  the  car  and  at  my  brake, 
and  when  I  saw  the  child  on  the  track  I  gave  the  engineer  signals 
to  stop.  I  gave  the  signal  with  hand  and  arm  (indicating  a  down- 
ward motion).  I  saw  the  child  upon  the  track  when  the  train  was 
about  a  car  and  a  half  or  two  car-lengths  from  it.  The  cars  are  thirty 
feet  long,  and  that  would  make  it  forty-five  or  sixty  feet.  I  saw 
a  woman  up  af^Grand  avenue.  I  did  not  understand  anything  she 
said.  I  saw  the  child  first,  but  I  saw  them  both  about  the  same  time. 
I  did  not  understand  the  meaning  of  the  words  or  gestures  made 
by  the  woman.  I  did  not  pay  much  attention  to  her.  When  I 
discovered  the  child  I  gave  a  downward  signal,  either  with  one 
hand  or  both;  either  would  be  proper.  The  signal  means  to 
stop  ;  I  also  set  my  brake.  When  1  gave  the  sign^  the  engineer 
called  for  brakes.  He  gave  one  short  sound  of  the  whistle.  I 
also  felt  the  slack  taken  up  from  the  other  end  of  the  train,  which 
would  indicate  that  he  was  trying  to  stop,  and  that  he  had  reversed 
the  engine.  I  heard  the  whistle  before  I  felt  the  slack  taken  up. 
It  was  not  over  half  or  a  quarter  of  a  minute  after  I  heard  the 
whistle  before  I  felt  the  slack  taken  up ;  it  was  right  quick  after  it 
After  I  gave  the  signal  with  my  hands,  the  engineer  called  for 
brakes  right  away.  He  did  it  immediately.  After  I  set  the  brake 
on  the  first  car,  1  ran  back  and  set  the  brake  on  the  next  car  be- 
hind me.  I  have  been  four  years  railroading,  and  worked  a  year 
and  a  half  on  a  construction  train.  From  my  experience  in 
railroading  and  in  handling  and  moving  a  construction  train  such 
as  that  was,  I  knew  it  was  not  possible  to  stop  that  train  after  the 
child  was  discovered  before  it  was  run  over.  After  I  had  set  the 
brake  on  the  front  car,  and  gone  back  and  set  the  brake  on  the 
next  car,  there  was  nothing  eke  that  I  could  do  to  stop  the  tr^in 
before  the  child  was  run  over.  Cross-examined.  I  am  still  in  the 
employ  of  the  defendant.  I  first  saw  the  child  near  the  comer  of 
the  fence.  It  was  just  climbing  up  on  to  the  rail.  It  just  had  one 
foot  or  one  leg  over  the  rail.  She  was  not  standing  in  the  middle 
of  the  track.  She  did  not  get  in  the  middle  of  the  track  at  all  that 
I  saw.  Wlien  I  first  saw  her,  she  was  just  climbing  up  over  the  rail. 
The  first  thing  I  did  was  to  give  the  signal  to  stop,  and  then  I  set 
my  brake.  I  did  not  look  at  the  child  all  the  time.  I  attended  to 
my  business.  I  do  not  know  how  far  we  were  from  Grand  avenue. 
I  think  we  were  near  the  middle  of  that  block.  I  may  have  been  a 
little  excited.  I  could  see  up  the  track  to  Grand  avenue,  and  could 
have  seen  Mrs.  Hahn  while  1  was  putting  on  my  brake.  I  saw  the 
child  before  I  saw  the  woman.  1  saw  the  woman  while  I  was 
putting  on  my  brake,  but  I  did  not  see  her  until  after  I  had  seen 
the  child.    My  face  was  in  that  direction  when  I  was  setting  up 
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the  brake.  I  was  not  watching  the  womaD,  bnt  I  could  see 
what  she  was  doing.  The  child  was  mn  over  opposite  the  corner 
of  that  fence,  about  the  middle  of  tho  block.  I  ao  not  know  that 
the  child  was  standing  in  the  middle  of  the  track  before  I  saw  it. 
I  don't  think  the  child  was  in  the  middle  of  the  track  at  all.  I 
have  sworn  that  when  I  first  saw  the  child  it  was  climbing  over  the 
rail  I  think  now  that  she  was  jnst  getting  on  to  the  track.  She 
waB  not  in  the  middle  of  the  track.  I  think  we  were  moving  at 
the  time  abont  five  miles  an  honr.  As  near  as  I  can  judge,  we 
were  mnning  five  miles  an  hour.  In  my  direct 'examination  I 
said  we  were  mnning  from  four  to  six  miles  an  hour. 

The  foregoing  is  all  of  the  brakeman's  testimony  thatr  is  material 
to  the  case.  At  the  instance  of  the  plaintiff  the  following  instruc- 
tions were  given :  1st.  The  juroi-s  are  instructed  that  it  is  no  evi- 
dence of  negligence  on  the  part  of  the  defendant  that  it  had  not 
fenced  its  road  at  the  locality  where  the  alleged  injury  occurred. 
But  if  the  jury  find  from  the  evidence  that  aef endant,  its  agents 
or  employees,  notwithstanding  said  road  was  not  required  to  be 
fenced,  could,  by  the  exercise  of  ordinary  prudence  and  care,  have 
avoided  the  injury  to  plaintiflf,  then  they  snould  find  for  plaintiff. 
2d.  The  jury  are  instructed  that  railroad  companies,  owing  to  the 
dangerous  character  of  the  machinery  and  vehicles  they  oper- 
ate, will  be  held  to  the  greatest  caution  and  skill  in  the  manage- 
ment of  their  business,  but  the  extraordinary  degree  of  care  and 
skill  on  their  part  will  not  exonerate  others  who  have  been  want- 
ins  in  prudence  or  guilty  of  negligence ;  and  hence,  as  a  general 
rme,  a  railroad  companv  cannot  be  held  liable  for  negligence  or 
want  of  caution  or  skill  in  a  case  wherein  it  is  shown  that  the 
party  seeking  to  recover  has  himself  been  guilty  of  negligence  or 
want  of  care  or  prudence,  directly  contributing  to  the  injury 
complained  of. 

The  rule  above  stated,  however,  does  not  apply  when  the  party 
plaintiff  is  an  idiot,  insane  person,  or  an  infant  of  such  tender 
years  as  to  be  incapable  of  taking  care  of  himself  or  herself,  or 
incapable  of  apprehending  danger,  or  of  the  exercise  of  prudence 
or  foresight  in  avoiding  aanger.  • 

In  this  case  the  child.  Lulu  Frick,  was  incapable  of  contributory 
negl^nce,  and  the  only  question  for  the  jury  to  consider,  in  de- 
termining the  liability  of  the  defendant,  is  as  to  whether  the  acci- 
dent complained  of  was  the  result  of  negligence,  or  want  of  care 
or  skill,  on  the  part  of  the  defendant's  agents  or  employees. 

3d.  If  the  jury  find  for  the  plaintiff,  they  should,  in  estimating 
the  amount  oi  damage,  take  into  consideration  the  age  and  situa- 
tion of  the  plaintiff,  her  bodily  sufferings  and  mental  anguish 
resulting  from  the  injury  received,  and  the  loss  sustained  by  reason 
of  such  injuries,  and  the  extent  to  which  she  will  be  thereby  dis- 
abled from  ever  earning  her  own  living. 
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At  the  reqnest  of  the  defeDdant,  the  court  gave  the  following 
instruction :    2d.  The  court  instructs  the  jury  that  the  defendant 
was  not  required  to  have  a  fence  along  the  sides  of  its  track  at  the 
place  where  said  child  was  injured  ;  and  that  if  the  jury  find  from 
the  evidence  that  the  plaintiff  got  upon  the  track  and  was  injured  in 
direct  consequence  of  there  being  no  fence  along  the  sides  of  said 
railroad  at  said  place,  then  plaintiff  cannot  recover  in  this  action 
4th.  The  coart  instructs  the  jury  that  it  was  not  negligence  on  the 
part  of  the  defendant's  servants  to  disregard  the  cries  and  warnings 
of  Mrs.  Hahn  before  they  understood  and  knew  the  meaning  of 
such  cries  and  warnings ;  and  if  the  jury  find  from  the  evidence 
that  the  plaintiff  was  injured  in  direct  consequence  of  a  failure  on 
the  part  of  defendant's  servants  to  obey  such  signals  before  they 
knew  or  understood  the  purpose  for  which  they  were  made,  then  the 
finding  must  be  for  the  defendant.     5th.  If  the  jury  believe  from 
the  evidence  that  the  persons  in  charge  of  the  train  were  exer- 
cising ordinary  care  in  running,  conducting  and  managing  the  same, 
and  that  they  did  not  discover  the  child  upon  the  track,  or  see  her 
approaching  the  same  in  time  to  prevent  the  injury  complained  of, 
then  the  plaintiff  cannot  recover  on  the  ground  of  negligence  on 
the  part  of  those  who  were  in  charge  of  said  train.     Tui.  If,  from 
all  the  facts  and  circumstances  in  evidence  in  this  case,  you  believe 
that  the  injury  to  the  said  Lulu  Frick  was  the  I'esult  of  accident 
or  misadventure,  without  negligence  on  the  part  of  those  in  charge 
of  the  train,  then  the  finding  must  be  for  the  defendant.     8m. 
The  court  instructs  the  jury  uiat  there  is  no  evidence  in  this  case 
tending  to  show  that*  the  plaintiff  was  recklessly  or  wantonly  in- 
jured by  those  in  charge  of  defendant's  train. 

The  court  of  its  own  motion  gave  the  following:  1st.  If  the 
jury  believe  from  the  evidence  that  the  injuries  mentioned  in  this 
petition  were  inflicted  upon  the  plaintiff  by  the  defendant,  or  its 
agents  or  employees,  and  that  by  the  exercise  of  ordinary  care, 
skill  or  prudence  on  the  part  of  such  agents  or  employees,  tne  acci- 
dent would  not  have  occurred,  then  the  jury  will  find  for  the  plain- 
tiff. 2d.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant, through  the  negligence  or*  carelessness  of  its  agents  or  em- 
ployees, inflicted  the  injuries  mentioned  in  the  petiti<^,  they  will 
find  for  the  plaintiff,  and  assess  her  damages  at  such  sum  as  they 
may  believe  she  is  entitled  to,  not  exceeding  the  amount  claimed 
in  the  petition.  3d.  The  court  instructs  the  jury  that  defendant 
was  not  required  to  employ  watchmen,  except  at  public  crossings, 
to  prevent  children  or  other  persons  from  getting  upon  its  tradi:, 
and  its  failure  to  employ  watcnmen  for  this  purpose  was  not  negli- 
gence. And  if  the  jury  should  find-  from  the  evidence  that  plain- 
tiff was  injured  in  direct  consequence  of  defendant's  failure  to 
employ  snoii  watchman,  the  plaintiff  cannot  recover,  and  the  find- 
ing must  be  for  defendant. 


PBIOK  V.  ST,  LOUIS,  ETC.,   B.   CO.  287 

The  only  instrnctions  aaked  by  the  defendant  and  refused  by 
the  court,  which  it  will  be  necessary  to  notice  are  the  following : 

2d.  Although  the  jury  may  believe  from  the  evidence  that  the 
plaintiff  was  run  over  and  injured  by  a  train  of  the  defendant's  cars, 
jet  that  fact  does  not  authorize  the  jury  to  find  a  verdict  for  the 
plaintiff  in  this  action,  and  unless  it  has  been  proved  to  the  satisfac- 
tion of  the  jury,  that  after  she  got  upon  the  track,  or  her  dan^r- 
COS  situation  was  discovered,  the  train  could  have  been  stoppea  in 
time  to  have  prevented  the  cars  from  running  over  her,  then  the 
finding  must  be  for  the  defendant. 

4th.  The  court  instructs  the  juiy  that  there  is  no  evidence  in 
this  case  tending  to  show  that  the  train  in  question  was  being  run 
at  a  dangerous  or  tmlawful  rate  of  speed,  at  the  time  tlie,  plaintiff 
was  injured. 

There  was  a  verdict  and  judgment  for  the  plaintiff  for  $10,000. 
This  judgment  was  formally  affirmed  by  the  Court  of  Appeals,  and 
the  defendant  has  appealed  to  this  court. 

The  plaintiff  in  this  case  being  an  infant  of  tender  years,  to  whom 
no  ocmmbutory  negli^nce  can  be  imputed,  the  only  point  remain- 
ing to  be  determined  is  whether  the  question  as  to  the  defendant's 
n^ligenee  was  properly  submitted  to  the  jury.  No  suggestion 
has  been  made  tliat  there  vas  any  negligence  on  the  part  of  the 
parents  of  the  plaintiff,  which  would  preclude  a  recovery  by  her ; 
nor  does  this  record  warrant  any  such  suggestion.  Koons  v.  Iron 
Monntain  B.  Co.,  65  Mo.  592 ;  Stillson  v,  Hannibal,  etc.  B.  Co., 
67  Mo.  671 ;  Cooley  on  Torts,  682 ;  Kay  v.  Pennsylvania  K.  Co., 
65  Pa.  St.  269.  The  defendant  contends  tliat  the  first  and  second  in- 
stmctions  given  at  the  request  of  the  plaintiff,  and  the  first  and  sec- 
ond instructions  given  by  the  court  of  its  own  motion,  are  en'oneous 
in  that  they  fail  to  tell  tne  jury  that  the  defendantwas  liable  onlj)r  in 
case  its  servants  failed  to  exercise  ordinary  care  to  prevent  the  injury 
after  they  became  aware  of  the  danger  to  which  the  plaintiff  was 
exposed.  This  would  undoubtedly  be  a  proper  qualification  of  the 
instmctionB  referred  to,  if  this  were  the  case  of  an  adult  who  had 
been  guilty  of  contributory  negligence ;  but  such  a  qualification 
vonld  be  manifestly  improper  m  this  case,  unless  the  servants  of 
the  defendant  were  under  no  obligation  whatever  to  observe  the 
track  between  Grand  avenue  and  Theresa  street,  in  order  to  avoid 
injuring  such  persons  as  might  be  upon  the  track  between  said 
streets,  even  without  the  permission  of  the  company. 

It  has  been  repeatedly  held  by  this  court  that  greater  care  is  to 
he  exercised  by  the  persons  managing  a  train  oi  cars  within  the 
limits  of  a  town  or  city  than  is  required  in  the  country.  Brown  v. 
Kaihoad,  50  Mo.  461 ;  Maher  v.  Kailroad,  64  Mo.  276 ;  Hicks  v. 
fiailroad,  64  Mo.  439 ;  Harlan  v.  Railroad,  65  Mo.  25. 

hi  Brown  v.  Eailroad,  supra,  it  was  said  that  in  towns  caution 
ftbonld  always  be  used,  and  the  degree  of  care  to  be  exercised  must, 
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of  course,  be  proportioned  to  the  danger  to  be  apprehended  of  in* 
flicting  injory  on  others.  At  street  crossings  m  a  town  or  citj, 
where  the  public  have  a  right  to  be,  and  where  people  are  con- 
stantly passing  and  repassing,  a  high  degree  of  vigilance  should  be 
exercised.  Tne  signals  required  by  law  for  the  protection  of  trav- 
ellers upon  the  hi^wav  should  be  given,  and  the  servants  of  the 
company  in  charge  of  the  train  diould  be  at  their  posts,  observant 
of  the  track  and  ready  at  a  moment's  notice  to  avert,  if  possible, 
any  apprehended  danger.  Kelly  v.  Hannibal,  etc.,  R.  Co.  (decided 
March  6, 1862).  The  rale  laid  down  in  Brand  v.  S.  &  T.  K.  Co.,  & 
Barb.  368,  cited  bv  defendant's  counsel,  which  was  a  case  of  injury 
in  a  street,  was  disapproved  in  the  case  of  Johnson  v,  Bailroad, 
6  Duer.  633,  and  also  by  the  Court  of  Appeals  in  the  same  case, 
20  N.  Y.  65.  A  less  degree  of  vigilance  will  ordinarily  be  re- 
quired between  the  streets  of  a  town  or  city,  than  will  be  l^uired 
at  a  street  crossing,  or  when  running  longitudinally  on  a  street ; 
but,  undoubtedly,  some  vigilance  is  required,  even  between  the 
streets,  and  the  degree  required  will  necessarily  vary  with  the  at- 
tendant circumstances.  Jn  any  case,  the  requisite  de^ee  of  vigi- 
lance may  be  properly  designated  by  the  words  "  ordinary  care," 
that  is,  such  care  as  would  ordinarily  be  used  by  prudent  person& 
performing  a  like  service  under  similar  circumstances. 

In  the  case  before  us  the  testimony  is  conflicting  as  to  the  length 
of  time  the  plaintiff  was  on  the  track  before  she  was  run  over,  but 
the  track  was  level,  the  view  between  the  streets  was  unobstructed, 
the  road.was  unfenced,  there  were  dwellings  on  either  side,  thei-e 
was  a  pathway  leading  across  the  track,  and  the  train  was  approach- 
ing a  crossing,  and  we  are  of  the  opinion  that  if  the  servants  of.  the 
defendant  saw,  or  by  the  exercise  of  ordinary  care,  under  the  cir- 
cumstances stated,  could  have  seen  the  plaintiff  in  time  to  have 
avoided  injuring  her,  and  failed  to  do  so,  the  defendant  is  liable ; 
and  whether  the  servants  af  the  defendant  were,  about  the  time  of 
the  injury,  using  such  care  was  a  question  of  fact  for  the  jury ;  and 
the  fifth  instruction,  given  at  the  request  of  the  counsel  for  the  de- 
fendant, shows  that  they  so  regarded  it.     P ,  etc.,  R.  Co.  v. 

Hummell,  44  Pa.  St.  372.  The  fact  that  the  road  was  not  fenced 
does  not  give  a  right  of  action  any  more  than  any  one  of  the  other 
facts  mentioned  would  give  a  right  of  action,  ana  it  is  clear  that  no 
one  of  them  would ;  but  it  is  the  duty  of  vigilance  imposed  by  all 
of  these  circumstances  combined,  and  the  absence  of  such  vigilance 
resulting  in  injury  which  gives  a  right  of  action.  The  rule  here 
laid  down  is  not  in  conflict  with  the  general  doctrine  that  a  railroad 
company  is  entitled  to  a  clear  track.  Where  there  is  reason  to  ap- 
prehend that  the  track  may  not  be  clear,  notwithstanding  the  right 
of  the  company  to  have  it  clear,  persons  operating  a  train  cannot 
act  upon  the  presumption  that  the  track  is  clear  without  being  re- 
sponsible for  the  consequences. 
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Cbunsel  for  the  defendant  also  object  to  the  second  instruction 

S'ven  for  the  plaintifi,  for  the  reason  that  in  the  first  paragraph 
ereof  it  is  declared  to  be  the  duty  of  raih-oad  companies  to  exer- 
cise the^reatest  caation  and  skill  in  the  management  of  their  busi- 
nesBL  This  degree  of  care  and  skill,  it  is  asserted,  can  only  be  ex- 
acted where  the  relation  of  passenger  and  carrier  exists^  and  can* 
Dot  be  required  of  the  defendant  under  the  circumstances  of  the 
cue.  Conceding  that  the  standard  of  care  set  up  in  this  paragraph 
is  inapplicable  to  the  case  at  bar,  still  we  do  not  conceive  that  it 
fnmisnes  a  sufficient  reason  for  reversing  the  judgment  in  this  case. 
The  language  employed  is  not  applied  to  the  defendant  in  this  case. 
It  IB  a  mere*mieral  declaration  of  an  abstract  truth  applicable  alike 
to  all  railroads,  which  might  very  properly  liave  been  omitted,  under 
the  view  which  we  have  taken  of  this  case,  but  which  does  not  in 
our  opinion  materially  affect  the  merits  of  this  controverey.  A 
similar  declaration,  though  criticised,  was  tolerated  by  this  court, 
in  the  case  of  Brown  v.  Kailroad,  50  Mo.  467,  imder  circumstances 
where,  we  think,  it  was  calculated  to  do  gi*eatly  more  harm  than  in 
the  case  at  bar. 

In  the  case  of  Harlan  v.  Kailroad,  65  Mo.  22,  although  the  injury 
there  complained  of  did  not  occur  at  a  public  crossing,  it  was  said 
that  it  did  occur  in  a  crowded  city  "  where  the  public  had  a  right 
to  expect  extraordinary  care  to  prevent  accidents."  And  in  the 
case  of  Stilson  v,  Eailroad,  67  Mo.  671,  although  the  injury  there 
complained  of  did  not  occur  at  a  street  crossing,  but  ^'  on  a  part  of 
the  track  where  there  was  not  even  a  private  or  occasional  pathway, 
and  where  consequently  the  defendant  had  a  right  to  presume  that 
no  one  would  attempt  to  cross,"  this  court  said :  "  The  obligations, 
rights  and  duties  of  railroad  companies  and  travellers  crossing  them 
are  mntual  and  reciprocal,  and  no  greater  degree  of  care  is  required 
of  the  one  than  of  the  other.  Harlan  v.  Railroad,  65  Mo.  22 ;  Cont. 
Imp.  Co  V.  Stead,  95  U.  S.  165.  Whilst  the  hiffhest  degree  of 
care  should  be  exacted  from  those  who  operate  such  dangerous  ma- 
chinery, a  corresponding  obligation  is  imposed  on  the  public,  out- 
side of  the  passengers  on  the  train,  to  observe  the  like  caution. 
Harlan  v,  Eailroad.  65  Mo.  22."  And  in  Bell  v.  Eailroad,  72  Mo. 
50,  which  was  a  suit  for  injuries  inflicted  in  a  town,  but  not  at  a 
crossing,  an  instruction  emoodying  the  declaration  contained  in  the 
paragraph  now  under  consideration  received  the  tacit  approval  of 
this  conrt. 

Inasmuch  as  the  question  now  directly  presented  for  adjudica- 
tion was  not  specially  brought  to  the  attention  of  the  court  in  the 
cases  cited,  and  cannot  therefore  be  esteemed  to  be  the  point  in 
judgment  in  those  cases,  we  do  not  feel  that  we  are  departmgfrom 
what  can  be  regarded  a^  the  settled  law  of  this  court  in  announcing 
the  rule  contained  in  this  opinion,  and  we  are  of  the  opinion  that 
the  defendant  in  this  case  had  the  full  benefit  of  that  rule.  The 
8  A.  &  £.  R  Css.— 19 
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last  paragraph  or  subdiviBiofl  of  the  plaintiffs  second  instmction  is 
the  only  part  thereof  which  is  in  terms  declared  to  be  applicable  to 
the  facts  in  evidence,  and  that  is  in  entire  harmony  with  the  first 
instruction  given  for  the  plaintiff,  the  fifth  instruction  given  for 
the  defendant,  and  the  first  instruction  given  by  the  conrt  of  its 
own  motion,  in  each  of  which  the  jury  were  distinctly  told  that  the 
defendant  was  liable  only  for  want  of  ordinary  care.  Under  these 
chenmstances  we  think  the  conjecture  that  the  jury  could  have  been 
misled  by  the  first  paragraph  of  this  instruction  is  not  at  all  prob- 
able. 

The  second  instruction  asked  by  the  defendant  was  properly  re- 
fused, for  the  reason  that  it  exempts  the  defendant  fi^m  liability, 
unless  the  train  could  have  been  stopped  in  time  to  have  prevented 
he  accident  after  the  dangerous  situation  of  the  plaintiff  was  dis- 
covered. This  instruction  should  have  been  qualified  by  adding 
after  the  word  "  discovered,"  the  words,  "  or  by  the  exercise  of  or- 
dinary care  would  have  been  discovered."  Baltimore,  etc.,  B.  Co. 
V.  Trainer,  33  Md.  542. 

The  fourth  instmction  asked  by  the  defendant  was  properly  re- 
fused by  the  court.  In  cases  like  the  present,  where  what  consti- 
tutes a  proper  rate  of  speed  depends  upon  the  length  and  character 
of  the  train,  the  location  and  particular  surroundmgs  of  the  track 
and  other  circumstances,  and  no  law  or  ordinance  regulating  the 
speed  of  trains  and  applicable  to  the  case  is  in  evidence,  whether 
tne  rate  of  speed  is  improper  or  dangerous  is  a  question  of  fact  for 
thejury.    Bell  v,  Eailroad,  72  Mo.  54r-61. 

We  liave  carefully  examined  the  cases  cited  by  the  defendant, 
but  do  not  deem  it  necessary  to  review  them.  Most  of  them  ai*e 
unlike  the  case  at  bar  in  its  most  essential  features,  and  are  therefore 
inapplicable.  The  case  of  Singleton  v.  E.  0.  K.  Co.,  7  C.  B.  (N. 
S.)  289,  though  cited  by  this  court  in  Isabel  v,  Bailroad,  60  Mo. 
475,  was  not  approved,  and  is  contrary  to  to  the  weight  of  Ameri- 
can authority.  V  ide  Shear.  &  Eedf .  on  Negligence,  sec.  493,  note 
4.  In  that  case,  the  driver  saw  the  dangerous  position  of  the  plain- 
tiff, a  child  three  and  a  half  years  old,  and  made  no  attempt  to  stop 
the  engine,  contenting  himself  with  merely  turning  on  his  whistle. 
The  child's  lea:  ^^  cut  off,  and  it  was  held  that  the  company  was 
not  liable.  The  case  of  Meeks  v.  Railroad,  52  Cal.  502,  imputes 
negligence  as  a  matter  of  law  to  an  infant  six  years  of  su^. 

i)iscovering  no  error  in  this  record  materially  affecting  the 
merits  of  the  action,  the  judgment  of  the  court  of  appeals  will  be 
affirmed. 

Motion  for  rehearing  overruled. 

Sherwood,  C.  J.,  dissenting. 

See  note  to  Smith  v.  Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.,  4  Am.  aacL 
Bng.  R.  R.  Gas.  (NS9,  and  Moore  «.  Penna.  id.  612. 
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Malmsten 

V. 

Masqitette,  Houghton  Ain>  Ontonagon  R  Co. 

(Advance  Caaey  Michigan.    October  4,  1882.) 

Tbenile  which  makes  a  traTeller  on  a  public  highway  guilty  of  contribu* 
toiT  negtigence  if  he  does  not  exercise  a  certain  decree  of  care,  caution  and 
joq^ent  before  cpossing  a  railway  track,  was  hdd  inapplicable  in  a  case 
whoe  a  woman  who  had  jiwt  been  landed  from  a  steamboat  upon  a  long  pier 
OD  which  there  were  about  300  persons,  was  run  over  by  a  train  of  freight 
cm,  loaded  with  iron  and  runniDg  down  a  heavy  grade  upon  the  wharf, 
without  any  locomotive.  Hdd,  moreover,  that  the  facts  were  sufficient  to 
show  gross  negligence  in  the  railway  company,  and  that  the  negligence  of 
the  st^mboat  company,  if  any,  did  not  relieve  it  from  responsibility. 

A  pasBenger  who  has  just  landed  from  a  steamboat  is  not  so  identified  with 
the  tteamboat  company  as  to  make  the  company  solely  liable  for  an  injury 
niffered  by  the  passenger  from  another  quarter  immediately  afterwards. 

xlSROS  to   Wl  ^Ifl  II  ft tt  ft 

F.  0.  Clark  and  George  W,  Hayden,  for  plaintiff.  W,  P. 
Healy,  for  defendant  and  appellant. 

Habston,  J. — The  following  short  statement  of  this  case  and  of 
tlie  principal  questions  raised  is  taken  from  the  brief  of  counsel  for 
the  defenoant  and  appellant. 

It  is  an  action  brought  by  the  husband  as  administrator,  to  re- 
cover the  pecuniary  damages  resulting  from  the  alleged  negligent 
killing  of  his  wife  by  a  tram  of  cars  of  the  defendant.  The  plain- 
tifi,  a  native  of  Sweden,  emigrated  to  this  country  a  year  before 
the  accident.  He  left  his  wife  and  two  children  behind.  At  the 
time  the  wife  was  killed  she  was  on  the  way  with  her  children  to 
meet  her  husband,  having  travelled  alone  from  Sweden  to  Mar- 
quette. She  was  landed  by  the  steamboat  company  at  the  mer- 
chandise wharf  or  pier  of  defendant  about  7  o'ciock  a.m.,  August 
18, 1881.  She  removed  her  baggage  from  the  boat  onto  the  wharf 
without  any  aid  except  from  ner  daughter,  a  young  woman  16 
years  of  age.  There  was  a  warehouse  200  feet  long  with  a  railroad 
track  on  each  side  of  this  wharf,  and  trains  of  cars  were  continu- 
ually  coming  and  going  from  the  wharf  with  freight.  After  de- 
ceased had  been  on  the  wharf  a  few  minutes  a  tram  of  cars  came 
down  at  a  speed  estimated  from  10  to  15  miles  an  hour  on  the 
grade,  and  about  8  miles  on  the  wharf.  She  attempted  to  cross  the 
track  when  the  cai^s  were  very  near  and  was  killed  while  so  doing. 

The  questions  raised  in  the  case  are  numerous.  The  principal 
qaeetiOQS)  however,  going  to  the  plaintiff's  right  to  recover  at  all^ 
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are  three  in  nnmber,  as  follows :  (1)  That  the  deceased,  by  her  own 
negligence,  contributed  to  her  death ;  (2^  the  negligence  alleged 
against  the  defendant  was  not  proved ;  (3)  the  deceased  was  enf- 
fidentlj  identified  with  the  steamboat  company  so  as  to  take  this 
case  out  of  the  rule  laid  down  by  this  court  in  Cuddy  v.  Horn,  46 
Mich.  596,  [S.  C.  10  N.  W.  Rep.  32,]  and  make  the  steamboat 
company  solely  liable.  Other  questions  in  regard  to  rulings  on  the 
trial  will  be  noticed  further  on. 

We  shall  make  no  attempt  to  review  the  evidence  in  this  case  for 
the  purpose  of  demonstrating  that  the  deceased  was  not  guilty  of 
such  contributory  negligence  as  would  prevent  a  recovery.  It 
would  be  but  little  short  of  absurd  to  say  that  the  rules,  which  re- 
quire a  traveller  upon  a  public  highway,  who  is  about  to  cross  a 
railroad  track,  to  exercise  a  certain  degree  of  care,  caution  and 
judgment,  should  be  held  applicable  in  a  case  like  the  present. 

The  pier  upon  which  the  injury  occurred  extended  some  six 
hundred  feet  beyond  the  warehouse  into  the  lake.  The  wharf  and 
warehouse  referred  to  had  been  used  for  a  series  of  years  as  a  stop- 
ping place  for  the  lake  boats,  where  their  passengers  and  freights 
were  landed.  The  warehouse  was  near  the  shore  end  of  the  pier. 
By  a  survey  made  it  was  21  stations  of  100  feet  each  from  the 
outer  end  of  the  pier  to  the  upper  end  of  the  depot.  The  first  five 
stations,  or  500  feet  from  the  outer  or  lake  end  of  the  pier,  was 
level.  From  station  5  to  station  8,  the  land  edge  of  the  dock  or 
pier,  the  track  would  be  up  grade  at  the  rate  of  one  third  of  a  foot 
to  100  feet.  From  the  shore  and  up  to  station  11  the  rise  is  11 8-10 
feet  to  300  feet,  "  about  three  and  ninety-five  one-hundredths  feet 
to  the  100  feet,  or  about  212  feet  to  the  mile."  From  station  11  to 
the  depot  the  grade  was  two  and  six-tenths  feet  to  100  feet. 
Station  11  is  in  the  centre  of  Water  street  or  about  300  feet  from 
there  to  the  shore  end  of  the  pier.  There  is  a  cut  from  the  depot 
down  to  the  west  line  of  Water  street.  This  cut  varies  in  some 
places,  being  20  feet  deep  or  more. 

On  the  morning  in  question,  a  large  number  of  people  were  upon 
the  wharf,  estimated  by  some  of  the  witnesses  as  200  or  upwards, 
when  12  cars,  loaded  with  iron,  and  without  any  locomotive  being 
attached  thereto,  were  run  from  a  point  on  the  shore  down  into  the 
pier  and  along  the  same  between  tne  warehouse  and  the  steamboat 
from  which  the  passengers  were  landing.  These  cars^  were  in 
charge  of  two  braKemen,  and  as  already  quoted  from  the  brief  of 
counsel  they"  came  down  at  a  speed  estimated  from  10  to  15  miles 
an  honr  on  the  grade,  and  about  8  miles  on  the  wharf."  A  case  of 
more  gross  care^ssness  on  the  part  of  the  defendant  it  would  be  diffi- 
cult to  state.  A  bare  statement  of  the  facts  is  clearly  sufiicient  to 
show  that  the  negligence  alleged  against  the  defendant  was  fully 
proved.  -• 

The  third  proposition  contended  for  by  counsel,  viz.,  that  the  de- 
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ceased  was  so  identified  with  the  steamboat  company  as  to  make  it 
fiolely  liable,  is  not  well  taken.  Even  if  the  steamboat  company 
bad  been  gnilty  of  negligence,  of  which  there  is  no  evidence,  this 
would  not  relieve  the  defendant  from  responsibility.  Cuddy  v. 
Horn,  46  Mich.  596 ;  [S.  C.  10  K  W.  Rep.  32J. 

The  other  objections  raised  during  the  trial  we  have  examined, 
but  discover  no  error  in  the  rulings  relating  thereto. 

It  follows  that  the  judgment  must  be  amrmed  with  costs. 

The  other  justices  concurred. 

flee  Bennett  o.  Louisville,  etc.,  R.  R.  Co.,  1  Am.  and  Eng;  R  R.  Cas.  71. 


Thomas  Myees  and  Wife 

V. 

Richmond  and  Danville  B.  K.  Co. 

(Achfonee  Caae^  North  Carolina,     October  Term^  1882.) 

flection  hands  engaged  in  repairing  the  track  placed  a  hand-car  upon  a 
public  crossing.  The  plaintifE,  in  attempting  to  pass  the  hand-car,  collided 
ber  wa^Q  with  it,  whereupon  her  horse  became  frightened  and  ran  away. 
BM^  That  tlic  defendant,  Dy  placing  upon  a  i>ublic  crossing  an  object  liable 
to  frighten  horses,  became  liable  for  any  injuries  resulting  from  its  act. 

Scott  and  Caldvrell,  for  plaintifis. 
David  Schenck,  for  defendant. 

RtFFiN,  J. — This  action  is  bronght  to  recover  damages  for  per- 
soDal  injuries  sustained  by  the  feme  plaintiff  while  travelling  on  a 
public  highway,  and  alleged  to  have  been  cansed  by  the  defendant's 
Bedigence. 

The  complaint  alleges  that  while  going  from  her  home  in  the 
conntry  to  the  town  of  Thomasville,  travelling  in  a  buggy,  the  said 
feme  plaintiff  was  found  to  cross  the  track  of  the  defendant's  rail- 
ix)ad  at  a  point  near  said  town,  upon  a  bridge  which  had  been 
hitherto  constructed  by  the  defendant. 

That  upon  said  bridge,  on  the  day  in  question,  the  defendant  had 
negligently  placed  one  of  its  hand,  or  dump-cars,  partly  obstruct- 
ing the  same,  and  so  narrowing  the  passage  across  it,  that  whilst 
attempting,  with  the  utmost  care,  to  drive  over  it,  the  wheel  of 
her  buggy  struck  the  dump-car  and  put  the  same  in  motion,  where- 
by her  horse  became  frightened  and  unmanageable,  and  ran  away, 
throwing  her  from  the  buggy,  and  inflicting  upon  her  serious  and 
permanent  injuries. 

The  answer  of  the  defendant  denies  that  the  plaintiff  was  injured 
because  of  its  negligence  or  that  of  its  servants.  • 
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On  the  trial  in  tlie  court  below  the  following  facts  appeared : 

The  highway  travelled  by  the  plaintiff  crosses  the  track  of  the 
railroad  used  by  the  defendant,  near  Thomasville,  at  grade. 

On  each  side  of  the  track  ditches  had  been  cnt  sometliing  over 
two  feet  deep,  which  were  spanned  by  bridges,  each  eight   feet 
long  and  sixteen  feet  wide — the  company  owning  one  hnn(&ed  feet 
on  both  sides  of  the  track,  whicli  space  was  cleai'ed,  so  that  the 
bridges  were  plainly  in  view  to  persons  approaching  them.      On 
the  day  of  the  accident  the  section  master  on  the  defendant's  road, 
who  had  charge  of  the  hands  employed  in  and  abont  the  road-bed, 
took  a  dump-car  from  the  company's  shelter,  which  was  located 
abont  two  hundred  yards  east  of  the  said  crossing,  and  with  his 
hands  went  to  work  upon  the  track,  it  being  their  invariable  habit 
to  have  the  dump-car  to  accompany  the  hands.     Their  work  that 
morfting  was  about  seventy-five  yards  from  the  crossing,  and  at 
seven  oxlock  the  section  master,  anticipating  the  passage  of  teams, 
and  in  order  that  they  might  pass  safely,  moved  the  dump-car  up 
to  the  crossing,  and  tnere  had  it  taken  from  the  track  ana  placed 
partly  upon  one  of  the  bridges  mentioned.     The  car  measured  six 
feet  one  way  and  six  and  a  half  the  other,  and,  as  loaded  at  the 
time,  weighed  some  fifteen  hundred  pounds.     Upon  the  car  \irere 
some  tools  to  be  used  by  the  hands,  their  coats  and  buckets  con- 
tainuig  their  rations  for  the  day,  two  kegs  containing  spikes,  and 
two  red  flags  some  twelve  by  eighteen  inches  in  size,  and  :nistened  to 
handles  three  feet  long — the  handles  being  set  in  the  kegs  so  that 
(Hily  the  red  flannel  could  be  seen  above  their  tops.    The  nags  were 
carried  for  the  purpose  of  signalling  trains,  and  it  is  the  custom  on 
all  railroads  to  nave  such  a  car  to  accompany  the  section  hands  and 
to  bear  upon  it  the  articles  before   enumerated.     About  eight 
o'clock  the  feme  plaintiflE,  riding  in  a  buggy  drawn  by  a  gentle 
horse,  and  which  she  had  been  accustomed  to  drive  over  the  same 
route  for  two  years,  attempted  to  pass  over  the  crossing,  but  in 
doing  so  the  wheel  of  her  carriage  struck  against  the  dump-car,  at 
whicn  her  horee  took  fright  and  ran  away,  and  threw  her  upon  the 
ground,  whereby  she  was  seriously  injured.     It  was  also  shown  in 
evidence  that  during  the  day,  and  while  the  car  occupied  the  same 
position  upon  the  bridge,  nve  wagons  having  wider  treads  than 
the  plaintiffs  buggy  passed  the  bridge  without  coming  in  contact 
with  it. 

At  the  close  of  the  evidence  the  judge  prepared  the  following 
issues,  as  those  which  should  be  submitted  to  the  jury : 

1.  Was  there  space  left  upon  the  bridge  sufficient  for  the 
plaintiff  with  ordinary  care  to  have  passed  with  her  horse  and 
buggy? 

2.  Were  the  injuries  to  the  feme  plaintiff  caused  by  the  negli- 
gence of  the  defendant  ? 

3.  What  damages  did  she  sustain  ? 
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After  the  argument  of  counsel  Lad  somewhat  progressed  his 
honor  annoonced  that  npon  reflection  he  had  concluded  to  have 
the  jury  to  ascertain  the  facts  merely  without  their  considering 
any  mixed  question  of  law  and  fact,  and  therefore  he  withdrew 
the  issues  previously  prepared,  and  in  lieu  thereof  submitted  the 
following : 

1.  Did  the  injury  occur  at  a  public  crossing  of  the  defendant's 
nilroad! 

2.  Was  the  dump-car  put  upon  the  crossing  by  the  defendant's 
eenrants} 

3.  Was  there  space  left  unoccupied  by  the  dump-car  sufficient 
for  a  person,  exercising  ordinary  care,  to  drive  a  horse  and  buggy 
over  toe  crossing  without  striking  the  sdme? 

4.  Did  the  plaintiffs  buggy  wheel  strike  the  dump-car,  an4 
thereby  the  horse  become  frightened,  and  running  away  cause  ^er 
to  be  injured  } 

5.  In  what  sum  was  the  plaintiff  damaged  2 

The  phuntiflb  excepted  to  the 'change  of  the  issues  as  made  by 
the  judge,  and  also  to  the  sufficiency  ot  the  substituted  issues ;  and 
they  tendered  other  issues  as  being  the  proper  ones,  amongst  which 
were  the  following : 

1.  Did  the  defendant  carelessly  and  negligently  cause  and  allow 
one  of  its  dump-cars  to  be  placed  and  remain  on  the  bridge  or 
crossing  of  its  railroad  ? 

8.  Was  the  highway  at  said  crossing  obstructed  by  the  dump-car 
80  as  to  prevent  the  free  passage  of  the  plaintiff  t 

3.  Was  she  injured  by  the  neglieencc  of  the  defendant? 

4.  Did  she  use  ordinary  cai'e  m  driving  over  the  bridge? 

5.  Did  the  plaintiffs  horse  become  frightened,  while  crossing,  at 
the  dmnp-car,  or  anything  thereon  ? 

These  issues  were  rejected  by  thcx  court,  and  the  plaintiffs  ex- 
cepted therefor. 

In  snbstance  the  verdict  of  the  jury  was  that  the  injury  to  the 
plaintiff  occurred  at  a  public  crossing  of  the  defendant's  road,  upon 
which  the  dump-car  had  been  placed  by  its  servants ;  that  there 
wag  space  left  upon  the  crossing,  unoccupied  by  the  car,  sufficient 
for  a  person  exercising  ordinary  care  to  drive  a  horse  and  buggy 
over,  without  coming  in  contact  with  the  car,  and  that  tie  injuries 
to  the  plaintiff  resulted  from  the  fact  that  the  wheel  of  the  buggy 
strack  the  car  and  caused  her  horse  to  take  fright  and  run  away. 
Thereupon  judgment  was  rendered  that  the  defendant  go  without 
<iay,  and  the  plaintiffs  appeal. 

In  the  opinion  of  this  court  the  plaintiffs  have  just  cause  to 
complain  of  the  action  in  the  court  below,  in  respect  to  the  issues 
submitted  to  the  jury. 

Aa  framed  and  responded  to,  they  present  the  plaintiffs'  case 
solely  with  reference  to  the  defendant's  right  tomse  the  highway, 
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And  make  it  to  depend  upon  the  single  qnestion  whether  the  user 
«moQnted  to  a  partial  or  complete  obBtrnction  of  the  passage  across 
the  bridge.  His  honor,  in  fact,  throughout  the  entire  trial  seems  to 
liave  considered  the  case  only  from  tuis  one  point  of  view — ^as  also 
<lid  the  defendant's  counsel  who  ar^ed  tlie  cause  before  jib — thus 
•excluding  all  inquiry  as  to  the  de&ndant's  negligence  in  putting 
into  the  highway  an  object  of  a  character  likely  to  alarm  the  horses 
■of  those  wno  might  pass  along  it,  which  inquiry  is  certainly  ma- 
terial  to  the  plaintiff'  right  of  action,  and  we  think  fairly  raised 
by  the  pleadings. 

That  one  may  be  responsible  for  injuries  resulting  from  negli- 
gently and  unnecessarily  putting  into  a  highway  objects  likely  to 
frighten  horses  of  ordinary  gentleness  is  shown  by  the  authorities. 

&  Wharton's  Law  of  ^egligence^  sec.  107,  it  is  said,  that  inas- 
much as  it  is  neither  unnatural  nor  unusual  for  horses,  when  travel- 
ling, to  become  frightened  at  extraordinary  noises  or  sights,  so 
therefore  he  who,  upon  a  road  thus  travelled  by  horses,  makes  such 
noises,  or  exhibits  such  spectacles,  is  liable  for  any  damage  caused 
by  their  taking  fright. 

The  same  author,  at  section  836,  notes  the  distinction  between 
^^  necessary  and  unnecessary  instruments  of  alarm,"  and  says  that 
the  former — such  for  instance  as  a  steain-whistle  on  a  locomotive 
or  the  like — ^being  essential  to  important  industries,  are  tacitly,  if 
not  expressly,  licensed  by  the  State,  and  the  necessary  use  of  tliem 
is  not  negligence,  even  though  animals  should  be  frightened  there- 
by and  injury  ensue — though  it  is  otherwise,  he  declares,  when  the 
use  is  not  necessary  to  the  industry. 

In  accordance  with  the  principle  thus  laid  down  by  the  text- 
writer,  the  Supreme  Court  of  Massachusetts,  in  Jones  v,  K.  R.  Co., 
107  Mass.  261,  held  the  defendant  to  be  liable  for  injuries  sus- 
tained by  the  owner  of  a  horse  that  took  fright  at  a  derrick  erected 
upon  the  company's  lands,  but  near  to  a  crossing,  and  which  it  oc- 
casionally used  for  loading  and  unloading  freight  by  swinging  an 
arm  over  the  track — such  an  object,  they  declar^,  being  calculated 
to  terrify  animals. 

Of  course  the  responsibility  of  the  defendant  in  this  action  de- 
pends upon  the  question  whether  the  use  which  it  was  making  of 
the  highway,  at  the  time  of  the  plaintifPs  mishap,  was  a  reasonable 
one  or  not,  and  this,  in  turn,  depends  upon  the  character  of  the 
object,  the  exigency  of  the  occasion,  the  manner  in  which  the  road 
was  frequented,  and  the  hazard  to  travellers  attending  an  obstmo- 
tion  at  the  particular  locality. 

These  are  all  matters  to  be  determined  by  a  jury,  under  such  in- 
struetions  with  regard  to  the  law  as  may  be  given  them  by  the 
court ;  but  as  to  which  it  is  not  proper  that  this  court  should  inti- 
mate an  opinion  at  the  present. 

The  issues  submitted  are  not  in  themselves  objeetionablei  bat 
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thej  touch  only  one  phase  in  the  plaintiff's  case,  and  it  is  due  to 
them  that  the  other  should  be  passed  npon  also,  and   therefore 
there  must  be  a  venire  de  novo. 
Error — judgment  accordingly. 


Commonwealth 

V. 

Boston  and  Mains  B.  B.  Co. 

(Adwmo$  Otmy  Mauaehu$ttU.     OcUiber^  1882.) 

In  order  to  sapport  an  indictment  against  a  railroad  corporation  for  negli- 
^tly  causing  tne  death  of  a  traveller  at  a  railway  crossing  it  must  appear 
either  tiiat  the  corporation  has  been  negligent  or  that  its  servants  have  been 
groisly  negligent. 

Where  in  such  case  the  indictment  simply  makes  an  averment  of  negli- 
gence and  on  the  trial  no  actual  negligence  on  the  part  of  the  corporation 
defendant  is  proved  and  no  gross  negligence  is  shown  on  the  part  of  said 
corporation's  servants,  the  verdict  should  be  for  defendant. 

The  provisions  of  the  Stats,  of  1874,  c.  872,  §  164,  rendering  a  railroad  com- 
ptoy  liable  to  indictment  where  any  person  is  injured  in  consequence  of  the 
fiilure  of  the  company  to  ring  a  bell  or  sound  a  whistle  on  approaching  a 
crossing,  applies  equally  where  the  injury  results  in  death  and  where  it  does 
oot 

Where  there  are  two  counts  in  an  indictment  and  the  evidence  does  not 
fully  sustain  one  of  them  and  yet  the  case  is  submitted  to  the  jury  and  a 
general  verdict  rendered,  this  constitutes  ground  for  reversal  for  non  constat 
bat  that  the  jury  convicted  partly  or  wholly  on  the  count  not  sustained  by 
the  evidence. 

Allen,  J. — The  first  question  to  be  considered  in  this  case  is 
whether  the  third  conut  is  good  in  itself,  or  is  supported  by  the 
evideDce.  The  count  in  substance  charges  that  at  a  certain  place 
the  railroad  crossed  a  highway  upon  the  same  level ;  that  one  San- 
bom  was  travelling  on  the  highway  and  in  the  exercise  of  due  dili- 
gence ;  that  a  locomotive  engine  attached  to  a  freight  train  was 
passing  the  place  of  intei'section ;  that  a  locomotive  engine  was  com- 
ing in  the  opposite  direction ;  that  whilst  the  corporation  was  thus 
nmning  the  last-named  locomotive  engine  it  was  the  duty  of  the 
corporation,  when  approaching  said  place  of  intersection,  in  view 
of  the  position  of  said  first-named  locomotive  and  train  of  freight 
«MB,  to  reduce  its  rate  of  speed  and  give  proper  signals  and  warn- 
ings ;  bnt  that  the  corporation  neglected  to  do  so,  and  with  said  last- 
n^med  engine  ran  over  and  killed  said  Sanborn.  This  count  is 
founded  on  the  St.  of  1874,  c.  372,  §  163,  which  imposes  a  penalty 
Qpon  the  corporation  if,  by  reason  of  its  negligence  or  carelessnesSi 
or  of  the  unfitness  or  gross  negligence  or  carelessness  of  its  servants 
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or  agents  while  engaged  in  its  business,  the  life  of  any  person  beiag^ 
a  passen^r,  or  of  any  person  bein^  in  the  exercise  ot  dne  diligence 
and  not  being  a  passenger,  or  in  the  employment  of  said  corpora- 
tion, is  lost.  The  count,  it  will  be  observea,  does  not  charge  the 
unfitness  or  gross  negligence  or  carelessness  of  servants  or  agents 
of  the  corporation,  but  negli^nce  of  the  corporation  itself. 

The  distinction  between  these  different  grounds  of  liability  to 
indictment  has  been  observed  in  all  the  earlier  legislation  upon  this 
subject.  The  statutes  respecting  liability  for  the  loss  of  life  of  a 
passenger  were  the  St.  of  1840,  c.  80,  and  the  Gen.  Sts.c.  68,  §  97; 
those  respecting  liability  for  the  loss  of  life  of  one  not  being  a  pas- 
senger were  the  St.  of  1853,  c.  414,  §  1,  and  the  Gen.  Sts.  c.  63,  § 
98.  These  provisions  were  blended  together  in  the  statute  upon 
which  the  present  count  is  framed.  In  all  of  these  statutes  the 
negligence  or  carelessness  of  servants  or  agents  must  be  gross,  while 
the  negligence  or  carelessness  of  the  corporation  itself  need  not  be 

fross,  m  order  to  make  the  corporation  punishable  by  indictment, 
his  distinction  has  also  been  observed  in  all  of  the  cases  which  are 
reported,  where  indictments  have  been  founded  upon  either  of  these 
statutes.  In  Commonwealth  v.  Boston  and  Worcester  R.  R.,  11 
Cush.  512,  the  indictment,  which  was  founded  upon  the  St.  of  1840, 
c.  80,  alleged  gross  negligence  and  carelessness  of  servants  and 
agents  in  running  a  train.  In  Commonwealth  v.  Fitchburg  R.  R., 
10  Allen,  189,  the  indictment,  which  was  founded  on  the  Orerx.  Sts. 
c.  63,  §  98,  contained  similar  averments.  In  Commonwealth  v. 
Vermont  and  Massachusetts  R.  R.,  108  Mass.  7,  the  indictment, 
which  was  founded  on  the  Gen.  Sts.,  c.  63,  §  97,  contained  similar 
averments ;  as  did  also  the  indictments  in  Commonwealth  v.  Fitch- 
burff  R.  R,,  120  Mass.  372,  and  that  in  Commonwealth  v.  Boston 
and  Lowell  R.  R.,  126  Mass.  61 .  The  indictment  in  Commonwealth 
V.  East  Boston  Ferry  Co.,  13  Allen,  589,  which  was  founded  upon 
another  section  of  the  General  Statutes  (Gen.  Sts.  c.  160,  §  34), 
imposing  a  similar  liability  upon  other  carriers  under  like  circum- 
stances, set  forth  that  the  loss  of  life  occurred  through  the  negli- 
gence of  the  corporation  itself,  in  not  providing  a  suitable  drop 
connected  with  the  landing  place  for  passengers  on  the  boats  of  tlie 
corporation. 

it  thus  appearing  that  there  is  a  distinction  between  the  negli- 
gence or  carelessness  of  the  corporation  itself,  and  the  gross  negli- 
fence  or  carelessness  of  its  servants  or  agents  while  engaged  in  its 
usiness,  it  becomes  necessary  in  framing  an  indictment  to  select 
and  set  forth  with  accuracy  the  ground  which  is  to  be  relied  on. 
The  negligence  of  the  corporation  itself  is  one  thing  and  the  gross 
negligence  of  its  servants  or  agents  is  another  thing,  and  an  aver- 
ment of  one  is  not  supported  by  proof  of  the  other.  In  many 
acses  it  is  true  that,  as  a  corporation  usually  acts  by  agents,  an  aver- 
ment of  negligence  on  the  part  of  a  corporation  may  be  supported 
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by  proof  of  ne^li^nce  on  the  part  of  its  agents.  But  this  is  not 
applicable  to  a  liability  imposea  by  a  statute  which  expressly  dis^ 
tm^oiflhes  between  the  grounds  of  liability,  as  does  the  statute  now 
under  consideration.  In  such  a  case  as  the  present,  negligence  on 
the  part  of  the  corporation  cannot  be  established  by  showing  negli- 
gence on  the  part  of  its  servants  or  agents,  and  invoking  the  aid  of 
a  presumption  that  their  negli^nce  must  be  presumed  to  have 
been  in  pursuance  of  orders  of  the  corporation  itself.  The  statute 
makes  a  plain  distinction  ;  the  pleader  selects  the  ground  on  which 
the  liability  of  the  defendant  is  to  be  made  to  rest ;  a  lino  of  pre- 
cedents recognizes  and  illustrates  the  distinction  between  the  two 
grounds ;  and  to  allow  the  pleader  to  select  the  negligence  of  the 
corporation  itself  as  the  ground  on  which  its  liability  is  to  be  main- 
tained, and  to  support  it  oy  proving  merely  the  negligence  of  ser- 
vants or  agents,  and  by  asking  a  court  or  jury  to  infer  tne  existence 
of  n^ligence  on  the  part  of  the  corporation  from  nibere  proof  of 
negligence  on  the  part  of  its  servants  or  agents,  would  be  to  obliter- 
ate the  distinction  expressed  in  the  statute  and  to  depart  from  the 
common  rule  of  pleading.  See  Commonwealth  v.  Fitchburg  K.  R., 
126  Mass.  473. 
Looking  at  the  third  count  of  this  indictment  in  the  light  of  these 

trinciples,  we  are  of  the  opinion,  not  only  that  it  was  unsupported 
J  the  evidence  in  the  case,  but  that  it  is  not  a  good  count  in  itself. 
There  was  no  proof,  and  there  is  no  aveiTnent,  uiat  the  coi-pomtion 
by  general  rule  or  otherwise  had  given  to  its  servants  or  agents 
any  instrnctlbns  which  were  improper  or  unsuitable,  or  had  so  far 
failed  to  nve  proper  and  suitable  instructions  that  the  omission 
conld  justly  be  attributable  to  it  as  negligence ;  but  the  evidence 
and  by  fair  implication  tlie  averment  both  show  that  the  negligence 
relied  on  was  tlie  omission  to  do  what  ought  to  have  been  done 
onder  the  peculiar  circumstances  of  a  particular  occasion  ;  that  is 
to  say,  the  occasion  of  a  passenger  train  unexpectedly  meeting  a 
freight  train  at  a  highway  crossing.  There  is  no  averment  that  tne 
corporation  fixed  the  rate  of  speed  for  eitlier  of  the  trains  as  it  was 
run ;  or  that,  according  to  the  rules  or  time-tables  of  the  corporation, 
the  trains  were  expected  or  likely  to  meet  at  that  place ;  or  that 
snch  an  emergency  was  likely  to  happen,  and  that  it  was  the  duty 
of  the  corporation  to  make  provision  therefor  by  suitable  rules  or 
instmctions  to  its  servants  and  agents,  and  that  this  corporation  had 
neglected  to  do  its  duty  in  this  respect ;  or  that  the  corporation,  in 
view  of  the  special  emergency,  had  it  in  its  power  to  reduce  the 
speed  of  the  particular  train  or  give  special  signals ;  or  that  the 
corporation  ought  to  have  provided  a  gate  or  flagman  at  the  cross- 
ing for  the  better  protection  of  travellers ;  but  the  averment  of 
negligence  is  simply  that  it  was  the  duty  of  the  corporation,  in 
view  of  the  position  of  the  freight  train,  to  reduce  the  rate  of  speed 
of  the  passenger  train  and  to  give  proper  signals,  and  wammgF. 
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The  negligence  which  is  specified  is  simply  the  neglect  to  do  what 
ought  to  have  been  done  m  view  of  a  present  emei^ncy.  These 
acts  of  negligence  appear  upon  the  face  of  the  indictment  to  be 
acts  of  the  servants  and  agents  of  the  corporation,  and  not  of  the 
corporation,  itself .  If  the  emergency  called  for  a  reduction  of  speed 
and  the  giving  of  special  signals  and  warnings,  there  is  no  presnmp- 
tipn  that  the  corporation  lorbade  its  servants  or  agents  to  make 
such  reduction  or  to  give  such  signals  and  warnings;  but  it  is  plain 
that  the  omission  to  do  such  proper  acts,  if  such  omission  existed, 
would  prima  facie  be  attributable  to  the  servants  or  agents.  If  bo, 
in  order  to  hold  the  corporation  responsible  for  their  negligence,  it 
would  be  necessary  under  the  statute  to  aver  and  prove  that  such 
negligence  was  gross.  In  other  words,  an  indictment  which  sets 
forth  only  such  acts  of  negligence  or  carelessness  as  are  specified  in 
the  third  count,  must  dther  charge  them  as  acts  of  gross  n^Ugence 
or  carelessness  on  the  part  of  the  agents  or  servants  of  the  corpora- 
tion, or  must  set  forth  other  facts  which  will  have  the  effect  to 
make  the  corporation  responsible  as  for  its  own  negligence  or  care- 
lessness. 

If,  passing  from  the  averments  of  the  third  count,  we  look  into 
the  evidence  by  which  it  was  sought  to  be  supported,  it  appears 
that  in  point  of  fact  the  two  trains  were  not  expected  to  meet  at 
the  place  where  the  loss  of  life  occurred,  and  there  was  nothing  to 
tshow  that  the  corporation  was  responsible  for  the  alleged  failure  to 
reduce  the  speed  of  the  passenger  train,  or  to  give  signals  or  warn- 
ings, except  the  evidence  which  tended  to  snow  an  4>mis6ion  to 
do  those  acts  on  the  part  of  its  servants  and  agents,  and  the  infer- 
ence which  it  was  contended  ought  to  be  drawn  from  such  omis- 
sion. 

It  was  suggested  in  the  brief  for  the  Commonwealth  that  no 
motion  was  made  to  quask  the  indictment  for  informality,  and  tliat 
under  the  St.  of  1864,  c.  250,  §  2,  it  was  too  late  upon  uie  trial  of 
the  case  to  raise  the  objection  to  this  count  Under  that  statute, 
an  objection  for  a  formal  defect,  apparent  on  the  face  of  the  in- 
dictment, must  be  taken  before  the  jury  has  been  sworn.  The  ob- 
jection to  this  count  is  not  of  that  character.  There  is  nothing  on 
the  face  of  this  count  which  would  enable  the  court,  on  inspection 
thereof,  to  determine  what  should  be  added  or  changed,  to  meet 
the  case  intended  to  be  relied  on.  The  statute  on  which  the  count 
is  founded  allows  two  kinds  of  negligence  to  be  set  forth :  negli- 
gence of  the  corporation,  and  gross  negligence  of  its  servants  or 
agents.  Apparently  the  pleader  intended  to  rely  on  the  former; 
and  in  that  case  it  was  necessary  to  aver  some  substantive  addi^onal 
facts  in  order  to  show  such  liability.  If,  however,  the  negligence 
of  servants  or  agents  of  the  corporation  was  intended  to  be  relied 
on,  the  omission  of  a  direct  charge  that  there  was  gross  a^ligenoe 
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or  eardeesnesB  on  their  part  cannot  be  considered  as  merely  f  ormaL 
In  either  case  the  objection  was  well  taken  at  the  trial. 

The  next  ^aestion  to  be  considered  is  whether  the  fourth  count 
is  good.  This  count  in  snbstance  sets  forth  that  it  was  the  dnty  of 
the  corporation  to  give  warning  of  the  approach  of  the  passen^ 
train  by  ringing  the  bell  or  sonnding  the  whistle  upon  the  engine 
continnonsly  for  the  space  of  eighty  rods  before  reaching  the  cross- 
ing; that  the  corporation  neglected  to  do  so ;  that  said  Sanborn 
was  killed  by  being  ran  over,  as  set  forth  in  the  first  count ;  and 
that  the  n^lect  to  give  such  warning  contributed  to  Ids  injuries 
and  deatL  This  count  is  founded  on  the  St.  of  1874,  c.  872,  §  164, 
which  provides,  in  substance,  that  if  a  person  is  injured  in  his  per- 
son or  property  by  collision  with  the  engines  or  cars  of  a  railroad 
corporation  at  a  place  where  the  railroad  crosses  a  highway  upon 
the  same  level,  and  it  appears  that  the  corporation  neglected  to  ring 
the  bell  or  sound  the  whistle  at  the  distance  of  at  least  eighty  rods 
from  the  crossing,  and  thence  continuously  until  the  engine  has 
pasBed  the  crossing,  and  that  such  neglect  contributed  to  the  in- 
jniT,  the  corporation  shall  be  liable  for  all  damages  caused  by  the 
collision,  or  to  a  fine  recoverable  by  indictment,  with  further  pro- 
visions not  material  to  be  stated  here.  Under  this  section  of  the 
Btatnte,  which  differs  in  its  phraseolojgy  from  the  preceding  section 
on  which  the  third  count  of  this  indictment  was  lounded,  the  neg- 
ligence of  servants  or  agents  of  the  corporation  in  respect  to  giving 
the  required  warnings  is  the  negligence  of  the  corporation.  The 
statnte  makes  no  distinction  between  the  one  and  the  other,  but 
holds  the  corporation  responsible  for  the  performance  of  the  dnty 
which  is  expressly  enjoined  by  §  123  of  the  same  chapter.  The 
corporation  must  at  all  hazards  see  to  it  that  this  is  done,  and  is 
punishable  if  it  is  not  done. 

Bnt  it  is  contended  on  the  part  of  the  defendant  that  this  section 
(§  164)  of  the  statute  only  applies  to  cases  of  injury  which  do  not 
resnlt  in  death,  and  that  it  noes  not  apj>ly  to  cases  of  loss  of  life. 
This  is  the  only  objection  taken  to  the  lorm  of  this  count.  An  ex- 
amination of  the  legislation  preceding  the  section  in  question,  and 
dealing  with  the  same  subject,  has  brought  us  to  the  conclusion 
that  this  objection  is  not  tenable.  It  may  indeed  be  open  to  a 
qnestion  whether  the  remedy  by  indictment  extends  to  cases  of 
collision  not  attended  with  loss  of  life.  This  question  we  have  not 
consider^.  But  we  are  all  of  opinion  that  this  remedy  is  not  lim- 
ited to  such  cases.  By  the  Gen.  Sts.  c.  63,  §§  97,  98,  provision 
was  made  for  imposing  a  penalty  on  a  railroad  corporation,  if,  by 
reason  of  its  negligence  or  carelessness,  or  of  the  unfitness  or  gross 
negligence  or  carelessness  of  its  servants  or  agents,  the  life  of  a 
paseenger  or  of  any  person  not  a  passenger  should  be  lost.  These 
proTisions  being  in  force,  the  St.  of  1862,  c.  81,  made  special  pro- 
vision that  every  railroad  corporation  should  have  a  bell  and  a 


802      COMMONWEALTH  V.   BOSTON  AND  MAINE  R.   R.    CO. 

steam  wliistle  upon  each  locomotive  engine  passing  upon  its  road, 
and  that  such  bell  should  be  rung  or  whistle  sounded  at  the  dis- 
tance of  at  least  eighty  rods  from  the  place  where  the  railroad 
crossed  a  highway  upon  the  same  levels  and  thence  continuously 
until  the  engine  nad  crossed  the  highway  ;  but  no  penalty  was  pro- 
vided for  an  omission  to  give  these  warnings.     Then  followed  a 
statute  which,  like  the  preceding,  stood  by  itself  alone,  the  St.  of 
1871,  c.  352,  which  is  the  foundation  of  the  St.  of  1874,  c.  372, 
§  164,  and  is  in  substantially  the  same  language,  and  it  refers  in 
terms  to  the  preceding  statute  of  1862.     Its  object  was  plainly  to 
reinforce  tliat  statute,  by  providiuj^  a  special  liability  or  penalty  in 
case  of  a  neglect  to  give  the  warnings,  and  of  an  injury  to  which 
such  neglect  contributed.      This  particular  act  of  neglect   was 
singled  out ;  it  was  deemed  to  be  of  such  significance  as  to  call  for 
special  legislation  concerning  it,  and  while  the  corporation  was  al- 
ready liable  to  a  penalty  in  case  of  a  loss  of  life  occurring  through 
any  negligence  or  carelessness  on  its  part,  of  whatever  natni^^  or 
through  the  unfitness  or  gross  negligence  or  carelessness  of  its  ser- 
vants or  agents,  it  was  now  also  made  responsible  in  like  manner 
if  from  any  cause  whatever,  whether  through  negligence  or  other- 
wise, there  should  be  an  omission  to  give  these  warnings  when  ap- 
proaching a  crossing  at  grade,  and  such  omission  should  contribute 
to  the  injury.     The  later  statute  gives  a  particular  emphasis  to  the 
duty  which  is  imposed  of  ringing  the  bell  or  sounding  the  whistle. 
It  stamps  the  omission  of  this  duty  as  sufiicient  to  fix  the  respon- 
sibility of  the  corporation,  without  any  inquiry  into  the  circum- 
stances under  which  such  omission  occurrea.     trior  to  the  enact- 
ment of  the  St.  of  1871,  the  omission  to  ring  the  bell  or  sound  the 
whistle  was  merely  evidence  of  negligence  on  the  part  of  the  ser- 
vants of  the  corporation.     Commonwealth  v.  Fitchburg  B.  R.,  10 
Allen,  190.     Since  its  enactment,  such  omission  fixes  tlie  liability 
of  the  corporation,  irrespective  of  any  question  of  negligence.     The 
statutory  provisions  applicable  to  cases  of  loss  of  life  liave  there- 
fore received  a  distinct  and  substantive  addition,  by  the  enactment 
of  the  statute  in  question,  and  we  cannot  assent  to  the  argument 
for  the  defendant  that  the  only  intention  of  the  legislature  was  to 
add  provisions  relating  to  mere  injuries  to  person  or  property. 

It  follows  that  the  fourth  count  is  good.  In  oraer  to  support 
the  averments  of  this  count  it  was  necessary  for  the  Commonwealth 
to  prove  an  omission  to  give  these  warnings,  as  required  by  the 
statute. 

An  indictment  properly  framed  upon  §  163  might  be  supported 
by  proof  of  any  facts  duly  averred  and  satisfactory  to  the  court 
and  jury,  to  show  negligence  on  the  part  of  the  corporation  or 
gross  negligence  on  the  part  of  its  servants  or  agents,  even  though 
tne  bell  was  rung  and  the  whistle  sounded  continuously  for  eighty 
rods  before  the  engine  had  reached  the  crossing.     Under  the 
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ayermeuts  of  the  third  count  of  the  present  indictment  the  jury 
majhave  been  satisfied  that  such  signals  and  warnings  were  given, 
but  that  the  speed  of  the  passenger  train  was  not  reouced,  and  that 
it  was  criminal  negligence  to  omit  to  reduce  the  rate  of  speed,  or 
to  keep  a  proper  and  sufficient  watch,  care  and  foresight. 

The  presiding  judge  instructed  the  jury  that  if  they  should  find, 
upon  either  one  of  these  two  counts,  that  the  Commonwealth  had 
sostuned  the  burden  which  was  upon  it,  they  must  return  a  general 
▼erdict  of  guilty.  The  result  of  this  instniction  is  that  the  verdict 
may  have  been  rendered  upon  proof  of  facts  charged  in  the  third 
coant  which  would  not  be  sumcient  to  suppoii;  the  fourth  count ; 
and  80,  the  third  count  being  now  found  to  be  bad,  the  verdict  ma^ 
have  been  rendered  upon  proof  of  facts  not  charged  in  or  admissi- 
ble in  evidence  under  the  fourth  count,  which  alone  was  good. 

It  is  contended  on  the  part  of  the  Commonwealth  that  the  prac- 
tice as  adopted  in  Massachusetts  requires  or  at  least  sanctions  the 
sabmifision  of  the  several  counts  of  an  indictment  for  one  offence  to 
the  jury  in  this  form. 

It  cannot  be  doubted  that  the  two  counts  under  consideration 
are  for  the  same  offence.  Each  count  charges  a  loss  of  life  of  a 
person  not  a  passenger,  by  being  run  over  by  the  engine  at  a  grade 
croesing,  and  seeks  to  impose  on  the  corporation  the  same  penalty 
and  for  the  benefit  of  the  same  persons.  Each  count  rests  on  an 
ayennent  of  negligence  on  the  part  of  the  corporation  or  of  its  ser- 
vantB  or  agents.  The  difference  in  the  details  of  the  negligence 
charged  does  not  have  the  effect  to  show  that  two  offences  are 
diarged.  And  it  is  no  doubt  a  general  and  beneficial  rule  of  prac* 
tiee,  that  where  the  same  offence  is  charged  in  different  counts  of 
an  indictment,  the  whole  indictment  may  be  submitted  to  the  jury, 
with  instructions,  if  they  find  the  defendant  guilty  upon  any  count, 
to  return  a  general  verdict  of  guilty.  But  miis  rule  is  not  applica- 
ble in  cases  where  one  count  of  the  indictment  is  bad,  and  the  evi- 
dence  applicable  to  sudi  bad  count  is  submitted  to  the  jury  with 
Ae  rest,  against  the  objection  of  the  defendant.  All  such  general 
niles  of  practice  must  yield,  whenever  it  appears  that  the  just 
rights  of  the  defendant  are  insufficiently  protected  by  them. 

Ordinarily  no  difficulty  is  found  to  arise.  Where  there  are  sev- 
eral good  counts  and  confusion  is  feared  it  is  indeed  open  to  the 
defendant  to  move  the  court,  before  the  commencement  of  the 
tnal,  to  require  the  prosecutor  to  elect  on  which  count  or  counts 
^  will  proceed,  and  aiscontinue  as  to  the  residue  ;  or  such  motion 
^d  order  may  be  made  upon  the  conclusion  of  the  evidence  for 
f^e  Commonwealth ;  or  the  court  in  its  discretion  may  instruct  the 
J^^  to  ascertain  and  determine,  if  they  find  the  defendant  guilty,  on 
Wiieh  count  they  so  find,  and  accordinglv  to  render  a  verdict  of  guilty 
?  ^at  count  and  not  guilty  on  the  others ;  or  it  is  competent  for 
^  Oourt,  and  perhaps  this  is  the  best  course  to  pursue  generally. 
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to  give  particular  instmctionB  to  the  jnry  as  to  the  application  of 
the  evidence  to  the  several  counts,  and  that  certain  evidence  can 
only  be  considered  as  bearing  upon  a  certain  count,  and  leave  it  to 
the  jury  to  make  a  correct  application  of  tlie  evidence  under  snoh 
instructions,  and  to  return  a  general  verdict  of  guilty,  provided 
either  count  is  proved.  The  latter  mode  is  in  practice  usually  found 
to  be  free  from  objection,  and  to  secure  a  proper  administration  of 
justice. 

But  this  course  cannot  advantageously  be  pursued  when  the 
objection  is  raised  at  the  trial  that  either  count  in  the  indictment  is- 
insufficient  in  form ;  because  in  such  case  if  the  whole  indictment 
is  submitted  to  the  jury,  with  all  the  evidence  applicable  to  each 
count,  and  a  general  verdict  of  guilty  is  rendered  and  it  proves  that 
one  count  is  bad,  it  cannot  be  Known  with  certainty  but  that  the 
jury  have  found  their  verdict  upon  the  bad  count,  and  upon  evi> 
dence  which  is  applicable  to  that  count  alone.  If  a  general  verdict 
of  guilty  is  taken,  without  any  objection  being  raised  as  to  the  Boffi- 
ciency  of  either  count,  or  any  request  for  special  instruction  as  to  the 
evidence  in  support  of  either  count,  such  general  verdict  will  after- 
wards be  deemed  applicable  to  any  count  or  counts  which  may  be 
found  to  be  sufficient.    It  is  therefore  a  matter  of  necessity  for  the 
defendant,  if  he  questions  the  sufficiency  of  either  count,  to  ask  ap- 
propriate ladings  before  the  case  is  submitted  to  the  jury ;  and  when 
such  question  is  made,  and  a  general  verdict  of  guilty  is  taken,  and 
cither  count  is  afterwards  found  to  be  insufficient^  mere  is  danger 
that  it  may  be  necessary,  as  in  the  present  case,  to  set  aside  the  ver- 
dict.   This  exception  to  the  general  rule  is  recognized  and  stated  in 
the  elaborate  and  excellent  exposition  of  the  law  upon  this  general 
subject  by  Mr.  Justice  Dewey  in  Commonwealth  v,  Desmarteau,  16 
Gray,  1, 11, 17.   The  case  of  Commonwealth  v.  Fitehburg  Railroad, 
120  Mass.  372,  holds  that  it  is  irregular,  where  there  are  several 
counts  for  the  same  oflfence,  to  take  a  verdict  of  guilty  on  more 
than  one  count.   In  that  case  we  have  looked  at  the  ori^nal  papers, 
and  an  examination  of  the  exceptions  upon  which  the  case  was 
submitted  to  this  court  shows  that    no  objection  was  raised  at 
the  trial  before  the  jury  to  the  sufficiency  of  either  coimt  of  the 
indictment,  and  the  decision  upon  that  point  is  not  of  direct  appli- 
cation to  the  present  case. 

Inasmuch  as  the  fourth  count  only  is  found  to  be  good,  and  as 
the  general  verdict  of  guilty  may  have  been  found  upon  proofs 
applicable  only  to  the  third  count,  the  entry  must  be 

Exceptions  sustained. 

We  propose  in  the  following  note  to  present  to  our  readers  a  collection  of 
the  principal  cases  relative  to  indictments  against  railroad  companies.  The 
old  legal  principle  that  a  corporation  could  not  be  indicted^  has,  it  is  weU 
known,  been  done  away  with.  Numerous  cases  have  arisen  in  this  country 
wherein  indictments  have  been  sustained  against  railroad  companies.     The 
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proper  xemedy  against  such  comrapies  for  obstructing  a  navigable  river  ia 
by  udictment.  Fall  River  Iron  Works  v.  Old  Colony  &  F.  R.  R.  Co,  5 
Allen,  221;  Harvard  College  v.  Steams,  15  Gray,  1;  Blood  «.  Nashua  &  L. 

B.  Ca,  2  Gray,  IS'^;  Blackwell  v.  Old  Colony  R.  Co.,  122  Mass.  1;  Jarvis  v. 
SsBta  Clara  Valley  R.  Co.,  52  Cal.  488;  South  Carolina  R.  Co.  v.  Moore,  28 
Qa.  898;  Tinsnian  «.  Belvedere  Delaware  R.  Co.,  2  Dutch,  148. 

This  is  also  the  proper  remedj^  where  a  railroad  company '  crosses  a  turn- 
nike  or  hic^way  in  the  construction  of  its  road  without  competent  authority, 
northern  Central  R.  Co.  o.  Commonwealth,  0  Weekly  Notes  of  Cases  (Phila.) 
129;  Begina  v.  Great  North,  of  Eng.  R.  Co.,  9  Q.  B.  816;  Central  R.  Co.  e. 
Stste,  8  Vroom,  220;  Common wealUi  v.  Old  Colony  &  F.  R  Co.,  14  Gray,  98; 
Commonwealth  v,  Vermont  &  Me.  R  Co.,  4  Gray,  22;  CommonwealUi  v. 
New  Bedford  Bridge,  2  Gray,  889;  Commonwealth  «.  Nashua  &  L.  R.  Co. 
Ji  Gray,  54. 

Provided,  of  course,  it  so  obstructs  and  blocks  the  passage  along  the  high- 
way as  to  constitute  a  nuisance.  Northern  Central  R.  Co.  v.  Commonwealth, 
5  Am.  &  £ng.  R.  R.  Cas.  818;  Cincinnati  Southern  R.  Co, «.  Commonwealth, 
7  Am.  &  Eng  R.  R  Cas.  91. 

Where  a  railroad  is  constructed  across  a  highway  by  due  authority  of  law 
ind  in  a  proper  and  reasonable  manner  so  as  not  to  constitute  an  obstruc- 
tion, no  indictment  lies  against  it.  Danville  H.  &  W.  R.  Co.  «.  Common- 
veilth,  78  Pa.  St.  29 ;  Chicago,  R  I.  &  P.  R.  Co.  v.  Joliet,  79  HI.  25 ;  Hentz 
V.  Long  Isluid  R  Co.,  18  Barb.  646 ;  Hinchman  v,  Paterson  Horse  R.  Co.,  2 

C.  E.  Green,  75. 

A  corporation  may  be  indicted  for  a  nuisance  consisting  of  a  misfeasance 
tt  well  as  for  one  consisting  of  a  nonfeasance.  State  v,  Vermont  C.  R.  Co., 
87  Vt  108;  Commonwealth  e.  New  Bedford  Bridge,  2  Gray,  889;  Reginae. 
Great  North,  of  Eng.  R  Co.,  9  Q.  B.  815;  Donaldson  «.  Mississippi  &  Mo.  R. 
Co.,  18  Iowa,  280.  But  see  State  e.  Ohio  &  M.  R  Co.,  28  Ind.  862;  State  v. 
Great  Works  Milling  Mfg.  Co.,  20  Me.  41.  But  not  unless  the  misfeasances 
be  in  the^  nature  of  nuisances.  Commonwealth  «.  New  Bedford  Bridge,  2 
Gray,  889;  Delaware  Div.  Canal  Co.  v.  Commonwealth,  60  Pa.  St.  867. 

A  rulroad  company  may  be  indicted  for  maintaining  a  nuisance  preju- 
dicial to  the  public  health,  as  a  pool  of  staffnant  water  or  the  like.  Salem 
f.  Esston  R  Co.,  98  Mass.  481 ;  Delaware  Div.  Canal  Co.  v.  Commonwealth, 
W  Pa.  St.  867. 

A  railroad  corporation  may  be  indicted  for  violating  the  Sunday  laws. 
Bute  «.  Baltimore  &  Ohio  R  Co.,  15  West  Va.  862, 

And  Tinder  various  State  statutes  may  be  indicted  for  breaches  of  public 
duty  which  result  in  fatal  injuries.  Boston,  C.  &  M.  R  Co.  v.  State,  82  N. 
E  815;  Carey  e.  Berkshire  R  Co.,  1  Cush.  475. 

In  Maine,  New  Hampshire,  and  Massachusetts  this  is  the  only  method  of 
lecovering  damages  for  causing  death ;  the  proceeding  being  a  criminal  one 
and  the  fine  in  which  the  defendant  is  mulcted  being  applied  for  the  benefit 
of  the  relatives  of  the  deceased.  Commonwealth  o.  Boston  &  L  R  Co.,  126 
HasB.  61;  Commonwealth  e.  Boston  &  Albany  R.  Co.,  121  Mass.  86.  In 
MairlaDd  in  such  case  the  State  is  the  formal  party  plaintiff,  but  the  pro- 
oeemng  is  in  its  nature  civil. 

In  general  a  railroad  corporation  is  not  indictable  for  any  acts  which  are 
authorized  by  law.  Matson  9.  Baird  L.  R.,  8  App.  Cas.  1082;  Hodgkinson 
f.  Long  Island  R  Co.,  4  Edw.  Ch.  411 ;  Baxter  «.  Spuyten  Duyvil  &  P.  M. 
R.Co.,  61  Barb.  428;  Thompson  e.  Androscoggin  R  Co.,  54  N.  H.  545;  S. 
C,  68  N.  H.  108;  People  v.  Detroit  A  H.  Plank  Road  Co.,  87  Mich.  195;  Ran- 
dle  9.  Pacific  R  Co.,  65  Mo.  825 ;  Danville,  H.  A  W.  R  Co.  v.  Common- 
wealth, 78  Pa.  St.  29;  Bordentown  &  S.  A.  T.  R  Co.  v.  C.  &  A.  R  &  T.  Co., 
2HaiTiso&  (N.  JO,  81^;  Hinchman  v.  Paterson  Horse  R  Co.,  2  C.  E.  Qreen» 
8A.ftB.B.Gas.--20 
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76;  Attorney  Oenl.  o.  New  York  &  L.  B.  R  Co.,  9  C.  £.  Green,  40;  €k>m- 
monwealth  v,  Pittsburg,  Ft.  W.  &  C.  R.  Co.,  5  Pitts.  L.  J.  286. 

In  New  Hampshire,  where  an  indictment  is  found  against  a  railway  cor- 
poration, a  summons  is  served  upon  the  officers,  and  in  case  of  default, 
judgment  may  be  entered  against  the  defendant.  Boston,  C.  &  M.  R.  Co.  v. 
State,  82  N.  H.  215. 

Penal  actions  are  also  sometimes  authorized  by  statute  against  railroad  cor- 
porations to  enforce  police  regulations.  These  may  be  instituted  either  by  a 
party  interested  or  a  common  informer.  Commonwealth  v.  Ohio  &  P.  R. 
Co.,  1  Grant,  820;  Barrett  v.  Maiden  &  M.  R.  Co.,  8  Allen,  101;  Galena  & 
U.  R.  Co.  0.  Appleby,  28  III.  283.  But  in  order  to  avail  himself  of  this  rem- 
edy a  party  must  bring  himself  strictly  within  the  statute.  Keith  v.  Cheshire 
R  Co.,  1  Gray,  614. 

Such  penal  action  will  lie  for  an  act  of  a  servant  of  the  company  done  by 
express  or  implied  authority.  Commonwealth  «.  Ohio  &  P.  R  Co.,  1 
Grant,  820. 


Mabooit 

V. 

M.,  H.  AND  O.  R  Co. 

(Advance  Ckue^  Miehigan.     October  4,  1882.) 

In  an  action  a^inst  a  railway  company  for  the  negligent  killing  of  a  child 
upon  the  track,  it  was  held  proper  for  the  engineer,  when  asked  why  he  did 
not  see  the  child,  to  testify  that  the  child  could  not  possibly  be  on  the  track 
without  his  seeing  it  unless  it  got  on  from  the  ditch  on  the  left-hand  side  of 
the  engine.    This  was  a  matter  of  knowledge  and  not  of  opinion. 

A  witness  who  swore  to  having  been  in  the  garden  of  her  house  which  was 
by  the  side  of  a  railway  track  for  several  minutes  before  a  train  passed,  and 
that  she  did  not  hear  any  whistle  blown,  was  asked  whether  the  whistle  could 
have  been  blown  anywhere  near  the  neighboring  station  without  her  hearing 
it.  HM,  that  this  question  was  properly  ruled  out ;  it  related  to  a  matter  of 
opinion  and  common  observation  ana  experience  upon  which  the  jury  could 
have  judged  as  well  as  the  witness,  when  she  had  stated  the  facts  as  to  dis- 
tance and  the  existence  of  any  obstacle. 

A  jury  has  a  right  to  disregard  the  positive  testimony  of  a  witness  if  they 
are  satisfied  from  other  evidence  that  it  is  erroneous,  even  though  they  do  not 
think  it  intentionally  false. 

In  an  action  against  a  railway  company  for  the  negligent  killing  of  a  person 
on  the  track,  it  appeared  that  strangers  were  in  the  cab  of  the  engine  with 
the  engineer.  HM,  that  when  the  place  has  been  described  to  the  jury,  and 
the  situation  of  the  several  persons,  it  cannot  be  said  that  the  engineer  might 
not  be  permitted  to  testify  that  their  presence  did  not  interfere  with  the  per 
formance  of  his  duties;  the  jury  could  not  judge  of  this  fact  as  well  as  the 
witness. 

Where  a  witness*  opinion  would  be  admissible  in  support  of  an  action,  it 
would  be  equally  admissible  against  it  if  it  were  the  other  way. 

Where  there  is  no  statute  requiring  a  railroad  company  to  fence  its  track 
for  the  prevention  of  personal  injuries,  a  charge  that  if  a  fence  would  have 
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prevented  each  injury  it  was  negligent  not  to  have  had  it,  is  all  that  can  be 
uked  in  an  action  therefor  against  the  company. 

InstmctionB  to  the  jury  are  rendered  immaterial  where  the  jury  find  that 
the  case  does  not  turn  upon  the  matters  discussed. 

Ekbor  to  Marqnette. 

F.  O.  Clark,  for  plaintiff  and  appellant    W.  P,  Healy,  for  de- 
fendant. 

CooLET,  J. — ^This  case  makes  its  appearance  in  this  court  for  the 
third  time.    Decisions  in  the  former  cases  are  reported  in  41  Mich. 
433,  [S.  C.  2  N.  W.  Eep.  795,]  and  47  Mich.  1,  [S.  C.  14  Am.  and 
Eng.  JR.  R.  Cas.  548].     On  the  trial  which  is  now  brought  under 
review,  the  case  was  submitted  to  the  juir  npon  the  facts,  and  they 
returned  a  verdict  for  the  defendant.    The  action  was  for  causing 
the  death  of  plaintiff's  intestate,  a  child  two  or  three  years  old,  who 
got  upon  the  track  of  the  railroad,  and  was  struck  by  a  passing 
train.    The  train  was  an  irregular  train,  consisting  of  a  locomotive 
and  a  single  passenger  car,  and  was  moving,  as  the  jury  found,  at 
the  rate  of  24  miles  an  hour.     Plaintiff  lived  very  near  the  track, 
and  there  was  no  fence  between  the  track  and  his  house.     Plaintiff 
was  a  laborer  in  defendant's  employ.     He  had  two  small  children, 
and  when  he  went  to  his  labor  in  the  morning,  left  them  with  their 
mother,  who  at  this  time  was  unwell.     The  children  went  out  of 
the  house  by  themselves,  and  were  observed  by  a  neighbor  upon 
the  track  when  the  train  was  approaching.     One  of  them  got  off  in 
time,  and  the  other  was  killed.     No  one  appears  to  have  seen  them 
when  they  went  npon  the  track,  and  the  testimony  of  the  engineer 
tended  to  show  that  they  had  probabl  v  been  in  a  ditch  by  the  side 
of  an  embankment  on  which  the  track  was  laid,  and  that  they  had 
oome  upon  the  track  in  haste  when  they  were  first  observed.     The 
jury  negatived  any  carelessness  in  the  parents  in  suffering  them  to 
go  out  nnattended.     The  errors  assigned  on  the  record  are  numer- 
ous.   The  most  of  them  relate  to  the  rulings  of  the  circuit  judge  in 
the  admission  and  rejection  of  evidence.     We  have  examined  all 
the  rulings  in  detail,  and  find  all  which  are  not  particularly  noticed 
herttrfter  open  to  no  just  criticism.     Those  which  seem  to  call  for 
special  remark  are  noticed  below. 

The  action  was  grounded  on  alleged  negligence.  The  negligence 
ayerred  was :  First,  negligent  speed  in  nmning  through  the  little 
settlement  where  the  injury  took  place  ;  second,  neglect  to  sound 
the  bell,  etc.;  third,  permitting  strangers  to  be  in  the  cab  of  the 
engine  at  the  time  and  to  distract  the  attention  of  the  engineer ; 
fonrth,  running  the  train  without  air-brakes  ;  fifth,  neglect  to  fence 
the  track.  When  the  engineer  was  on  the  stand  as  a  witness  for  the 
defence,  he  was  asked  Mrhy  he  did  not  see  the  children  upon  the 
track.  He  answered,  "  The  children  could  not  possibly  be  on  the 
track  and  I  not  see  them,  unless  they  got  on  from  the  aitch  on  the 
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left-hand  side  of  the  engine."  This  was  objected  to  as  a  mere 
opinion,  but  the  court  held  it  to  be  competent.  The  court  was 
right  in  this.  The  engineer  was  watching  the  track  for  obetacles 
and  discovered  none.  The  sweep  of  vision  he  ooald  testifj  to,  and 
if  the  fact  was  tliat  the  children  could  not  come  upon  the  track 
without  coming  within  the  range  of  his  vision,  except  by  coming^ 
from  the  left-hand  ditch,  it  was  entirely  proper  that  lie  should  tes- 
tify to  that  fact.     It  was  not  matter  of  opinion,  but  of  knowledge. 

iBut  the  court  is  said  to  have  ruled  differently  on  evidence  of- 
fered for  the  plaintiff.  Mrs.  Lacoss,  a  neighbor  of  the  plaintiff!, 
had  testified  that  she  was  in  the  garden  by  her  house  for  10  or  15 
minutes  before  the  ti*ain  passed,  and  that  she  did  not  hear  any 
whistle  blown.  She  was  then  asked:  ^^ Could  the  whistle  have 
blown  anywhere  near  Champion  station  and  you  not  have  heard 
it  ?"  This  was  objected  to  and  ruled  out.  It  is  contended  that 
a  fact  was  called  for  in  this  case  just  as  much  as  in  the  other. 
We  do  not  think  so.  It  might  be  a  fact  that  Mrs.  Lacoss 
heard  or  noticed  no  ringing  of  a  bell,  but  whether  a  bell  oould  have 
rung  without  her  hearing  it  is  another  matter  altogether.  It  is 
probably  within  the  knowledge  of  every  reflecting  person  that  fa^ 
miliar  sounds  within  his  hearing  often  fail  to  be  noticed  by  him  at 
all,  where  the  circumstances  are  such  that  he  has  no  occasion  to  no- 
tice them.  The  striking  of  a  clock,  and  the  customary  railroad  sig- 
nals, are  familiar  illustrations :  the  sound  strikes  the  ear  without  se- 
curing mental  attention,  and  immediately  afterward  the  person  can- 
not say  he  heard  it  at  all.  If  one  under  such  circumstances  swears 
diat  tnere  was  no  sound,  because  if  there  had  been  he  would  have 
heard  it,  he  testifies  very  carelessly,  unless  indeed  he  had  his  mind 
on  the  signal  at  the  time,  and  was  awaiting  it.  Such  ne^tive  evi- 
dence is  of  very  little  value  at  the  best,  and  is  weakened  instead  of 
strengthened  by  such  positive  assertions  as  were  sought  to  be  drawn 
from  Mrs.  Lacoss  in  this  case.  A  careful  and  conscientious  witness 
is  not  likely  to  give  such  testimony. 

But  the  case  was  one  in  which  the  jury  could  judge  as  well  as 
the  witness  herself.  When  she  had  given  the  facts  of  distance,  and 
whether  there  was  any  interfering  obstacle,  there  was  no  good  rea- 
son why  her  judgment  of  the  probability  of  hearing  a  whistle 
should  be  taken,  rather  than  that  of  the  jury,  or  why  her  judgment 
should  direct  theins  in  a  matter  which  related  to  a  fact  of  common 
observation  and  common  experience.  They  could  apply  and  should 
apply  their  own  good  sense  to  the  case ;  and  if  she  nad  sworn  posi- 
tively there  was  no  bell,  merely  because  she  did  not  notice  it,  the 
jury  might  disregard  the  statement,  if  other  evidence  satisfied  them 
that  it  was  erroneous,  without  any  imputation  upon  her  veracity. 
Mistakes  are  too  easy  and  too  common  in  such  matters  to  afford 
much  ground  for  serious  accusation. 

The  defence  was  also  permitted  to  show  by  those  who  were  with 


MARCOTT  7).   M.,    H.   AND   O.   R.   CO.  309 

the  engineer  on  the  engine  that  their  being  there  did  not  interfere 
with  his  performance  of  his  duties.  This,  it  is  also  said,  was  allow- 
ing them  to  give  their  opinions  to  the  jury.  The  case,  however,  is 
a  fittle  different  from  ttat  of  the  ringing  of  the  bell.  The  jury 
could  not  be  so  completely  put  in  the  place  of  the  witness,  so  as  to 
be  able  to  judge  whether  his  presence  there  was  an  inconvenience 
or  an  impediment.  All  of  the  jury,  probably,  had  heard  railroad 
signals,  but  perhaps  none  of  them  had  taken  a  journey  with  the 
engineer  on  his  engine.  It  became  necessary,  therefore,  to  de- 
aenbe  the  qnai-ters,  and  to  locate  the  several  persons  in  them ;  and 
when  all  this  was  done,  we  cannot  say  that  the  court  might  not 
peraiit  the  witness  to  testify  that  the  presence  of  third  parties 
caused  no  interference  with  the  engineer's  duties.  Had  the  wit- 
ne6B  testified  to  the  contrary,  there  could  certainly  have  been  no 
question  of  its  competency  ;  and  what  is  competent  for  one  party 
must  be  for  the  other  also. 

Several  errors  are  also  assigned  upon  the  charge.  Some  of  these 
refer  to  the  neglect  of  the  defendant  to  fence  its  track  at  the  place 
of  injury.  But  on  this  branch  of  the  case  the  charge  was  eminent- 
ly fair.  We  have  no  statute  requiring  fences  for  protection  against 
personal  injuries,  and  the  judge  charged  the  jury  that  if  the  con- 
struction of  a  fence  there  woiud  have  prevented  this  accident  and 
saved  the  child,  then  it  was  negligent  in  the  defendant  not  to  have 
had  a  fence  there.  Nothing  more  could  have  been  asked  on  that 
point  A  similar  charge  was  ^ven  in  respect  to  the  want  of  air- 
urakes  on  the  train,  but  as  the  jury  expressly  found  that  the  acci- 
dent was  not  attributable  to  the  want  of  air-brakes,  all  that  the 
judge  said  on  that  subject  became  immaterial.  Some  remarks  by 
the  circuit  judge  to  the  jury  on  the  subject  of  contributory  negli- 
gence are  complained  oi,  but  they  also  were  rendered  immaterial 
by  the  express  finding  of  the  jury  that  the  parents,  who  alone 
were  chaiged  with  contributoiy  negligence,  were  in  the  observance 
of  proper  care.  And  we  do  not  think  other  questions  need  special 
attention. 

We  find  no  error  of  substance  in  the  record,  and  the  judgment 
must  stand  affirmed. 

The  other  justices  concurred. 

See  notes,  4  Am.  and  Eng.  R.  B.  Gas.  669,  572. 
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FnzosBALD,  an  Infant,  by  his  Guardian  ad  litem, 

V. 

8t.  Paul,  Minnkafolis  and  Manitoba  £t.  Co. 

(Adtance  Cote,  Minnesota,    Augtut  3,  1882.) 

The  negliffence  of  a  parent  having  the  care  of  an  infant  child  non  sui  Juria, 
Dvhich  contnbates,  with  the  negligence  of  a  third  person,  to  produce  injury 
to  the  child,  bars  a  recovery  by  the  latter.  The  negligence  or  the  parent  is 
in  the  law  to  be  imputed  to  the  infant. 

The  court,  laying  down  the  above  proposition  to  the  jury  as  a  rule  of  law 
to  be  applied  by  them,  (because  such  proposition  had  been  agreed  to  by  both 
parties  to  the  action,)  accompanied  its  instructions  with  statements  to  the 
effect  that  in  the  opinion  of  the  court  the  law  was  really  otherwise,  and  that 
the  proposition  charged  was  perhaps  opposed  to  the  weight  of  reason  and 
of  authority.    Hdd^  to  be  error. 

The  statutes  of  1876  and  1877,  requiring  nuilroad  companies  to  fence  their 
roads,  and  making  them  liable  for  damages  sustained  in  consequence  of  neg- 
lect to  do  so,  held  inapplicable  to  the  case  of  an  infant  straying  on  an  un- 
fenced  railroad  track. 

Appeal  from  an  order  of  district  conrt,  eleventh  judicial  district, 
county  of  Cl^. 
Wilson  &  Ball,  for  respondent.    B.  B.  Galusha,  for  appellant. 

Dickinson,  J. — Action  to  recover  for  injuries  sustained  by  the 
plaintiff  from  being  run  over  by  a  freight  ti^ain  of  the  defendant. 
At  the  time  of  the  injury  the  plaintiff,  who  was  then  18  months 
old,  had  wandered  from  his  father's  house  and  upon  the  railway 
track  unobserved  by  his  father,  in  whose  care  the  child  then  was. 
The  defendant  is  charged  with  negliffence,  both  in  the  operating 
of  the  train,  and  in  not  having  fenced  its  track  at  the  place  of  the 
accident. 

The  defendant,  denying  its  own  negligence,  alleges  that  the  acci- 
dent was  caused  by  the  negligence  of  the  father  of  the  plaintiff  in 
suffering  the  child  to  be  upon  the  track.  The  negligence  of  the 
father  in  the  care  of  his  child,  as  is  claimed  by  the  defendant,  must 
be  imputed  to  tlie  latter,  and,  if  found  as  a  fact,  bar  a  recovery. 

Upon  the  trial  there  was  evidence  tending  to  show  both  negli- 
gence on  the  part  of  the  defendant  in  the  management  of  the  tram, 
and  on  the  part  of  the  father  of  the  plaintiff  in  the  care  of  the  child. 
No  fence  had  been  built  along  the  line  of  road  at  the  point  where 
the  child  went  on  the  track.  This  was  on  the  opposite  side  of  the 
track  from  the  railway  station-house  and  platform  at  Glyndon. 
The  necessity,  if  any  existed,  for  leaving  that  side  of  the  rOad  un- 
fenced  does  not  appear.  It  appears  that  upon  the  trial  of  the  case 
the  attorneys  for  tne  respective  parties  agreed  that  the  law  imputed 
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die  negligence  of  a  parent  to  the  child,  and  that  an  infant  suing 
to  recover  for  the  negligence  of  another  wonld  be  barred  of  a  re- 
ooyery  by  any  negh'gence  of  the  parent  contributing  to  bring  about 
the  injury  complained  of. 

The  court  in  its  charge  instructed  the  jury  fully  that  they  were 
to  accept  and  act  upon  this  principle  as  applicable  to  this  case,  but 
in  connection  with  its  instructions  in  this  regard  the  court  said  to 
the  jnry  in  substance  that  there  was  ground  for  a  difierence  of 
opinion  upon  this  question ;  that  courts  differed  upon  it,  and  that 
perhaps  the  weight  of  authority  and  of  reason  was  opposed  to  the 
proposition  charged,  and  that  ]^e  (the  court)  did  not  believe  it  to  be 
the  law ;  and  that  he  thought  that  if  he  had  cause  to  decide  upon 
it  he  should  decide  the  other  way.    He  did  not  believe  the  negli- 
gence of  the  parents  could  be  imputed  to  the  child,  but  that  he 
charged  it  to  be  the  law  because  it  was  agreed  upon  by  both 
pardes,  and  neither  he  nor  the  jury  had  a  right  to  disregard  it. 
Upon  defendant's  exceptions  the  propriety  of  this  part  of  the 
charge  is  brought  in  question.     The  court  was  not  required  to  ac- 
cept the  propositions  of  law  agreed  upon  by  counsel,  nor  to  con- 
duct the  trial  upon  a  theory  of  the  law  not  entertained  as  correct 
by  the  court  itself.     On  the  contrary,  it  was  the  duty  of  the  judge 
to  Appl^  and  administer  the  law  according  to  his  own  understand- 
ing of  it.    Assnming  the  doctrine  of  the  imputability  of  the  neg- 
ligence of  the  parent  to  the  child  in  this  case  to  be  legally  correct, 
the  comt  ought  not  to  have  added  to  its  char^  to  that  enect  state- 
ments that  the  weight  of  reason  and  of  authorit;^  were  perhaps  op- 
posed to  the  rule  indicated,  and  that,  in  the  opinion  of  the  court, 
the  law  was  otherwise.     See  Town  of  Scott  v.  Town  of  Clayton, 
11 N.  W.  Rep.  595,  rWis.)  which  fully  sustains  our  opinion  in  this 
case.    In  no  case  could  there  Be  assurance  that  the  jury  would  fol- 
low and  apply  the  rnle  by  which  they  were  thus  instructed  to  be 
gnided,  rather  than  the  opposite  one,  which  was  indicated  by  the 
court  as  being  the  true  rme  of  law,  in  its  opinion,  and  more  con- 
sifltent  with  reason  and  authority  ;  and  especially  in  a  case  like  the 
present,  which  was  of  a  character  calculated  in  an  unusual  degree 
to  move  the  sympathy  of  the  jury  in  favor  of  the  plaintiff,  is  it  to 
be  apprehended  that  the  jury  may  have  suffered  themselves  to  en- 
tertain and  apply,  in  favor  of  the  infant  plaintiff,  as  a  rnle  of  law 
a  principle  sanctioned  by  the  expressed  opinion  of  the  court  itself, 
rather  than  one  which,  if  the  father  should  be  deemed  to  have 
been  neriigent,  would  bar  a  recovery,  and  of  which  the  court  ex- 
presBed  its  disapproval. 

The  question  involved  in  this  case,  as  to  the  contributory  negli- 
gence 01  the  parent  or  person  standing  in  loco  parentis  barring  a 
leeovery  by  an  infant  for  the  negligence  of  another,  is  one  upon 
wUch  there  is  a  decided  conflict  of  authority.  It  has  been  so  fully 
oonsidered  by  both  courts  and  commentators  that  there  is  little 
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reason  to  farther  discuss  it.  The  majority  of  the  court  adopt,  as 
rounder  in  principle  and  more  equitable  m  practice,  the  doctrine 
of  thosd  cases  which  hold  that  the  consequences  of  negligence  on 
the  part  of  the  parent  or  other  person  rightfully  having  enarge  or 
control  of  an  infant  non  sui  juris,  and  himself  incapable  of  negli- 
gence, is  imputable  to  the  infant ;  that  the  infant  being  non  sui 
juris,  and  having  in  law  a  keeper,  to  whose  discretion  in  the  care 
of  his  person  he  is  confided,  the  negligence  of  such  custodian  must, 
as  regards  third  persons,  be  held  in  law  the  negligence  of  the  in- 
fant. Among  tiie  authorities  declarinc^  the  law  to  be  as  thus  ex- 
pressed are  the  following :  Hatfield  y.  Koper,  21  Wend.  615 ;  Man- 
Sln  V.  Brooklyn  City  R.  Co.,  38  N.  Y.  45 ;  Wright  v.  Maiden  and 
.  R.  Co.,  4  Allen,  288 ;  Callahan  v.  Bean,  9  AUen,  401 ;  Holly  v. 
Boston  Gas-light  Co.,  8  Gray,  123 ;  Brown  v.  European  and  N.  A. 
Ry.  Co.,  58  Me.  384 ;  Laffayette  and  I.  R.  Co.  v.  Huffman,  28 
Ind.  287 ;  Toledo,  W.  and  W.  Ry.  Co.  v.  Grabel,  88  111.  441 ;  Meeks 
t;.  Southern  Pac.  R.  Co.,  52  Cal.  602. 

It  follows  that  a  new  trial  must  be  awarded  for  the  reason  above 
indicated.  Upon  the  trial  the  court  charged,  in  effect,  that  a  breach 
by  defendant  of  the  statutory  duty  to  fence  the  line  of  its  road  was 
negligence,  which,  if  it  contributed  to  cause  the  accident  complained 
of,  would  be  such  negligence  as  would  give  a  right  of  recovery  in 
this  action.  For  the  purpose  of  our  consideration  of  this  question, 
it  may  properly  be  assumed  that  the  reasonable  and  proper  use  of 
the  railroaa  at  this  point,  and  the  circumstances,  were  such  as  did 
not  render  it  impracticable  to  fence  the  road  on  the  side  opposite 
to  the  depot. 

By  the  statute  of  1876  (c.  24-,  §  1)  all  railroad  companies  were 
required,  within  six  months  after  such  enactment,  to  build  good 
and.  sufficient  cattle-guards  at  all  wagon  crossings,  and  good  and 
substan^al  fences  on  each  side  of  their  roads.  Section  2  of  the 
same  act  provides  that  all  railroad  companies  shall  be  liable  for  do- 
mestic animals  killed  or  injured  by  the  negligence  of  such  com- 
panies, and  that  a  failure  to  build  and  maintain  such  required  cat- 
tie-guards  and  fences  shall  be  deemed  ah  act  of  negligence.  By  the 
terms  of  section  3  a  neglect  for  a  period  named  to  pay  the  damages 
occasioned  by  such  killing  of  or  injury  to  domestic  animals  makes  the 
railroad  companyliable  to  extra  costs  in  case  of  a  recovery  by  action. 
Section  4,  as  amended  in  1877,  (c.  73,)  is  as  follows:  "Any  com- 
pany or  corporation  operating  a  line  of  railroad  in  this  state,  and 
which  company  or  corporation  has  failed  or  neglected  to  fence  said 
road,  and  to  erect  crossings  and  cattle-guards,  and  maintain  such 
fences,  crossings,  and  cattle-guards,  shall  hereafter  be  liable  for  all 
damages  sustained  by  any  person  in  consequence  of  such  failure  or 
neglect."  By  another  act  passed  in  1877,  (c.  107,)  a  fence  consist- 
ing of  four  smooth  wires,  tne  lower  one  of  which  is  not  less  than 
16  nor  more  than  20  inches  from  the  ground,  is  such  a  fence  as 
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answerB  the  requirement  of  any  statute  in  respect  to  fencing,  ex- 
cept as  to  partition  fences.  Considering  the  terms  of  these  stat- 
utes, and  tne  character  of  fence  which  may  be  erected  in  comj)li- 
ance  with  the  statutory  requirement,  it  is  the  opinion  of  a  majority 
of  the  court  that  the  intention  of  the  legislature  was,  by  imposing 
the  duty  named  in  the  statutes,  to  prevent  domestic  animals  com- 
ing upon  railroad  tracks,  with  the  consequent  danger  to  the  ani- 
mals themselves,  and  to  passengers  and  employees  upon  railroad 
trains ;  that  the  statute  imposes  no  duty  to  fence  as  respects  chil- 
dren, and  the  statutory  requirement  has  no  application  to  a  case 
like  the  one  now  before  us.  Assuming  the  object  of  the  statute  to 
be  as  above  indicated,  this  conclusion  is  supported  by  the  decision 
in  Gorris  v.  Scott,  L.  R.,  9  Exch.  125. .  This  was  an  action  to  re- 
cover from  a  ship-owner  for  sheep  washed  overboard  on  a  sea  voy- 
age by  reason  of  the  neglect  of  tne  defendant  to  comply  with  cer- 
tain orders  of  the  privy  council,  made  pursuant  to  parliamentary 
authority,  respecting  the  manner  of  disposing  of  domestic  animals 
on  shipboard;  the  object  of  such  requirements  being  to  prevent 
nnnecessary  suffering  to  the  animals,  and  to  prevent  tne  communi- 
cating of  ^seases  among  them.  The  injury  complained  of  being 
deemed  by  the  court  foreign  to  the  object  of  the  legislative  orders 
referred  to,  a  recovery  was  denied.  See,  also.  Hall  v.  Brown,  54 
N.  H.  495,  and  Metallic  Compression  Casting  Co.  v.  Fitchburg  R. 
Co.,  109  Mass.  277.  The  charge  of  the  court  in  the  respect  referred 
to  must  be  regarded  as  erroneous. 
The  order  of  the  court  below  is  reversed,  and  a  new  trial  ordered. 

GiLFOLAN,  C.  J. — I  concur  with  the  foregoing  opinion  as  to  the 
first  point  discussed.  As  to  the  second  point  I  am  of  opinion  that 
tile  duty  to  fence  created  by  the  statute  is  absolute ;  that  the  stat- 
ute is  (as  stated  in  Gillane  v.  S.  C.  and  St.  P.  R.  Co.,  26  Minn.  268) 
*  police  regulation,  designed  for  the  protection  of  all ;  and  that  any 
perwn  Bostaining  damage  in  consequence  of  a  violation  by  the 
company  of  the  regulation  may  recover.  It  is  true  that  danger  to 
otherB  will  more  frequently  arise  from  domestic  animals  strayiuff 
upon  the  railroad  track  than  in  any  other  way ;  but  I  do  not  think 
toe  statute  intends  to  provide  only  against  dangers  arising  from 
*kat  canse  alone,  but  that  the  company  neglecting  to  fence  is  "  lia- 
ble for  all  damages  sustained  by  any  person  in  consequence  of  such 
failure  or  neglect,"  whether  such' damages  accrue  from  domestic, 
^imalfi  straying  on  the  track,  or  in  some  other  way. ' 

^  Qote  to  Smith  v.  Hestonville,  Mantua  and  Fairmoun  t  Pass.  R.  R.  Co. ,  8  Anv 
^%.  R  R.  Caa.  le;  also  note,  4  Am.  and  Eng.  R.  R.  Caa.  559,  578. 


314  MBBK8  V.  SOUTHERN  PACIFIO  B.  B.  00. 


Samuel  H.  Mktckb 

V. 

Thb  Southbbk  Pagoio  B.  B.  Co. 

(56  CaJif&mia  BeporUy  618.     Oetober  Term^  1880.) 

In  an  action  for  damages  for  the  crushing  of  the  plaintifTs  foot  hj  the  de- 
fendant's train,  hsld^  upon  the  facts  stated  in  the  opinion,  that  the  evidence 
was  sufficient  to  justify  a  finding  of  nesligence  on  tne  part  of  the  employees 
of  the  defendant;  and  TuHd,  farther,  that  the  case  does  not  show  such  con- 
tributory negligence  on  the  part  of  the  plaintijS  as  should  preclude  a  recoveiy 
by  him. 

The  rule  that  the  plaintiff  cannot  recover,  if  his  own  wrong  as  well  as  that 
of  the  defendant  has  conduced  to  the  injuiy  which  he  has  sustained,  is  con- 
fined to  cases  where  his  wrong  or  negligence  has  immediately  or  proximately 
contributed  to  tiie  result. 

The  decision  upon  the  former  appeal  in  this  case  (Meeks  o.  8.  P.  R  R  Co., 
62  CaL  604),  being  i^>on  a  different  state  of  facts,  hid  not  to  apply. 

Appeal  from  a  iadgment  for  the  plaintiff,  and  from  an  order 
denying  a  new  trial,  in  the  Eighteenth  District  Oonrt,  San  Bernar- 
dino Connty.    McNealy,  J. 

A  petition  for  rehearing  in  bank  was  filed  in  this  case,  after  the 
decision,  and  denied. 

The  greater  part  of  the  ailment  of  counsel  turned  upon  ques- 
tions 01  fact,  and  is  omitted. 

The  court,  upon  the  motion  of  plaintiff,  cave  the  following  in- 
struction, the  nf  th  paragraph  being  the  portion  of  the  instruction 
referred  to  in  the  ar^ment  of  appellant's  attorneys : 

One  of  the  questions  submitted  to  you  is,  whether  the  injuries 
of  plaintiff  were  caused  through  the  negligence  of  defendant's  em- 
ployees. 

It  is  a  general  rule  of  law,  that  where  a  plaintiff  has  contributed 
to  his  injuries,  by  his  own  negligence,  he  cannot  recover  for  such 
injuries,  though  caused  to  him  in  part  by  the  negligence  of  others. 
But  there  may  be  cases  where  the  negligence  on  tne  part  of  the 
other  party  may  be  so  great  and  gross,  and  the  relative  situation 
and  circumstances  of  the  parties  such,  that  the  law  would  hold  a 
defendant  responsible,  even  though  the  plaintiff  may  himself  also 
have  been  at  lault. 

In  the  first  place,  the  law  requires  that  defendant  should  have 
on  each  locomotive  engine  a  bell  of  twenty  pounds  weight,  and 
that  it  be  rung  at  a  distance  of  at  least  eighty  rods  from  the  place 
where  the  railroad  crosses  any  highway,  and  be  kept  ringing  until 
it  has  crossed  such  highway.  And  if  plaintiff  was  upon  a  public 
highway,  and  the  defendant's  engine  was  approaching  this  high- 
way without  its  bell  having  been  rung  as  above  stated,  and  it  ran 
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over  said  plaintiff  while  n^n  such  highway,  then  defendaflt  would 
be  liable  to  him  for  his  injuries,  unless  it  appears  that  plaintiff  waa 
guilty  of  want  of  ordinary  care  in  causing  or  bringing  about  such 
injories,  or  his  parents  have  been  guilty  of  the  want  of  ordinary 
eare  and  prudence  in  protecting  and  looking  after  him.  Ordinary 
care  means  that  degree  of  care  and  prudence  which  men  of  common 
undeistanding  usually  exercise  about  their  own  affairs.  But  in  case 
of  veiy  young  children,  ordinary  care  means  such  care  as  children 
of  that  age,  and  of  such  discretion  and  understanding  as  is  common 
to  children  of  that  age,  are  able  and  do  usually  take  of  themselves* 
Bat  you  should  bear  in  mind,  that  if  plaintiff^s  pai'ents  were  negli- 
gent, and  did  not  use  ordinarjr  care  and  prudence  in  protecting  and 
looking  after  him,  then  any  injury  caused  to  him  by  such  neglect 
would  be  the  same  as  though  it  occurred  to  him  through  his  own 
n^lect. 

%ut  even  though  yon  should  find  that  plaintiff,  either  through 
liifi  own  or  his  parents'  neglect,  was  upon  defendant's  railroad 
track,  and  that  he  thei*e  negligently  and  carelessly  exposed  himself 
to  be  run  over  by  its  engine,  still,  if  you  should  believe  that  he  did 
not  know  of  the  approach  of  the  tram  in  time  to  have  avoided  the 
injury;  and  you  also  believe  that  the  employees  having  charee  of 
the  train  learned  or  knew  of  any  obstruction  upon  said  tra^,  or 
knew  any  fact  in  connection  therewith,  which  afterwards  proved 
to  be  plaintiff  himself;  and  such  knowledge  or  information  was 
8uch  as  would  have  put  a  man  of  ordinary  prudence  on  his  guard, 
and  would  have  caused  a  person  of  such  ordmary  prudence  to  have 
stopped  said  train ;  and  that  after  acquiring  such  knowledge,  said 
employees  could  have  stopped  said '  train,  oy  the  use  of  ordinary 
exertiob  and  care,  in  time  to  have  prevented  the  injury,  and  they 
failed  to  do  so,  and  thereby  caused  said  injuries — then  you  should 
find  a  verdict  for  plaintiff.  But  if  you  should  not  find  the  facts  to- 
be  as  tlms  stated,  and  you  should  hnd  that  plaintiff  or  his  parents, 
by  his  or  their  neglect,  contributed  to  his  injuries,  then  you  should 
find  for  defendant. 

The  obstacle  or  obstruction  referred  to  here  is  such  as  in  the  way 
it  appeared  to  the  employees  of  the  defendant  would  have  aroused 
the  suspicions  of,  or  fear  of  danger  in,  a  man  of  ordinary  prudence,, 
and  have  caused  him  to  have  stopped  or  slacked  up  the  train,  in 
order  to  ascertain  what  it  really  was  before  proceeding  past  it. 

Glassell,  Smith  &  Smith,  for  Appellant. 

Upon  the  evidence  of  contributory  negligence  on  the  part  of 
plaintiff  and  plaintiff's  mother,  the  court  should,  have  set  aside  the 
verdict,  and  granted  a  new  trial.  The  evidence  of  stich  negligence 
is  as  clear  on  this  appeal  as  when  the  case  was  here  before.  (Meeks 
V.  The  Southern  Pacific  K.  E.  Co.,  52  Cal.  602 ;  Needham  v.  S.  F. 
&  S.  J.  R.  R  Co.,  37  id.  419 ;  Gray  v.  Winter,  34  id.  153 ;  Kline 
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V.  0.  P.  R.  R.  Co.,  37  id.  400 ;  Flynn  v.  S.  F.  &  S.  J.  R.  R.  Co., 
40  id.  14;  Flemming  v.  W.  P.  R.  R.  Co.,  49  id.  253.) 

The  portion  of  the  instruction  of  the  court  contained  in  the  fifth 
paragraph  is  in  conflict  with  all  the  authorities.  (Sherman  and 
Kedfiela  on  Negligence,  §  26 ;  Sims  v.  M.  &  N.  R.  Co.,  28  Qtu 
«6 ;  Holmes  v.  Central  R.  Co.,  37  id.  696 ;  Donnell  v.  P.  &  W.  R. 
Co.,  6  R.  I.  211.) 

C.  W.  C.  Rowell  and  Andrew  B.  Paris,  for  Respondent. 

The  defendant  was  ^ilty  of  negligence  that  proximately  and 
directly  contributed  to  the  injury. 

First — ^In  not  ringing  the  bell  nor  sounding  the  whistle. 

Second — ^In  paying  no  attention  after  seeing  an  obstruction  upon 
the  track  five  nundred  feet  distant,  until  directly  upon  it,  ana  in 
not  keeping  a  proper  lookout  on  approaching  a  crossmg  by  a  pnb- 
lic  highway. 

(Code  Civ.  Proc.  §  486;  6  South.  L.  R.  703,  708 ;  WHds  v.  Hnd- 
:8on  R.  R.  Co.,  33  Barb.  603 ;  Sherman  and  Redfield  on  Negligence, 
P  477,  479,  481, 484, 486,  493 ;  Lafayette  R.  R.  Co.  v.  Adams,  26 
Ind.  76;  Murray  v.  Railway  Co.,  10  Rich.  227;  Thompson  on 
Negligence,  607,  419 ;  East  Tenn.  R.  R.  Co.  v.  St.  John,  6  Sneed, 
524.^ 

We  deny  that  the  plaintifi  was  negligent  or  asleep  on  the  track ; 
and  the  facts  of  the  case  show  otherwise. 

But  admitting  that  the  plaintiff  was  a  trespasser,  a  wrong-doer, 
and  even  asleep  upon  the  track  at  the  time  the  injury  occurred — 
yet  notwithstanding,  if  the  defendant  by  the  use  of  ordinary  care 
and  diligence  could  have  discovered  the  plaintiff  in  time  to  have 
:6topped  the  train  and  prevented  the  injury,  and  did  not  do  §o,  the 
deiendant  is  liable. 

(Richmond  v.  Sac.  V.  R.  R.  Co.,  18  Cal.  363 ;  Needham  v,  S.  F. 
<fe  S.  J.  R.  R.  Co.,  37  id.  419 ;  TCline  v.  C.  P.  R.  R.  Co.,  37  id.  406 ; 
Flynn  v.  S.  F.  &  S.  J.  R.  R.  Co.,  40  id.  19 :  Hearne  v.  S.  P.  R.R. 
€o.,  50  id.  482 ;  Schierhold  v.  N.  B.  &  M.  R.  R.  Co.,  40  id.  456.) 

Ross,  J. — ^At  the  time  of  the  injury  for  which  this  action  was 
brought,  the  plaintiff,  an  infant  of  between  six  and  seven  years  of 
4ige,  was  residing  with  his  parents  near  the  railroad  of  the  defend- 
ant, and  but  a  short  distance  from  where  a  public  highway  crossed 
the  railroad  track.  There  is  testimony  in  the  record  tending  to 
diow  that  shortly  before  the  accident  the  plaintiff  was  at  play  in 
the  yard  of  his  parents  with  another  boy  about  nine  years  old,  the 
rson  of  a  Mrs.  Poole.  That  this  lady  and  the  plaintiff's  mother 
were  in  the  house,  when  Mrs.  Poole  sent  her  son  to  hitch  a  horse 
— it  being  necessary  for  him  to  cross  the  railroad  track  in  order  to 
do  so.  That  the  plaintiff  followed  youn^  Poole,  and  on  reaching 
the  track  became  dizzy,  and  fell  down  on  it  at  a  point  about  fifteen 
feet  from  where  the  highway  crossed  the  track.    That  he  remained 


HJEEKS  V.  SOUTHESN  PACIFIC  B.   B.  CO.  S17 

there  either  in  tliat  condition  or  asleep  until,  shortly  afterwards,  a 
ooDBtmction  train  of  the  defendant  came  along,  on  an  up-grade,  at 
the  rate  of  about  ei^ht  miles  an  hour,  and  crushed  one  of  the 
plaintifPs  feet,  neeessitatiiig  amputation,  and  otherwise  seriously 
injnring  him.  It  also  appears  that  the  plaintifi  had,  or  two  or 
more  previous  occasions,  fallen  on  the  ground  dizzy,  and  tlien 
ad^  of  which  circumstance  his  mother  las  aware. 

Wnen  the  cajse  was  last  here  (Meeks  v.  S.  P.  B.  B.  Co.,  52  Cal. 
6M),  the  facts,  as  made  to  appear,  and  on  which  it  was  held  that 
the  plaintiff  was  not  entitled  to  recover,  were  thus  stated  by  the 
Court:  "The  plaintiff,  an  infant  of  some  six  years,  seems  to  have 
been  permitted  oy  his  parents  to  make  use  of  the  roadway  of  the 
defendant  as  a  play-ground,  and  to  lie  down  on  the  railroad  track 
unattended.  As  to  whether  he  was  asleep  upon  the  track,  or 
awake,  there  is  some  conflict  in  the  evidence.  But  this  is  not 
material;  for  in  either  case,  such  conduct  amounted  to  negligence 
per  se,  which  would  defeat  a  recovery  by  the  plaintiff  here.  It 
should  be  observed,  in  this  connection,  that  there  is  no  evidence 
whatever  of  the  lack  of  diligence  and  due  care  upon  the  part  of 
those  in  charge  of  the  train.  The  plaintiff  was  lying  on  the  track, 
parallel  with  the  rails ;  he  was  discovered  by  the  engineer  and 
lookout  at  some  distance  ahead ;  but,  notwithstanding  a  contiimed 
flcmtiny  exercised  by  them,  they  were  unable  to  discern  that  the  ob- 
ject at  which  they  were  looking  was  other  than  a  brush,  or  some 
insigDificant  obstruction  upon  tne  track.  When  they  did  discover 
that  a  child  was  lying  there  they  used  every  endeavor  to  slow  up 
the  train,  but  it  was  then  too  late  to  prevent  the  accident  by  any, 
even  the  utmost,  effort  upon  their  part." 

The  facts  as  made  to  appear  in  tne  record  now  before  us  differ 
from  the  facts  then  appearing,  in  many  material  respects. 

As  the  case  is  now  presented,  it  does  not  appear  that  the  plain- 
tiff was  permitted  by  nis  parents  to  make  use  of  the  roadway  of 
the  defendant  as  a  play-ground,  or  to  lie  down  on  the  railroad 
track  unattended,  nor  at  all.  On  the  contrary,  tlie  plaintiff's 
mother  .testified  that  she  never  allowed  him  to  play  on  the  track, 
and  the  plaintiff  himself  testified  that  when  he  went  there  for  that 
.purpose his  mother  whipped  him  for  doing  so.  It  appears,  how- 
e7er,  that  the  plaintiff's  mother  had  on  several  previous  occasions 
sent  him  down  the  track  a  short  distance,  to  Colton,  with  mes- 
sages ;  and  some  of  the  witnesses  also  testified,  that,  when  the  road 
was  being  built,  the  plaintiff  was  in  the  habit  of  playing  around 
there  while  the  men  were  at  work. 

In  another  important  respect,  the  facts  as  now  made  to  appear 
differ  from  those  presentea  on  the  former  appeal.  Then,  as  ob- 
served by  the  Court,  there  was  "  no  evidence  whatever  of  the  lack 
of  diligence  and  due  care  upon  the  part  of  those  in  charge  of  the 
tnun." 
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Not  so,  however,  now ;  for  there  is  in  the  record  testimony  on 
the  part  of  the  plaintiff  tending  to  show  that  at  the  place  the  in- 
jury occurred,  and  for  a  considerable  distance  beyond,  the  road  of 
the  defendant  was  perfectly  straight,  and  free  from  weeds  and 
other  like  obstrnctions ;  that  the  day  was  very  clear,  and  that  at 
the  time  of  the  injury  the  plaintiff  could  have  been  seen  and  rec- 
ognized as  a  boy  on  the  track  at  a  distance  of  from  three  hundred 
to  three  hundred  and  fifty  yards.     This  testimony  undoubtedly 
tends  to  show  negligence  on  the  part  of  the  employees  of  the 
defendant.     But  it  is  greatly  strengthened  by  the  testimony  of 
some  of  the  defendant's  witnesses.     It  appears  from  their  testi- 
mony that  there  were  on  the  engine  at  the  time  of  the  injury  three 
persons — Jackson,  the  engineer;  Holmes,   the  conductor;   and  a 
iireman.     The  engineer  had  control  of  the  engine,  and  it  was  his 
duty  to  keep  a  lookout.    Yet  Holmes  testified  that  he  himself  saw 
the  plaintin  at  a  distance  of  four  or  five  hundred  feet  ahead,  but 
supposed  he  was  a  bunch  of  leaves  or  weeds,  or  some  other  insig- 
nificant object,  until  they  cot  within  about  o^e  hundred  and  fifty 
feet  of  the  plaintiff,  when  lie  discovered  he  was  a  child,  and  then 
called  out  to  the  engineer,  "  Murder ;"  and  that  up  to  the  time 
that  he,  Holmes,  called  out  "murder,"  the  engineer  had  made  no 
demonstration  that  there  was  anything  on  the  track.     The  testi- 
mony also  tended  to  show  that  the  whistle  was  not  blown  nor  the 
bell  run^,  although  the  plaintiff  lay  within  a  few  feet  of  where  a 
public  highway  crossed  the  railroad  track.     We  think  the  evidence 
amply  sufficient  to  justify  the  finding  of  negligence  on  the  part  of 
the  employees  of  the  de^ndant. 

The  question  remains.  Does  the  case  show  such  contributory 
negligence  on  the  part  of  the  plaintiff  or  his  parents  as  will  pre- 
clude a  recovery  by  him? 

In  our  opinion,  the  doctrine  of  the  cases  of  Needham  v.  S.  F.  & 
S.  J.  E.  E.  Co.,  37  Cal.  409;  KUne  v.  C.  P.  E.  E.  Co.,  id.  400, 
and  the  other  cases  in  this  Court  approving  them,  determines  the 
question  in  the  nerative.  Said  the  Court  m  Needham  v.  S.  F.  & 
8.  J.  E.  E.  Co.:  "  J!fo  more  in  law  than  in  morals  can  one  wrong 
be  justified  or  excused  by  another. 

"  A  wrong-doer  is  not  an  outlaw,  against  whom  every  man  may 
lift  his  hand.  Neither  his  life,  limbs,  nor  property  are  held  at  the 
mercy  of  his  advei-sary.  On  the  contrary,  the  latter  is  bound  to 
conduct  himself  witli  reasonable  care  and  prudence,  notwithstand- 
ing the  fault  of  the  former;  and  if  by  so  doing  he  can  avoid  in- 
juring the  person  or  property  of  the  former,  he  is  liable  if  he  does 
not,  if  by  reason  thereof  injury  ensues."  Eeferring  to  the  rule 
adopted  in  New  York,  the  Court  proceeds :  "  The  error  of  the 
New  York  courts  lies  in  the  fact,  that  they  ignoi-e  all  distinction 
between  cases  where  the  negligence  of  the  plaintiff  is  proxi« 
mate,  and  where  it  is  remote,  and  in  not  limiting  the  rule,  which 
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they  announce,  to  the  former."    The  Court  then  quotes  approv- 
ingly  from  the  opinion  of  the  Supreme  Court  of  Connecticut,  in 
the  case  of  Isbell  v.  New  York  &  New  Haven  E.  R.  Co.,  27  Conn. 
404,  hingnage  which  we  think  appropriate  to  the  case  under  con- 
sideration.   Said  the  Court  there :     ''  A  remote  fault  in  one  party 
does  not,  of  course,  dispense  with  care  in  the  other.     It  may  even 
make  it  more  necessanr  and  important,  if  thereby  a  calamitous 
injury  can  be  avoided,  or  an  unavoidable  calamity  essentially 
mitigated.    Common  justice  and  common  humanity  demand  this, 
and  it  is  no  answer  for  the  neglect  of  it  to  say  that  the  complainant 
was  first  in  the  wrong,  since  inattention  and  accidents  are  to  a 
greater  or  less  extent  incident  to  human    affairs.    Preventive 
remedies  must,  therefore,  always  be  proportioned  to  the  case  in  its 
pecoliar  circumstances — to  tlie  imminency  of  the  danger,  the  evil 
to  be  avoided,  and  the  means  at  hand  of  avoiding  it.    And  herein 
is  no  novel  or  strange  doctrine  of  the  law ;  it  is  as  old  as  the  moral 
law  itself,  and  is  laid  down  in  the  earliest  books  on  jurisprudence. 
A  boy  enters  a  door-yard  to  find  his  ball  or  arrow,  or  to  look  at  a 
flower  in  the  garden ;  he  is  bitten  and  lacerated  by  a  vicious  bull- 
dog; still,  he  IS  a  trespasser,  and  if  he  had  kept  away  would  have 
received  no  hurt.    Nevertheless,  is  not  the  owner  of  the  dog  liable  t 
A  person  is  hunting  in  the  woods  of  a  stranger,  or  crossing  a  pas- 
ture of  his  neighbor,  and  is  wounded  by  a  concealed  gun,  or  his 
d(^  is  killed  by  some  concealed  instrument,  or  he  is  himself  gored 
by  an  enra^d  bull ;  is  he  in  all  these  cases  remediless  because  he 
is  there  wiSiout  consent  ?    Or  an  intoxicated  man  is  lying  in  the 
travelled  part  of  the  highway,  helpless,  if  not  unconscious :  must  I 
not  use  care  to  avoid  him  ?    May  I  say  that  he  has  no  right  to  in- 
cumber the  highway,  and  therefore  carelessly  continue  my  prog- 
ress, r^ardless  of  consequences?     Or,  if  such  a  man  has  taken 
refuge  in  a  field  of  grass  or  a  hedge  of  bushes,  may  the  owner  of  a 
field,  knowing  the  jSct,  continue  to  mow  on  or  fell  trees,  as  if  it 
was  not  so }     Or,  if  the  intoxicated  man  has  entered  a  private  lane 
or  byway,  and  will  be  run  over  if  the  owner  does  not  stop  his  team 
which  is  passing  through  it,  must  he  not  stop  them  ?  These  are  in- 
stances, I  am  aware,  of  personal  rights ;  but  what  is  true  in  relation 
to  the  person  is  essentially  true  in  relation  to  dumb  animals  and 
other  kinds  of  property,  though,  perhaps,  the  rule  would  be  ap- 
plied in  the  latter  case  with  less  strictness.    It  must  be  so,  that  an 
ponecessary  injury  negligently  inflicted  in  these  and  kindred  cases 
is  wrong,  and  therefore  unlawtul." 

Kline  v,  C.  P.  R.  R.  Co.,  supra,  was  an  action  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintifE  by  reason  of  nis 
having  been,  as  alleged,  wrongfully  expelled  from  the  cars  of 
defendant  by  the  conductor,  while  the  cars  were  in  motion.  The 
Court  there  said :  "  Although  the  plaintiff  was  wrongfully  upon" 
the  cars,  the  conductor  was  bound  to  exercise  reasonable  care  and 
prudence  in  removing  him.     The  rule  that  the  plaintiff  cannot 
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recover  if  his  own  wrong,  as  well  as  that  of  the  defendant,  has 
conduced  to  the  injury  which  he  has  sustained,  is  confined  to  cases 
where  his  wrong  or  negligence  has  immediately  or  proximately 
contributed  to  the  result.     We  had  occasion  to  consider  this  qnes- 
tion  in  the  case  of  Keedham  v.  San  Francisco  &  8an  Jose  H.  K. 
Co.,  supra,  and  we  there  reached  the  conclusion  just  stated.     If 
the  plamtifE  be  in  the  wrong,  yet  if  his  wrong  or  negligence  is 
remote — ^that  is,  does  not  inmiediately  accompany  the  transaction 
from  which  his  injury  resulted — the  defendant  cannot  excuse  him- 
self on  the  score  of  mutuality,  nor  absolve  himself  from  his  obliga- 
tion to  exercise  reasonable  care  and  prudence  in  what  he  may  do. 
In  setting  upon  the  train  while  it  was  goine  at  a  speed  of  ten  miles 
an  nour,  the  plaintifi  was  negligent,  even  mough  ne  attempted  to 
do  so  as  a  passenger,  with  the  intention  to  pay  a  fare ;  and  if  he  had 
failed  in  achieving  a  safe  landing,  and  had  fallen  in  the  attempt, 
no  blame  or  liability  could  have  been  charged  to  the  account  of 
the  defendant.     If,  as  was  doubtless  the  case,  he  got  upon  the  car, 
as  boys  sometimes  will,  with  intent  to  enjoy  the  stolen  pleasure  of 
a  free  ride  to  Front  street,  he  came  as  a  trespasser,  and  doubtless 
the  defendant,  acting  contemporaneously,  could  have  legally  pre- 
vented him  from  getting  on  the  car,  by  the  use  of  such  force  as 
may  have  been  requisite,  without  becoming  legally  responsible,  or 
morally  to  blame,  for  any  injury  which  he  might  have  sustained. 
And  if  he  succeeded  in  getting  upon  the  car  without  opposition, 
the  defendant  doubtless  had  the  right  to  eject  him  by  force,  if 
force  was  necessary ;  but  it  was  bound  to  exercise  the  i-ight  with 
ordinary  care  and  prudence,  and  it  had  no  right  to  eject  him  under 
circumstances  which  would  endanger  his  personal  safety.     If  the 
train  was  going  at  a  speed  which  would  render  it  unsafe  for  him 
to  leave  the  car,  it  was  the  duty  of  the  defendant,  if  determined  to 
put  him  off,  to  stop  or  ^slow  up'  sufficiently  to  allow  him  to 
descend  in  safety,  by  the  exercise  of  reasonable  care  and  prudence 
on  his  part.     Although  his  entry  upon  the  car  was  a  trespass,  yet 
if  it  was  an  accomplisned  fact  before  the  conductor  attempted  to 
interfere,  his  entry  did  not  directly  conduce  to  the  injurv  which 
he  sustained,  but  was,  in  the  sense  of  the  rule  under  consideration, 
only  its  remote  cause,  and  did  not,  therefore,  absolve  the  conduc- 
tor from  the  duty  of  observing  reasonable  care  and  prudence  in 
putting  him  off  the  train.^' 

In  our  opinion,  an  application  of  the  principles  announced  in 
these  cases  to  the  facts  oi  the  case  before  us,  renders  the  defendant 
liable  for  the  injuries  sustained  by  the  plaintiff.  The  instructions 
of  the  Court  below  were  in  accordance  with  these  views,  and  the 
judgment  and  order  are  therefore  affirmed. 

McKinstry,  J.,  and  McKee,  J.,  concurred  in  the  judgment. 

See  Thirteenth  and  Fifteenth  St.  Pass.  Ry.  Co.  v.  Boudrow,  2  Am.  and  £ng. 
K.  R.  Cas.  80. 
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Gbobos  W.  Dubeeb 

V. 

The  Obntbal  Paoifio  B.  B.  Co. 

(56  Oalifomia  BepartSy  888.    July  Term,  1880.) 

In  an  action  by  a  father  against  a  person  negligently  causing  a  personal  in- 
faj  to  his  child,  be  can  recover  sucb  damages  only  as  be  has  himself  sus- 
tilned;  leaying  to  tbe  infant  a  furtber  rigbt  of  recovery  of  sucb  damages  as 
are  personal  to  hunself  . 

In  sQcb  action,  it  is  error  to  instruct  tbe  jury  tbat  tbeir  verdict  sbould  be 
the  amount  of  money  wbicb  would  compensate  tbe  cbild  for  bis  injuries. 
^  In  such  action,  it  is  proper  to  instruct  the  jury  tbat  tbe  plaintifl:  is  not  en- 
titled to  recover  damages  for  tbe  pain  or  suffering  wbicb  bis  son  experienced 
from  the  injoiies  which  be  received,  or  for  his  disfigurement  therefrom. 

Appeal  from  a  jadCTient,  and  order  denying  a  new  trial,  in  the 
Third  District  Court  £)r  Alameda  County.     licKee,  J. 
The  facts  are  stated  in  the  opinion. 
McAllister  &  Bergin,  and  S.  W,  Sanderson,  for  appellant. 
A.  M.  Crane,  and  John  Haynes,  for  respondent. 

MoKEisoN,  C.  J. — This  is  an  action  by  plaintiff  to  recover  daniages 
of  defendant  for  an  injury  to  the  infant  son  of  plaintiff,  allegea  to 
have  been  caused  carelessly  and  negligently  by  the  servants  and 
employees  of  the  defendant.  It  appears,  from  the  evidence  in  the 
case,  tnat  on  the  2d  day  of  July,  1876,  Milton  W.  Durkee,  the 
Bon  of  the  plaintiff,  a^ed  about  five  and  a  half  years,  was  run  over 
by  an  engine  belonging  to  and  at  the  time  in  the  service  of  the 
defendant,  and  was  so. severely  injured  that  amputation  of  both  his 
feet  became  necessair.    Verdict  for  $10,000  damages. 

It  is  unnecessary  6)r  us  to  examine  into  the  circumstances  con- 
nected with  the  injury,  as  the  question  of  contributory  negligence 
was  fully  and  fairly  presented  to  the  jury  for  their  consideration, 
and  the  fact  was  found  that  there  was  no  contributory  negligence. 
In  our  opinion,  the  evidence  justified  the  jury  in  finding  that  there 
^as  negligence  on  the  part  of  the  railroad  employees,  and  that  there 
was  no  contributory  negligence  on  the  part  of  the  plaintiff  or  his 
infant  son. 

There  remains,  therefore,  but  one  question  for  this  court  to  de- 
termine, in  passing  upon  the  appeal,  and  that  relates  to  the  meas- 
ure of  damages  in  cases  of  this  character.  The  action  is  brought 
under  §§  376  and  877  of  the  Code  of  Civil  Procedure,  which  read 
as  follows: 

"Sec.  376.  A  father,  or  in  case  of  his  death  or  desertion  of  his 
^y  the  mother,  may  maintain  an  action  for  the  injury  or  death 
8  A.  &  E.  R  Cas.— 21 
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of  a  minor  child,  and  a  guardian  for  the  injnry  or  death  of  his 
ward,  when  such  injnry  or  death  is  caused  by  the  wrongful  act  or 
neglect  of  another.  8uch  action  may  be  maintained  against  the 
pei-son  causing  the  injurjr  or  death,  or  if  such  person  be  employed 
by  another  pei*8on  who  is  responsible  for  his  conduct,  also  against 
such  other  person," 

"  Sec.  377.  When  the  death  of  a  person  not  being  a  minor  is 
caused  by  the  wrongful  act  or  neglect  of  another,  his lieirs  or  per- 
sonal representatives  may  maintam  an  action  for  damages  against 
the  person  causing  the  death,  or  if  such  person  be  employed  by 
anotner  person  who  is  responsible  for  his  conduct,  then  also  against 
such  other  person.  In  every  action  under  this  and  the  preceding' 
section,  such  damages  may  be  given  as  under  all  the  circumstances 
of  the  case  may  be  just." 

It  is  the  last  clause  of  §  377  which  creates  the  embarrassment  we 
have  felt  in  arriving  at  a  correct  and  satisfactory  condusion  in  this 
case.  The  court  has  been  unable  to  find  a  statute  of  any  other 
State  precisely  similar  to  ours;  the  nearest  approach  thereto  being 
the  statutes  of  Indiana,  New  York,  and  Nevada.  Section  27  ot 
the  2d  Revised  Statutes  of  Indiana  provides  as  follows :  "  A 
father,  or  in  case  of  his  death  or  desertion  of  his  familv,  or  im- 
prisonment, the  mother,  may  maintain  an  action  for  the  injury  or 
death  of  a  child ;  and  a  guai*dian  for  the  death  or  injury  of  his 
ward.  But  when  the  action  is  brought  by  a  guardian  for  an  iniury 
to  his  ward  the  damages  shall  inure  to  the  benefit  of  the  ward." 

In  the  case  of  Long  v.  Morrison,  14  Ind.  600,  the  Supreme  Court 
says :  "  On  the  question  of  damages  in  this  class  of  cases,  the  com- 
mon-law rule  must  prevail.  .  .  W  hen  the  action  is  by  the  husband, 
or  master,  or  parent,  for  their  individual  losses  respectively,  occa- 
sioned by  the  tortious  acts  towards  the  wife,  infant  child,  or  ser- 
vant, the  individual  suffering  of  the  immediate  subject  of  the 
wrongful  act  cannot  be  taken  into  account  in  the  assignment  of 
damages."    (See  The  Ohio,  etc.,  Co.  v,  Tendall,  13  Ind.  386.) 

The  case  last  referred  to  was  an  action  brought  by  Margaretta 
Tendall,  mother  of  Daniel  Tendall,  deceased,  a  minor,  against  the 
Ohio  and  Mississippi  R.  R.  Co.,  to  recover  damages  for  tne  loss  of 
the  life  of  said  Daniel,  he  having  been  killed  by  an  engine  of  said 
company  running  upon  the  road.  The  court  says:  "The  third 
question  relates  to  the  damages.  The  court  instructed  the  jury, 
tnat,  in  estimating  the  damages,  they  might  take  into  consideration 
the  actual  pecuniary  loss  to  the  plaintiff,  occasioned  by  the  deatli 
of  the  son  and  servant,  and  also  such  other  circumstances  as  have 
injuriously,  affected  the  plaintiff  in  person,  in  peace  of  mind,  and 
in  happiness."  The  court  proceeds  to  say :  "  Tliis  instruction  was 
erroneous,    (See  Quinn  v.  Moore,  15  N.  Y.  432.)" 

In  the  case  of  Quinn  v,  Moore,  the  Court  of  Appeals  of  New 
York  uses  this  language :  "  In  respect  to  purely  personal  toits^  it 
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is  true,  tlutt  at  common  law  the  right  of  action  ceases  with  the  life 
of  the  injured  party ;  bnt  the  theory  of  tlie  statute  is,  that  the  next 
of  kin  have  a  pecuniary  interest  in  the  life  of  the  person  killed, 
and  the  value  of  this  interest  is  the  amount  for  which  the  jury  are 
to  give  their  verdict.  Neither  the  personal  wrong  nor  outra^  to 
the  decedent,  nor  the  pain  and  suffering  he  may  have  endured,  are 
to  be  taken  into  account.  These  would  be  the  foundation  of  the 
action,  and  would  furnish  the  criterion  of  damages,  if  death  had 
not  ensued,  and  the  injured  party  had  brought  the  suit." 

The  statute  of  New  York,  under  which  the  foregoing  decision 
was  made,  authorized  the  jury  to  give  such  damages  as  they  deem 
fair  and  just,  with  reference  to  the  pecuniary  injury  resulting  from 
ench  death  to  the  wife  and  next  of  kin  ox  the  deceased  person ; 
and  in  the  case  of  Oldfield  v.  N.  T.  and  Harlem  E.  R.  Co.,  14  N. 
Y.  318,  it  was  held,  that  '^  the  jury  who  had  all  the  circumstances 
of  the  casualty,  and  the  precise  condition  and  relationship  of  the 
parties  before  tJiem,  should  ^ive  such  compensation  as  they  should 
deem  fair  and  just,  keeping  m  view  that  it  was  to  be  measured  by 
the  injury  done  to  the  next  of  kin.  They  were  not  to  compensate 
for  the  pain  and  suffering  endured  by  the  deceased,  or  the  anguish 
and  mental  distress  of  a  wife  or  children  incident  to  the  loss  of  a 
hnsband  or  father,  but  were  to  measure  the  compensation  by  the 
pecuniary  injury  exclusively,  the  statute  assuming  that  every  per- 
son possesses  some  relative  value  to  others."  In  this  case,  the 
court  below  instructed  the  jury,  "  that  they  could  not  give  damages 
for  the  physical  suffering  of  the  child,  or  the  anguish  of  mind  m- 
flicted  upon  the  parent  oj  such  a  calamity ;  that  the  measure  of 
compensation  was  strictly  pecuniary,  to  indemnify  fully  for  any 
pecuniary  loss  that  may  have  attended  or  resulted  from  the  death 
of  the  child ;"  and  the  Court  of  Appeals  held,  that  the  instruction 
vas  properly  given.  Justice  Comstock,  in  his  concurring  opinion, 
sajrs:  "In  this  case,  if  the  child  had  been  only  wounded  mstead 
of  killed,  the  action  to  recover  the  expenses  incurred  in  its  cure 
and  for  the  loss  of  service  could  have  been  maintained  only  by  the 
parent  or  the  person  entitled  to  the  service.  But  the  child  could 
also  sue  for  the  personal  wrong  to  itself." 

In  the  case  of  The  Pennsylvania  R.  E.  Co.  v.  Zebe,  et  ux,  38 
Pa.  St.  328,  it  was  said  that  ^'  the  measure  of  damage  is  not  the 
loss'or  suffering  of  the  deceased,  but  the  injury  resulting  from  his 
death  to  his  family." 

In  the  case  of  The  Pennsylvania  K.  E.  Co.  v.  Kelly,  7  Casey, 
372,  the  court  says :  "  The  damages  must  be  compensatory  merely, 
and  that  compensation  must  have  regard  to  the  plaintin's  loss  of 
his  son's  services,  and  to  the  expenses  of  nursing  and  professional 
treatment.  The  father  was  entitled  to  the  services  of  his  child 
during  minority,  and  by  just  so  much  as  this  injury  impaired  the 
value  of  that  right  was  he  entitled  to  compensatory  damages." 
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And  it  was  added :  '^  That  it  was  proper  for  the  Iiut  to  understand 
that  the  Bufferings  endured  by  the  boy,  and  the  aisngaration  of  his 
form,  and  whatever  was  merely  personal  to  him,  should  not  enter 
into  the  father^s  damages,  because  for  them  the  son  would  have 
a  right  of  action." 

Tne  law  upon  this  subject  is  well  stated  by  Shearman  &  Bed- 
field  in  their  work  on  Negligence.     (§  608.) 

"  The  damages  recoverable  by  a  parent^  guardian,  or  master^  for 
a  negligent  injury  to  the  person  of  nis  child  or  servant,  are  strictly 
limited  to  an  amount  fully  compensatory  for  the  consequent  loss 
of  services  for  a  period  not  exceeding  the  minority  of  the  child  or 
the  term  of  service  of  a  servant,  and  tne  expenses  which  the  plaintiff 
has  incurred  in  consequence  of  the  injury,  such  as  for  surgical  at- 
tendance, nursing,  and  the  like.  .  .  Damages  awarded  upon  any 
other  grounds  than  these  clearly  belong  to  the  person  corporally 
injured,  whose  right  to  sue,  it  must  be  remembered,  is  entirely  un- 
affected bv  the  action  of  his  parent  or  master.  If  the  latter  should' 
be  allowed  to  recover  for  the  pain  and  suffering  of  the  servant  (or 
child),  it  would  follow,  either  that  the  servant  (or  child)  could  not 
recover  himself  for  the  same  cause,  or  that  the  negligent  person 
would  be  liable  to  pay  twice  the  amount  of  damage  which  he  had 
really  done.  Either  alternative  is  contrary  to  justice  and  common 
sense.'^ 

We  have  thus  seen,  that,  under  statutes  more  or  less  similar  to 
our  own,  as  well  as  according  to  the  principles  of  the  common  law, 
two  actions  can  be  maintained  for  damages,  such  as  are  claimed  in 
this  case :  one  in  behalf  of  the  parent,  and  the  other  in  behalf  of 
the  minor.  When  the  action  is  brought  by  the  parent,  loss  of  ser- 
vice, medical  attendance,  expenses  of  nursing,  and  the  like  are 
matters  to  be  considered  by  the  jury,  and  in  such  cases  compensa- 
tion is  the  rale.  It  is  true,  that  much  is  left  to  the  sound  aiscre- 
tion  of  the  jury,  as  in  the  very  nature  of  things  no  precise  measure 
of  damages  can  be  established  for  any  particular  case ;  but  when 
the  action  is  brought  on  behalf  of  the  child,  theie  are  other  separate 
and  distinct  elements  of  damage.  The  child  recovers,  not  for  loss 
of  time  or  service  or  medical  attendance  or  expenses  of  curing, 
but  for  the  injury  personal  to  himself,  such  as  pain  and  suffering, 
both  physical  and  mental,  disfigurement,  etc. 

This  brings  us  to  the  question  how  far  the  rule  above  laid  dewn 
is  affected  by  the  provisions  of  the  Code  of  Civil  Procedure.  It 
will  be  observed  that  §  376  provides  that  "  the  father,  or  in  case  of 
his  death  or  desertion  of  his  family,  the  mother,  may  maintain  an 
action  for  the  injury  or  death  of  a  minor  child,  and  a  guardian  for 
the  injury  or  death  of  his  wai*d."  Here  we  have  two  rights  of  ac- 
tion for  the  same  cause :  one  in  behalf  of  the  father,  and  the  other  is 
given  to  the  guardian.  Is  the  measure  of  recovery  the  same  in 
both  ?     If  it  is,  then  the  negligent  pereon  would  be  liable  to  pay 
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twice  the  amount  of  damage  he  had  really  done,  which,  in  the  Ian- 
goage  of  the  work  on  negligence  referred  to  above,  would  be  con- 
trary to  jastice  and  common  sense.    When,  therefore,  §  377  of  the 
Code  of  Civil  Procedure  provides  that, "  in  every  action  under  this 
and  the  preceding  section,  such  damages  may  be  given  as  under  all 
the  circumstances  of  the  case  may  be  just,"  it  was  not  intended 
that  the  party  guilty  of  the  negligent  and  wrongful  act  should  be 
compelled  in  the  first  place  to  pay  the  full  measure  of  damages  sus- 
tained to  the  father,  and  afterwards  to  pay  the  same  amount  to  the 
guardian  for  the  use  of  the  minor.     It  is,  therefore,  reasonable  to 
prefiume  that  the  Legislature  had  in  view  the  principles  of  the 
common  law  as  the  same  are  applicable  to  cases  of  this  diameter, 
and  intended  that  the  father  should  recover  such  damages  as  he 
has  sustained,  by  way  of  compensation,  leaving  to  the  infent  a  fur- 
ther right  of  recovery  of  such  damages  as  are  pei-sonal  to  himself. 

This  brings  us  to  the  chai'ge  and  instructions  of  the  learned 
Judge  to  the  iury  in  the  c^se  now  under  consideration.  Several 
Darts  of  the  charge  were  duly  excepted  to  by  the  defendant,  the 
nret  of  which  we  will  notice  is  the  following : 

"The question  of  damages  is  one  for  your  consideration;  and 
you  may  award  such  damages  as  in  view  of  all  the  circumstances 
—the  mental  capacity  of  the  boy  himself,  and  of  the  injury  inflicted 
upon  him — may  seem  to  you  just.  Whatever  amount  of  money, 
in  your  judgment,  will  compensate  him  for  his  injuries,  that  will 
be  the  amount  of  your  verdict." 

It  seems  to  us  that  the  foregoing  portion  of  the  charge  is  not  in 
harmony  with  the  rule  of  damages  laid  down  by  the  authorities,  and 
applicable  to  this  case.  The  question  was,  not  what  damages  would 
compensate  him,  the  infant,  for  the  injury  inflicted  upon  him,  but 
^hat  damages  would  compensate  the  father  for  the  loss  incurred 
hy  him. 

The  refusal  of  the  court  to  give  the  following  instruction  offered 
hy  the  defendant  is  also  assigned  as  error : 

"  Instruction  No.  7.  Plamtiff  is  not  entitled  to  recover  in  this 
action  damages  for  the  pain  or  suffering  which  his  son,  Milton  W. 
Dnrkee,  experienced  from  the  injuries  he  received,  or  for  his  dis- 
%nrement  therefrom." 

Under  the  authorities  considered  above,  this  instruction  was 
P'oper,  and  should  have  been  given. 

"6  are  of  opinion  that  for  these  errors  the  judgment  and  order 
<>f  the  court  below  should  be  reversed,  and  it  is  so  ordered. 
Sharpetein,  J.,  and  Thornton,  J.,  concurred. 
Myrick,  J.,  concurred  in  the  judgment. 
McKinstry,  J.,  concurring. 

I  concur.  The  complaint  avei*8 :  "  He,  the  said  plaintiff,  was,  at 
*he  times  hereinafter  mentioned,  and  is  the  father  of  Milton  W. 
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Durkee,  an  infant  hereinafter  mentioned,  and  that  said  infant  has 
always  been  cared  for  and  maintained  by  said  plaintifi." 

Tlie  complaint  contains  no  averment  of  loss  of  service,  or  of 
expenses  incurred  or  paid  by  the  father  in  conseqnence  of  the  in- 
juries suffered  by  the  child.  The  action  is  evidently  based  upon 
the  idea  that  the  statute  (Code  Civ.  Proc.  376)  has  provided  that 
the  father,  as  uataral  guardian  of  his  infant  child,  may  maintain 
an  action — for  the  benefit  of  the  child — to  recover  damages  for  in- 
juries done  the  infant  by  the  wrongful  act  or  neglect  of  another — 
an  action  independent  of  and  entirely  distinct  from  another  action 
which  he  may  bring  "  per  quod  servitium  amisit,"  etc.  It  is  quite 
clear  tliat  the  two  actions  cannot  be  united ;  for  in  such  case  it 
would  be  impossible  to  determine  how  the  judgment  should  be  di- 
vided— how  much  of  the  verdict  was  intended  for  the  father  indi- 
vidually, how  much  for  him  in  his  capacity  of  trustee  for  the  in- 
fant. 

The  averments  in  the  complaint  with  respect  to  the  facts  out 
of  wliich  the  plaintiff's  alleged  claim  for  damages  has  arisen  are  as 
follows :  "  And  said  defendant,  by  its  said  conductor  and  engineer, 
and  without  the  fault  of  plaintiff,  and  without  plaintiff  or  the  said 
Milton  W.  Durkee  in  any  manner  contributing  tliereto,  negligently, 
carelessly,  heedlessly,  and  wantonly  ran  said  locomotive  engine  npon 
and  over  the  person  of  the  said  Milton  W.  Durkee,  and  then  and 
there,  and  therebv,  so  wounded,  mangled,  crushed,  and  broke  the 
feet,  ankles,  and  legs  of  him,  the  said  Milton  W.  Durkee,  that  it 
became  and  was  necessary  to  amputate  and  cut  off,  at  or  near  the 
ankles,  both  of  the  feet  of  him,  the  said  Milton  W.  Durkee ;  and  in 
consequence  of  said  wounding,  mangling,  crushing,  and  breakings 
the  said  feet  of  the  said  Milton  W.  Durkee  were,  on,  etc.,  .  .  • 
necessarily  amputated  and  cut  off  by  a  surgeon  employed  by  plain- 
tiff for  that  purpose ;  and  by  means  of  said  injuries  and  amputa- 
tions, the  said  Milton  W.  Durkee  suffered  and  endured  great  pain 
and  anguish,  and  has  lost  and  been  deprived  of  both  nis  feet" 
The  prayer  is:  "Plaintiff  demands,  as  relief  herein,  judgment 
against  said  defendant  for  the  sum  of  fifty  thousand  dollars,  and 
the  costs  of  this  action." 

It  is  obvious  that  the  only  damages  alleged  are  such  as  are  per- 
sonal to  the  son,  and  for  which  the  infant,  by  his  guardian,  conid 
maintain  an  action.  Unless  the  statute  has  in  effect  made  the  father 
guardian,  and  authorized  him  as  such  to  recover  damages  in  an  ac- 
tion like  the  present,  to  be  held  by  him  in  trust  for  the  benefit  of 
the  infant,  this  judgment  cannot  be  upheld.  The  section  of  the 
Code  of  Civil  Procedure  does  not  declare  that  the  father  may  main- 
tain the  action  for  or  on  behalf  of  the  infant,  all  of  which  is  implied 
when  the  word  "guai'dian"  is  employed;  nor  does  it  provide 
against  any  fraudulent  or  improvident  waste  of  the  moneys  which 
may  be  recovered,  as  by  requiring  the  father  to  give  bond,  or  other- 
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wKe.  To  constme  the  section  of  the  Code  so  as  to  authorize  the 
present  action,  we  would  have  to  interpolate  the  words  as  "  trustee" 
or  "  88  ffuardian,"  or  "  for  the  use  and  benefit  of  the  infant,"  or 
some  Gmer  equivalent  or  more  specific  expression,  and  would  also 
have  to  hold  mat  the  beneficiary  can  have  no  other  protection  as 
against  waste  or  fraud,  than  sucn  as  mav  be  afforded  by  a  court  of 
equity  by  reason  of  its  ^eneml  jurisdiction  in  matters  of  trust. 
'Tne  Courts  are  justified  m  holding  that  an  intent  on  the  part  of 
the  L^idature  which  contemplates  so  broad  a  departure  from  the 
common  law,  and  involves  consequences  so  serious,  shall  be  clearly 
and  distinctly  expressed. 

It  can  hardly  oe  said,  however,  that  the  section  of  the  Code  is 
ambiguous.  'Hxe  language  employed  seems  to  me  a  plain  enact- 
ment that  the  ^'  father'  may  himself  recover  damages  for  the  ^'  in- 
jury or  death"  of  the  infant.  In  case  of  death,  me  damages  re- 
covered, whatever  the  rule  of  damages,  must  inure  to  the  oenefit 
of  the  father.  There  is  nothing  in  the  language  itself  to  indicate 
that  a  different  beneficiary  was  intended  wnere  the  injuries  do  not 
result  in  death. 

But  it  surely  cannot  require  argument  to  establish  that  the  L^- 
islature  has  no  power  to  authorize  one  person  to  recover,  and  apply 
to  his  own  use,  damages  for  an  injury  sustained  by  another ;  nor 
can  it  be  necessary  to  do  more  than  refer  to  the  constitutional  lim- 
itations which  prohibit  such  le^slation.  If  such  power  existed,  it 
wonld  include  a  power  to  deprive  a  citizen  of  his  property  "  with- 
out due  process  of  law." 

Peima.  R  R.  Co.  v.  Eelley,  81  Pa.  St.  873;  Oakland  R  R.  Co.  v.  Fielding 
48Fft.  St.  838;  Stewart «.  Ripen,  88  Wis.  584;  Earr  v.  Parks,  44  Cai.  46. 


Thb  Atchison,  Topeea  aud  Santa  Fb  JEl.  R  Co. 

V. 

Jamss  Smtth,  by  his  next  Friend,  William  Sioth. 

{Advance  Otue,  Eansoi.     Oetob&r  8,  1882.) 

The  case  of  Smith  v.  the  Atchison,  Topeka  and  Santa  Fe  R  R.  Co.,  35 
Kbb.  738,  referred  to  and  followed. 

The  Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  owned  a  side  track  about 
iSO  feet  in  len^h,  situated  wholly  upon  its  own  right-of-way,  and  partially 
within  and  partially  outside  of  the  corporate  limits  of  Osage  City,  Osage  Coun- 
ty, Kansas,  and  near  several  dwelling-houses.  It  was  not  enclosed  by  any  fence, 
<ad  children  occasionally  played  upon  it.  A  coal  shaft  was  situated  by  the 
>ide  of  it,  about  800  feet  from  where  it  connected  with  the  main  track; 
uid  from  the  coal  shaft  toward  the  main  track.  It  descended  to  a  point 
within  about  75  feet  of  the  main  track,  and  then  ascended  to  the  main  track; 
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«o  that  oaiB  loaded  at  the  coal  shaft  would  descend  of  their  own  weight  to 
the  lowest  point  or  beyond  it,  but  would  finally  settle  at  tliat  point.     One 
<!ar  was  loaded  at  the  coal  shaft  and  was  allowed  to  run  down  the  side  track 
to  the  lowest  point,  where  it  settled  and  remained.    Afterward,  another  car 
was  loaded  and  allowed  to  run  down  against  the  standing  car,  und,  in  so 
doing,  the  plaintiff,  who  was  on  the -track,  and  who  was  a  child  two  years 
and  twenty  days  old,  was  run  over  and  injured.    Whether  the  employees  at 
the  coal  shaft  looked  to  see  whether  the  track  was  clear,  before  permittiiig 
the  second  car  to  run  down  the  side-track,  is  a  disputed  question  of  fact; 
also  whether  they  could  have  seen  the  plaintiff  if  they  had  so  looked,  is  like- 
wise a  disputed  question  of  fact ;  and  whether  the  plaintiff  was  under  or  be- 
hind the  first  car,  and  was  run  over  by  the  first  car  as  well  as  by  the  second, 
is  also  a  disputed  question  of  fact.     But  supposing  that  the  employees  at  the 
coal  shaft  did  not  look    before  permitting  the;  second  car  to  move,  and 
supposing  that  they  could  not  have  seen  the  plaintiff  if  they  had  so  looked ; 
then  held,  that  the  acts  and  omissions  of  the  employees  at  the  coal  shaft  did 
not  constitute  culpable  negligence  per  se,  for  which  the  court  could  as  a  mat- 
ter of  law  declare  the  railroad  company  to  be  responsible.     While  the  failure 
of  the  employees  to  look  to  see  that  the  track  was  clear  (provided  they  did  so 
fail  to  look)  may  be  called  negligence ;  yet,  under  the  circumstances  above 
supposed,  such  failure  to  look  did  not  cause  the  injury  complained  of,  nor 
contribute  thereto ;  and  therefore,  cannot  be  called  culpable  negligence  so  as 
to  make  the  railroad  company  responsible  in  this  case. 

The  defendant,  the  Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.,  submitted 
certain  instructions  to  the  trial  court,  and  requested  the  court  to  give  them 
to  the  jury,  which  instructions  were  asked  for  for  the  purpose  of  having  the 
jury  determine  what  the  relative  situation  of  the  plaintiff  was  with  respect  to 
the  standing  car,  and  whether  the  plaintiff  was  m  such  a  situation  that  he 
could  have  Deen  seen  by  the  employees  at  the  coal  shaft,  and  the  court  re- 
fused to  give  them.  Held,  error.  It  also  appears  from  the  special  findings 
of  the  jury  that  the  jury  did  not  know  what  the  relative  situation  of  the 
plaintiff  was  with  respect  to  the  standing  car,  or  whether  the  standing  car 
was  pushed  over  him  or  not,  but  seemed  to  decide  the  case  upon  the  theory 
that  if  the  employees  at  the  coal  shaft  failed  to  look  to  see  that  the  track  was 
clear  before  they  permitted  the  second  car  to  move,  that  the  railroad  com- 
pany must  necessarily  be  responsible  whether  the  failure  to  look  caused  or 
contributed  to  the  injury  or  not.  Held,  that  for  the  above  errors,  and  imder 
the  circumstances  above  mentioned,  the  defendant  is  entitled  to  a  new  trial. 

Ebbob  from  Osa^e  County.     Reversed. 

Oteo.  R.  Peck  and  A.  A.  Hurd,  for  plaintiff  in  error. 

Ellifl  Lewis  and  Vanderventer  &  Martin  for  defendant  in  error. 

Valkntinb,  J. — This  was  an  action  brought  by  James  Smith, 
an  infant,  by  his  next  friend,  William  Smith,  a^nst  the  Atchison, 
Topeka  and  Santa  Fe  R.  R.  Co.  for  damages,  alleged  to  have  been 
caused  by  the  negligence  of  the  railroad  company.  The  action  was 
tried  before  the  court  and  a  jury,  and  judgment  was  rendered  in 
favor  of  the  plaintiff  and  a^inst  the  defendant  for  the  sum  of 
$5000  and  costs.  The  defendant,  as  plaintiff  in  error,  now  brings 
the  case  to  this  court  and  asks  for  a  reversal  of  such  judgment. 

With  regard  to  many  of  the  facts  of  the  case  there  is  no  dis- 
pute ;  but  with  regard  to  others  the  parties  do  not  agree.  Among 
the  undisputed  facts  we  would  mention  the  following : 
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The  plaintiff  below,  defendant  in  en*or,  at  the  time  he  received 
the  injnries  complained  of,  was  a  child  two  years  and  twenty  days 
old.  xhe  defeDOsmt  below,  plaiptiff  in  error,  was  at  that  time,  and 
still  is,  a  railroad  corporation,  and  was  engaged  in  the  operation  of 
a  railroad  throngh  Osage  City,  Osage  Coanty,  Kansas.  It  had 
constracted  upon  its  right-of-way,  partially  outside  and  partially 
inside  of  the  corporate  limits  of  Osage  City,  a  switch  or  spur  tracK 
for  the  accommodation  of  itself  and  the  Carbon  Coal  and  Mining 
Company  in  loading  corn,  coal,  and  other  articles  of  commei*ce, 
upon  the  cars  of  the  railroad  company  for  shipment  over  the  com- 
pan/s  railroad.  This  side  track  was  wholly  on  the  ri^ht-of-way 
of  the  railroad  company,  and  ran  in  nearly  a  northerly  and 
fiontherly  direction,  connecting  with  the  main  track  at  the  northern 
end  of  tne  side  track,  the  side  track  being  so  constructed  that  cars 
would  of  their  own  weight  descend  from  the  southern  end  of  the 
track  to  a  point  about  seventy-five  feet  from  the  connection  with 
the  main  track,  from  which  place  there  was  an  ascending  grade  to 
the  point  of  connection  which  would  generally  prevent  the  cars 
from  running  out  upon  the  main  track,  though  sometimes  they 
vonld  in  fact  run  out  on  to  the  main  track.  The  shaft  and  coal 
chute  of  the  Carbon  Coal  and  Mining  Company  were  situated  by 
the  side  of  this  side  track,  about  one  liundred  and  fifty  feet  north 
of  the  south  end  thereof,  the  side  track  being  about  four  hundred 
and  fifty  feet  long,  from  one  end  to  the  other. 

This  side  track  was  used  by  the  railroad  company,  among  other 
pBrposes,*for  pushing  in  empty  coal  cars  to  be  loaded  by  Sie  coal 
company,  these  empty  cars  being  placed  at  the  south  or  highest 
end  of  the  side  track ;  then  as  uie  coal  company  was  ready  to  use 
the  cars,  the  brakes  would  be  loosened  and  the  car  of  its  own 
weight  would  run  down  opposite  the  coal  chute,  where  it  would  be 
fastened  by  setting  the  brakes,  or  by  placing  a  piece  of  wood  or 
coal  under  one  of  the  wheels ;  and,  when  loaded,  the  car  would  be 
pennitted  to  descend  to  a  point  about  seventy-five  feet  from  the 
connection  of  the  main  track,  where  it  would  usually  stop,  that  be- 
ing the  lowest  point  of  the  side  track ;  and  as  other  cars  were 
loaded,  they,  in  like  manner,  would  be  jpermitted  to  run  down  the 
side  track  and  strike  against  the  loaded  cars  previously  permitted 
to  so  run  down. 

The  parents  of  the  plaintiff  lived  in  a  small  house  of  two  rooms, 
about  ninety  feet  east  of  and  nearly  opposite  the  lowest  portion  of 
this  side  track,  the  door  of  the  kitchen  of  the  house  opening  to- 
^rd  the  track.  Neither  the  right-of-way  of  the  railroad  company 
Dor  the  house  was  enclosed  by  any  fence,  and  the  ground  between 
the  house  and  track  was  level,  and  no  obstruction  intervened  to 
prevent  a  child  from  going  from  the  house  to  the  side  track  if  left 
^attended. 

At  the  time  of  the  accident  the  child's  parents  had  been  living 
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at  that  place  for  abont  three  years,  during  the  whole  of  which  time 
care  were  being  handled  by  the  coal  company  as  above  described ; 
and  the  manner  in  which  care  were  loaded  and  ran  down  the  side 
traek  was  well  known  to  the  child's  parents. 

At  the  time  of  the  accident  the  father  of  the  child  was  at  work 
for  the  coal  company  in  the  coal  shaft  at  which  the  cars  were  being 
loaded.  The  mother  was  inside  of  the  house  '^  picking  raisins,^ 
and  talking  to  a  neighbor,  in  the  principal  or  east  room  of  the 
house. 

Just  prior  to  the  accident  the  mother  gave  the  child  some  rai- 
sins, and  it  went  into  the  kitchen,  she  knowing  that  the  kitchen 
door  was  open  toward  the  track,  and  that  there  was  nothing 
to  prevent  tne  child  from  going  on  to  the  track.  After  the  child 
had  been  out  of  the  east  room  about  four  or  five  minntes,  the 
mother  heard  the  car  running  down  the  side  track,  and  got  np  and 
went  to  the  door  to  see  what  had  become  of  the  child,  and  hearing 
the  child  cry,  went  out  and  found  it  under  one  of  the  care,  it  hav- 
ing sustained  the  injuries  complained  of.  No  person  saw  the  child 
from  the  time  it  left  the  east  room  of  the  house  until  after  the  ac- 
cident. 

One  car  had  been  loaded  and  run  down  to  a  point  opposite 
plaintifPs  house  before  the  accident  occurred,  and  the  injuries 
were  caused  by  permitting  a  second  car  to  run  down  near  the 
same  point.  The  second  car  ran  partially  over  the  child — the 
front  wheels  on  the  east  side  running  over  the  child's  right  arm 
and  left  hand,  crushing  them.  Whether  the  firet  car  was  pushed 
over  the  child  previous  to  the  second  car  running  over  it,  is  a  dis- 
puted question  of  fact. 

At  the  time  the  accident  occurred  no  servant,  agent,  or  em- 
ployee of  the  plaintiff  in  eiTor  was  in  sight,  the  only  persons  in 
sight  being  J.  B.  Williams,  the  foreman  in  charge  of  the  coal 
shaft,  and  his  assistant,  Christ.  Black,  employees  and  servants  of  the 
coal  company,  over  whom  the  railroad  company  had  no  control. 

At  the  time  that  the  second  car  was  loaded  Williams  and  Black 
were  on  top  of  what  they  call  the  "  dump."  In  otlier  words,  the^ 
were  on  top  of  the  platform  at  the  top  of  the  coal  shaft  where  coal  is 
"  dumped  "  into  a  cimte  wliich  conducts  it  to  a  car,  for  the  purpose 
of  loading  the  car.  When  the  car  was  loaded  in  the  present  case 
— the  second  car — Williams  and  Black  came  down  from  the 
"  dump,"  and  on  to  the  top  of  the  car,  and  Williams  then  went 
down  over  the  south  end  of  the  car  for  the  purpose  of  getting  another 
empty  car,  and  Black  went  to  the  wheels  at  the  southeast  comer 
of  the  car  and  removed  the  obstruction  from  the  wheels,  thereby 
permitting  the  car  to  start,  and  the  car  ran  down  the  grade  of  the 
side  track,  as  before  stated,  and  caused  the  injuries  complained  of. 
Prior  to  permitting  this  car  to  move,  neither  Williams  nor  Black 
went  down  to  the  standing  car  to  look  under  it  or  behind  it  to  see 
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wiicther  any  person  was  in  danger  or  not ;  nor  did  either  of  them 
stoop  down  60  as  to  look  under  the  car ;  nor  did  either  of  them 
move  to  one  side  or  the  other  so  as  to  look  behind  it.  If  the 
child  bad  been  at  any  point  between  the  standing  car  and  the  sec- 
ond car,  he  wonld  have  been  in  plain  view  from  the  coal  shaft  and 
from  the  second  car. 

The  only  disputed  questions  of  fact  are  the  following : 

L  Was  the  cliild  between  the  standing  car  and  the  second  car, 
or  was  he  north  of  the  standing  car  or  under  it,  so  that  he  could 
Dot  have  been  seen  from  the  coal  shaft  or  from  the  second  car ) 

2.  Did  Williams  or  Black,  or  eitlier  of  them,  look  down  the 
side  track,  toward  the  standing  car,  for  the  purpose  of  seeing 
whether  the  track  was  clear  or  not,  before  they  loosened  the  sec- 
ond cart 

The  phdntiff  in  error,  defendant  below,  claims  that  the  child  wa& 
north  of  the  first  car,  or  under  it,  so  that  he  could  not  have  been 
seen  from  the  second  car  or  from  the  coal  shaft,  and  that  the  second 
cur,  when  it  ran  down  the  side  track,  struck  the  first  car  and 
eaoiBed  it,  as  well  as  the  front  wheels  of  the  second  car,  to  run  over 
the  child  and  injure  him.  While  the  defendant  in  error,  plaintiff 
below,  claims  that  the  child  was  not  run  over  by  the  first  car,  but 
onlv  by  the  second  car. 

The  plaintiff  in  error,  defendant  below,  also  claims  that  both 
Williams  and  Black,  and  certainly  Williams,  looked  down  the  side 
track  toward  the  standing  car,  for  the  purpose  of  seeing  whether 
the  track  was  clear  or  not,  before  Black  loosened  the  second  car, 
and  that  at  that  time  the  track  was  entirely  clear.  While  the  de- 
fendant in  error,  plaintiff  below,  claims  that  neither  Williams  nor 
Black  looked  dovni  the  side  track  at  that  time. 

Nearly  all  the  questions  of  law  involved  in  this  case  have  already 
been  decided  by  this  court ;  for  this  is  the  second  time  that  the  case- 
has  been  to  this  court.  (Smith  v.  The  Atchison,  Topeka  and  Santa 
Fe  R.  E.  Co.,  25  Kas.  738,  4  Am.  and  Eng.  R  E.  Cas.  554.)  It  haa 
virtnally  alreadv  been  decided  by  this  court  that  the  child  was  too 
young  to  be  held  responsible  for  any  contributoiy  negligence  of  itft 
own.  It  has  also  been  held  by  this  court  that  the  question  whether 
the  parents  under  the  circumstances  of  this  case  were  guilty  of 
contributory  negligence  or  not,  was  a  question  of  fact  whicn  should 
be  8nbmitted  to  the  juiy,  and  could  not  be  determined  one  way 
or  the  other  as  a  question  of  law  by  the  court. 

It  has  also  been  determined  by  this  court  that  if  neither  Williams 
nor  Black  looked  down  the  side  track  for  the  purpose  of  seeine* 
whether  the  track  was  clearer  not,  before  they  loosened  the  secona 
car^  and  if  the  plaintiff  was,  at  the  time,  in  such  a  situation  that  he 
conld  have  been  seen  by  them  if  they  had  looked,  then  that  they 
were  gailhr  of  negligence  (the  question,  however,  being  one  of 
^t  for  the  jury),  £)r  which  negligence  the  railroad  company 
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should  be  held  responBible.  The  facts  with  reference  to  these 
qnestioDB  appear  at  this  time  to  be  substantially  the  same  as  they 
appeared  to  be  then ;  and  hence  it  is  not  necessary  to  re-state  the 
facts  specially  with  reference  to  these  particular  questions,  but  only 
to  say  that  we  re-affirm  the  decision  of  all  the  questions  which 
were  decided  by  us  when  the  case  was  here  before,  and  that  we 
shall  now  consiaer  specially  only  such  questions  as  are  new. 

The  only  questions  of  law  or  fact  now  to  be  considered  or  to  be 
decided,  are  the  following : 

1.  Did  Williams  or  B^ck,  before  Black  loosened  the  second  car, 
look  down  the  side  track,  toward  the  standing  car,  to  see  whether 
the  track  was  clear  or  not  f 

2.  Was  the  plaintiff  in  such  a  situation  that  he  could  haye  been 
seen  if  Williams  or  Black  had  looked  down  the  side  track  for  the 
purpose  of  seeing  whether  the  track  was  clear  or  not?  Or  was  he 
north  of  or  under  the  standing  car,  so  that  he  could  not  haye  been 
seen  from  the  coal  shaft  or  from  the  second  car  f 

3.  And  supposing  the  plaintiff  to  haye  been  north  of  or  under 
the  standing  car,  and  in  such  a  situation  that  he  could  not  haye 
been  seen  by  either  Williams  or  Black  from  the  coal  shaft  or  from 
the  second  car ;  then  was  it  negli^nce  to  leaye  such  standing  car 
in  the  condition  in  which  it  was  left,  and  in  permitting  the  second 
car  to  run  down  against  it  with  such  force  as  to  push  it  oyer  the 
plaintiff  and  injure  him  as  he  was  injured  ? 

4.  And  were  these  questions  fairly  submitted  to  the  jury  ? 
There  is  no  claim  that  the  court  below  erred  with  reference  to 

the  admission  or  exclusion  of  eyidence.  It  is  claimed,  howeyer, 
that  the  court  below  erred  in  giying  instructions  to  the  jury ;  but 
we  do  not  think  that  the  court  below  so  erred ;  but  eyen  if  it  did, 
no  proper  exception  was  taken,  and  hence  the  error  was  waiyed. 

It  is  also  clauned  that  the  court  below  erred  in  refusing  to  giye 
instructions  to  the  jury,  and  in  oyerruling  the  motion  of  the  defend- 
ant for  a  new  trial. 

1.  The  first  question  aboye  mentioned,  that  is,  whether  Williams 
or  Black  (before  they  permitted  the  second  car  to  moye)  looked  to 
see  whether  the  track  was  clear  or  not,  we  think  was  fairly  sub- 
mitted to  the  jury ;  and  the  jury  found  against  the  defendant  and 
in  fay  or  of  the  plaintiff  thereon.  The  jury  found  a  general  yer- 
dict  in  f ayor  of  the  plaintiff  and  against  the  defendant,  which  is, 

Sresumptively,  a  finaing  in  fayor  of  the  plaintiff  and  against  the 
ef endant  upon  all  disputed  or  contested  questions  of  ract.    The 
jury  also  found  specially  as  follows : 

"  Q.  19.  Did  not  J.  B.  Williams,  at  the  time  he  and  Christ. 
Black  came  out  of  the  coal  shaft  oyer  the  loaded  car,  look  to  the 
north  toward  the  standing  car  on  the  track  near  plaintiff's  house, 
for  the  purpose  of  seeing  whether  there  were  any  children  on  the 
track  or  in  a  place  of  danger  ?    A.  We  think  not." 
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The  defendant,  plaintiff  in  error,  however,  claims  that  this  spe- 
cial finding  is  against  all  the  evidence  introduced  in  the  case  npon 
the  subject  WiUiams  testified  directly  and  positively  that  he  did 
kjk  while  he  was  at  the  coal  shaft,  and  just  before  the  second  car 
was  loosened,  to  see  whether  the  track  was  clear  or  not,  and  that  it 
was  dear ;  and  there  was  no  evidence  contradicting  this  testimony 
of  Williams,  except  the  circumstances  of  the  case.  We  shall  re- 
vert to  some  of  these  circumstances  hereafter. 

Under  the  general  verdict  of  the  jury  and  the  evidence,  we  must 
consider  it  as  settled  that  Black  did  not  look  to  see  whether  the 
track  was  clear  or  not. 

2.  The  second  question  above  mentioned  cannot  be  answered  as 
the  case  is  now  presented  to  this  court.  No  person  saw  tlie  child 
from  the  time  it  left  its  mother's  kitchen  until  after  it  was  in- 
jured ;  and  what  its  situation  was  with  respect  to  the  standing  cai*, 
no  one  had  any  positive  knowledge.  The  weight  of  the  testimony, 
however,  would  seem  to  indicate  that  the  child  was  at  the  north 
eud  of  the  standing  car,  and  behind  it  from  where  Williams  and 
Black  were  at  work,  so  that  they  could  not  see  it.  The  mother  of 
the  child,  who  was  the  first  person  to  see  it  after  it  left  her  kitchen 
and  after  it  was  injured,  testified  that  she  thought  that  the  stand- 
ing car  ran  entirely  over  it ;  and  the  testimony  of  Williams  and 
Bbck  would  clearly  indicate  the  same  thing ;  while  some  of  the 
drcomstances  of  the  case  would  seem  to  indicate  that  only  the 
front  wheels  of  the  second  car  ran  over  the  child.  The  jury  could 
not  answer  the  question.  In  answer  to  the  question,  "  How  many 
wheels  passed  over  the  child's  arm  at  the  time  it  was  injured  ?"  the 
^'niy  answered,  "  We  do  not  know,"  indicating  clearly  that  even  the 
juiy  could  not  tell  where  the  child  was  before  it  was  injured,  or 
what  its  situation  was  with  reference  to  the  standing  car.  As  the 
lecord  furnishes  no  answer  to  this  second  question,  we  shall  have  to 
pass  it  without  giving  any  answer  thereto. 

3.  But  supposing  the  plaintiff  to  have  been  north  of  or  under 
the  standing  car,  and  in  such  a  situation  that  he  could  not  have 
been  seen  by  either  Williams  or  Black  from  the  coal  shaft  or  from 
the  second  car,  then  was  it  negligence  to  leave  such  standing  car  in 
the  condition  in  which  it  was  left,  and  in  permitting  the  second  car 
to  nm  down  against  it  with  such  force  as  to  push  it  over  the  plain  • 
tiff  and  injure  him  as  he  was  injured  ? 

This  question  may  be  viewed  in  two  different  aspects :  First,  was; 
the  question  and  is  it  one  of  law  to  be  submitted  to  the  court ;  or, 
6Gcond,  was  and  is  it  a  question  of  fact  to  be  submitted  to  the  jury  ? 
And  if  the  question  is  one  of  law  to  be  submitted  to  the  court,  then 
the  question  may  be  subdivided  as  follows:  Did  the  acts  and 
omissions  of  Williams  and  Black  constitute  culpable  negligence 
per  se,  or  were  they  excusable  acts  and  omissions,  or  acts  and  omis- 
sions not  constituting  any  culpable  negligence  ? 
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The  members  of  this  court  all  agree,  that  upon  the  theory  that 
Williams  and  Black  could  not  have  seen  the  plaintiff  from  the  coal 
shaft  or  from  the  second  car,  and  had  no  reason  to  believe  or  sup- 
pose that  he  was  behind  or  under  the  standing  car,  then  that  the 
supposed  negligence  of  Williams  and  Black  was  not  nor  is  cul- 
pable negligence  per  se,  whatever  may  have  been  the  other  facts  of 
the  case.     The  mere  failure  on  the  part  of  Williams  and  Black  to 
look  to  see  that  the  track  was  clear  (provided  they  did  so  fail  to 
look)  could  not  have  constituted  culpable  neg^ligence perse,  if  their 
failure  to  look  did  not  cause  or  contribute  m  any  manner  to  the 
production  of  the  injury  to  the  plaintiff.    Whether  the  supposed 
negligence  of  Williams  and  Black,  under  such  circumstances,  is 
not  culpable  negligence  at  all,  or  whether  the  question  is  one  of 
fact  to  DC  submitted  to  the  jury  for  their  determination,  the  mem- 
bers of  this  court  have  not  up  to  this  time  been  able  to  agree. 
But,  as  the  case  is  now  presented,  we  think  it  is  unnecessary  that 
we  should  agree  or  that  weT  should  express  any  opinion  upoa  tlie 
question ;  for,  in  whichever  way  we  might  view  the  question,  we 
would  still  think  that  the  judOTient  of  tlie  court  below  sliould  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

The  plaintiff  in  error,  defendant  below,  claims  that  the  question 
of  negligence  which  we  are  now  considering  is  one  purely  of  law ; 
that  the  supposed  negligence  of  the  defendant  or  the  said  em- 
ployees is  per  se  not  culpable  negligence  at  all,  and  cites  the  fol- 
lowing among  other  cases,  upon  which  it  seems  specially  to  rely: 
Van  Schaik  v.  The  H.  E.  K.  R.  Co.,  43  N.  Y.  527 ;  C.  B.  U.  P. 
R.  R.  Co.  V.  Henigh,  23  Kas.  347 ;  LaFayette,  etc.,  R.  R.  Co.  v. 
Huffman,  28  Ind.  287.  But  these  cases  would  hardly  seem  to  be 
in  point.  In  the  case  of  Van  Schaik  v.  The  Hi  R.  R.  R.  Co.,  the 
party  injured  was  a  man  "of  mature  years,  of  acute  and  trained 
mental  faculties,  of  large  experience,  and  acquainted  witli 
the  ways  of  ^;ravel  and  t£e  localities  over  which  he  was  then 
passing,"  and  in  that  case  the  decision  was  against  the  plaintiff, 
on  the  ground  of  the  contributory  negligence  of  the  person  in- 
jured ;  while,  in  the  present  case,  the  person  injured  is  a  child 
of  scarcely  any  understanding,  being  only  two  years  and  twenty 
days  old,  and  nis  parents  had  no  knowledge  that  ne  was  on  the  rail- 
road track.  In  the  Henigh  case  the  car  which  did  the  injury  was 
not  near  a  city,  but  was  situated  near  only  a  small  village  of  only 
five  or  six  houses.  In  that  case  the  car  was  properly  fastened  by 
the  employees  of  the  railroad  company,  and  was  not  afterwards  put 
in  motion  by  any  person  having  any  connection  with  the  railroad 
company,  but  was  put  in  motion  by  the  party  injured  himself;  while, 
in  the  present  case,  the  cars  that  did  the  injury  were  within  the 
vicinity  of  an  incorporated  city,  in  a  comparatively  populous  place, 
where  children  occasionally  played,  and  tne  north  car  was  not  fas- 
tened at  all,  and  both  cars  were  set  in  motion  by  persons  for  whose 
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acts  io  tliis  respect  the  railroad  company  is  responsible.  In  the 
case  of  The  Lal'ayette,  etc.,  E.  R.  Co.  v.  HuflEman,  28  Ind.  287, 
the  reasons  for  the  child's  being  upon  the  railroad  track  playing 
were  whoDy  nnexplained,  and,  from  anything  appearing  in  the 
case,  the  parents  of  the  child  may  have  known  that  it  waa  there 
playing  upon  the  railroad  track,  and  may  have  been  guilty  of  the 
grossest  contributory  negligence ;  and  tiie  case  was  decided  upon 
this  theoiT. 

The  defendant  in  error,  plaintifi  below,  in  support  of  his  side  of 
the  case,  cites  the  case  of  K.  C.  B.  B.  Co.  v,  Fitzsimmons,  22  Kas. 
686;  bnt  we  do  not  think  that  that  case  is  applicable  to  this  case. 
In  that  case  the  machinery  which  did  the  injury  was  of  that  al- 
Inring  character  which  would  naturally  entice  boys  to  play  with  it 
and  upon  it ;  while  in  the  present  case  nothing  of  that  kind  can 
be  claimed. 

As  to  when  the  question  of  negligence  must  be  submitted  to  the 
jury  as  a  question  of  fact,  and  when  it  must  be  decided  by  the 
court  as  a  question  of  law,  we  would  refer  to  the  following  cases : 
C.  B.  U.  P.  R  E.  Co.  V.  Hotham,  22  Kas.  41,  50  to  52,  and  cases 
there  cited ;  K.  P.  Ry.  Co.  v.  Richardson,  25  Kas.  391. 

We  would  also  refer  to  the  following  authorities,  as  haying  some 
reference  to  this  same  question  and  to  this  particular  case :  N.  P. 
R.  K  Co.  V.  Kirk,  90  Pa.  St.  15  ;  same  case,  1  Am.  and  Eng.  R. 
K.  Cas.  45,  52  and  cases  cited  ;  Prick  v.  St.  L.,  K.  C.  &  N.  R.  R. 
Co.,  5  Mo.  App.  435 ;  Johnson  v.  C.  &  N.  W.  R.  R.  Co.,  49  Wis. 
''>^ ;  same  case,  1  Am.  and  Eng.  R.  R.  Cas.  155  ;  Cheeney  v.  N.  Y. 
C.&H.R.  R.  R.  Co.,  23  S.  C.  (16  Hun),  415;  Costello  v.  Syra- 
<ni5e,  etc.,  R.  R.  Co.,  55  Barb.  93 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Payne, 
59  III,  534. 

If  the  accident  in  the  present  case  had  occurred  at  a  ^eat  dis- 
tance from  any  human  habitation,  at  a  place  where  children  or 
other  persons  were  seldom  if  eyer  seen,  and  if  the  employees  of  the 
Carbon  Coal  and  Mining  Company  or  of  the  railroad  company  had 
not  known,  or  had  any  reason  to  suppose,  that  any  person  was  pres- 
«it  or  in  danger,  then  we  could  say,  as  a  matter  of  law,  that  no  cul- 
pable n^ligence  was  committed ;  but,  on  the  other  hand,  if  the  ac- 
cident had  occurred  within  the  heart  of  a  populous  city,  where 
children  frequently  played,  then  we  could  say,  as  a  matter  of  law, 
that  culpable  negligence  was  certainly  committed,  and  that  the 
facts  themselves,  under  such  circumstances,  would  constitute  cul- 
pable negligence  per  se.  But  neither  of  these  supposed  cases  is  the 
present  case.  The  present  case  occupies  a  place  somewhere  inter- 
mediate between  tnese  two  supposed  cases.  It  occupies  such  a 
place  that  we  think  we  can  say  that  the  facts  of  the  case  donotcon- 
^itute  culpable  negligence  per  se ;  but  supposing  the  plaintiff  to 
l^^e  been  under  or  behind  the  standing  car  and  out  of  sight  from 
the  coal  shaft  and  second  car,  then  as  to  whether  the  facts  are  such 
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that  we  could  say  that  they  do  not  confititnte  any  culpable  negli- 

Sence,  or  that  tliey  should  be  submitted  to  tlie  jury  for  the  jury  to 
etermine  whether  they  constitute  culpable  negligence  or  not,  this 
court  has  not  as  yet  fullv  agreed. 

4.  We  do  not  think  tnat  the  second  and  tliird  questions  above 
mentioned  were  fairly  submitted  to  or  considered  by  the  jury.  It 
does  not  appear  from  the  record  that  the  jury  had  any  opinion  as 
to  where  tne  plaintiff  was  with  reference  to  the  standing  car  at  the 
time  he  was  injured,  or  any  opinion  sub  to  whether  it  was  culpable 
negligence  on  the  part  of  Williams  and  Black  to  leave  the  standing 
car  in  the  condition  in  which  it  was  left,  and  in  permitting  the 
second  car  to  run  down  against  it  with  such  force  as  to  push  it  over 
the  plaintiff  and'  injure  him,  provided  the  standing  car  was  pushed 
over  him  and  did  injure  him. 

The  defendant's  counsel  submitted  to  tlie  court  numerous  in- 
structions in  writing,  numbered  respectively,  2,  3,  6,  9,  11,  16,  17, 
18,  21,  22  and  23,  for  the  purpose  of  having  these  questions  sub- 
mitted to  the  jury  for  their  detennination,  but  the  court  refused  to 
S've  them.    The  defendant's  counsel  also  submitted  a  question  to 
e  court  to  be  submitted  to  the  jury,  f  o.  the  purpose  of  ascertain- 
ing the  opinion  of  the  jury  substantially  as  to  whether  the  standing 
car  was  pushed  over  the  cliild's  arm  or  not,  and  substantially  as  to 
what  was  the  relative  position  of  the  plaintiff  and  the  standmg  car 
immediately  preceding  the  accident ;  but  the  jury  simply  answered 
the  question  "  We  do  not  know."     Indeed,  the  whole  case  would 
seem  to  indicate  that  the  jury  had  no  intelligent  opinion  with  re- 
spect to  the  relative  position  or  situation  of  the  plaintiff  and  the 
standing  car  immediately  antecedent  to  the  injury  complained  of, 
or  whetner  it  was  negligence  or  not  for  Williams  and  Black  to 
leave  the  car  standing  in  the  condition  in  which  they  did  leave  it, 
and  permit  the  second  car  to  run  down  against  it,  provided  the 
plaintiff  was  behind  or  under  the  standing  car,  so  that  ne  could  not 
nave  been  seen  by  Williams  and  Black  from  the  coal  shaft  or  from 
the  second  car  at  the  time  they  permitted  the  second  car  to  run 
down  the  side  track.     Indeed,  it  would  seem  that  the  case  was  liot 
decided  by  the  juiy  upon  the  real  facts  of  the  case ;  for  the  real 
facts  of  fhe  case  would  seem  to  indicate  that  the  plaintiff  was  be- 
hind and  north  of  the  standing  car  and  out  of  sight  from  Williams 
and  Black  just  prior  to  the  time  when  he  received  the  injury; 
while  it  would  seem  that  the  jury  supposed  that  that  fact  made  no 
difference  in  the  case,  and  that  it  they  found  that  neither  Williams 
nor  Black  looked  to  see  whether  the  track  was  clear  just  before  they 
permitted  the  second  car  to  move  down  the  side  track,  that  then  they, 
the  jury,  should  find  in  favor  of    the  plaintiff  and  against  the 
defendant,  although  it  might  have  been  impossible  for  Williams 
and   Black    to  have  seen  the  plaintiff   from   the  coal   shaft   or 
from  the  second  car,  and  although  they  may  have  exercised  the 
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aeskst  possible  care  and  diligence  in  every  other  respect.  Kow, 
It  maj  hare  been  negligence  for  Williams  and  Black  to  have  per- 
mitted the  second  car  to  move  down  the  side  track  without 
fint  looking  down  the  track  to  see  that  it  was  clear,  provided  they 
did  60  fail  to  look ;  but  if  their  failure  to  so  look  did  not  cause  the 
injmy  complained  of,  nor  contribute  thereto,  or,  in  other  words,  if 
they  could  not  have  seen  the  plaintiff  by  looking  down  the  side 
track,  and  if  they  exercised  due  care  in  every  other  respect,  then 
the  railroad  company  should  hardly  be  held  to  be  responsible  for 
each  failure  on  the  part  of  Williams  and  Black  to  look.  Their 
Diligence  in  such  a  case  could  hardly  be  held  to  be  culpable  negli- 
gence per  se  with  respect  to  the  injury  that  actually  occurred. 

The  judgment  of  tne  court  below  will  be  reversed  and  the  cause 
lemanaed  for  a  new  trial. 

All  the  justices  concurring. 

See  note,  2  Am.  and  Eng.  R.  R  Cas.  87. 


YicKSBS,  by  next  friend, 

V. 

The  Atlanta  and  West  Point  R.  R.  Co. 

(65  Georgia  EeporUy  806.     September  Term,  1879.) 

Where  the  law  raises  a  presumption  of  negligence  against  the  defendant 
by  reason  of  the  mere  fact  that  the  physical  injury  was  inflicted  by  means  of 
nmning  its  locomotiye,  and  where,  owing  to  special  circumstaDces  touching 
the  conduct  of  the  engineer  towards  the  plaintiff,  a  child  of  only  ten  years 
of  age,  it  is  not  altogether  certain  that  the  presumption  is  rebutted ;  and 
where,  on  account  of  the  plaintiffs  tender  years  and  his  conseouent  imma- 
turity of  UDderstanding,  he  is  not  amenable  to  so  high  a  standard  of  dili- 
gence in  regard  to  his  own  safety  as  that  which  adults  are  obliged  to  ob- 
Krre,  the  case  made  by  the  plaintiff's  evidence  is  more  properly  one  for  the 
jury  than  for  the  court,  and  a  motion  for  a  non-suit  should  be  denied. 

Befoke  Judge  Buchanan.     Campbell  Superior  Court. 

Vickers,  by  next  friend,  brought  case  against  the  railroad  com- 
pany for  a  personal  injury,  laying  his  damages  at  $20,0J/0.  He 
alle^,  in  brief,  that  he  was  a  minor,  about  ten  years  of  age ;  that 
the  injury  was  caused  by  the  negligence  of  defendant's  agents  in 
allowing  the  plaintiff  and  others  to  get  on  and  jump  off  the  cars 
while  in  motion ;  that  the  engineer  who  ran  the  engine  that  did 
the  injury  told  the  plaintiff  to  jump  on  the  engine  while  in 
motion,  and  only  one  or  two  days  before  the  injury  occurred  said 
engineer  put  plaintiff  on  the  engine  while  in  motion,  and  then 
and  there  traded  and  carried  on  a  traJBBc  with  plaintiff  for  ground- 
peas,  and  told  him  to  come  back  on  the  day  of  the  injury  to  get 
ok  pay,  and  it  was  in  accordance  with  such  request  that  plaintiff 
iBtnmed,  and  in  jumping  on  the  engine  while  in  motion,  fell, 
8  Am.  &  Eng.  R  Cas.— 22 
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through  which  the  train  ran  oyer  his  left  leg,  rendering  amputa- 
tion necessary  ;  that  by  reason  of  his  tender  years  he  was  unable 
to  pdge  of  the  danger  to  himself  from  such  course  of  conduct. 

The  facts  as  sworn  to  by  the  plaintiff  made,  in  substance,  this 
case: 

Plaintiff,  a  little  boy  between  nine  and  ten  years  of  age,  vtbb  in 
the  habit  of  selling  ground-peas,  apples,  etc.,  to  the  passensers  and 
defendant's  employees  on  trains  as  they  passed  through  tEe  town 
of  Fairbmn.     Martin  was  passing  through  such  town,  running 
the  engine  of  a  train.     He  called  to  plaintiff,  who  was  engaged  in 
selling  ground-peas.     The  train  was  running  very  fast,  but  plaintiff 
responded  to  his  call,  and  when  he  reached  the  engine  the  brake- 
man  or  fireman  took  his  basket  up  on  the  tender,  and  by  the  time 
he  had  climbed  up  on  the  engine  they  had  the  ground-peas  meas- 
ured out.    Martin  offered  him  his  pay  in  large  bills  but  did  not 
have  any  small  change.     Said  he  would  pay  him  the  next  time  he 
came  up.    When  the  engine  stopped  plaintiff  got  off  and  returned 
to  the  cab.     He  went  to  the  train  the  next  morning,  but  Martin 
did  not  have  the  change,  said  he  would  bring  it  the  next  evening. 
At  the  appointed  time  plaintiff  went  to  get  up  on  the  engine  as  it 
was  moving,  his  foot  slipped  and  he  fell  under  it  and  was  thus 
injured.    The  engine  was  running  fifteen  or  twenty  miles  per  hour 
wnen  he  sold  the  ground-peas  to  Martin,  and  about  fifteen  miles 
per  hour  when  he  was  hurt.     The  train  ran  about  one  hundred 
yards  after  the  injury  before  stopping.     Knows  now  that  it  is 
dangerous  for  boys  or  men  to  attempt  to  get  on  trains  when  run- 
ning fifteen  or  twenty  miles  per  hour,  but  did  not  know  it  then. 
He  was  so  small  that  he  did  not  know  anything  about  the  engine. 

Much  other  testimony  was  introduced,  principally  as  to  extent 
of  injury,  amount  of  damages,  etc.,  not  deemed  material  here.  On 
motion  of  defendant  the  court  ordered  a  non-suit,  and  plaintiff 
excepted. 

L.  E.  Eay ;  L.  H.  Feathereton ;  W.  P.  Wright ;  L.  S.  Eoan,  for 
plaintiff  in  error. 

N.  J.  Hammond;  Thomas  W.  Lathrop,  for  defendant. 

Blegklbt,  J. — ^Non-suit  is  a  process  of  legal  mechanics :  the 
case  is  chopped  off.  Only  in  a  clear,  gross  case  is  this  mechanical 
treatment  proper.  Where  there  is  any  doubt  another  method  is  to 
be  used — ^a  method  involving  a  sort  of  mental  chemistry;  and 
the  chemists  of  the  law  are  the  jury.  They  are  supposed  to  be 
able  to  examine  every  molecule  of  the  evidence,  and  to  feel  every 
shock  and  tremor  of  its  probative  force. 

The  present  is  not  quite  a  case  for  non-suit,  though  its  neigh- 
borhood to  that  class  seems  very  near.  In  section  3033,  the  Code 
affirms  that  ^^  a  railroad  company  shall  be  liable  for  any  damage 
done  to  persons,  stock,  or  otner  property,  by  the  running  of  the 
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locomotires  or  cars  or  other  machinery  of  snch  company,  or  for 
dffnage  done  by  any  person  in  the  employment  or  seryice  of  snch 
compaoy,  unless  the  company  shall  make  it  appear  that  their 
agents  We  exercised  all  ordinary  and  reasonable  care  and  diU- 

fence — the  presumption  in  all  cases  being  a^inst  the  company." 
he  next  section  proyides  that  ^^  no  person  shall  recover  damages 
from  a  railroad  company  for  injury  to  himself  or  liis  property, 
where  the  same  is  aone  by  his  consent,  or  is  caused  by  his  own 
n^h'gence ;  if  the  complainant  and  the  agents  of  the  company  are< 
both  at  &ult,  the  former  may  recover,  but  the  damans  shall  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  default 
attributable  to  him."  Still  another  section,  2972,  declares  that  "if 
the  plaintiff,  by  ordinary  care,  could  have  avoided  the  consequences 
to  himself  caused  by  the  defendant's  negligence,  he  is  not  entitled 
to  recover ;  but  in  other  cases  the  defendant  is  not  relieved, 
although  the  plaintiff  may  in  some  way  have  contributed  to  the 
injury  sustained."  Construing  the  three  sections  together,  we 
discover  that  a  presumption  of  negligence  is  raised  against  the 
company  from  the  mei'e  fact  of  inflicting  the  injury,  and  that  on 
combining  that  presumption  with  the  whole  sum  ot  the  evidence, 
one  of  four  results  may  follow :  First,  if  the  presumption  is  totally 
overcome,  the  verdict  should  be  for  the  company;  secondly, 
whether  it  is  overcome  or  not,  if  the  plaintiff  either  caused  the 
injury  by  his  own  negligence  or  could  by  ordinary  care  have 
avoided  it,  the  verdict  ^ould  still  be  for  the  company ;  thirdly,  if 
the  pkintiff  was  faultless,  neither  contributing  to  the  injury  nor 
omitting  ordinary  care  to  avoid  it,  the  verdict  should  be  s^inst 
the  company  for  full  damages ;  and,  fourthly,  if  the  plaintifT  con- 
tributed to  the  injury,  but  aid  not  himself  cause  it,  and  could  not 
have  avoided  it  by  ordinary  care,  the  verdict  should  be  against  the 
company,  not  for  full  damages,  but  for  tlie  damages  diminished  in 
proportion  to  the  default  attributable  to  the  plaintiff.  The  actual 
case  under  the  evidence,  is  complicated  witn  several  special  cir- 
cumstances, such  as  the  previous  conduct  of  the  engineer  towards 
the  plaintiff,  the  plaintiff's  tender  age,  the  degree  of  parental  con- 
trol exerted  over  him,  etc.  In  27  &a.  350,  tliere  was  no  atatutoiy 
presumption  to  be  rebutted,  nor  was  the  question  of  non-suit  raised 
or  discussed..  In  66  Ga.  72,  the  injury  sued  for  was  the  homicide 
of  an  employee,  and  as  in  such  a  case  any  fault  whatever  on  the 
part  of  the  employee  would  defeat  a  recovery  by  reason  of  section 
3036  of  the  Code,  and  as  the  contributory  negligence  was  manifest, 
the  non-suit  was  sustainable.  The  case  at  bar  seems  more  in  line 
with  that  reported  in  59  Ga.  693,  and  with  various  other  authori- 
ties which  we  have  examined ;  amongst  them,  38  N.  Y.  445 ;  60 
lb.  336 ;  64  lb.  13 ;  67  lb.  417.    The  jury  ought  to  deal  with  it. 

Judgment  reversed. 
See  note,  1  Am.  and  Bug.  R.  R.  Cas,  157;  4  Am.  and  Eng.  R.  R.  Cas.  559. 
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MoBiLS  and  Mohtoomebt  Bt.  Ca 

V. 

Cbenbhaw. 

(65  Alabama  Bepor%  567.    December  Term^  1880.) 

In  an  action  against  a  railroad  company,  to  recoTer  damages  for  personal 
injuries,  it  is  not  necessary  that  the  complaint  should  negative  contributory 
negligence  on  the  part  of  the  plaintiff,  that  bein^  a  matter  of  defence  only. 

Under  the  liberal  rules  of  pleading  recognized  by  the  Code  (|  2978), 
«  when  the  p^vamen  of  the  action  is  the  alleged  nonfeasance  or  misfeasance 
of  another,  it  is  sufficient,  as  a  general  rule,  to  aver  in  the  complaint  the 
facts  out  of  which  the  duty  to  act  springs,  and  that  the  defendant  negligently 
failed  to  do  and  perform,  etc. ;  and  it  is  not  necessary  to  define  the  quo  modo, 
or  to  specify  the  particular  acts  of  diligence  he  should  have  employed.^' 
Tested  by  this  rule,  the  averments  of  negligence  in  this  case  are  sufficiently 
certain  and  definite. 

That  the  complaint ''  does  not  show  such  a  state  of  facts  as  will  entitle  the 
plaintiff  to  recover,"  is  only  a  general  demurrer,  and  is  not  sufficient  ander 
the  statute  (Code,  §  8005),  which  requires  the  causes  of  demurrer  to  be  '*  dis- 
tinctly stated." 

A  claim  for  damans  against  a  railroad  company,  on  account  of  personal 
injuries,  is  not  within  the  statute  requiring  clain^s  for  damaees  to  be  pre- 
sented or  sued  on  within  sixty  days  after  they  accrue  (Code,  \  1701),  but  is 
governed  by  the  general  statute  of  limitations  of  one  year  (§  8281). 
(Nicholson  «.  H.  &  M.  R.  K.  Co.,  49  Ala.  205,  doubted,  but  adhered  to.) 

A  child  can  be  required  to  exercise,  not  so  much  care  and  caution  as  a 
person  of  mature  years,  but  only  so  much  as  may  be  reasonably  expected  of 
one  of  its  age  or  capacity ;  which  is  a  matter  to  be  determined  by  the  pe- 
culiar circumstances  of  each  case;  what  would  be  ordinary  neglect,  as  to- 
wards a  person  of  full  capacity,  might  be  gross  negligence  as  towards  a 
child. 

Feom  the  Circuit  Court  of  Butler,  before  the  Hon.  John  K. 
Henry. 

This  action  was  brought  by  Joseph  J.  Crenshaw,  an  infant  suin^ 
by  next  friend,  to  recover  damages  for  personal  injuries,  alleged 
to  have  been  caused  bj  the  negligence  and  carelessness  of  the  de- 
fendant's servants  in  charge  of  a  train  of  cars;  and  was  com- 
menced on  the  20th  of  September,  1875.  The  first  count  of  the 
complaint  claimed  $20,000,  "as  damages  for  injuries  to  the  person 
of  plaintiff,  resulting  from  the  negligence,  carelessness,  and  unskil- 
fulness  of  the  servants  and  employees  of  the  defendant,  as  follows : 
For  that  whereas  the  plaintiff,  who  is  of  tender  years,  to-wit,  be- 
tween five  and  six  years  of  age,  heretofore,  to-wit,  on  the  22d  day 
of  February,  i875,  at  Greenville,  in  said  county  of  Butler,  was 
lawfully  and  peaceably  at  the  defendant's  depot  in  Greenville, 
when  one  of  defendant's  freight  trains  arrived,  and  ran  up  to  the 
hindermost  part  of  the  said  freight  train,  and  caught  hola  of  the 
bumper,  a  part  of  said  train ;  that  he  was  in  view  of  the  servants 
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and  employees  of  the  defendant,  who  was  tlien  and  there  the  pro- 
prietor of  and  running  said  freight  train,  having  a  locomotive  and 
train  of  cars  attached  thereto ;  which  said  f  rei^t  train,  thus  com- 
posed, was  then  and  there  under  the  care,  management,  govern- 
ment, and  direction  of  two  certain  servants  of  said  defendant,  one 
of  which  was  called  a  conductor,  and  the  other  an  engineer ;  who 
were  then  and  there  directing  and  propelling  the  said  ireight  ti-ain, 
by  the  agency  of  steam,  upon  and  along  the  railroad  possessed  and 
owned  by  the  defendant,  running  at,  to-wit,  through  the  said  city 
of  Greenville,  and  through  the  said  county  of  Butler ;  and,  in  their 
directing  and  propelling  the  said  freight  train,  the  said  servants  of 
defendant  were  engaged  in  and  about  the  business  of  the  defend- 
ant, to-wit,  on  the  &LJ  and  year  aforesaid,  and  in  the  city  of  Green- 
Tille,  and  county  of  Butler  aforesaid :  Nevertheless,  the  said  de- 
fendant, then  and  there,  by  its  said  servants  and  employees,  so 
carelessly,  negligently,  unskilfully,  and  improperly  drove,  gov- 
erned, moveo,  and  directed  the  said  freight  train,  that  by  and 
thron^h  the  carelessness,  negligence,  and  improper  conduct  of  the 
said  defendant,  by  its  servants  and  employees  m  that  behalf,  that 
the  said  cars,  or  some  of  them,  attached  to  the  locomotive  of  said 
freight  train,  then  and  there  ran  upon  and  against  the  pei^on  of 
plaintiff  with  great  force  and  violence,  and  thereby  knocked  and 
threw  him  to  and  upon  the  ground  with  gi'eat  force  and  violence ; 
and  the  said  plaintiff  was,  l)y  means  of  the  several  premises  afore- 
said, then  and  there  greatly  bruised  and  hurt,  and  nad  one  of  his 
arms  badly  fractured  and  crushed,  so  that  it  became  and  was  neces- 
sary to  have  it  amputated,"  etc 

The  defendant  demurred  to  this  count,  "  in  short  by  consent," 
assigning  the  following  as  grounds  of  demurrer :  "  1.  The  said 
connt  fails  to  show  that  it  was  the  duty  of  the  employees,  who  are 
alleged  to  have  been  in  view  of  the  accident  complained  of,  to  pre- 
vent it,  or  that  they  could  have  prevented  it  l)y  the  use  of  due 
diligence,  2.  Said  count  fails  to  set  forth  facts  wlrich  would 
render  the  defendant  responsible  in  an  action :  the  aveiinents  as 
to  n^ligence  are  mere  legal  conclusions,  and  not  warranted  by  the 
facts  stated.  3.  Said  count  does  not  show  that  any  of  defendant's 
servants,  for  whose  acts  defendant  was  responsible  in  that  behalf, 
were  negUgent,  other  than  by  the  statement  of  legal  conclusions. 
4.  And  to  the  whole  complaint,  because  it  does  not  show  such  a 
state  of  facts  as  will  entitle  the  plaintiff  to  recover.  5.  To  the 
whole  complaint,  and  each  count  thereof,  because  the  allegations 
thereof  show  that  the  injury  complained  of  was  caused  oy  the 
plaintiff's  negligence."  The  court  overruled  the  demurrer,  and 
the  defendant  then  filed  a  special  plea,  averring  "  that  plaintiff's 
said  claim  for  damages  was  not  presented  in  writing,  witnin  sixty 
days  after  it  accrued,  to  the  president,  treasurer,  superintendent, 
or  any  depot-agent  of  the  defendant,  and  that  suit  was  not  brought 
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thereon  within  sixty  days  after  the  claim  accrued."  The  court 
sustained  a  demurrer  to  this  plea,  and  the  defcftidant  then  pleaded 
not  guilty ;  on  which  plea  issue  was  joined,  and  a  trial  had ;  or,  as- 
the  bill  of  exceptions  states,  '^  the  parties  joined  issue  on  tlie  plea 
of  not  ffuilty,  and  of  contributory  negligence  by  plaintiff." 

On  me  evidence  adduced  on  tne  trial,  as  set  out  in  the  bill  of 
exceptions  (but  which  it  is  not  necessary  to  state),  the  court 
charged  the  jury,  "  amon^  other  things,"  as  follows :  "  If  the  jury 
find,  from  the  evidence,  that  the  plaintiff  was  only  about  six  years 
old,  and  that,  at  the  time  he  got  on  the  cars,  if  he  did  so,  he  was 
too  young  to  have  an  appreciative  sense  of  the  danger,  but  was 
actuated  by  a  mere  childisli  desire  to  ride  upon  the  cars,  without 
being  sensible  of  the  danger  to  which  he  was  exposed,  then  he 
would  not  be  chargeable  with  contributory  negligence ;  which  fiacts^ 
the  jury  must  determine  by  the  evidence  for  themselves."  To  this 
charge  the  defendant  excepted. 

The  charge  of  the  court,  and  its  rulings  on  the  pleadings,  as 
above  stated,  are  now  assigned  as  error. 

Herbert  &  Buell,  for  the  appellant. 

Gamble  &  Boiling,  contra.  ■ 

SoMEBviLLE,  J, — ^It  lias  bccn  settled  by  this  court,  and  the  pro- 
position is  otherwise  well  supported  by  authority,  that  "  contnbu- 
toiy  negligence"  is  regarded  as  a  defence  which  must  be  sustained 
by  satisfactory  evidence;  and  the  absence  of  reasonable  care  and 
caution  on  the  plaintiffs  paii;  need  not  be  averred  by  him  in  tlic- 
declaration  or  complaint,  nor  proved  by  him  in  the  first  instance. 
Railroad  Co.  v.  Shearer,  58  Ala.  672 ;  Gov.  St  R.  R.  v.  Hanlon, 
63  Ala.  70 ;  Raib-oad  v.  Gladmon,  16  Wallace,  401 ;  Hoyt  v.  Hud- 
son, 41  Wis.  105  (22  Am.  Rep.  714). 

2.  The  averment  of  negligence  in  the  complaint  is  made  with  a 
proper  degree  of  certainty,  under  the  liberal  rules  of  pleading 
recognized  by  the  Code  (§  2978).  As  said  by  Stone,  J.,  in  Leac/i 
V.  Bush,  57  Ala.  145  (154),  "  when  the  gravamen  of  the  action  is 
the  alleged  nonfeasance  or  misfeasance  of  another,  as  a  general 
rule  it  is  suificient  if  the  complaint  aver  the  facts  out  of  winch  the 
duty  to  act  springs,  and  that  the  defendant  negligently  failed  to- 
do  and  perform,  etc.  It  is  not  necessary  to  define  the  quo  modo, 
or  to  specify  the  particular  acts  of  diligence  he  should  have  em- 
ployed in  the  performance  of  such  duty."  Mobile  &  Ohio  K.  R. 
Co.  V.  Williams,  53  Ala.  595 ;  Raib-oad  Co.  v.  Waller,  48  Ala. 
459. 

3.  An  averment  in  a  demurrer,  that  the  complaint  "does  not 
show  such  a  state  of  facts  as  will  entitle  the  plaintiff  to  recover," 
is  a  general  demurrer,  specifying  no  particular  in  which  the  com- 
plaint fails  to  set  forth  a  substantial  cause  of  action,  and  avails 
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sotiung,  therefore,  under  the  statute.    Mayor  v.  Coleman,  68 
Ak  570. 

The  several  grounds  of  demurrer  to  the  first  count  of  the  com- 
plaint were,  for  the  foregoing  reasons,  properly  overruled. 

4.  It  has  been  held  by  this  court,  in  i^icholson  v.  MobOe  & 
Montgomery  R.  K.  Co.,  49  Ala.  205,  that  the  limitation  of  sixty 
dajs,  prescribed  by  section  1700  of  the  Code,  within  which  claims 
for  damages  against  railroad  companies  must  be  presented  or  sued 
on,  does  not  apply  to  injnries  to  the  person,  and  that,  as  to  such 
claims,  the  statutory  limitation  of  an  action  thereon  is  one  year. 
Chir  doubts  as  to  the  correctness  of  this  decision  are  not  sufiiciently 
strong  to  induce  us  to  depart  from  it.  The  doctrine  of  stare  de- 
cifiis  forbids  vacillation  in  judicial  decisions,  without  satisfactoiy 
and  cogent  reasons.  There  was  no  error  in  sustaining  the  demur- 
rer to  uie  plea  presenting  this  defence. 

5.  The  rules  of  law  in  regard  to  the  negligence  of  an  adult,  and 
of  an  infant  of  tender  years,  are  quite  diflerent.  A  child  cannot 
be  required  to  exercise  as  much  care  and  caution  as  a  person  of 
mature  years,  but  only  so  much  as  may  be  reasonably  expected  of 
one  of  his  age  and  capacity,  a  matter  to  be  determined  by  the  pe- 
culiar circumstances  of  each  case.  On  the  contrary,  ordinary  neg- 
lect as  to  aperson  of  full  capacity  might  be  gross  negligence  as  to 
a  child.  Kerr  v.  Forgue,  5i  111.  482  ;  Eailroad  Co.  v.  Gladmon, 
16  Wall.  401 ;  Smith  v.  O'Connor,  48  Penn.  St.  Eep.  218  ;  Gov- 
emment  St.  R.  E.  v.  Hanlon,  52  Ala.  70 ;  Shearman  &  Ked.  Neg. 
§§  43-44,  49 ;  Wharton's  Law  Neg.  §§  309-310. 

The  charge  given  by  the  Circuit  Court,  we  think,  recognized 
diis  principle,  and  was  proper. 
The  judgment  is  afi&rmed. 

Bee  note,  4  Am.  and  Eng.  R.  R.  Cas.  559,  573. 


The  Cbmtral  R.  R.  Co.  ^ 

V. 

Bbinson,  by  next  friend. 

(64  Gdorgia  SeporU,  475.    Fiyruary  Terrn^  1880.) 

A  minor,  being  damaged  in  his  person,  may  bring  suit  to  recover  for  any 
pcnnanent  injury  'which  he  has  sustained  reaching  beyond  his  majority, 
whilst  the  father  may  sue  for  any  trespass  done  or  damage  sustained  whereby 
be  loees  the  services  of  the  child,  as  luso  for  any  expense  incurred  resulting 
from  such  injury. 

Although  one  raih*oad  may  be  leased  to  and  operated  by  another,  by  which 
the  latter  makes  itself  responsible  for  acts  done  on  the  road  leased,  yet  neither 
Ions  its  identity,  and  any  tort  committed  upon  the  line  of  the  one  or  the 
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other  should  be  so  alleged  and  proved.    Especially  is  this  tnie  where  both 
roads  are  constructed  through  the  territory  of  the  same  county. 

Where  an  injury  is  committed  by  a  railroad,  the  presumption  is  always 
against  the  road,  yet  it  may  rebut  that  presumption  by  showing  that  its 
agents  have  exercised  all  ordinary  and  reasonable  care  and  diligence  1;o  avoid 
the  injury;  or  that  the  damage  was  caused  by  the  plaintiff's  own  negligence; 
or  that  the  plaintiff,  by  ordinary  care,  could  have  avoided  the  injury  to  him- 
self, although  caused  by  the  road's  negligence.  If  both  the  plaintiff  and  the 
road  are  at  fault,  the  damages  are  to  be  £minished  in  proportion  to  the  faiilt 
attributable  to  the  plaintiff. 

Befobe  Judge  Snead.    Burke  Superior  Court, 
A.  R.  Lawton  and  J.  J.  Jones,  for  plaintiff  in  error. 
H.  C.  Glisson,  E.  L.  Brinson,  A.  M.  Eodgers,  Wm.  Gibeon  and 
M.  P.  Carroll,  for  defendant. 

Ceawfoed,  J. — The  Centiul  R.  R.  and  Banking  Co.  was  sued 
by  James  Brinson,  as  next  friend  of  Jefferson  Brinson,  to  recover 
damages  for  the  careless  running  of  its  train  of  cars  over  him, 
whereby  he  lost  his  right  foot.  To  this  suit  was  filed  the  plea  of 
the  general  issue  of  not  guilty,  and  a  special  plea  in  bar  which  was, 
that  James  Brinson,  the  father  of  the  plaintiff,  had  brought  his  in- 
dividual suit  for  the  same  cause  of  action,  and  for  the  same  injury 
which  wafi  then  pending  and  undeteiTtiined  in  the  same  court.  On 
motion  of  plaintiff's  counsel,  this  special  plea  was  stricken  and  tlie 
cause  was  tried  under  the  general  issue  alone.  Upon  the  trial  the 
jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of  ten  thou- 
sand dollars ;  a  new  trial  was  moved  upon  various  grounds  set  out 
in  the  record,  which  was  refused  by  the  court,  and  the  defendant 
excepted. 

The  first  ground  in  the  defendant's  motion  was  '^  because  the 
court  erred  in  striking  out,  on  motion  of  plaintiff's  counsel,  the 

5 lea  of  defendant  which  set  up  as  a  defence  to  -this  suit,  the  pen- 
ency  in  this  court  of  another  suit  by  James  Brinson,  the  plaintiff 
for  tne  same  injury  and  for  the  same  cause  of  action  against  the 
same  defendant." 

1.  A  minor,  being  damaged  in  his  person,  may  bring  suit  to  re- 
cover for  any  permanent  injury  whicn  he  has  sustained  reaching 
beyond  his  majority,  whilst  the  father  may  sue  for  any  trespass 
done  or  damage  sustained  whereby  he  loses  tne  services  of  the  child, 
as  also  for  any  expense  incurred  in  and  about  the  healing  and  restor- 
ing^ of  the  said  child  to  health.  The  striking:  out  of  the  special 
plla,  therefore,  was  not  en-or.  Reeves'  Dom.  ^ReL  423^5731 
Penn.  372 ;  15  Ga.  349. 

2.  The  second  ground  of  error  complained  of  was  the  refusal  of 
the  court  to  charge  as  follows :  "  If  the  proof  satisfies  you  that  this 
accident  happened  on  the  line  of  the  Augusta  and  Savannah  R.  R., 
plaintiff  cannot  recover  on  his  declaration  in  this  case,  which  alleges 
that  tlie  injuries  wei*e  done  on  the  road  of  the  Central  R.  R.  and 
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Ainfan^  Ck).  of  Georgia,  the  two  corporations  beiug  separate  and 
distinct?' 

The  declaration  of  the  plaintiff  alleged  that  the  Central  K.  R. 
and  Banking  Co.,  by  the  careless  and  negligent  manner  of  running 
a  certain  engine  and  train  of  cars  over  uieir  road  in  said  county, 
did  mn  over  and  crush  the  foot  of  the  plaintiff,  thereby  causing 
him  to  lose  the  same.  The  proof  clearly  established  the  fact  to  be 
that  it  was  not  done  on  the  Central  K.  K.,  but  on  the  Augusta  and 
SaTannah  S.  B.  These  railroads  are  two  separate  and  distinct  legal 
entities,  passing  over  and  occupying  different  parts  of  the  territory 
of  the  county  of  Burke,  and  suits  against  them  should  reco^ize 
that  fact.  Although  the  one  may  be  leased  to  and  operated  by 
the  other,  thereby  making  itself  responsible  for  acts  done  upon  the 
road  which  is  leased,  yet  neither  loses  its  identity,  and  any  tort 
committed  on  the  one  or  the  other  should  be  so  alleged  and  proved. 
This  becomes  the  more  necessary  in  view  of  the  fact  that  to  allege 
that  the  injury  done  was  done  upon  the  Central  R.  K.  ^'  in  said 
coanty,"  without  other  or  further  description  of  the  particular 
locality,  would  not  be,  by  the  record,' a  bar  to  another  action  for 
the  same  injury  committed  on  the  Augusta  and  Savannah  K.  R. 
This  request,  therefore,  was  one  which  the  defendant  had  a  right 
to  ask,  and  which  should  have  been  given  by  the  court ;  the  efrect 
of  which  would  have  been  but  an  amendment  to  the  declaration 
thereby  harmonizing  the  pleadings  with  the  proof. 

3.  The  other  grounds  upon  which  the  plaintiff  in  error  rests  its 
motion  for  a  new  trial,  consist  in  charges  given  and  charges  re- 
fnsed,  upon  the  different  tlieories  of  the  i^espective  parties  as  to  the 
law  governing  the  case,  two  of  which  need  only  be  cited  here. 

The  counsel  for  the  defendant  below  requested  the  following 
charge  in  writing,  which  was  refused  by  the  court :  "  If  the  rail- 
road company  or  its  agents  were  negligent,  or  failed  to  do  all  that 
they  oueht  to  have  done  on  that  day  and  on  that  train,  yet  if  the 

Elamtifi^Brinson,  could  have  avoidea  the  accident  to  himself  caused 
y  this  negligence,  by  ordinary  care  on  his  part,  he  cannot  re- 
cover." 
The  court,  upon  the  request  of  counsel  for  the  plaintiff  below, 

gve  the  following  charge  to  the  iury :  "  If  the  plaintiff  was  not  free 
im  fault,  yet  if  defendant,  in  tne  exercise  of  due  care,  could  have 
prevented  the  injury,  they  are  responsible  for  all  damages  that  ao- 
cnied  to  pLiintiff." 

The  first  question  here  presented  to  this  court  is,  was  the  de- 
fendant below  entitled  to  the  charge  which  it  asked  ?  and  the  sec- 
ond, should  not  the  court  have  refused  the  charge  given  at  the  re- 
quest of  the  plaintiff? 

Bailroad  companies  are  liable  for  injuries  done  by  them  to  per- 
sons and  to  property,  and  whenever  one  has  been  snown  to  have 
been  committed,  the  presumption  of  the  law  is  against  them,  and 
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the  burden  is  on  the  partionkr  company  to  show  that  itB  agents 
have  exercised  all  ordinary  and  reasonable  care  and  diligence  to 
have  avoided  that  injury.  This  liability,  however,  has  been 
gaarded  by  qualifications  which  are  in  the  highest  d^ree  impor- 
tant to  these  companies,  and  in  the  absence  of  which  oftentimes 
they  mi^ht  suffer  great  injustice. 

The  &8t  of  these  qualifications  is,  that  ^^  No  person  shall  recover 
damages  for  an  injury  to  himself,  or  his  property,  where  the  same 
is  done  by  his  consent,  or  is  caused  by  his  own  negligence." 

The  second  is,  that  ^  If  the  plaintiff,  by  ordinary  care,  could 
have  avoided  the  consequences  to  himself  caused  by  the  defend- 
ant's n^liffence,  he  is  not  entitled  to  recover."  Upon  the  subject 
of  the  liability,  and  the  presumption  of  the  law  being  against  the 
railroads  wherever  damages  are  shown,  see  Code,  §  3083.  As  to 
the  qualifying  clauses,  see  Code,  §§  3034,  2972. 

Thus  it  wul  be  seen  that,  although  the  presumption  is  always 
against  the  company,  yet  it  may  rebut  that  presumption  and  relieve 
itself  of  damages  by  showing  that  its  agents  have  exercised  all  ordi- 
nary and  reasonable  care  and  diligence  to  avoid  the  injury  ;  or  it 
may  show  that  the  damage  was  caused  by  the  plaintiff's  own  negli- 
gence ;  or  it  may  further  show  that  the  plaintiff,  by  ordinary  care, 
could  have  avoided  the  injury  to  himself,  although  caused  by  the 
defendant's  negligence.  Upon  either  of  these  grounds  the  defend- 
ant may  rest  his  defence. 

But  these  rules  of  law  will  not  cover  the  facts  of  every  case,  for 
it  may  be  that  both  the  plaintiff  and  the  agents  of  defendant  are 
at  fault,  and  when  thev  are,  then,  whilst  damages  may  be  recovered, 
ihej  are  to  be  diminisned  by  the  jury  in  proportion  to  the  default 
attributable  to  the  plaintiff  for  his  want  of  ordinary  care  in  avoid- 
ing the  injury  to  himself. 

The  defendant  in  this  case  sought  to  rest  its  defence  upon  the 

aualifications  provided  by  law  for  its  relief  from  damages,  where 
be  injury  resulted  from  the  plaintiff's  own  negligence,  and  all  of 
which  he  might  have  avoided  by  ordinary  care.  Under  the  facts 
as  shown  by  the  proof,  we  are  of  the  opinion  that  tlie  request  by 
the  defendant  should  have  been  given  to  the  jnry,  and  that  the 
court  erred  in  not  doing  so.  As  to  the  charge  which  was  given  at 
the  request  of  counsel  for  the  plaintiff,  it  necessarily  follows  that 
if  the  former  should  have  been  given,  the  latter  should  have  been 
refused. 

The  ruling  of  this  court  upon  these  questions  has  been  very  de- 
cided, and  may  be  found  in  38  Ga.  409,  431 ;  42  lb.  327 ;  58  lb. 
12;  60  lb.  667. 

It  was  insisted  upon  by  the  counsel  for  the  defendant  in  error 
that  these  rules  of  law  were  given  in  the  charge  of  the  judge  to 
the  jury.  Whilst  the  charge  does  contain  the  general  legal  instruc- 
tions applicable  to  the  matters  involved,  the  requests  given  and  re- 
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jeeted  were  not  in  hannoiiy  therewith,  and  the  defendant  was  en> 
titled  to  have  the  olear  and  naked  legal  qualifications  upon  its  lia- 
bility put  before  the  jury,  that  the  facts  when  applied  thereto 
would  have  enabled  tnem  the  better  to  understana  the  relative 
rights  of  the  respective  parties,  as  defined  and  prescribed  by  law. 
Judgment  reversed. 

See  note  to  Meyer  v.  Johnson,  8  Am.  and  Eng.  R.  R.  Cas. 


Cabteb 

V. 

LouiBYiLLB,  New  Albaity  Ain)  Chicaqo  Rt.  Co. 

{Adtanee  Case,  Indiana.     October  5,  1882.) 

While  the  engine  of  a  railroad  company  was  standing  still  upon  a  sidings 
Lf  with  the  knowledge  of  and  without  any  objection  by  the  company's  ser- 
Tuts,  mounted  upon  the  same  and  seated  himself  on  the  front  part  thereof 
tmder  the  head -light.  Shortly  after  the  servants  of  the  railroad  company 
pot  the  ennne  in  motion,  and  while  the  same  was  running  at  a  rate  of  speed 
whieh  renaered  it  unsafe  for  A.  to  get  off,  called  to  him  to  do  so.  He 
replied  that  he  would  if  the  engine  was  stopped.  The  servants  of  the  com- 
puy  declined,  however,  to  stop  the  engine,  and  one  of  them  kicked  A.  off 
in  sQch  a  manner  that  the  engine  pas»ed  over  him  crushing  his  leg.  A. 
having  brought  an  action  against  the  railroad  company  to  recover  damagea 
for  the  injury  done  him,  Add,  that  although  plaintin  had  been  negligent 
in  gettinff  ujion  the  engine,  that  negligence  could  not  be  deemed  an  eflScient 
cause  of  his  injury  and  that  therefore  it  did  not  preclude  him  from  recover- 
ing. Edd,  further,  that  the  act  of  the  company^s  servant  in  turning  A.  off 
of  the  engine  was  within  the  scope  of  said  servant's  employment  and  that 
the  company  must  respond  in  damages  accordingly. 
The  necessary  allegations  of  a  complaint  in  a  case  such  as  the  one  above 

Kt  forth  considered  and  passed  upon. 

Appeal  from  the  Circuit  Court  of  Tippecanoe  County. 
Adams  &  Mitcheuer,  for  appellant. 
Stilwell  &  Baird,  for  appellee. 

MoRRie,  C. — This  is  a  suit  for  damages  commenced  by  the  ap- 
pellant against  the  appellee  for  a  personal  iniury  alleged  to  have 
wen  cauBed  by  the  carelessness  of  the  appellee.  The  complaint 
contains  four  paragraphs.  It  is  stated  in  the  first  paragraph  of  the 
complaint,  that  on  the  24th  dav  of  July,  1877,  the  appellee  was  run- 
fung  and  adjusting  a  railroad  located  in  Tippecanoe  County ;  that  it 
^w  running  engines  and  cars  on  its  railroad,  and  that  it  was  at  the 
8Mne  time  using  and  running  an  engine  on  a  side  track  of  said 
road  in  and  near  the  city  of  Lafayette,  in  said  county,  m  and  about 
^  transaction  of  its  business.    That  while  engaged  in  runninp^ 
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and  adjnstinff  said  en^oes  on  said  side  track  in  and  about  its 
business  and  when  said  engine  was  not  in  motion  the  appellant 
and  others,  with  the  knowled^  of  and  without  objection  from  the 
servants  of  the  appellee  havmg  chaise  of  said  engine,  got  into 
the  same. 

That  while  the  appellant  was  so  on  said  engine  and  seated  in  the 
front  part  of  the  same  under  the  head-light  thereof,  said  servants 
of  the  appellee  having  charge  of  said  engine  put  the  same  in  mo- 
tion on  said  side  track,  and  while  said  engine  was  running  at  a  I'ate 
of  speed  that  made  it  unsafe  for  the  appellant  to  ^t  off  of  the 
same,  one  of  said  servants  ordered  him  off,  to  which  he  replied 
that  he  would  get  off  if  they  would  stop  the  engine  so  that  he 
could  safely  do  so. 

That  thereupon,  without  checking  the  speed  of  the  engine,  the 
said  servant  shoved  him  off  of  said  engine  on  to  said  side  track 
and  in  front  of  the  en^ne,  in  such  position  that  his  left  leg  came 
in  contact  with  the  rait  of  said  track ;  that  the  wheel  of  said  en^ne 
passed  over  the  appellant's  left  leg,  crushing  the  bones  thereof,  so 
that  it  became  ana  was  necessary  to  amputate  his  said  leg  some 
four  inches  below  the  knee,  that  he  suffered  great  pain  and  was 
put  to  great  expense,  etc. 

The  second  paragraph  of  the  complaint  is  like  the  first,  except 
that  the  statement  that  the  appellant  got  upon  the  engine  with  tne 
knowledge  and  without  objection  from  the  appellee's  servants 
having  charge  of  said  engine,  is  omitted.  It  states  that  one  of 
the  appellee  8  servants  having  charge  of  said  engine  seized  the 
appellant  and  negligently  threw  him  from  said  engine.  In  other 
respects,  they  ar&  the  same. 

The  third  paragraph  is,  in  substance,  the  same  as  the  first.  It 
states  that  the  appellant  got  on  the  engine  with  the  knowledge 
and  notice  of  the  appellee ;  that  the  appellee,  through  its  servants 
and  while  the  engine  was  in  motion,  snoved  the  appellant  off,  etc. 

The  fourth  para^aph  is  the  same  as  the  third,  except  that  it 
states  that  the  appellee  negligently  and  carelessly  pushed  the  ap- 
pellant from  the  engine.  The  appellee  demurred  separately  to  each 
paragraph  of  the  complaint,  on  the  ground  that  neither  states  facts 
sufficient  to  constitute  a  cause  of  action.  The  court  sustained  the 
several  demurrers,  and  the  appellant  electing  to  stand  by  his 
complaint,  final  judgment  was  rendered  for  3ie  appellee.  The 
errora  assigned  bring  in  question  the  rulings  of  the  court  upon  the 
demurrer  to  the  complaint. 

The  appellee  contends  that  each  paragraph  of  the  complaint  is 
fatally  deiective,  because  neither  shows  it  to  have  been  m  fault. 
That  upon  the  facts  stated  it  is  not  responsible  for  the  acts  of  those 
who  threw  the  appellant  from  the  engine.  That  those  who  threw 
or  pushed  the  appellant  off  the  engine  are  not  alleged  or  shown  to 
have  been  acting  within  the  scope  of  their  employment.    It  may 
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be  safely  assnined,  we  think,  that  the  appellee  was,  upon  the  facts 
steted  in  each  paragraph  of  the  complaint,  wrongf  Qily  upon  the 
appellee's  engine.  Me  must  have  known  that  the  position  which 
he  had  Toluntarily  taken  and  occupied  upon  the  engine  in  the 
front  portion  of  it  under  the  heaa-li^ht  was  a  dangerous  and 
improper  one.  He  is  not  alleged  to  have  been  invited  by  the 
appellee  or  its  servants  to  occupy  this  position  of  danger. 

The  use  of  the  engine,  its  construction  and  obvious  design,  un- 
mifltakably  notified  me  appellant  that  it  was  not  intended  lor  tlie 
purpose  for  which  he  was  improperly  using  it.  He  was  voluntarily 
and  wrongfully  upon  the  engine^  and  therefore  took  upon  himself 
whatever  risks  and  perils,  not  caused  by  the  wrongful  acts  of  those 
in  charge  of  the  engine,  might  attend  the  position  which  he  had 
affiomea. 

Nor  does  the  fact  that  the  appellant  was  there  upon  the  engine, 
with  the  knowledge  of  and  witnout  objection  from  those  in  charge 
of  it,  excuse,  much  less  justify,  his  conduct.  The  knowledge  of  the 
appellee's  servants  and  their  failure  to  object  will,  under  the  cir- 
camstances  stated  in  the  complaint,  hardly  warrant  the  inference 
that  the  appellee  had  authorized  such  servants  to  assent  to  and 
approve,  for  it,  the  conduct  of  the  appellant. 

The  engine  itself,  its  uses  and  obvious  design,  was  a  warning 
and  protest  against  the  conduct  of  the  appellant  which  he  was  not 
at  liberty  to  ignore  or  disregard.    He  could  not  without  negli- 

Senoe  assume  the  position  which  he  avers  he  did,  so  obviously 
angerous  even  witn  the  permission  of  those  in  charge  of  the  en- 
gine.   Eobinson  v.  The  N.  T.  and  Erie  R  R  Co.,  22  Barb.  91. 

Though  wrongfully  upon  the  appellee's  engine  the  appellant  did 
not  tmfy  assume  the  risks  to  his  person  that  might  be  caused  by 
the  wrongful  acts  of  the  appellant's  servants,  and  if  such  acts  were 
expressly  or  constructively  authorized  by  the  appellee,  it  must  be 
held  to  be  liable  for  their  consequences. 

It  is  averred  in  each  paragraph  of  the  complaint  that  one  of  the 
appellee's  servants  pushed  the  appellant  from  the  engine  while  it  was 
moving  at  a  rate  oi  speed  which  rendered  it  dangerous  for  him  to 
get  off  of  it ;  he  fell  in  front  of  it  and  on  the  rail  of  the  track,  and 
was  injured  by  the  wheels  of  the  engine  passing  over  his  leg. 

Though  wrongfxdly  upon  the  engine,  the  appellant  did  not 
thereby  assume  the  risks  to  his  person  caused  by  the  alleged  conduct 
of  the  servant. 

He  assumed  the  risks  incident  to  his  own  wrong,  but  not  those 
incident  to  or  directly  resulting  from  the  wrongful  act  of  the  ser- 
vant. To  push  or  throw  the  appellant  from  ms  position  on  the 
engine,  while  it  was  running  at  a  speed  that  made  it  dangerous 
for  him  to  get  off,  was  an  act  not  of  omission,  of  mere  negligence, 
in  the  sense  in  which  the  word  is  used  in  the  case  of  The  JPenn. 
Oo.  V.  Sinclair,  62  Ind.  810,  and  other  cases  referred  to  by  the 
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appellee,  bnt  of  reckless  aggression,  evincing  an  entire  indifierence 
to  consequences  and  a  willingness  to  inflict  injniy. 

The  appellee  contends  that  unless  it  is  alleged  or  shown  that  tk- 
acts  of  his  employees  were  wilful  or  purposed  the  complaint  iE 
bad,  because  there  was  negligence  on  the  part  of  the  appellant; 
grant  this,  though  we  do  not  decide  it,  yet  the  complaint  showE 
that  those  in  charge  of  the  engine  were  guilty  of  something  more 
than  mere  negligence,  as  that  word  is  used  in  the  case  of  the  Peun. 
Co.  V.  Sinclair,  relied  upon  by  the  appellee.  There  was  according 
to  the  averments  that  something  more  than  mere  negligence, 
which  evinces  a  wilful  purpose  to  mjure.  Here  the  injury  was  the 
direct  result  of  the  aggressive  act  01  the  appellee's  servant  The 
act  of  pushing  the  appellant  off  the  engine  was  the  proximate 
cause  01  the  injury.  The  wrong  of  the  appellant  was  not  proxi- 
mate to  the  injury  so  as  to  preclude  his  right  to  recover.  True  if 
he  had  not  been  thrown  from  it  he  would  not  have  been  injured : 
but  though  wrongfully  upon  the  engine,  had  he  been  let  alone 
or  properly  removed  from  it  he  might  not  have  been  hurt.  The 
party  who  enters  a  street  car  without  intending  to  pay  his  fare,  is 
there  wrongfully  and  may  be  removed.  But  if  he  be  negligently 
thrown  from  the  car  by  the  owner  and  injured,  no  one  would  doubi 
the  latter's  liability.  See  Wharton  on  Neg.  Sec.  345,  et  seq.  and 
notes.  Sherman  and  R.,  on  Neg.  Sec.  264;  Lawrenceburgh  R. 
R.  Co.  V.  Montgomery,  7  Ind.  479 ;  Howe  v.  New,  1  March,  12 
Allen,  49 ;  P.  and  R  K.  R  Co.  v.  Dailey,  14  Hun.  458 ;  The  Jef- 
ferson R  R.  Co.  V.  Rogers,  38  Ind.  116-126. 

Assuming,  as  we  have,  that  the  person  who  threw  the  appel- 
lant from  tne  engine  was  the  servant  of  the.  appellee  and  acting 
within  the  scope  of  his  employment,  we  think  the  complaint  k 
clearly  good.  We  think  it  too  clear  to  be  seriously  questioned 
that  those  in  charge  of  and  adjusting  the  engine  of  the  appellee 
in  transacting  its  business  had  not  oiuy  the  right  to  remove  from 
it  anv  person  wrongfully  upon  it,  but  authority  to  do  bo  from  the 
appellee. 

Authority  to  take  charge  of  and  adjuBt  the  engine  -would  in- 
clude authority  to  remove  from  it  any  thin^  or  person  whose 
presence  upon  it  might  in  any  way  interfere  with  its  use. 

Such  authority  is  indispensably  necessarv  to  enable  the  servant 
to  transact  the  business  of  the  master.  The  question  is  not  as  to 
the  manner  of  removal,  but  whether  those  in  charge  of  an  engine 
may,  by  authority  of  the  master,  because  they  have  control  or  it, 
remove  from  it  persons  who  have  wrongfully  gotten  upon  it. 
Had  those  in  charge  of  it  stopped  it,  and  without  unneceesan* 
force  or  violence  removed  the  appellant  fro^j  it,  no  one  could 
doubt  that  they  could  justify  the  act  as  the  servants  of  the  ap- 
pellee. R  R  Co.  V.  McClaren,  62  Ind.  566 ;  The  Jefferson  R  K. 
Co.  V.  Rogers,  38  Ind.  116.     In  the  latter  case  it  is  said :  If  the 
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act  of  the  fieryant  is  within  the  geBeral  scope  of  his  employment, 
the  master  is  eqnallj  liable,  whether  the  act  is  wilful  or  merely 
n^igent,  or  even  u  it  be  contrary  to  the  express  order  of  the 
master." 

It  can  hardly  be  questioned,  we  think,  that  the  removal  of  a 
person  wrongfully  upon  an  engine  is  vrithin  the  scope  of  the  em- 
ployment of  those  to  whom  its  care,  management  and  control  have 
been  entrustei  Woods  on  Master  and  Servant,  pp.  687,  655,  656 ; 
The  Evansville  H.  R.  R.  Co.  v.  Baum,  26  Ind.  70 ;  Noblesville  v. 
Covy  Gauss,  76  Ind.  102.  In  the  case  of  Dundas  v.  The  D.,  L. 
and  V.  R  R.  Co.,  64  N.  Y.  129,  the  facts  were  substantially  as 
follows:  The  plaintiff  jumped  upon  the  platform  of  the  baggage 
car  on  the  defendant's  road  to  ride  to  a  place  where  the  cars  were 
being  backed  to  make  up  a  train.  The  defendant's  rules  forbade 
all  persons  except  certam  employees  riding  on  baggage  cars  and 
directing  baggage  men  to  rigidly  enforce  the  rules.  The  plaiu- 
tif  8  evidence  tended  to  show  that  the  baggage  man  ordered  the 
plaintiff  off  while  the  car  was  in  motion.  A  pile  of  wood  was 
near  the  tract  The  plaintiff  replied  that  he  could  not  ^et  off 
beeaose  of  the  wood,  whereupon  the  baggage  man  kicked  him  off, 
he  fell  asainst  the  wood,  and  under  the  cars  he  was  injured.  The 
conrt  held  that  the  baggage  man  was,  while  kicking  the  plaintiff 
off  the  platform,  acting  within  the  scope  of  his  employment,  and 
that  the  fact  that  the  plaintiff  was  a  trespasser  was  no  defence. 
Hewett  u  Swift,  3  Allen,  420 ;  R.  R.  Co.  v.  Caldwell,  74  Penn.  St. 
i21;  Cooley  on  Torts,  p.  120;  Shay  v.  R.  R.  Co.,  62  N.  T.  180; 
Lovett  V,  R.  R.  Co.,  9  Allen,  557. 

It  is  insisted  that  the  several  paragraphs  of  the  complaint  are 
bad,  because  it  is  only  averred  that  one  01  several  employees  of  the 
appellee  having  charge  of  the  engine  pushed  the  appellant  from 
it,  without  specifying  the  duties  and  employment  of  this  particular 
one  of  said  employees. 

After  stating  the  matiner  in  which  the  appellant  got  upon  the 
engine  it  is  averred  in  the  first  paragraph  that  the  employees  of 
the  appeUee  having  charge  of  the  engine  put  it  in  motion ;  that 
one  of  8aid  employees  ordered  the  appellant  off  it ;  "that  said  em- 
ployee shoved  nim  off"  it.  If,  as  is  there  averred,  one  of  several 
employees  of  the  appellee  having  charge  of  the  engine  put  him  off 
of  it  in  the  manner  stated,  the  appellee  is  responsible  for  his  act. 
h  this  respect  the  other  paragraphs  are  like  the  first,  some  of 
them  more  certain  indeed,  and  tne  fourth  alleges  that  the  appellee 
tlirew  the  appKellant  from  the  engine.  The  complaint  and  each 
Paraph  of  it  is  as  certain  and  specific,  in  this  respect,  as  was 
|he  complaint  in  the  case  of  The  Evansville  and  C.  K.  R.  Co.  v. 
^um,  26  Ind.  70,  and  the  P.  C.  and  St.  L.  R.  R.  Co.  v.  Theobald, 
W  Ind.  246. 
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If  the  complaint  was  not  Bnfficiently  Bpecific  a  motion  to  make 
it  more  specific  should  have  been  made. 

We  conclude  that  the  several  paragraphs  of  the  complaint  aie 
good,  and  that  the  demurrer  to  them  should  have  been  overruled. 

Per  CuBiAM. — It  is  ordered  upon  the  foregoing  opinion  that  the 
judgment  below  be  reversed  at  the  cost  of  the  appellee,  with  in- 
structions to  overrule  the  demurrer  to  each  paragraph  of  the  com- 
plaint. 

See  note,  2  Am.  and  Eng.  R.  R  Cas.  8. 

The  principal  case  inyolvcs  the  interesting  question  of  the  liability  of  rail- 
road companies  for  the  torts  of  their  employees.  This  subject  constitutes  s 
frequent  theme  in  railroad  litigation.  It  merits  therefore  attention  in  these 
pi^es. 

The  general  principle  is  that  railroad  companies  are  only  liable  for  those 
torts  of  their  servants  "which  are  performed  by  the  servants  while  within  the 
line  of  their  duty.  Phila.,  W-.  and  B.  R.  Co. «.  Quigley,  81  How.  tdOS;  Penoa. 
R  Co.  V.  Yandever,  43  Pa.  St.  865;  Donaldson  «.  Hiss,  and  Mo.  R  Co.,  18 
Iowa,  280;  Lowell  v,  Boston  and  L.  R  Co.,  23  Pick.  24;  Burton  «.  Phila., 
W.  andB.  R  Co.,  4  Earring  (Del.),  252;  Brokaw«.  New  Jersey  Rand  T.  Co., 
8  Yroom,  828;  State  «.  Morris  and  Essex  R  Co.,  8  Zab.  860;  Crawfordsville 
and  W.  R  Co.  «.  Wright,  5  Ind.  252. 

It  must,  however,  m  noted  that  the  company  is  liable  for  the  acts  of  its 
servants  while  thus  employed,  both  in  the  rightful  and  wrongful  use  of  the 
powers  conferred  upon  them.  As  long  as  servants  keep  within  the  general 
scope  of  their  duty  the  company  is  responsible  for  their  acts,  even  though 
their  course  bo  wilful  and  directly  contrary  to  their  instructions.  Where,  for 
example,  a  conductor  having  a  general  authority  to  eject  passengers  for  noD- 
payment  of  fare,  commits  an  assault  of  violent  character  upon  a  person  whom 
he  IB  for  this  cause  putting  off  the  train,  the  railroad  company  is  held  re- 
sponsible. Coleman  v.  New  York  and  N.  H.  R  Co.,  106  Mass.  160;  Perkins 
e.  Missouri,  H.  and  T.  R  Co.,  55  Mo.  201. 

The  position  of  the  law  upon  this  point  is  thus  defined  by  Andrews,  J.,  in 
Rounds  «.  Delaware,  Lack,  and  W.  R  R  Co.,  64  N.  Y.  129:  '*  It  seems  to  be 
clear  enough  from  the  cases  in  this  State  that  the  act  of  the  servant  causiog 
actionable  injury  to  a  third  person  does  not  subject  the  master  to  civil  re- 
sponsibility in  all  cases  where  it  appears  that  the  servant  was  at  the  time  ia 
the  use  of  his  master's  property,  or  because  the  act  in  some  general  sense  was 
done  while  he  was  doing  his  master's  business,  irrespective  of  the  real  natoie 
and  motive  of  the  transaction.  On  the  other  hand,  the  master  is  not  exempt 
from  responsibility  in  all  cases  on.  showing  that  the  servant  without  express 
authority  designed  to  do  the  act  or  the  injury  complained  of.  If  he  is  au- 
thorized to  use  force  against  another  when  necessary  in  executing  his  master's 
orders,  the  master  commits  it  to  him  to  decide  what  degree  of  force  he  shall 
use,  and  if  through  misjudgment  or  violence  of  temper  he  goes  beyond  the 
necessity  of  the  occasion  and  gives  a  right  of  action  to  another,  he  cannot  a« 
to  third  persons  be  said  to  have  been  acting  without  the  line  of  his  duty  and 
to  have  departed  from  his  master's  business.  If,  however,  the  servant,  under 
guise  and  cover  of  executing  his  master's  orders  and  exercising  the  authontj 
conferred  upon  him,  wilfully  and  designedly,  for  the  purpose  of  accomplish- 
ing his  own  independent,  malicious,  or  wicked  purposes,  does  an  injury  to 
another  then  the  master  is  not  liable.  The  relation  of  master  and  servant,  as 
to  that  transaction,  does  not  exist  between  them.  It  is  a  wilful  and  wantnn 
wrong  and  trespass  for  which  the  master  cannot  be  held  liable.''  Examples 
of  the  application  of  this  doctrine  are  numerous.  Where  a  conductor  ejected 
a  passenger  for  alleged  improper  behavior  to  a  woman  in  the  train  when  he 
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btd  not  been  guilty  of  such  behavior  tbo  compaDj  was  held  liable.  Indian- 
tpoIiS)  P.  and  C.  R.  Co.  v.  Anthony,  43  Ind.  188. 

So  where  the  conductor  without  any  express  instructions  committed  an  as- 
aviit  and  battery  in  attempting  to  seize  the  baggage  of  a  passenger  in  order 
to  enforce  the  payment  of  illegal  fare.  Ramsden  v.  Boston  and  Alb.  R  Co., 
m  Mass.  117. 

So  where  a  conductor  ejected  a  passeneer  on  a  false  charge  of  being  drunk 
ind  disorderly.     Higgins  v.  Watervliet  T.  and  R.  Co  ,  46  N.  Y.  28. 

So  where  a  passenger  was  ejected  for  refusing  to  comply  with  the  arbitrary 
directions  of  the  conductor  as  to  the  position  he  should  assume  in  the  car* 
Paagenger  Ry.  Co.  v.  Youn^,  21  Ohio  St.  518. 

So  where  a  conductor  ejected  a  colored  woman  from  a  car  on  accoimt  of 
ber  race,  although  he  had  no  instructions  in  that  matter  from  the  railroad 
company.  Redding  «.  South  Carolina  R.  Co.,  8  S.  C,  (N.  S.)  1.  Cf.  Schults 
c.  Third  Avenue  R.  Co.,  46  N.  Y.,  Superior  Ct.  211. 

Where  the  plaintiff  was  run  over  and  hurt  by  a  railroad  tndn  at  a  crossing, 
it  was  held  in  an  action  affainst  the  company  that  the  mere  fact  that  the  en- 
gineer had  been  actuated  oy  personal  malice  and  revenge  did  not  relieve  the 
company  from  liability.  Qeorgia  R.  Co.  v.  Kewsome,  60  Ga.  492.  To  the 
same  effect  is  Terre  Haute,  etc.,  R.  Co.  «.  Graham,  46  Ind.  289;  Indianapolis 
ind  Vin.  K  Co.  «.  HcClaren,  Adm'r,  62  Ind.  666. 

Where  the  action,  instead  of  being  case  as  it  usually  is,  is  in  the  form  of 
trespass  vi  et  armis  it  seems  that  the  law  is  different.  Where  therefore  an 
Ktion  in  that  form  was  brought  against  a  railway  company,  in  a  case  where 
it  appeared  that  the  plaintiff  had  been  ejected  by  the  conductor  for  failing  to 
[mnoe  the  class  of  ticket  entitling  him  to  ride  on  that  particular  train,  it 
was  kdd  incumbent  on  the  plaintiff  to  go  farther  and  prove  that  the  conduc- 
tor had  special  authority  in  such  case  to  eject ;  otherwise  the  action  was  held 
not  maintainable.  Allegheny  Valley  R  Co.  p.  McLain,  91  Pa.  St.  442,  1 
Am.  and  £ng.  R.  R  Cas.  464. 

Where  a  passenger  is  injured  in  a  collision,  it  is  no  defence  on  the  part  of 
the  railroad  company  that  the  engineer  in  charge  of  the  train  disobeyed  or- 
ders in  using  the  traclrwhcre  the  accident  occurred.  Philadelphia  and  Read- 
ing R.  Co.  «.  Derby,  14  How.  469. 

In  Pennsylvania  it  is  said  that  wherever  a  conductor  has  a  right  to  eject  a 
|>ttseDger  the  company  will  be  liable  if  he  does  so  negligently,  but  not  if  he 
fioes  80  maliciously.  Pennsylvania  Co.  v.  Toomey,  91  Pa.  St.  256, 1  Am.  and 
Eiisr.  R.  R  Cas.  461. 

Where  the  complaint  averred  that  the  plaintiff  had  been  called  from  the 
car,  beaten,  bruised  and  ejected  by  the  conductor,  it  was  held  unnecessary  also 
to  aver  that  the  conductor  was  acting  in  the  line  of  his  duty.  Peoples  «. 
^oawick  and  Alb.  R  Co.,  60  Ga.  281. 

Where  the  complaint  averred  that  the  plaintiff  had  been  ^'forcibly,  wilfully 
ud  violently*'  ejected  from  a  street  car  oy  the  driver  thereof,  the  same  was 
W  valid  and  not  demurrable.     Shea  v.  Sixth  Ave.  R.  Co.,  62  N.  Y.  180. 

A  late  case  in  Illinois  has  carried  the  doctrines  above  laid  down  to  a  most 
extraordinary  extent.  The  plaintiff,  who  was  a  passenger  on  the  defendant 
company's  road,  fell  asleep  in  the  cars  and  while  sleeping  was  robbed  of  his 
^atch  and  chain.  On  waking  he  charged  the  brakeman  with  the  theft,  who 
thereapon  violently  struck  plaintiff  on  the  face  with  his  lamp,  injuring  him 
^▼erely.  The  court  held  the  company  liable  under  these  circumstances  for 
the  injury  inflicted.  Chicago  and  E.  I.  R.  Co.  v.  Flexman,  9  111.  App.  250. 
The  case  is  a  very  remarkable  one  and  it  is  submitted  that  it  is  not  good  law. 
The  Court  indeed  says:  "In  every  contract  for  carriage  the  carrier  under- 
sea not  only  that  the  utmost  vigilance,  care  and  skill  shall  be  exercised  to 
transport  the  passenger  safely  to  his  destination,  but  that  during  the  passen- 
ger's transit  he  shall  be  treated  humanely  and  protected  from  all  dangers,  from 
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whatever  Bouree  arising,  so  far  as  the  efforts  of  the  carrier  or  his  servants  can 
be  made  available  for  the  protection  of  such  passenger,^  and  it  is  upon  this 
ground  that  the  decision  is  based.  It  is  submitt^,  however,  that  the  act 
complained  of  was  so  clearly  outside  the  scope  of  the  servant^s  dutj  that  the 
compiKiy  should  have  been  held  liable  in  no  event,  for  it  is  well  settled  that 
a  servant  has  no  authority  to  perform  tortious  acts  outside  the  line  of  his  duty. 
Flower  v.  Penna.R.  Co.,60  Pa.  St.  210;  Robertson  «.  New  York  and  £.  R  Ck>., 
22  Barb.  91 ;  Hoar  v,  Maine  Cent.  R  Co.,  70  Me.  65;  Snyder  v.  Hannibal  and 
St.  Jo.  R  Co.,  60  Mo.  413;  Edwards  v.  London  and  N.  W.  R  Co.,  L.  R,  5 
C.  P.  445;  Walker  «.  South  Eastern  R  Co.,  L.  R,  5  C.  P.  640;  Allen  v.  Lon- 
don and  S.  W.  R  Co.,  L.  R,  6  Q.  B.  65. 

There  are  many  cases  where  the  act  of  the  servant  complained  of  has  been 
so  separate  and  apart  from  the  line  of  his  duty  as  to  involve  no  responsibility 
upon  the  part  of  the  railroad  company.  A  wilful  and  violent  assault  upon  a 
passenger  by  one  not  in  charge  of  the  car  has  been  held  to  be  an  act  for  which 
the  company  is  not  responsible.  Evansville  and  C.  B.  Co.  v.  Baum,  26  Ind. 
70.  And  where  a  railway  conductor  stopped  the  train,  took  up  the  pUuntifiTs 
minor  child  and  carried  it  some  distance,  the  company  was  not  held  respon- 
sible.    Qilliam  v.  S.  and  N.  Ala.  R.  Co.,  Albany  L.  J.  66. 

A  street  railroad  company  has  been  held  not  liable  for  the  act  of  a  driver 
in  wilfully  knocking  a  small  lad  from  the  platform  while  the  car  was  in  mo- 
tion, but  has  been  held  liable  for  the  negligent  act  of  the  same  employee  in 
driviiu^  over  him.  Pittsburg,  A.  and  M.  Pass.  R  Co.  «.  Donahue,  70  Pa.  St. 
119. 

A  railroad  company  is  not  liable  to  an  action  for  a  malicious  prosecution 
instituted  by  its  officers  on  a  charge  of  embezzling  its  funds.  Gillett  «:  Mis- 
souri Valley  R  Co.,  65  Mo.  815. 

In  many  cases  the  test  applied  is  whether  the  servant  was  acting  for  his  own 
purposes  or  the  purposes  and  on  behalf  of  the  company.  Isaacs  v.  Third  Ave. 
H.  Co.,  47  N.  Y.  122;  Jackson  «.  Second  Ave.  R  Co.,  47  N.  Y.  274;  DeCamp 
«.  Miss.  R  Co.,  12  Iowa,  848;  Evansville  and  C.  R  Cq.  v.  Baum,  26  Ind.  70; 
Phila,  G.  and  N.  R.  Co.  «.  Wilt,  4  Whart.  148;  Penna.  R.  Co.  «.  Toomey,  87 
Leg.  Int.  105;  New  Orleans,  J.  and  G.  N.  R  Co.  v.  Harrison,  48  Miss.  112; 
Little  Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  110;  Thames  Steamboat  Co. 
«.  Housatonic  R.  Co.,  24  Conn.  40;  Chicago  and  N.  W.  R  Co.  v.  Bayfield,  87 
Mich.  905;  Snyder  v.  Hannibal  and  St.  Jo.  R  Co.,  60  Mo.  418;  Bay  ley  v. 
Manchester  S.  and  L.  Ry.  Co.,  L.  R  7  0.  P.  415;  Goddard  «.  Grand  Trunk 
R.  Co.,  57  Me.  202;  Poulton  v.  London  and  S.  W.  R.  Co.,  L.  R  2  Q.B.  534. 

The  nuestion  whether  or  not  the  servant  was  at  the  time  of  the  reception 
cf  the  injury  acting  within  the*  scope  of  his  emplo3rment  has  in  some  cases 
been  left  to  the  jury.  Hoffman  v.  N.  Y.  Cent.  R  Co.,  46  N.  Y.  Superior  Ct. 
626;  S.  C.  87  N.  Y.  25;  Cohen  «.  Dry  Dock,  E.  B.  and  B.  R  Co.,  69  N.  Y. 
170;  Rounds  «.  Delaware,  Lack,  and  Western  R  R.  Co.,  64  N.  Y.  129. 
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V. 

James  Flbxmak. 

(108  IUin4>i$  BepaHt,  646.     May  12,  1882— ifeiAsartiv  dsnied,  8mtemb&r  Term, 

1882.) 

Where  a  servant  goes  outside  of  his  employment,  and  while  not  acting  in 
poaraanoe  of  the  authority  given  him  inflicts  a  wilful  injury  upon  one  not 
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entrusted  to  his  care  by  tbe  master,  or  on  one  to  whom  the  master  owes  no 
doty,  the  act  will  be  that  of  the  servant  alone,  and  the  master  cannot  be  held 
responsible  for  it. 

A  carrier,  whether  by  steamboat,  railway,  or  otherwise,  is  under  obligation 
to  convey  his  passenger  safely  and  properly,  and  to  treat  him  respectfully, 
and  if  he  entrusts  this  duty  to  his  servants,  the  law  holds  him  responsible 
for  the  manner  in  which  they  execute  the  trust. 

A  carrier  must  not  only  protect  his  passengers  against  the  violence  and  in- 
tuits of  strangers  and  co-passengers,  but  also  against  the  violence  and  assaults 
of  his  own  servants.  If  this  protection  is  not  afforded,  and  the  passenger 
if  SBsaulted  and  beaten  through  the  negligence  of  the  carrier's  servants,  he 
will  be  responsible  for  the  injury,  and  especially  for  the  assault  of  his  servants. 

Where  a  passenger  on  arriving  at  the  place  to  which  he  had  paid  his  fare 
<m  s  railroad  train  missed  his  watch,  and  supposing  it  to  have  been  stolen, 
refused  to  leave  the  train  until  he  should  recover  his  watch,  and  the  conductor 
consented  that'  he  might  remain  on  the  train  until  it  reached  another  station, 
ind  after  the  train  had  started  and  a  partial  search  had  been  made,  a  passen- 
ger tsked  who  he  thought  had  his  watch,  when  he  replied,  ^^Tha)  fellow," 
pointing  to  a  brakeman,  who  immediately  struck  him  in  the  face  with  a  lan- 
tern: Eeldy  that  the  facts  showed  a  right  of  action  against  the  railroad  com- 
pany for  the  injury  inflicted  by  its  servant,  and  that  the  company  occupied 
the  same  position  towards  the  passenger  aa  if  he  had  paid  his  fare  to  such 
other  station. 

Appeal  from  the  Circuit  Court  for  the  Second  District ; — ^heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Iroquois  County ; 
the  Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  William  Armstrong,  for  the  appellant. 

The  master  is  not  liable  for  the  wilful  mischief  of  his  servant, 
or  bis  acts  outside  of  the  line  of  his  employment.  McHanus  v. 
Cricket,  1  East,  106 ;  Croft  v.  Allison,  4  B.  &  A.  500 ;  Lane  v. 
Cotton,  12  Mod.  488 ;  Middleton  v.  Fowler,  Salk.  282 ;  Rowe  v. 
Birkenhead  R.  E.  Co.,  7  Eng.  L.  &  E.  546 ;  Story  on  Agency,  sec: 
456;  Wharton  on  Agency,  sec.  540;  Angell  on  Carriers,  sec. 
604 ;  Cooley  on  Torts,  533 ;  2  Kent's  Commentaries,  260 ;  Wright 
V,  Wilcox,  19  Wend.  343^,  Vanderbilt  v.  Richmond  Turnpike  Co., 
2  Conn.  479 ;  Hibbard  v.  New  York  and  Erie  R.  R.  Co.,  15  N.  Y. 
455;  Isaac  v.  Third  Avenue  R.  R.  Co.,  47  id.  122;  Mott  v.  Con- 
sumers' Ice  Co.,  73  id.  543 ;  Evansville  and  Crawfordsville  R.  R.  Co. 
V.  Baum,  26  Ind.  70 ;  Indianapolis,  Pitts,  and  Chicago  Ry.  Co.  v. 
AnAony,  43  id.  183 ;  Little  Miami  R.  R  Co.  v.  Wetmore,  19  Ohio 
St.  110 ;  Bryant  v.  Rich,  106  Mass.  180 ;  Ramsden  v,  B.  &  A.  R. 
R,  104  id.  117 ;  Shiriey  v.  Billings,  8  Bush,  147 ;  Goddard  v.  Grand 
Tmnk  Ry.  Co.,  57  Maine,  202 ;  Johnson  v.  Barber,  5  Gilm.  425 ; 
TuUeru  Voght,  13  111.  277;  Oxford  v.  Peter,  28  id.  434;  Halty 
V.  Markel,  44  id.  227;  Pritchard  v.  Keefer,  53  id.  117;  Noble  v. 
Cunniiigham,  74  id.  51 ;  Chicago,  Burlington  and  Quincy  R.  R, 
Co.  V.  Bryan,  90  id.  126. 

Appellee,  at  the  time  of  the  injury,  was  a  stranger  to  the  appel- 
lant, and  not  a  passenger,  and  was  upon  the  car  without  payment 
<rf  his  fare. 
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There  is  a  duty  resting  upon  a  passenger  to  so  demean  himself 
towards  the  servants  as  not,  b^  misbehavior,  to  provoke  a  personal 

Suarrel  with  them.  Little  Miami  R,  R.  Co.  v.  Wetmore,  19  Ohio 
t.  133.  See  also  Illinois  Central  R,  R.  Co.  v,  Whittemore,  43  111. 
420 ;  Chicago  and  Northwestern  R.  R.  Co.  v.  Williams,  65  id.  185 ; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Griffin,  68  id.  499. 
Messrs.  Doyle,  Morris  and  Steams  for  the  appellee. 
It  is  the  duty  of  a  carrier  to  protect  his  passenger  from  violence 
and  insult  from  whatever  source,  and  more  especially  from  his  own 
servants.  Goddard  v.  Grand  Trunk  Ry.  Co.  57  Madne,  202 ;  Howe 
V.  Newmarch,  12  Allen,  115 ;  Angell  &  Ames  on  Corporations, 
404 ;  Moore  v.  Railroad,  4  Gray,  365 ;  Seymour  v.  Greenwood,  7 
Hurl.  &  Nor.  354 ;  Railroad  v.  Finney,  10  Wis.  388 ;  Railroad  v. 
Arendiver,  42  Pa.  St.  356 ;  Weed  v.  Railroad,  17  N.  Y.  362 ;  Rail- 
road V.  Derby,  14  How.  468 ;  Railroad  v.  Hinds,  53  Pa.  512 ;  Flint 
V.  Transportation  Co.,  34  Conn.  554;  Landreaux  v.  Bell,  5  La.  (0. 
SO  275 ;  Nieto  v.  Clark,  1  Cliflf.  145 ;  Chamberlain  v.  Chandler,  3 
Mass.  242 ;  Bryant  v.  Rich,  106  id.  180 ;  Chicago  and  Northwestern 
Ry.  Co.  V.  Croaker,  36  Wis.  657 ;  Keokuk  Northern  Line  Packet 
Co.  V.  True,  88  111.  608.  ' 

Mr.  Chief  Justice  Cbajg  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  James  Flexman,  against  appellant, 
to  recover  damages  for  personal  injuries  inflicted  upon  him  while 
a  passenger  in  appellant's  cars,  by  a  brakeman  in  the  employ  of  the 
company. 

TneplaintiflE,  as  appears  from  the  evidence,  procured  a  ticket 
from  Hoopeston  to  Milford,  and  took  passage  on  a  freight  train 
which  carried  passengers.  Soon  after  plain tifl  entered  the  car  he 
lay  down  in  a  seat  and  went  to  sleep.  When  the  train  arrived  at 
Milford  he  was  notified  by  the  conductor.  As  plaintiff  was  about 
to  leave  the  car  he  missed  his  watch,  and  supposed  it  had  been 
stolen.  He  then  refused  to  leave  the  train  until  he  recovered  the 
watch,  and  the  conductor  consented  that  he  might  remain  on  the 
train  until  they  should  reach  Watseka.  After  the  train  had  started, 
a  passenger  assisted  plaintiff  in  making  a  partial  search  for  the 
watch,  but  it  was  not  then  found.  The  passenger  then  inquired 
of  plaintiff  who  he  thought  had  his  watch,  to  which  he  replied, 
"  That  fellow,"  pointing  to  the  brakeman.  Immediately  after  the 
remark  was  mad!e  the  brakeman  struck  plaintiff  in  the  face  with  a 
railroad  lantern,  inflicting  the  injuries  complained  of.  These  are 
substantially  the  facts,  over  which  there  is  no  controversy  by  the 
parties. 

After  the  plaintiff  had  introduced  all  his  testimony,  the  defendant 
entered  a  motion  to  exclude  the  evidence  from  the  jury,  and  asked 
for  an  order  directing  the  jury  to  find  a  verdict  for  defendant. 
The  court  denied  the  motion,  and  the  defendant  excepted.    This 
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dedflionof  the  conrt  presents  the  question  whether  the  facts  proven, 
conceding  them  to  be  true,  constitute  a  cause  of  action  against  the 
defendant 

The  point  is  made  that  as  plaintiff  only  paid  fare  to  Milford,  he 
ought  not  to  be  regarded  as  a  passenger  on  the  train  after  he  left 
that  place.  We  do  not  regard  this  position  well  taken.  The  con- 
ductor did  not  demand  or  require  fare  from  the  plaintiff ;  had  he 
done  so,  no  doubt  the  required  amount  would  have  been  paid.  As 
the  conductor  failed  to  call  for  fare,  it  must  be  I'egarded  as  waived. 
At  all  events,  we  have  no  hesitation  in  holding  that  the  railroad 
eompanj  occupied  the  same  position  towards  plaintiff  that  it  would 
have  occupied  had  he  paid  his  fare. 

But  it  is  said,  "  that  if  the  plaintiff  was  injured  by  a  servant  of 
appellant,  it  was  an  act  outside  of  the  employment  of  the  servant 
who  committed  the  act,  and  not  in  furtherance  of  his  employment 
by  the  master."  This  position  is  predicated  upon  McManus  v. 
Cricket,  1  East,  106,  and  like  cases  which  have  followed  it.  In  the 
case  cited  Lord  Kenyon  said :  "  It  is  laid  down  by  Holt,  Ch.  J.,  as 
a  general  position,  ^  that  no  master  is  chargeable  with  the  acts  of  his 
servant  but  when  he  acts  in  the  execution  of  the  authority  given 
Mm.'  Now,  when  a  servant  (juits  sight  of  the  object  for  which  he 
is  employed,  and  without  having  in  view  his  master's  orders,  pur-' 
sues  that  which  his  own  malice  suggests,  he  no  longer  acts  in  pur- 
suance of  tlie  authority  given  him,  and,  according  to  the  doctrine 
of  Lord  Holt,  his  master  will  not  be  answerable  for  such  act."  The 
doctrine  announced  is  no  doubt  correct  when  applied  to  a  proper 
case.  If,  for  example,  a  conductor  or  brakeman  in  the  employ  of 
a  railroad  company  should  wilfully  or  maliciously  assault  a  stran- 
ger—a person  to  whom  the  railroad  company  owed  no  obligation 
whatever — the  master  in  such  a  case  would  not  be  liable  for  the 
act  of  the  servant ;  but  when  the  same  doctrine  is  invoked  to  con- 
trol a  case  where  an  assault  has  been  made  by  the  servant  of  the 
company  upon  a  passenger  on  one  of  its  trains,  a  different  question 
is  presentea — one  which  rests  entirely  upon  a  different  principle. 

Vhat  are  the  obligations  and  duties  of  a  common  earner  towards 
its  passengers  ?  In  Keokuk  Northern  Line  Packet  Co.  v.  Tnie, 
88  In.  608,  it  was  held  that  a  steamboat  company,  as  a  carrier  of 
passengers  for  hii-e,  is,  through  its  officers  and  servants,  bound  to 
the  utmost  practicable  care  and  diligence  to  carry  its  passengers 
safely  to  their  place  of  destination,  and  to  use  all  reasonably  prao- 
tieaUe  care  and  diligence  to  maintain  among  the  crew  of  the  boat, 
including  deck  hands  and  roustabouts,  such  a  degree  of  order  and 
discipline  as  may  be  requisite  for  the  safety  of  its  passengers.  The 
same  rule  that  governs  a  steamboat  company  must  also  be  applied 
to  a  railroad  company,  as  the  duties  and  obligations  resting  upon 
the  two  are  the  same,  or  any  other  conripany  which  carries  passen- 
gers for  hire.     In  Goddard  v.  Grand  Trunk  Ry.  Co.,  57  Me.  202, 
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in  discnssing  this  question,  the  court  says :  ^'  The  carrier's  obli^- 
tion  is  to  carry  his  passenger  safely  and  properly,  and  to  treat  hiin 
respectfully ;  and  if  he  entrusts  the  performance  of  this  duty  to 
his  servants,  the  law  holds  him  responsible  for  the  manner  in  which 
they  execute  the  trust.  .   .   .  He  must  not  only  protect  his  passen- 

fers  against  the  violence  and  insults  of  strangers  and  co-passengers^ 
ut,  a  fortiori,  against  the  violence  and  insults  of  his  own  servants* 
If  this  dutv  to  me  passen^r  is  not  performed,  if  this  protection 
is  not  furnished,  but,  on  we  contrary,  the  passenger  is  assanlted 
and  iusulted  through  the  negligence  of  the  carrier's  servant,  the 
carrier  is  necessarify  responsible."    In  Bryant  v.  Rich,  106  Mass* 
180,  where  the  plaintiff,  a  passenger  on  a  steamboat,  was  assanlted 
and  injured  by  the  steward  and  some  of  the  table  waiters,  the  de- 
fendant, as  a  common  carrier,  was  heM  liable  for  the  injury.     In 
Croaker  v.  Chicago  and'  Nortnwestem  Ry.  Co.,  36  Wis.  657,  where 
the  conductor  of  a  railroad  train  kissed  a  female  passen^r  against 
her  will,  the  court,  in  an  elaborate  opinion,  held  the  railroad  com- 
pany liable  for  compensatory  damages.    It  is  there  said :  "  We  can- 
not think  there  is  a  question  of  the  respondent's  right  to  recover 
against  the  appellant  for  a  tort  which  was  a  breach  of  the  contract 
of  carriage."    In  Shirley  v,  Billings,  8  Bush,  147,  where  a  passen- 
*ffer  on  defendant's  boat  was  assaulted  and  injured  by  an  ofiicer  on 
tne  boat,  -the  defendant  was  held  liable.     See,  also,  McKinley  v, 
Chicago  and  Northwestern  R.  R.  Co.,  44  Iowa,  314,  and  N.  O.,  St. 
L.  and  C.  R.  R.  Co.  v,  Burke,  53  Miss.  200.   Many  other  authorities 
holding  the  same  doctrine  might  be  cited,  but  we  do  not  regard  it 
necessary.   It  is  true  there  are  authorities  holding  the  opposite  view, 
but  we  ao  not  think  they  declare  the  reason  or  logic  of  the  law, 
and  we  are  not  prepared  to  follow  them. 

The  appellant  was  a  common  carrier  of  passengers.  As  such  it 
was  not  an  insurer  against  any  possible  injury  that  a  passenger 
might  receive  while  on  the  train,  out  the  company  was  bound  to 
furnish  a  safe  track,  cai*8  and  machinery  of  the  most  approved 
quality,  and  place  the  trains  in  the  hands  of  skilful  engineers  and 
competent  managers, — the  agents  and  servants  were  bound  to  be 
qualified  and  competent  for  their  several  employments.  Again, 
tne  law  required  appellant,  as  a  common  carrier,  to  use  all  reason- 
able exertion  to  protect  its  passengers  from  insult  or  injury  from 
fellow-passeuffers  who  might  be  on  the  train,  and  if  the  agents  of 
appellant  in  charge  of  the  train  should  fail  to  use  reasonable  dili- 
gence to  protect  its  passengers  from  injuries  from  strangers  while 
on  boai'd  the  train,  tlie  company  would  be  liable.  So,  too,  the  con- 
tract which  existed  between  appellant  as  a  common  carrier  and  ap- 
pellee as  a  passenger,  was  a  guarantee  on  behalf  of  the  carrier  that 
appellee  should  be  protected  against  personal  injury  from  the 
agents  or  servants  of  appellant  in  charge  of  the  train.  The  com- 
pany placed  these  men  in  charge  of  the  train.    It  alone  had  the 
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power  of  remoyaly  and  jnstice  demands  that  it  Bhonld  be  held 
spoDfiible  for  their  wrongful  acts  towards  passengers  while  in  charge 
of  the  train.  Any  other  rule  might  place  the  travelling  public  at 
&e  mercy  of  any  reckless  employee  a  railroad  company  might  see 
fit  to  employ,  and  we  are  not  inclined  to  establish  a  precedent 
which  will  impair  the  personal  security  of  a  passenger. 

We  are  of  opinion  that  the  evidence  showed  a  le^  cause  of 
iction  in  plaintiff,  and  the  court  did  not  err  in  overruling  the  mo- 
tion to  exclude  the  evidence  from  the  jurjr.  Two  instructions 
S'ven  for  the  plaintiff  have  been  somewhat  criticised,  but  we  think 
ev  were  in  tne  main  correct. 

The  judgment  will  be  affirmed. 

Jud^ent  affirmed. 


Obiqgb 

V. 

Houston. 

(104  U.  S.  BeporU,  658.    Oetcber,  1881.) 

Sections  1169  and  1167  of  the  Code  of  Tennessee,  touching  the  liability 
wMch  nilroad  companies  incur  by  failing  to  observe  certain  precautions  in 
nmninff  their  trains,  do  not  apply  to  contractors  engaged  in  constructing  a 
nilroaa. 

The  jury  may  be  properly  instructed  to  find  for  the  defendant,  where, 
if  the  verdict  should  oe  against  him,  the  court  should  set  it  aside  and  grant 
a  new  trial. 

EsBos  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

The  defendants,  contractors,  engaged  in  building  a  railroad  Id 
Tennessee,  were  sued  by  the  widow  of  Griggs,  for  lierself  and  hm 
minor  children,  for  damages  caused  by  his  death.  He  was  impro- 
perly riding  on  the  pilot  or  bumper  of  a  locomotive,  forming  part 
of  a  construction  train  of  the  defendants,  at  the  time  it  collided 
with  loaded  cars  standing  on  the  track.  The  injuries  he  then  re- 
ceiyed  resulted  in  his  death.  Persons  on  the  cars  attached  to  the 
train  were  not  hurt. 

Her  daim  to  recover  was  based  upon  sect.  1166  and  sect.  1167  of 
the  Code  of  Tennessee,  prescribing  certain  precautions  which  a 
railroad  company  must  observe  in  running  its  train.  They  provide 
that  "  when  any  person,  animal,  or  other  obstruction  appears  upon 
the  road,  the  atarm-whistle  shall  be  sounded,  the  brakes  put  down, 
and  every  possible  means  employed  to  stop  the  train,  and  prevent 
an  accident ;  and  every  railroad  company  that  fails  to  observe 
these  precautions,  or  cause  them  to  be  observed  by  its  agents  or 
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servants,  shall  be  responsible  for  all  damage  to  persons  or  property 
occasioned  by  or  resulting  from  any  accident  or  collision  tnat  may 
occur."  The  court  charged  the  jury  that  these  provisions  did  not 
apply  to  the  case,  and  that  she  was  not  entitled  to  recover.  The 
jury  found  for  the  defendants,  and  she  sued  out  this  writ. 

Submitted  on  printed  arguments  by  Mr.  J.  M.  Thomburgli  for 
the  plaintiff  in  error,  and  by  Mr.  Xenophon  Wheeler  for  the  defend- 
ants in  error. 

Mr.  Chief  Justice  WAriE  delivered  the  opinion  of  the  court. 

We  agree  entirely  with  the  court  below  m  the  opinion  that  the 
statutes  m  relation  to  railroads  relied  upon  by  the  plaintiff  in  error 
are  not  applicable  to  the  facts  of  this  case.  If  upon  the  evidence 
the  jury  nad  brought  in  a  verdict  against  the  defendants  it  would 
have  been  the  duty  of  the  court  to  set  it  aside  and  grant  a  new 
trial.  The  case  comes  clearly  within  R  R.  Co.  v.  Jones  (95  U.  S. 
439),  which  was  followed  below.  It  was  right,  therefore,  to  direct 
a  verdict  for  the  defendants.  There  was  no  such  conflict  of  evi- 
dence as  to  make  it  necessary  for  the  jury  to  pass  on  the  facts. 

Judgment  affirmed. 


Pool 

V. 

Chioago,  M.  and  St.  P.  Ry.  Co. 

(Advance  Otue,  Wuamrin.    November  21,  1882.) 

Plaintiff,  who  had  at  times  been  employed  as  a  detective  by  the  defendant 
railway  company,  was  directed  by  its  authorized  agent  to  come  at  once  from 
P.  to  E.,  (places  on  the  road,)  and  on  going  to  the  station  at  P.  for  the  pur- 
pose of  responding  to  the  call,  found  there  upon  the  track  of  the  company 
a  hand-car  ready  for  his  reception,  and  upon  which  he  was  requested  to  make 
the  journey.    Held, 

(1)  In  the  absence  of  any  evidence  tending  to  show  the  contrary,  it  will  be 
presumed  that  the  hand-car  was  furnished  and  tender^  to  him  by  an  autho- 
rized agent  of  the  company. 

(2)  The  company  was  bound  to  have  its  road  in  a  reasonably-safp  condi- 
tion for  the  safe  transportation  of  the  plaintiff  on  such  hand>car,  and  in  such 
position  thereon  as  he  should  take  under  the  direction  of  the  person  in  charge 
thereof. 

The  question  of  negligence  is  generally  a  mixed  question  of  law  and  fact, 
and  will  not  be  taken  from  the  jury  except  in  very  clear  cases. 

It  having  been  decided — 58  Wis.  657 — that  the  allegations  of  the  com- 
plaint, that  the  plaintiff  sat  upon  the  hind  end  of  the  hand-car  with  his  feet 
nanging  down,  under  the  direction  of  the  person  in  charge  of  the  car,  and 
without  being  aware  of  the  danger  of  the  position,  did  not  show  negligence 
on  his  part  contributing  to  an  injury  caused  by  plank  placed  on  the  defend- 
ant's road  between  the  ndls  being  loose,  warped,  and  sticking  up,  so  as  to  hit 
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Fhii  haelfly  additional  facts,  brought  out  by  the  evidence  on  the  trial,  in  regard 
to  the  dtimenrions  of  the  car,  the  height  of  the  platform  on  which  the  plain- 
tiff sat  above  the  road-bed,  and  the  danger  which  he  would  be  in  from  the 
handle  of  the  lever  with  which  the  car  was  worked,  are  hM  not  to  be  suffi- 
cient to  justify  the  court  in  taking  the  question  of  negligence  from  the  jury. 

It  is  the  province  of  the  jury  to  pass  upon  the  credibility  of  the  witnesses, 
and  upon  the  consideration  and  weight  which  shall  be  given  to  the  testimony, 
and  when  they  have  passed  upon  it  and  the  trial  court  refuses  to  grant  a  new 
trial,  upon  the  ground  that  the  verdict  is  against  the  clear  preponderance  of 
the  evidence,  this  court  will  not  reverse  the  judgment  on  tnat  ground  when 
there  is  any  evidence  to  support  it. 

The  questions  to  be  submitted  to  a  jury  for  a  special  verdict  should  be  set- 
tled upon  before  the  argument,  and  the  refusal  to  submit  a  question  presented 
by  a  party  after  the  argument  is  not  error,  especially  where  the  same  question 
has  been  submitted  in  a  more  general  form. 

Appeal  from  circuit,  Sauk  County. 

J.  W,  Lusk,  for  respondent,  P.  Pool.  J.  W.  &  M.  R.  Gary  and 
D.  S.  Wegg,  for  appellant,  Chicago,  Milwaukee  and  St.  Paul  Ry. 
Co. 

Tatlob,  J. — ^This  case  was  before  the  court  on  an  appeal  from  an 
order  overruling  a  demurrer  to  the  plaintiff's  complaint,  and  upon 
such  appeal  it  was  held  the  complaint  stated  a  cause  of  action.  53 
Wis.  657 ;  [S.  C.  3  Am.  and  Eng.  R.  R.  Cas.  332.]  The  cause  was 
committed,  and  the  defendant  demuired.  A  trial  was  had  upon 
the  merits,  and  a  verdict  rendered  in  favor  of  the  plaintiff,  upon 
which  judraient  was  entered,  and  the  defendant  agam  appeals.  In 
order  to  fiuly  understand  what  was  determined  by  this  court  on  the 
former  appeal,  it  is  necessary  that  the  material  parts  of  the  com- 
plaint be  stated.  The  complaint,  after  alleging  tnat  the  defendant 
is  an  incorporated  railway  company,  and  a  common  carrier  of  pas- 
sengers, and  that  one  of  its  lines  of  road  is  in  Sauk  County,  in  this 
State,  and  stating  the  residence  of  the  plaintiff  at  and  previous  to 
the  accident,  proceeds  as  follows  : 

"That  said  plaintiff  agreed  to  go  and  consented  to  be  by  said  de- 
fendant transported  from  Portage  CitvtoKilboum  City  aforesaid  ; 
that  it  thereupon  became,  the  duty  ox  said  defendant  to  carry  said 
plaintiff  to  Kuboum  City  aforesaid  safely  and  in  a  safe  conveyance 
on  its  road  or  track,  and  to  not  unnecessarily  expose  the  li^  and 
limbs  of  the  said  plaintiff  to  danger  or  permanent  injury ;  that  the 
said  defendant,  disregarding  its  said  duty  in  the  premises,  instead 
of  providing  said  plaintiff  a  suitable  car  and  engine  for  the  purpose 
of  said  transportation,  or  some  other  suitable  conveyance,  brought 
np  to  the  depot  at  Portage  City  aforesaid  the  ordinary  hand-car 
used  by  section  men  in  working  on  the  track  of  the  said  aefendant, 
and  directed  the  said  plaintiff  to  ride  thereon  ;  that  said  plaintiff 
trusted  in  the  defendant,  its  agents  and  servants,  and  supposed  and 
believed  at  the  time  that  he,  the  said  plaintiff,  might  be  safelv 
transported  to  Kilbourn  City  on  said  car ;  that  the  track  and  road- 
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bed  was  suitable  for  that  purpose,  and  safe,  or  at  least  resMmablj 
so,  and  that  said  car  would  be  by  the  defendant,  its  a^nts  and  ser- 
vants, pi'operly  mn  and  managea ;  and  the  said  plaintiff  was  wholly 
unaware  of  danger,  and  was  not  at  any  time  herein  menti<mea 
guilty  of  any  carelessness,  or  in  any  manner  negligent ;  that  said 
plaintiff  thereupon  got  upon  said  car,  and  was  directed  by  the  de- 
lendant,  its  agents  and  servants,  where  to  sit  or  stand.  At  the  end 
of  the  section  the  said  defendant,  its  agents  and  servants,  transferred 
said  plaintiff  to  another  like  car,  in  charge  of  other  men,  also  agents 
and  employees  of  said  defendant.  Again,  at  the  end  of  the  section, 
and  when  within  about  one  mile  of  Lewiston  station,  on  the  de- 
fendant's road,  between  Poitage  City  and  Kilboum  City,  said  plain- 
tiff was  transferred  to  another  hand-car  run  and  managed  by  tiie 
aeents  and  servants  of  said  defendant,  acting  for  and  in  the  place 
of  said  defendant ;  that  the  person  in  charge  of  said  last-mentioned 
car  directed  the  plaintiff  to  take  his  seat  on  the  hind  end  of  said 
car  and  let  his  legs  and  feet  hang  over  and  off  the  hind  end,  and 
directed  otherwise  the  said  plaintiff  just  how  and  where  to  sit ;  and 
the  said  plaintiff,  believing,  trusting,  and  relying  upon  said  derf end- 
ant,  its  agents  and  servants  as  aforesaid,  did  as  directed. 

^^  That  theren^n  said  defendant,  its  a^nts  and  servants,  pro- 
pelled and  ran  said  car,  carrying  said  plaintiff  as  aforesaid  ;  and  the 
plaintiff  charges  that  the  said  agents  and  servants,  acting  for  and 
m  the  place  of  said  defendant,  ran  and  propelled  said  car  at  an  un- 
necessarily fast,  careless,  and  dangerous  rate  of  speed,  and  that  the 
said  plaintiff  was  at  the  time,  by  the  express  directions  of  said  de- 
fendant, its  agents  and  servants,  seated  upon  said  car  in  a  dangerous 
and  unnecessarily  hazardous  position,  considering  the  speed  at  which 
the  said  car  was  being  propelled  as  aforesaid ;  that  wnen  about  80 
rods  west  of  Lewiston  station  aforesaid  on  said  road,  and  where 
the  same  crosses  a  highway,  the  heels  of  said  plaintiff,  so  hanging 
over  the  hind  end  of  said  car  as  aforesaid,  struck  against  the  ends 
of  some  plank  that  had  been  carelessly  and  negligently  placed  upon 
said  crossing,  and  between  the  iron  rails  of  the  defendant's  tracks 
by  the  defendant,  its  agents  and  servants.  The  ends  of  said  plank 
instead  of  lying  straight  and  flat,  level  with  the  grade,  were  ioose^ 
warped,  and  sticking  up  above  where  they  ougiit  to  have  been 
from  four  to  six  inches,  jnst  high  enough  to  hit  tlie  plaintiff's  heels 
sitting  as  aforesaid ;  that  said  plaintiff  was  thereby  thrown  with 
great  force  and  violence  backwards,  and  under  the  lever  and  lever 
nandle  by  which  the  car  was  propelled,  said  lever  and  handles 
striking  the  plaintiff  with  great  force  and  violence  on  the  back  of 
the  neck  ana  shoulders,  doubling  up  the  said  plaintiff,  and  greatly 
and  seriously  injuring  the  said  plaintiff  permanently  and  for  life. 

The  remainder  of  uie  complaint  sets  forth  the  plaintiff's  injuries 
and  damages,  and  demands  judgment. 

Upon  the  former  appeal  it  was  argued  by  the  learned  counsel  for 
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the  appellant,  aa  it  is  on  this,  that  the  defendar^t  is  not  a  common 
carrier  of  passen^rs  by  hand-can,  and  tiiat  the  plaintiff,  having  con- 
sented to  travel  by  snch  car,  assumed  all  the  risks  and  dangers  inci- 
dent thereto.     The  chief  justice,  who  delivered  the  opinion  on  the 
first  appeal,  answers  this  claim  on  the  part  of  the  company  as  fol- 
lows: **The  correctness  of  this  proposition  may  be  conceded  as  a 
general  mie.     But  the  complaint  states  that  the  plaintiff  at  divers 
times  had  been  employed  by  the  defendant  to  assist  in  ferreting 
oat  thefts  where  propertv  had  been  stolen  from  its  cars,  and  that  he= 
was  requested  by  an  authorized  agent  of  the  company  to  go  from 
Porta^  City,  wnere  he  resided,  to  Kilbourn  City,  for  the  purpose- 
of  aiding  in  discovering  the  thieves  who  had  stolen  property  fronx 
its  cars  at  the  latter  place ;  and  tliat  upon  his  going  to  the  depot  at 
Portage  City  the  means  of  conveyance  provided  oy  the  company 
or  its  agents  was  a  handTcar,  upon  which  he  was  directed  to  ride. 
This  shows  that  this  mode  of  transit  was  authorized  by  the  com- 
pany ;  and  the  company  was  certainly  under  obligation  to  use  rea- 
sonable care  to  insure  his  safe  carriage  in  that  manner.     The  com- 
pany was  bound  to  know  whether  the  liand-car  was  a  suitable,  proper, 
and  reasonably  safe  means  of  transportation ;  and  further,  it  as- 
sumed the  duty  of  seeing  to  it  that  the  car  should  be  used  with  due: 
care  by  those  intrusted  with  its  management,  even  though  tlie  rela- 
tion of  common  carrier  and  passenger  did  not  exist  between  it  and 
the  plaintiff.     This  was  a  legal  duty  springing  from  the  relation 
of  master  and  servant.     It  is  trtie,  the  plaintiff  was  in  the  employ 
of  the  company  as  a  detective,  but  he  could  not  know  the  risks  and 
perils  of  this  mode  of  carriage.     It  would  be  unreasonable  to  say 
neassumed  them  all  by  his  employment.     Certain  perils  and  dangers* 
he  doubtless  did  assume,  but  thev  were  those  incident  to  the  detec- 
tion and  arrest  of  criminals.     That  was  the  business  in  which  he 
was  engaged.     Therefore,  in  transporting  him  from  Portage  City 
to  Eilboum  City,  the  company  was  bound  to  provide  proper  means- 
of  conveyance  and  see  that  they  were  used  with  due  care,  so  as  not 
to  subject  the  plaintiff  to  unnecessary  danger."     It  is  said  upon 
the  ailment  of  this  case  that  there  is  no  sufficient  proof  that  the 
hand-car  for  his  transportation  from   Portage  City  to  Kilbourn 
(Sty  was  furnished  by  any  authorized  agent  of  the  company,  and 
therefore  what  was  said  by  this  court  in  the  opinion  above  quoted 
is  not  conclusive  upon  this  appeal  against  the  company.     The  evi- 
dence shows  that  tne  plaintiff  was  directed  by  an  authorized  agent 
of  the  company  to  come  at  once  from  Portage  City  to  Kilbourn 
City,  and  tnat  when  the  plaintiff  came  to  the  station  at  Portage  for 
the  purpose  of  responding  to  the  call,  he  found  there  upon  the 
track  of  the  company  a  carriage  ready  for  his  reception,  and  upon 
which  he  was  requested  to  make  the  journey.     In  the  absence  of* 
any  evidence  tending  to  show  that  this  carriage  was  not  f  urnislied 
and  tendered  to  him  by  an  authorized  agent  of  the  company,  wC' 
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xnuBt  presume  that  it  was  so  furnished  and  tendered ;  and  what  was 
said  in  the  opinion  on  the  former  appeal  on  this  question  is  strictly 
applicable  and  must  control  in  favor  of  the  plaintiff. 

Upon  the  second  point  made  by  the  counsel  for  the  appellant  on 
the  present  appeal,  tnat  there  was  no  negligence  on  tlie  part  of  the 
company  or  its  agents  proved  on  the  trial,  the  chief  justice  says  in 
his  opinion  on  the  former  appeal :  ^^  It  is  alleged  in  the  complaint 
that  the  planks  had  been  carelessly  and  negligently  placed  at  a 
highway  crossing  between  the  rails,  so  that  instead  of  lying  straight 
and  flat,  level  with  the  grade,  they  were  loose,  warped,  and  stick- 
ing up  above  where  they  ought  to  have  been  four  or  six  incheS| 
just  high  enough  to  hit  the  plaintiff's  heels  as  he  was  riding  in  the 
car.    iHow,  it  is  said,  that  this  shows  no  defect  in  the  road-bed, 
because  the  plank  would  in  no  way  interfere  with  the  safe  passage 
of  the  train  of  the  company  over  its  line  of  road.    But  we  are  un- 
able to  say  as  a  matter  of  law  that  it  was  not  negligence  for  the 
company  to  leave  the  plank  warped  and  elevated  as  alleged." 
Upon  the  trial,  the  iury  have  found  as  a  fact  that  the  allegation 
was  partially  proved,  at  least,  and  the  finding  is  based  upon  such 
evidence  as  must  sustain  it  on  this  appeal.     We  do  not  tliink  the 
test  of  the  negligence  of  the  defendant  in  this  case  is  to  be  abso- 
lutely determined  by  the  fact  that  the  track  was  reasonably  safe  for 
the  passage  of  the  ordinary  passenger  and  freight  trains  over  the 
same,     "flie  company  had  voluntarily  undertaken  to  transport  the 
plaintiff  oyer  its  road  on  a  hand-car ;  it  was  bound,  therefore,  to 
nave  its  road  in  a  reasonably  safe  condition  for  the  safe  transporta- 
tion of  the  plaintiff  on  snch  car ;  and  if  it  was  not  reasonably  safe 
for  that  purpose,  then  it  is  to  be  charged  with  negligence ;  and  if 
the  plaintiff's  position  on  the  car  was  taken  bv  the  direction  of  the 
person  in  charge  thereof,  then  the  company  is  to  be  charged  with 
negligence  if  the  road  is  not  in  a  reasonably  safe  condition  for  the 
safe  passage  of  the  plaintiff  in  such  position  on  such  car.    The  jury 
have  found  against  tlie  defendant  upon  this  question  also,  and  tnere 
is  certainly  evidence  in  the  case  to  sustain  such  finding. 

It  is  also  very  earnestly  conteiided  by  the  counsel  for  the  appel- 
lant that  the  evidence  clearly  shows  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  that  sfich  negligence  on  his  part  was 
the  real  cause  oi  his  injury.  This  point  was  also  discussed  on  the 
former  appeal ;  and  in  the  opinion,  after  stating  how  the  plaintiff 
sat  upon  the  hind  end  of  the  car  with  his  legs  and  feet  hanging 
downwards  towards  the  ground,  it  is  said :  "  It  is  alleged  that  the 
person  in  charge  of  the  car  directed  him  to  take  his  seat  on  the  hind 
end  of  the  car,  and  let  his  legs  and  feet  hang  over  the  end  in  the 
manner  they  did ;  so  it  appears  that  the  plaintiff  did  not  volun- 
tarily, or,  acting  on  his  own  inclination,  assume  that  position.  He 
was  wholly  unaware  of  the  danger  of  sitting  in  this  manner  on 
the  car,  and  did  what  probably  most  persons  would  do  under  like 
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ciieamfltanoes — obeyed  the  directions  of  the  person  who  had  the  ca^ 
in  charge.  Now,  can  it  be  said  that  this  act  on  his  part  amounted 
to  neghgence  ?  It  is  said  he  was  not  excused  in  taking  suah  posi- 
tion even  at  the  express  direction  of  the  person  iu  charge,  because 
be  was  bound  to  taKe  proper  precautions  for  his  own  safety.  If 
the  perils  and  danger  of  sitting  in  that  manner  on  the  end  of  the 
car  nad  been  known  to  him,  or  were  obvious,  so  that  with  tiic  exer- 
cifle  of  ordinaiy  prudence  he  could  have  foreseen  and  comprehended, 
then  there  would  be  great  force  in  this  argument.  This  obvious 
danger  may  be  guarded  against  by  all,  as  counsel  contends,  and  it 
is  the  duty  of  afl  persons  to  exercise  proper  dih'gence  to  avoid  them 
under  all  circumstances.  But  in  this  case  it  is  alleged  the  plaintiff 
was  unaware  of  the  danger  of  his  position.  He  relied,  and  we 
think  he  had  the  right  to  rely,  on  the  judgment  of  the  pei^son  in 
charge  of  the  car,  presuming  that,  by  following  his  directions  in 
the  matter,  he  would  not  expose  himself  to  any  unnecessary  or  un- 
usual peril."  The  verdict  oi  the  jury  has  found  the  facts  as  alleged 
in  the  complaint,  and  unless  we  overrule  our  former  opinion,  we 
think  we  cannot  hold  as.  a  matter  of  law  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  sitting  upon  the  hind  end  of  the  car 
with  his  feet  hangmg  down.  The  evidence  does  not  change  very 
materially  the  statements  in  the  complaint.  It  does,  however, 
bring  out  some  facts  which  do  not  appear  in  the  complaint,  in  re- 
gard to  the  dimensions  of  the  car,  tne  height  of  the  platform  on 
which  the  plaintiff  sat  above  the  road-bed,  and  the  danger  he  would 
be  in  from  the  handle  of  the  lever  with  which  the  car  was  worked. 
We  do  not  think  these  additional  facts  make  out  such  a  clear  case 
of  negligence  on  the  part  of  the  plaintiff  in  taking  his  seat  on  the 
hind  end  of  the  car,  at  the  direction  of  the  person  in  charge  thereof, 
as  would  justify  the  court  in  tarking  the  question  of  negligence 
from  the  jury.  The  question  of  ne^igence  is  generally  a  mixeil 
question  of  law  and  fact,  and  is  never  taken  from  the  jury  except 
in  veiT  clear  cases.     Giles  v.  Eailroad  Co.,  49  N.  Y.  47,  60. 

In  fliis  case  the  plaintiff  was  injured  by  getting  off  a  car  when 
it  was  in  motion.  It  was  proved  in  the  case  that  when  the  train 
arrived  at  the  place  where  the  plaintiff  desired  to  ^et  off,  the  train 
ran  veiT  slow,  but  did  not  come  to  a  full  stop,  and  that  the  brake- 
man  told  the  plaintiff  to  get  off,  and  in  attempting  to  do  so  she 
was  injured.  The  court  say :  "  That  there  was  more  hazard  in  leav- 
ing the  car  while  in  motion,  although  moving  ever  so  slowly,  than 
when  it  is  at  rest,  is  self-evident ;  but  whether  it  is  imprudent  and 
careless  to  make  the  attempt  depends  uj^on  circumstances ;"  and 
held  that  under  all  the  circumstances  it  was  proper  to  submit  the 
question  of  contributory  negligence  to  the  jury.  The  case  came 
before  the  court  again  in  59  iC  T.  351,  and  it  was  then  held  by 
the  court  that  if  the  brakeman  directed  her  to  get  off  while  the 
cars  were  in  motion,  she  liad  the  right  to  assume  that  she  could 
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Sit  off  with  safety,  alUiougb  the  train  was  in  motion.  Jnstioe 
rover,  who  delivered  the  opinion  in  69  N.  Y.,  says :  "  The  em- 
ployees npon  a  train,  including  brakemen,  are  in  the  line  of  their 
duty  in  assisting  passengers  in  getting  on  and  off  the  train,  and  in 
directing  them  m  procuring  seats.  Passengers  rightly  assume  that 
these  persons  are  lamiliar  with  all  the  movements  of  the  train,  and 
know  whether  they  can,  under  the  particular  circumstances,  ^t  on 
or  off,  or  move  upon  the  train  with  safety.  When  the  conductor 
or  a  brakeman  directs  a  passenger  to  get  off  the  train,  although  in 
motion,  such  passenger  will  naturally  assume  that  he  knows  tEat  it 
is  entirely  safe  or  he  would  not  give  the  direction." 

In  Mclntjrre  v.  Eailroad  Co.,  37  N.  Y.  287,  it  was  held  that  "it 
is  not  negligence  in  law  for  a  passenger  to  follow  the  direction 
given  by  a  servant  of  a  railroad  company,  and  to  pass  from  one  car 
to  another  while  the  same  are  in  motion.  Whether  in  such  case  it 
is  negligence  is  a  question  for  the  jury." 

In  Okrk  v.  Street  R.  Co.,  36  N.  Y:  135,  the  court  held  that  if  a 

!)assenger  is  riding  upon  a  platform  of  a  car  in  a  place  of  danger, 
lis  ne^igence  is  prima  facie  established ;  but  that  he  may  rebut 
tliat  presumption  by  showing  that  he  was  riding  there  at  the  invi- 
tation of  those  having  the  car  in  charge.  Justice  Grover  says : 
*'  The  proof  of  the  plaintiff  in  the  present  case  tends  to  show  that 
the  inside  of  the  car  was  full,  ana  that  the  platform  was  full,  so 
that  no  more  persons  could  stand  thereon ;  that  in  this  situation 
the  car  was  stopped  for  the  plaintiff  to  get  on ;  that  upon  his  get- 
ting on  there  was  no  place  for  him  except  standing  on  the  step ; 
tliat  while  riding  in*  this  situation  the  conductor  called  upon  him 
for  and  received  from  him  his  fare.  These  facts,  if  true,  autho- 
rized the  jury  to  find  that  the  plaintiff  had  been  invited  by  those 
having  charge  of  the  car  to  ride  in  that  place,  and  that  it  implied 
an  assurance  had  been  by  them  given  that  that  was  a  suitable,  safe 
place  for  him  to  ride.  Under  such  a  state  of  facts,  I  do  not  think 
negli^nce  can  fairly  be  imputed  to  the  plaintiff  for  riding  in  that 
position."  It  was  held  that  the  question  of  the  plainti^s  negli- 
gence was  properly  submitted  to  the  juir. 

These  authorities  fully  justify  the  position  taken  by  this  court  on 
the  former  appeal,  and  the  remark  or  the  chief  justice,  in  speaking 
upon  that  pomt,  that  ^*  he  [the  plaintiff]  relied,  and  we  think  he 
had  the  right  to  rely,  on  the  judgment  of  the  person  in  charge  of 
the  car,  presuming  that  by  following  his  directions  in  the  matter 
he  would  not  expose  himself  to  any  unnecessary  or  unusual  peril." 
On  the  trial  the  jury  found,  as  a  matter  of  fact,  that  Mr.  Meyer, 
the  person  in  charge  of  the  car,  did  direct  the  plaintiff  to  sit  on  the 
bind  end  of  the  ear  as  he  was  sitting  at  the  time  the  accident  hap* 
pened.  And  they  have  also  found,  as  a  matter  of  fact,  that  he  was 
unaware  of  the  danger  of  the  position^  and  was  not  guilty  of  neg- 
ligence in  doing  so.    If  the  facts  found  by  the  jury  are  sustained 
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by  the  evideace,  then  the  plaintifE  waB  clearly  entitled  to  the  dam- 
ages the  jury  found  in  hifl  favor. 

It  ie  insisted  that  the  juiy  erred  in  their  findings  of  facte,  es- 
peciiJly  as  to  the  (jnestions,  ^^  Whether  the  plaintiS  was  told  by 
Mr.  TVliite  not  to  sit  down  on  the  car ;  that  he  would  have  no 
chanee  ?  Did  Henry  Meyer  tell  the  plaintiff  at  Lewiston  to  stand 
up  by  him  on  the  front  of  the  car,  and  take  hold  of  the  lever  ? 
Did  Henry  Meyer  tell  him  at  Lewiston  that  it  was  dangerous  to 
sit  on  the  car  with  his  feet  han^g  down  ?  Was  the  plaintiS  told 
by  Mr.  White  and  Meyer,  or  by  either  of  them,  that  he  should 
staod  up,  and  that  it  was  dangerous  to  sit  down  and  let  his  le^ 
hang  down  in  the  manner  described  ?"  These  questions  were  ^1 
answered  in  the  negative  by  the  jury,  and  it  is  claimed  that  the 
answers  are  clearly  unsupported  by  the  evidence.  The  bill  of  ex- 
ceptions shows  that  the  plaintifiE's  own  testimony  fully  sustains  the 
finding  of  the  jury  upon  each  question,  and  that  his  testimony  was 
eorralK^rated  upon  some  of  the  questions  by  the  witness  Charles 
West 

Whatever  might  be  our  opinion  as  to  the  weight  of  the  testi- 
mony upon  these  questions  or  upon  any  one  of  them,  we  are  un- 
able to  say  that  there  is  no  testimony  to  support  the  findings  of 
the  jury.  It  is  the  province  of  the  jury  to  pass  upon  the  credi- 
bility of  the  witness,  and  upon  the  consiaeration  and  weight  which 
Bhalf  be  given  to  the  testimony,  and  where  they  have  passed  upon 
it,  and  £e  trial  court  refuse  to  grant  a  new  trial  on  the  ^ound 
that  the  verdict  is  against  the  clear  preponderance  of  the  evidence, 
this  court  will  not  reverse  the  judgment  on  that  ground  where 
there  is  any  "■  vidence  to  support  it.  It  is  also  claimed  that  the 
circoit  court  erred  in  refusing  to  submit  to  the  jury  a  question  pro- 
posed by  the  defendant.  It  is  said  that  the  court  refused  to  sub- 
mit the  question  because  it  was  not  proposed  until  after  the  argu- 
ment of  the  case  to  the  jury  was  closed.  We  think  that  regularly 
the  questions  to  be  submitted  to  the  jury  should  be  determined  be- 
fore the  case  is  argued,  and  th^t  the  statute  clearly  intended  that 
they  should  be  so  determined.  This  ought  to  be  so,  otherwise  the 
coonsel  for  the  respective  parties  cannot  intelligently  present  the 
ease  to  the  jury.  It  is  to  be  presumed  that  the  court  did  settle 
npon  and  determine  what  questions  would  be  submitted  to  the 
jmy,  and  that  the  respective  counsel  were  advised  upon  that  sub- 
ject before  the  argument  to  the  jury  commenced.  If  the  counsel 
oirect  that  anv  particular  form  oi  question  should  be  submitted  to 
the  jury,  he  should  at  least  present  the  question  to  the  judge  for 
his  consideration  before  the  argument  to  the  jury  is  commenced, 
80  that  the  opposite  counsel  may  have  the  opportunity  to  present 
his  argument  to  the  jury  upon  Uie  question  so  suggested.  We  do 
not  think  the  court  erred  in  refusing  to  present  flie  question  of 
the  plaintifi's  contributory  negligence  in  the  form  requested  by  the 


888  HENDRICK80K  V.  PENNSYLVANIA  B.   B.  00. 

defendant,  at  the  time  tlie  same  was  proposed.  He  had  presented 
the  same  question  in  another  form  of  a  more  general  character, 
and  it  must  be  presumed  that  such  fact  was  known  to  the  respec- 
tive  attorneys  oefore  their  arguments  were  made,  and  that  the 
arguments  were  made  upon  the  question  so  submitted. 

We  think  the  question  submitted  to  the  jury  upon  the  question 
of  negligence  sufficiently  covered  the  questions  of  the  negligence 
of  the  defendant,  and  of  contributory  negligence  on  the  part  of 
the  plaintifi,  and  that  it  was  not  error  to  refuse  to  submit  the  ques- 
tion proposed  by  the  defendant  after  the  arguments  were  closed. 
The  submission  of  the  question  at  that  time  was  a  matter  in  the 
discretion  of  the  court.  The  evidence  offered  by  the  defendant 
on  the  trial,  and  which  was  rejected,  was  clearly  inadmissible. 
The  questions  either  called  for  the  opinion  of  the  witnesses  upon 
questions  of  fact,  which  it  was  the  province  of  the  jury  to  deter- 
mine from  the  evidence,  or  arose  from  purely  hearsay  evidence* 
The  judgment  of  the  circuit  court  is  affirmed. 

Bee  Pool  v.  Chicago,  etc.,  B.  R.  Co.,  8  Am.  and  Bng.  R»  R  Caa.  88d. 


Samuel  C.  Hendbiokson  and  Wife 

V. 

Pennsylvania  R.  R.  Co. 

i4Z  New  Jeney  lUparU,  464.     Jfoveofiber  TenHj  1881.) 

When,  in  a  count  in  a  declaration,  special  damages  are  laid,  some  grounds 
of  which  are  good  and  some  bad,  a  general  demurrer  to  the  entire  count  will 
not  be  sustained. 

This  action  was  brought  under  the  twenty-second  section  of  the 
Practice  act,  by  Hendrickson  and  wife,  against  the  Pennsylvania 
R.  R.  Co.,  to  recover  damages  for  injuries  received  by  both^ 
alleged  to  have  resulted  from  a  collision  between  the  carriage  in 
which  they  were  riding  along  a  highway  in  Freehold  and  the  loco- 
motive of  the  defendants. 

The  declaration  contained  two  counts.  The  first  count  set  fordi 
the  injuries  received  and  the  pecuniary  damage  sustained  by  Mr. 
Hendrickson.  The  material  part  of  tlie  count,  after  describing 
the  accident,  proceeded  in  tliese  words : 

"And  also,  by  means  whereof  the  said  carriage  of  the  said 
Samuel  C.  Hendrickson  was  cruslied,  broken  to  pieces  and  totally 
destroyed,  and  the  harness  in  and  upon  the  said  horses  was  also 
broken  to  pieces  and  destroyed. 

"  And  also  by  means  whereof  the  said  team  of  horses'of  the  said 
Samuel  C.  Hendrickson,  drawing  said    carriage,  were    bruised^ 
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lightened  and  injared,  and  .did  thereby  ran  into  and  against  the 
horse  and  wagon  of  one  £dward  Duncan,  then  and  there  being  on 
said  pnblic  street  known  as  South  street,  and  one  of  said  horses,  of 
great  vahie,  to  wit,  of  the  value  of  two  hundred  and  fifty  dollars, 
iras,  b^  reason  of  the  premises,  then  and  there  killed. 

"whereby  the  said  plain tiJBf,  during  all  tliat  time, to  wit,  from 
the  day  and  year  af  oi-esaid  hitherto,  has  been  unable  to  attend  to 
his  business  of  farming,  as  he  otherwise  might  and  would  have 
done. 

"And  thereby,  also,  the  said  plaintiff,  Samuel  C.  Hendrickson, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  two  months,  lost 
and  was  deprived  of  all  the  comfort,  fellowship  and  assistance  of 
his  said  wife,  Annie  Hendrickson,  which  he  might  and  otherwise 
would  have  had. 

"  And  thereby,  also,  the  said  Samuel  C.  Hendiickson  was  neces- 
sarily subjected  to  and  incurred  divers  expenses,  to  wit,  the  sum 
of  two  hundred  dollars,  in  the  medical  and  surgical  treatment  of 
himself  and  his  said  wife  in  endeavoring  to  cure  their  said  wounds 
andbmises. 

"  And  thereby,  also,  said  Samuel  C.  Hendrickson  was  entirely 
deprived  of  all  use  of  said  carriage,  harness  and  horse,  which,  from 
the  time  of  said  injury,  became  and  was  of  no  use  or  value  to  him, 
the  said  Samuel  C.  Hendrickson. 

"And  by  means  thereof  the  said  Samuel  C.  Hendrickson  also 
suffered  ^eat  apprehension,  anguish  and  anxiety  of  mind  because 
of  the  said  injuries  to  himself  and  his  said  wife,  and  was  in  divers 
other  respects  greatly  injured  and  damnified,  to  the  damage  of  the 
said  Samuel  C.  Hendrickson,  five  thousand  dollars." 

The  second  count  goes  upon  the  injuries  received  by  the  plain- 
tiff, Annie  Hendrickson,  the  wife,  and,  after  describing  the  ac- 
cident, proceeds  as  follows :  4 

"By  means  whereof  the  said  Annie  Hfendrickson,  the  wife  of 
the  said-  Samuel  C.  Hendrickson,  was  badly  cut,  wounded  and 
braised  in  and  about  her  head,  body  and  limbs,  and  she  was  so 
ininred  and  shocked  in  her  nervous  system  and  othe];wise,  that  her 
hie  was  greatly  despaired  of ;  and  the  said  Annie  Hendrickson  was 
unable,  by  reason  of  her  said  injuries,  to  be  removed  to  the  house 
of  her  said  husband,  at  Freehold  aforesaid,  but  was  thereby  obliged 
to  and  did  remain  away  from  the  house  of  her  said  husband  for  a 
long  space  of  time,  to  wit,  for  two  months,  by  means  whereof  the 
saia  Annie  Hendrickson  underwent  great  pain,  anguish  and  suffer- 
ing from  her  said  wounds  and  bruises,  and  from  the  means  neces* 
sanly  employed  to  heal  the  same,  and  suffered  great  fear  by  reason 
of  the  dangerous  character  of  said  wounds  and  bruises,  and  great 
anxiety  of  mind  by  reason  of  the  loss  of  the  comfort  and  society 
of  her  said  husband.  And  the  said  Annie  Hendrickson  was  also 
thereby,  in  divers  other  respects,  greatly  injured  and  damnified,  to 
8A&£.RCa8.--24 
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the  damage  of  the  said  Annie  Ilendrickson  five  thousand  dollars. 
And  therefore  they,  tlie  said  Samuel  C.  Hendrickson  and  Annie 
Hendrickson,  his  wife,  bring  their  suit,"  etc. 

To  this  declaration  the  defendants  interposed  a  general  demurrer. 

Amied  at  June  Term,  1881,  before  Beasley,  Chief  Justice, 
and  tfustices  Scudder,  Knapp  and  Reed. 

For  the  demurrant,  E.  1.  Green, 

Contra,  C.  Robbins. 

Beasley,  C.  J. — The  ground  laid  in  the  argument  to  sustain 
this  demurrer  was,  that  tlie  plaintiffs  claim  damages,  in  part,  for 
causes  which  in  law  give  no  right  to  damages.  Tlie  action  is  bj 
husband  and  wife,  and  the  excess  in  their  demand  for  compensa- 
tion is  said  to  consist  in  the  claim  they  each  make  for  the  anxiety 
suffered  in  consequence  of  the  bodily  injuries  sustained  by  the 
other.  It  is  not  denied  that  a  portion  of  the  demand  of  damages, 
with  respect  to  other  matters,  is  well  laid ;  but  it  is  asserted  tnat, 
in  the  particular  mentioned,  the  law  will  afford  no  indemnification. 
The  contention  was,  that  the  plaintiffs  have  overstated,  in  point  of 
law,  their  case. 

But,  in  my  opinion,  the  position  thus  taken  is  not  sustainable. 
This  is  a  general  demurrer,  and  its  legal  force  is  to  admit  all  tlie 
plaintiffs'  case  that  is  well  pleaded.  Co.  Litt.  72,  a.  And  the 
decisions  are  quite  clear  to  the  effect  that,  where  the  plaintiff's 
claim  is  made  up  of  separable  demands,  some  of  which  are  good 
and  some  bad,  such  a  declaration  will  prevail  against  a  general 
demurrer.  Powdick  v.  Lyon,  11  East,  565,  was  a  case  of  that 
character,  the  plaintiff  demanding  two  several  sums  of  money,  one 
of  which,  on  tne  face  of  his  pleading,  he  failed  to  show  was  legally 
due  to  him ;  and  on  a  demurrer  to  the  whole  declaration.  Lord 
EUenborough  said  that  "  the  demurrer  was  too  large :  it  went  to 
the  whole  of  the  plaintiff's  demand  in  the  declaration,  when  it  was 
clear  that  he  was  entitled  to  recover  part  of  it ;"  and  Baylev,  Jus- 
tice, stated  the  general  rule  thus:  "If  the  sum  demanded  be 
divisible  on  the  record,  as  it  appears  to  be,  and  there  be  no  objec- 
tion to  one  part  of  it,  the  demurrer,  which  goes  to  the  whole,  is 
bad.'' 

The  same  principle  is  applied  where  some  of  the  counts  in  a 
declaration  are  good  and  some  bad;  or  in  an  action  of  covenant, 
where  there  are  several  breaches  assigned,  some  of  such  assign- 
ments being  well  and  others  ill,  and  the  demurrer  is  general;  in 
such  cases  the  plaintiff  will  prevail."  Pinknev  v.  Inhabitants  of 
East  Hundred,  2  Sannd.  378 ;  Benbridge  v.  "Day,  1  Salk.  218j 
Duppa  V.  Mayo,  1  Saund.  286 ;  Martin  et  al.  v.  "Williams,  13 
Johns.  264;  Adams  v.  Willoughby,  6  Johns.  65;  Whitney  v. 
Crosby,  3  Caines,  89. 

The  case  of  Condit  v.  Neighbor,  1  Green,  83,  which  was  relied 
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upon  on  the  argnment,  was  settled  upon  the  effect  of  a  special 
demurrer,  and  consequently  is  re^irded  as  not  being  in  point. 

It  is  not  amiss  to  remark  that  the  declaration  in  this  case  is  no 
further  sanctioned  than  that  it  is  declared  to  be,  taken  as  a  whole, 
snfficient  in  substance  to  prevail  over  a  general  demurrer. 

The  demnrrer  cannot  oe  supported. 


Clbyiclahd,  C,  C.  and  I.  K.  B.  Co. 

V. 

Walrath. 

(Advance  Case,  Ohio.    Ifov.  28, 1882.) 

A  paoenger,  by  tndn  of  a  railroad  compaD)",  travelliDg  in  the  coach  of  a 
ileepiDg  car  company,  may  properly  assume,  in  the  absence  of  notice  to  the 
contrary,  that  the  whole  train  is  under  one  management^  and  in  such  case, 
where  he  sustains  injury  by  the  negligence  of  one  in  the  employ  of  the  sleeping 
or  company,  he  may  maintain  an  action  against  the  railroad  company.  What 
the  effect  of  such  notice  would  be  is  not  determined. 

On  proof  of  injury  sustained  by  a  passenger  on  a  railroad  train,  by  the  fall 
of  a  berth  in  a  sleeping  car,  and  that  the  passenger  was  without  fault,  a  pre- 
nmption  arises,  in  the  absence  of  other  proof,  that  the  railroad  company  is 
iiabiie. 

Erbob  to  the  District  Court  of  Hamilton  County. 

Walrath  brought  suit  in  the  Superior  Court  of  Cincinnati  &^ainst 
the  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  B.  K.  Co. 
to  recover  damages  for  an  injury  alleged  to  have  been  sustained 
while  he  was  a  passenger  on  the  company's  road.  He  paid  to  the 
company  his  fare  from  Cleveland  to  Cincinnati,  and  also,  after  the 
train  had  started,  paid, for  a  berth  in  a  car  of  the  Woodruff  Sleep- 
ing Car  Co.,  whicn  car  formed  part  of  the  train.  After  riding  m 
Iiis  proper  seat  in  the  sleeping  car  an  hour  or  more  the  upper  berth 
came  down,  striking  him,  as  he  alleges,  on  the  head,  causing  injury 
to  the  spinal  cord  and  ultimately  paralysis.  This  he  avers  was 
without  fault  on  his  part,  and  by  reason  of  the  negligence  of  the 
railroad  company  as  well  in  using  defective  appliances,  as  in  the 
management  of  the  same.  There  was  evidence  tnat  the  berth  had 
never  fallen  before  or  afterward,  and  that,  on  examination  after  the. 
accident,  no  defect  could  be  discovered  in  its  construction. 

The  case  was  heard  upon  petition,  answer,  reply  and  testimony, 
and  a  verdict  for  $6000  was  found,  upon  which  judgment  was 
rendered.  The  judgment  was  aflSrmed  in  the  district  court,  and 
the  opinion  of  the  court  by  Avery,  J.,  will  be  found  in  7  Am.  Law 
Kecord,  655.  This  petition  in  error  was  filed  by  the  railroad  com- 
pany to  reverse  the  judgments. 
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Bef  using  to  charge  in  terms  that  no  presumption  of  negligence 
arose  from  the  fact  that  an  accident  occurred  to  Wali-atli  while 
travelling  as  a  passenger  in  the  sleeping  car,  and  that  if  thei^  was 
no  defect  in  the  road,  or  the  car,  or  the  mechanism  used,  the  burden 
to  show  negligence  of  the  railroad  company's  employees  was  on 
him,  the  court  charged  the  jury,  among  other  things,  as  follows : 

^'  The  burden  of  proof  is  on  the  plaintifE  to  show  that  he  was  in- 
jured by  the  defendant's  negligence  either  in  not  providing  safe  and 
suitable  cars  or  in  not  properly  inspecting  and  taking  care  of  said 
cars.  A  mere  Btatement  tW  a  person  was  injured  wliUe  riding  on 
a  railway,  without  any  statement  of  the  character,  manner,  or  cir- 
cumstances of  the  injury,  does  not  raise  a  presumption  of  negligence 
on  the  part  of  the  raolway  company.  But  if  the  character,  manner 
and  circumstances  of  the  injury  are  also  stated,  such  statement  may 
raise  on  the  one  hand  a  presumption  of  such  negligence,  or,  on  the 
other,  a  presumption  that  there  was  no  such  negligence.  If  the 
plaintiff  was  in  fact  injured  while  sitting  in  his  proper  place,  by 
the  falling  on  to  his  iiead  of  the  upper  berth,  while  said  upper 
berth  ougnt  to  have  remained  in  place  above,  such  fact  raises  a 

t)reBumption  in  this  case  of  negligence,  for  which  the  defendant  is 
iable.  If  you  find  that  there  was  no  defect  in  the  road,  or  in  the 
car,  or  the  mechanism  used,  yet,  if  upon  the  evidence  in  this  case, 
you  find  it  reasonable  to  presume  that  the  accident  happened  by 
reason  of  the  upper  berth  not  having  been  properly  fastened  in 
place,  or  by  reason  of  the  persons  having  charge  of  the  car  having 
failed  to  oDserve  that  it  had  become  loosened,  if  such  insecure  con- 
dition would  be  observed  by  proper  diligence,  you  have  a  right  so 
to  presume,  and  you  would  then  find  the  def  enaant  guilty  of  negli- 
gence. If,  on  the  other  hand,  in  such  case  you  find  it  equally  rea- 
sonable to  presume  that  the  fastening  of  the  berth  was  loosened  by 
some  other  person,  not  those  in  the  employment  of  the  defendant^ 
and  such  insecure  condition  would  not  oe  ob^rved  by  proper  dili- 
gence on  the  pai*t  of  the  persons  having  charge  of  the  car,  you  have 
the  right  so  to  presume,  and  in  that  case  would  find  the  plaintiff 
failed  to  make  out  a  case  of  negligence  against  the  defendant.  .... 
The  plaintiff  is  entitled  to  damages  for  injury  traceable  to  the  de- 
fondant's  fault,  but  not  for  injury  caused  by  his  own  act." 

Exception  was  taken  to  specified  portions  of  this  charge. 

The  railroad  company  also  insisted  that  it  was  not  liable  for  the 
negligence  of  the  servants  of  the  sleeping  car  company,  but  the 
charge  of  the  court  was  adverse  to  the  ckim,  and  exception  was 
taken. 

Stallo,  Kittredge  &  Shoemaker,  for  plaintiff  in  error. 

FoUett,  Hyman  &  Dawson  and  T.  H.  Kelley,  for  defendant  in 
error. 

Okey,  C.  J. — ^Two  questions  are  presented :  first,  as  to  the  liabil- 
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itj  of  the  railroad  oompanj  for  injury  to  a  passenger  travelling  on 
one  of  its  trains  in  a  coach  of  a  sleeping  car  company ;  secondly,  as 
to  the  presumption  arising  from  proof  of  the  ininry. 

1.  In  Southern  Express  Co.  v.  Ky.  Co.,  10  Fed.  Kep.  210,  Miller, 
J.,  said  that  ^' the  express  business  is  a  branch  of  the  carrying  trade 
that  has,  by  the  necessities  of  commerce  and  the  usages  oi  those 
aigaged  in  transportation,  become  known  and  recognized ;"  ^^  that 
it  is  the  duty  of  every  railroad  company  to  provide  such  con- 
veyances, by  special  cars  or  otherwise,  attached  to  their  freight  or 
passenger  trains  as  are  required  for  the  safe  and  proper  transpor- 
tation of  this  express  matter  on  their  roads ;"  ^'  that  under  these 
eircumstances  there  does  not  exist,  on  the  part  of  the  railroad  com- 
pany, the  right  to  open  and  inspect  all  packages  so  carried ;"  and 
^  that,  when  matter  is  so  confided  to  the  charge  of  an  agent  or  mes- 
sen^r  [of  the  express  company,]  the  railroad  company  is  no  longer 
haUe  to<  all  the  obligations  of  a  common  carrier,  but  that,  when 
loss  or  iniury  occurs,  the  liability  depends  upon  the  exercise  of  due 
care,  skill  and  diligence  on  the  part  of  tlie  railroad  company." 
And  see  Penn,  Co.  u  "Woodworth,  26  Ohio  St.  685. 

Counsel  for  plaintifi  in  error  argue  in  this  case  that  sleeping  cars 
have  become  recognized  as  so  far  necessary  to  the  comfort  ana  con- 
venience of  passengers  by  railway,  that  railway  companies  may  be 
compelled,  in  like  manner,  to  attach  the  coaches  of  sleeping-car 
companies  to  their  trains,  where  they  have  failed  to  provide  their 
own  cars  for  such  purpose,  in  which  case  there  should  be  a  corre- 
sponding modification  of  the  liability  of  the  railroad  company,  and 
that  whether  the  arrangement  between  the  companies  be  enforced 
or  conventional,  the  railroad  company  should  not  be  liable  for  in- 
jury to  passengers  resulting  solely  from  negligence  of  the  agents 
of  the  sleeping-car  company. 

In  support  of  this  view,  attention  is  called  to  the  fact  that  in 
Penn.  Co.  v.  Eoy,  102  U.  S.  451, 1  Am.  and  Eng.  E.  E.  Caa.  225, 
where  the  liability  of  the  railroad  company  for  an  injury  received 
in  a  car  of  the  "ruUman  Palace  Car  Co.  was  asserted,  Harlan,  J., 
lays  stress  on  the  fact  that  the  railroad  company  had  publislied  and 
circulated  cards  which  were  in  such  form  as  to  induce  the  belief 
that  the  sleeping  car  was  under  the  management  and  control  of  the 
ndlwav  company.  But,  on  examination  of  the  whole  opinion,  we 
find  there  was  no  intention  to  place  the  liability  on  such  narrow 
ground ;  and  we  have  no  hesitancy  in  saying  that,  in  the  absence 
of  notice  that  the  company  will  not  be  liable  for  defective  ap- 
pliances in  the  sleeping  car  or  negligence  of  servants  of  the  sleep- 
mg-car  company,  a  passenger  may  well  assume  that  the  whole 
train  is  under  one  general  management.  Thorpe  v.  Eailway  Co., 
76  N.  T.  402.  How  far  a  railway  company  may,  by  agreement 
with  a  sleeping-car  company,  known  to  the  passenger,  exonerate 
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itself  from  liability  for  such  injuries,  is  a  question  concerning 
which  we  express  no  opinion. 

2.  As  to  the  presumption  stated  in  the  charge.  Counsel  for 
plaintiff  in  error  say  that  there  was  no  evidence  that  the  injury 
resulted  from  defect  in  the  car  or  any  part  of  it.  Hence  the  in- 
jury was  occasioned  by  the  negligence  of  the  porter  in  securing  the 
berth  in  its  place  or  by  the  interference  of  some  other  person  with 
the  fastenings  of  the  berth.  This  statement  is  probably  correct 
Now  in  charging  that  the  burden  was  «i  Walrath  to  show  the  in- 

i'ury  resulted  from  the  negligence  of  the  defendant  below,  and  that 
le  could  only  recover  for  negli^nce  traceable  to  the  defendant's 
fault,  the  court  vii-tually  charged  that  he  was  required  to  show  that 
he  was  without  fault.  This  being  shown,  we  thmk  the  court  might 
then  well  say,  under  the  circumstances,  that  the  negligence  of  the 
defendant  might  be  presumed.  We  are  aware  that  upon  this  sub- 
ject the  authorities  are  in  some  conflict.  Koscoe^s  N.  I*.  Ev.  (14th 
ed.)  695 ;  Thompson  on  Car.  Pas.  209 ;  Schouler  on  'Bailments, 
642;  2  Wait's  Act  and  Def.  90 ;  Pierce  on  Rail.  (ed.  of  1881)  298; 
Johnson  v.  R.  R.  Co.,  20  N.  Y.  65 ;  Readhead  v.  Midland  Ry.  Co., 
4  L.  R.  Q.  B.  379 ;  Hyman  v.  Nyle,  6  Q.  B.  D.  685 ;  Great  West. 
Ry.  V.  Fawcett,  1  Moore  (P.  C),  101,  116;  cf.  Czech  v.  General 
Steam  Nav.  Co.,  3  L.  R.  C.  P.  14.  But  the  general  question  was 
carefully  considered  in  R.  R.  Co.  v.  Mowery,  36  Ohio  St.  418,  3 
Am.  and  Eng.  R.  R.  Ca£.  361,  and  we  think  the  principle  of  that 
case  sustains  the  court  below  in  the  charge  given  and  in  refusing 
the  charge  requested.  R.  R.  Co.  v.  McMillan,  37  Ohio  St.  554.,  was 
an  action  for  killing  a  horse  on  the  company's  road,  and  has  no 
application.  Whether  the  sentence  next  to  the  last  in  the  portion 
of  the  charge  set  forth  in  the  statement  of  this  case  was  not  more 
favorable  to  the  railroad  company  than  was  warranted,  we  need 
not  determine. 

Judgment  affirmed. 

See  Penn.  Co.  o.  Roy,  1  Am.  and  Bag.  R  R.  Gas.  2d5. 


MoBSB 

V. 

Duncan. 

(U.  8.  OvreuU  OtmH,  8,  D.  MisntsippL    J^.  29,  1882.) 

It  18  the  duty  of  those  in  charge  of  a  railway  train  on  approaching  a  sta- 
tion where  such  trains  stop  upon  being  flagged  so  to  do,  to  be  on  the  alert, 
and  look  out  for  such  signal  and  stop  when  it  is  given. 

In  the  absence  of  gross  negligence,  recklessness,  wilfulness,  malice,  insult, 
or  inhumanity,  actual  damages  can  only  be  allowed. 
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No  reooyery  can  be  allowed  for  inconyenienee  or  even  physical  hardBhip 
wben  the  same  are  Toluntarily  undertaken. 

The  general  rule  is  *'  that  pain  of  mind  is  only  the  subject  of  damaffes  when 
connected  with  bodily  injury ;  it  must  be  so  con  nected  in  order  to  include  it  in 
tbe  estimate,  unless  the  injury  is  accompanied  by  circumstances  of  malice, 
inralty  or  inhumanity." 

W.  G.  Grace,  solicitor  for  the  Petitioner. 

R  L  Eusaell  and  B.  B.  Boone,  solicitors  for  the  Bespondent. 

1.  The  general  rule  is  that  he  who  alleges  negligence  as  the  basis 
of  a  claim  for  damages  is  bound  to  prove  the  fact  alleged,  and  the 
extent  of  the  injury. 

The  damages  for  negligence  are  to  be  measured  by  the  same  rule 
to  artificial  persons  as  to  natural  persons.    70  Penn.  St.  119. 

2.  The  evidence  of  the  conductor  and  engineer  that  the  signal 
—a  red  light — was  not  seen  and  intentionally  disregarded  is  en* 
titled  to  great  weight  from  the  fact  that  the  signal  was  one  of  dan- 
ger, and  the  instinct  of  self-preservation,  if  not  a  sense  of  duty, 
would  have  caused  them  to  stop.  Even  in  the  absence  of  their 
direct  testimony  on  this  point  the  fact  that  the  red  li^ht  was  not 
seen  could  be  inferred  n-om  this  circumstance.  Oldneld  v.  New 
York,  etc,  K.  K.  Co.,  14  N.  Y.  310 ;  Shear,  and  Eedf .  on  Negli- 
gence, sections  43  and  44. 

3.  Petitioner  cannot  recover  for  anything  that  is  done  by  him 
without  compulsion  from  the  respondent  and  the  doing  of  which 
is  voluntarily  assumed  by  him.  Francis  v.  St.  Louis  Transfer  Com- 
pany, 6  Mo.  Ap.  7;  Tri^  v.  St.  L.,  K.  C.  and  N.  R.  R.  Co.,  6 
American  and  English  l^ilroad  Cases,  349 ;  2  Redf.  on  Railways 
(5th  ed.  262);  Damont  v.  New  Orleans  and  CarroUton  R.  R.  Co., 
9  La.  Ann.  441. 

4.  In  no  case  can  vindictive  or  exemplary  damages  be  recovered 
unless  there  is  wilfulness,  wantonness,  malice,  or  a  reckless  disre- 
gard of  plaintiffs  rights.  C,  St.  L.  and  N.  O.  R.  R.  Co.  v.  Scurr, 
6  American  and  English  R.  R.  Cases,  341 ;  Trigg  v.  Kansas  City 
and  N.  R.  R.  Co.,  6  American  and  English  R.  R.  Cases,  345 ;  Moody 
V.  McDonald,  4  Cal.  297 ;  St.  Peter's  Church  v.  Beach,  26  Conn. 
355;  Williams  v.  Real,  20  111.  147;  Allison  v.  Chandler,  11  Mich. 
542 ;  Goetz  v.  Ambs.,  27  Mo.  28 ;  Heil  v.  Glanding,  42  Penn.  St. 
493 ;  Selden  v.  Cushman,  20  Cal.  56 ;  Blodgett  v.  Brattleboro,  30 
Vermont,  579 ;  Snow  v,  Grace,  25  Ark.  570 ;  Amiable  Nancey,  3 
Wheaton,  546 ;  Seymour  v.  R.  R.  Co.,  3  Bissell,  43 ;  Lienkauff  and 
Strauss  v.  Morris,  66  Ala.  406 ;  11  La.  Ann.  292 ;  Tripp  v,  Grouner, 
60  ni.  474 ;  Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25. 

Hn.L,  D.  J. — This  is  a  petition  claiming  damages  of  the  defend- 
ant for  the  alleged  default  of  the  defendant's  employees  in  neglect- 
ing to  stop  defendant's  passenj^er  trains  at  Marion,  a  fla?  station  on 
the  Mobile  and  Ohio  R.  R.,  of  which  defendant  is  receiver,  to  take 
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petitioner  on  board  said  trains  and  transport  him  to  Scooba  on  said 
road. 

The  proof  shows  that  the  petitioner  went  to  the  station  at  Marion 
on  the  morning  of  December  29th,  1881,  to  take  the  train  for 
Scooba ;  that  the  train  passed  the  nsual  place  of  stopping  to  pnt  off 
and  take  on  passengers,  and  that  after  remaining  some  lonr  or  five 
minntes  passed  on ;  that  before  stopping  the  whistle  was  blown  to 
give  notice  of  the  coming  of  the  train  and  of  the  intention  to 
6top  ;  that  passing  the  nsual  place  of  stopping  was  for  the  pnrpose 
of  transferring  a  ladj  and  her  children  with  their  baggage  U'om 
the  train  to  a  freight  train  to  be  returned  to  Meridian,  where  she 
had  gotten  on  the  train  by  mistake ;  that  not  being  flawed  or  hav- 
ing any  notice  that  any  one  wished  to  get  on  the  train  at  that  place, 
the  train  passed  on.     There  is  no  allegation  in  the  petition  or  any 
proof  that  the  train  was  flagged  that  morning.   The  petitioner  was 
advised  by  an  employee  of  tne  post-master  that  the  train  wonld  back 
down  to  the  usual  place  of  stopping,  and  he  did  not  attempt  to  get 
on  the  train  and  was  left.   This  was  a  misfortune  to  the  petitioner, 
but  without  fault  on  the  part  of  the  conductor  or  other  employees  of 
the  defendant ;  hence  no  recoveiy  can  be  had  for  this  misf ortnne. 
The  proof  of  the  petitioner  and  another  young  man  who  desired 
to  take  the  train  on  the  same  morning,  as  well  as  by  the  employee 
of  the  post-master,  who  took  the  maifto  the  train  and  received  it, 
and  who  was  in  the  habit  of  giving  signals  for  the  stoppage  of  the 
trains,  is  that  on  the  30th  instant  he  aid  flag  the  train  for  the  pur- 
pose of  stopping  it  to  enable  the  petitioner  and  the  other  witness 
to  get  on  tne  train,  and  it  passed  on  without  stopping.     The  con- 
ductor and  the  engineer  in  charge  of  the  train  testify  that  their 
uniform  custom  is  to  look  for  the  signal  at  that  place,  and  that  none 
was  given  that  morning.     I  presume  that  the  witnesses  on  the  be- 
half of  the  petitioner  testify  truly  and  that  the  signal  was  given, 
and  must  believe  that  the  defendant's  witnesses  testify  truly  iu 
stating  that  they  did  not  see  the  signal,  and  can  only  reconcile  the 
conflict  by  holding  that  they  were  mistaken  in  tlieir  opinion  that 
they  noticed  or  looked  for  the  signal  sufficiently  to  discover  it  and 
which  it  was  their  duty  to  have  done. 

Under  these  circumstances  petitioner  is  only  entitled  to  the  actual 
pecuniary  damages  he  has  shown  he  sustained  bv  reason  of  his  fail- 
ure to  get  upon  the  train  that  morning.  He  alleges,  but  does  not 
prove,  that  he  had  to  procure  a  private  conveyance  and  go  with  bis 
trunk  to  Meridian  to  get  on  the  train  ;  he  does  not  prove  that  be 

Eaid  anything  for  this  conveyance,  but,  presuming  that  he  did  and 
ad  to  pay  for  his  night's  lodging  and  for  supper,  five  dollars  would 
cover  the  amount,  including  loss  of  time ;  lie  further  proves  that 
when  he  arrived  at  Scooba  the  conveyance  which  was  there  the 
day  before  had  left,  and  that  he  had  to  walk  through  the  mud  a 
durtance  of  twelve  miles  and  procure  a  wagon  next  day  and  return 
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for  his  tnmk,  for  which  his  brother-in-law  charged  him  two  dollars 
and  a  half y  which  was  certainly  a  full  price  for  a  orother-in-law ;  but, 
if  he  had  chosen  so  to  do,  he  could  doubtless  have  procured  a  con- 
veyance from  Scooba  for  five  dollars  that  would  have  taken  both 
himself  and  trunk  home  the  day  he  arrived,  and  saved  himself 
that  muddy  walk.  Inasmuch  as  this  muddy  walk  was  undertaken 
volnntarily  by  the  petitioner  no  compensation  can  be  allowed  him 
therefor.  Francis  v.  St.  Louis  Transfer  Co.,  6  Ap.  7 ;  Trigg  v.  St. 
Louis,  E.  C.  and  K.  K.  B.  Co.,  6  American  and  English  B.  R. 
Cases,  349. 

So  that  five  dollars  at  this  end  of  the  line  will  be  full  compensa- 
tioD,  unless  we  consider  the  ^'  extreme  anguish  of  mind "  he  en- 
dured; if  he  is  not  more  fortunate  than  most  men  he  will  meet 
many  as  severe  in  life  without  a  thought  of  compensation. 

Tne  general  rule  is  "  that  pain  of  mind  is  only  the  subject  of  dam- 
ages when  connected  with  bodily  injuiy;  it  must  be  so  connected 
in  order  to  Include  it  in  the  estimate,  unless  the  injury  is  accom- 
panied by  circumstances  of  malice,  insult,  or  inhumanity."  Pierce 
on  Raihoads,  ed.  1881,  362 ;  I.  B.  and  W.  Ky.  Co.  v.  Bimey,  71  111. 
391 ;  P.  P,  Car  Co.  v.  Barker,  7  Col.  377 ;  Francis  v.  St.  Louis 
Transfer  Co.,  5  Mo.  Ap.  7. 

Had  the  engineer  or  conductor  seen  the  signal  and  disregarded  it 
then  punitive  damages  might  have  been  awarded ;  but  as  the  signal 
used  was  one  of  danger — a  red  light — it  is  not  to  be  presumed  either 
of  them  saw  it  and  disregarded  it,  so  that  its  non-observance  was 
more  an  accident  than  otherwise,  for  which  as  already  stated  none 
but  actual  damages  can  be  awarded.  Nelson  v.  A.  and  P.  R.  R. 
Co.,  68  Mo.  593 ;  2  Redf .  on  Railways,  6th  ed.  262 ;  Milwaukee 
R  k  Co.  V.  Arms,  91  IT.  S.  489 ;  C,  St.  L.  and  N.  O.  R.  R.  Co. 
V,  Scurr,  6  Am.  and  Eng.  R.  R.  Cas.  341.  The  receiver  will  pay 
the  petitioner  the  sum  of  ten  dollars,  and  as  there  is  no  proof  tnat 
this  earn  was  tendered,  will  also  pay  the  costs  of  this  proceeding. 


Thx  Cletxlakd,  Columbus,  Cinoinkati  and  Indianapolis 

Ry.  Co. 

V. 

Newell. 

(75  Indiana  BtparU,  642.    May  Term^  1881.) 

On  trial  of  an  action  against  a  railroad  company  for  injuries  to  the  plain- 
'  while  riding  as  a  passenger  in  a  car  of  defendant's  train,  whicQ  was 
thrown  from  the  track  by  a  broken  rail,  or  the  breaking  of  a  rail,  an  instruc- 
tion undertakinff  to  define  a  safe  rate  of  speed  by  its  comparison  with  the 
Telocity  **  practised  before,  with  the  tacit  consent  of  the  community,  and 
withont  accident, '^  assumed  a  false  criterion,  and  was  erroneous. 
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On  Buch  trial,  it  was  error  to  iDstruct  tbat  '*  there  is  no  pre8um]^tioii  that 
the  rail  was  broken  before  this  train  reached  it,  and,  if  the  plaintiff  claims 
that  it  was,  the  burden  of  proof  is  upon  him." 

In  such  case,  a  prima  facie  presumption  of  negligence  arises  against  tbe 
railroad  company,  to  be  overcome  by  proof. 

The  usual  practice  for  a  considerable  period  would  tend  to  proTe  what 
speed  on  a  road  is  possible,  with  reasonable  safety. 

When  a  rail  has  been  cracked  or  broken  by  a  passing  train,  is  not  the 
company  guilty  of  negligence  in  not  causing  it  to  be  examined  and  repaired 
before  the  passage  of  another  train? 

Fbom  the  Marion  Superior  Court. 

H.  H.  Poppleton,  J.  T.  Dye  and  A.  C.  Harris,  for  appellant. 

B.  Harrison,  C.  C.  Hines  and  W.  H.  H.  Miller,  for  appellee. 

Fbakklin,  C. — Appellee  sued  appellant  for  injuries  received 
while  being  carried  on  a  passenger  train  by  appellant ;  issue  by  a 
denial ;  trial  by  jury ;  verdict  for  appellant ;  motion  for  a  new 
trial  overruled,  and  judgment  for  appellant ;  appeal  to  general  term, 
and  judgment  of  special  term  reversed ;  appeal  to  this  court,  and 
the  error  assigned  nere  is  the  reversal  by  the  ^neral  term  of  the 
judgment  of  the  special  term ;  and  this  brin^  m  review  the  error 
assigned  in  the  general  tenn,  wluch  was  the  overruling  of  the 
motion  for  a  new  trial. 

The  only  questions  presented  to  the  court  in  ^neral  term,  and 
that  are  insisted  upon  m  this  court,  arise  upon  the  instructions  to 
the  jury.     The  instructions,  six,  eight,  ten,  eleven  and  thirteen, 

S' ven  by  the  court,  were  excepted  to  by  appellee's  counsel,  and  upon 
em  the  court  below  in  general  term  reversed  the  judgment  in 
special  term.  Questions  as  to  instructions  five,  six,  seven  and 
eight,  asked  by  appellee's  counsel,  and  refused,  were  also  reserved. 
But  as  these  instructions,  which  were  refused,  were  substantially 
contained  in  those  given  by  the  court,  and  equally  as  favorable  as 
the  appellee  asked,  their  refusal  was  harmless.  Crandall  v.  The 
First  jfational  Bank,  etc.,  61  Ind.  349 ;  Steeple  v.  Downing,  60 
Ind.  478 ;  The  Ohio,  etc.,  Ry.  Co.  v.  Dickerson,  69  Ind.  317 ; 
The  City  of  Indianapolis  v.  Gaston,  58  Ind.  224. 

We  see  no  error  m  the  sixth,  tenth  and  thirteenth  instructions 

SVen.  The  latter  clause  of  the  eighth  instruction  reads  as  fol- 
ws :  "  Whether  the  rate  of  speed  adopted  in  this  instance  was 
unsafe,  is  for  you  to  determine  as  a  question  of  fact.  The  law 
does  not  fix  the  rate  of  speed  at  which  cars  may  be  run  upon  a 
railroad,  except  to  require  that  it  shall  not  be  excessive  or  danger- 
ous. Whether  it  is  so  or  not,  will  depend,  to  some  extent,  upon 
the  safeguards  which  are  adopted  to  prevent  accidents ;  and,  in  de- 
termining whether  the  rate  was  unsafe,  on  the  occasion  in  ques- 
tion, you  should  consider  whether  the  velocity  was  greater  than  that 
which  had  been  practised  before,  with  the  tacit  consent  of  the 
community,  and  without  accident." 
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This  clanse  in  the  instraction  well  says  that  the  law  requires  that 
the  cars  shall  not  be  mn  at  an  excessive  or  dangerous  speed  ;  .but 
how  is  the  question  of  excessive  or  dangerous  speed  to  be  settled  I 
Certainly  not  by  proving  the  tacit  acquiescence  of  a  community  in 
a  certain  rate  of  speed,  but  by  proving  the  fact  as  to  what  rate  of 
speed  would  be  reasonably  safe  in  the  case  in  controversy.  No 
nte  could  be  established,  consistent  with  the  idea  of  railroad  travel, 
that  would  be  absolutely  safe,  though  it  should  be  as  near  so  as> 
human  wisdom  and  skill  can  reasonably  make  it.  A  safe  rate  of 
speed  on  one  railroad  line  is  not  a  definite  criterion  for  another, 
imless  the  latter  is  in  a  similar  condition  to  the  former.  What  would 
be  a  8afe  speed  on  one  railroad  hue  might  be  a  very  dangerous 
speed  on  some  others.  The  alignment  and  grades  of  a  road,  as 
well  as  the  road-bed,  superstructure  and  rolling  stock,  are  all  to  be 
considered  with  reference  to  their  perfectness  in  establishing  that 
highest  speed  with  which  it  would  be  safe  to  run  cars  over  the 
road.  The  railroad  companies  have  exclusive  control  of  all  these 
considerations,  and  each  one  establishes  its  own  speed  at  its  own 
risk,  and  if  it  establishes  a  dangerously  high  speed,  it  is  liable  for 
any  injury  resulting  on  account  thereof,  and  cannot  shield  itself 
from  responsibility  under  the  patronage  and  acquiescence  of  the 
community. 

The  fact  that  trains  have  been  mn  over  a  railroad  line  at  a  high 
and  dangerous  rate  of  speed,  without  injury,  is  by  no  means  con- 
dnsive  Uiat  it  will  continue  to  be  so,  and  thereby  relieve  the  com- 
pany from  liability  on  account  thereof.  The  tacit  acquiescence  in^ 
and  toleration  of,  a  wrong  for  the  time  being,  by  the  community^ 
does  not  justify  a  repetition  and  perpetuation  of  the  wrong. 

The  only  authority  referred  to  by  counsel,  in  support  of  this- 

Sirt  of  the  eighth  charge,  is  the  case  of  Wilds  v.  The  Hudson 
iver  R.  R.  Co.,  29  N.  Y.  315,  from  which,  by  the  similarity  of 
the  language,  this  clause  of  the  instruction  appears  to  have  been 
drawn.  But  the  learned  judge,  in  making  this  extract  from  Judge 
Denio's  opinion  in  that  case,  omitted  a  very  important  part  there- 
of,  and  that  is,  that  "  If  it  be  clearly  shown,  that  on  the  occasion 
in  question  the  velocity  was  not  greater  than  that  which  had  been 
iwuallv  practised  for  a  considerable  period."  With  this  qualifica- 
tion, tne  usual  practice  for  a  considerable  period  would  tend  to 
fTOYe  the  reasonable  safety  of  the  speed.  Without  this  qualifica- 
tion  any  rate  of  speed  that  had  been  accomplished  without  acci- 
dent would  be  a  license  to  continue  the  same  velocity,  which 
certainly  is  not  the  law.  The  opinion  of  this  distinguished  judge, 
in  Wilds  v.  The  Hudson  River  K.  R.  Co.,  supra,  goes  to  the  very 
verge  of,  if  not  beyond,  the  right  point  upon  this  question.  The 
community  may,  for  a  considerable  lengtii  of  time,  uncomplain- 
ingly tolerate  a  wrong,  which  they  are  remediless  to  correct^  with- 
ont  that  toleration  amounting  to  a  tacit  consent  to  its  continuance. 
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But  it  may  be  questionable  whether  that  case  can  be  considered  as 
authority  in  the  case  under  consideration.  In  that  case  the  injury 
occurred  to  an  outsider  at  a  street  crossing,  where  there  was  no 
•contract  for  safety  existing  between  the  railroad  company  and.  the 
injured  party.  In  this  case  the  injured  party  was  travelling  in  the 
<5ompany's  cars,  under  a  contract  with  the  railroad  company  for 
safe  transit.  In  that  case  there  was  no  presumption  of  negligence 
■on  the  part  of  the  company  arising  out  of  the  fact  of  the  injury. 
In  tliis  case  there  was  such  presumption ;  hence  the  more  strict 
proof  in  this  case  on  the  part  of  the  company  to  rebut  such  pre- 
sumption. 

Tnis  clause  in  the  instruction  is  limited  to  the  means  of  deter- 
mining what  rate  of  speed  would  be  i^xcessive  or  dangerous,  and 
does  not  embrace  the  questions  as  to  what  was  the  rate  of  speed, 
or  whether  it  was  excessive  or  dangerous.  We,  therefore,  do  not 
•decide  anything  upon  either  of  these  questions. 

Tte  eleventh  instruction  reads  as  follows :  "  It  appears  that  the 
west-bound  express  passed  over  the  rail  a  short  while  oef  ore  the  east- 
bound  train,  in  which  Mr.  Newell  was  being  carried,  was  thrown 
from  the  track.  There  is  no  presumption  that  the  rail  was  broken 
before  this  train  (on  which  Mr.  Newell  was  riding)  reached  it,  and, 
if  the  plaintiff  claims  that  it  was,  the  burden  of  proof  is  upon 
him."'  _  ^ 

In  order  to  understand  the  application  of  this  instruction  it  is' 
necessary  to  refer  to  the  facts  as  established  by  the  evidence.  The 
injury  complained  of  occurred  by  the  car  in  which  appellee  was 
riding  leaving  the  track,  caused  by  a  broken,  or  the  breaking  of, 
JSL  rail.  The  injury  occurred  about  9  o'clock  a.m.  The  watchman 
passed  over  the  track  early  that  morning,  and  caused  this  rail  to  be 
put  in  the  place  of  another  broken  rail.  The  eastern  express  train 
iiad  passed  over  the  rail  between  the  time  of  its  being  put  in  and 
the  passa^  of  the  train  in  which  appellee  was  riding. 

Counsel  for  appellee  insist  that  the  rail  may  have  been  cracked 
or  broken  by  the  passage  of  the  eastern  express,  and  that  the  ap- 
pellant was  guilty  of  negligence  in  not  having  it  examined,  and 
repaired  if  injured,  before  the  passage  of  the  train  in  which  ap- 
pellee was  riding. 

This  theory  of  counsel  may  be  too  strong  against  the  railroad 
oompany.  To  require  it  to  examine  its  trade  between  the  passing 
of  its  trains  would  be  wholly  impracticable,  and  a  failure  to  do  so 
^ould  not  be  per  se  negligence.  This  instruction,  however,  does 
not  fully  come  up  to  this  proposition.  This  instruction  is  objec- 
tionable for  assuming  a  state  of  facts  to  exist,  without  leaving  them 
for  the  iury  to  determine  from  the  evidence. 

The  law  is  well  settled,  that,  where  a  passenger  is  injured  in 
oonsequence  of  a  train  running  off  of  the  track,  the  law  raises, 
prima  facie,  a  presumption  of  negligence  against  the  railroad  com- 
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jj.  CurtiB  t>.  The  Rochester,  etc.,  R  R.  Co.,  18  N.  Y.  634; 
jrton  V.  The  New  York,  etc.,  R  R  Co.,  89  N.  Y.  227 ;  Feital 
9.  Middlesex  R.  R  Co.,  109  Mass.  398  ;  Sherlock  v.  Ailing,  44 
Ind.  184;  The  Pittsburg,  etc.,  R.  R  Co.  v.  Williams,  74  Ind.462. 

This  inimy  occtirred  oj  the  breaking  of  a  rail  in  the  railroad 
track,  ana,  by  proof  of  the  fact  that  the  injury  occurred  on  account 
of  some  defect  in  the  road,  its  machinery  or  management,  the  gen« 
end  presumption  of  n^ligence  would  attach  to  the  com]^any,  and 
it  would  be  required  to  rebut  that  presumption  by  explaining  and 
proving  that  there  was  no  negli^nce  on  its  part.  Kow,  to  say 
that  DO  presumption  existed  in  relation  to  specific  facts  tending  to 
constitute  n^ligence,  and  that  the  onus  of  those  facts  was  changed 
to  the  injured  party,  would  be  to  rebut  and  destroy  the  general 
preemnption,  without  any  explanation  or  proof  whatever.  The 
company  must  rebut  the  general  presumption  of  negligence,  by 
proof,  and  to  say  the  injured  party  must  establish  the  facts,  by 
proo^  which  constitute  the  negligence,  without  the  general  pre- 
sumption being  removed,  woula  be  strange  logic,  and  certainlj^  erro- 
neous reasoning,  and  would  tend  to  confuse  and  mislead  the  jury. 

We  think  the  court  In  special  term  erred  in  its  instruction  to  the 
JQiy,  for  which  a  new  trial  ought  to  have  been  granted. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing  opin- 
ion, that  the  judgment  below,  at  general  term,  be,  and  it  is  hereby, 
in  all  things  affirmed,  with  costs. 

It  u  nroposed  in  the  following  note  to  collect  and  present  the  leading 
nthorineB  upon  the  question  of  uie  speed  of  railroad  trains  in  its  bearings 
apon  the  subject  of  negligence.  The  principal  case  is  almost  alone  in  its 
tiettment  of  this  subject  in  regard  to  the  carnage  of  passengers.  It  remains, 
therefore,  only  to  consider  the  question  with  regard  to  injuries  to  persons 
other  than  passengers. 

In  the  abeence  of  any  statutory  provision  no  rate  of  speed  on  the  part  of  a 
railroad  train  in  passing  a  crossing  is  negligence  per  se.  But  an  unusually 
high  rate  of  speed  is  evidence  of  negligence  wjiich  may  go  to  the  jury. 
WudB  «.  Hudson  River  R  Co.,  29  N.  T.  815;  Indianapolis,  etc.,  K.  Co.  v. 
Stables,  62  HI.  818;  Chicago,  etc.,  R.  Co.  «.  Payne,  59  HI.  584;  Hockford, 
etc,  R  Co.  V,  Hillmer,  72  fil.  285;  Warner  v.  New  York,  etc.,  R.  Co.,  44  N. 
T.  465;  Massoth  o.  Delaware  &  Hudson  Canal  Co.,  64  N.  Y.  524;  Black  v. 
Borliiiffton,  etc,  R  Co.,  88  Iowa,  515;  Artz  v,  Chicago,  etc.,  R  Co.,  44 

To  nam  a  crossing  at  the  rate  of  twenty-five  or  thirty  nailes  an  hour  has 
been  aedded  to  be  an  unreasonable  speed.  Reeves  «.  Delaware  &  Hudson 
Canal  Co.,  80  Pa.  St  454;  Massoth  o.  Delaware  &  Hudson  Canal  Co.,  64  N. 
Y.5a4.  '  . 

It  is  negligence  to  run  a  train  at  ni^ht  at  such  a  high  rate  of  speed  as  will 
prerent  the  same  being  stopped  withm  the  distance  at  which  the  engineer 
can  perceive  an  obstruction  on  the  track  by  the  aid  of  the  headlight.  Rail- 
road Co.  o.  Lyon,  7  Reporter,  556. 

In  Illinois  where  a  train  approaches  a  crossing  at  an  unusual  rate  of  speed 
there  is  no  law  requiring  it  to  slacken  such  speed  on  account  of  approaching 
teams.     Chicago,    etc.,  R.  Co.    v,  Harwood,  80  HI.  88.     Elsewhere  the 
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flame  doctrine  has  been  held  unless  special  circumstances  exist.  Whether  there 
are  such  special  circumstances  as  require  the  train  to  slacken  its  speed  is  for 
the  jury.    Zeigler  o.  R.  R,  5  8.  C.  221;  8.  C,  7  8.  C.  402. 

A  traveller  upon  a  highway  who  is  about  to  use  a  railway  croesinff  may  as- 
sume that  a  coming  train  is  approaching  at  a  lawful  rate  of  8pee£  Lkag- 
hoff  V.  Milwaukee  &  St.  Paul  R.  Co.,  19  Wise.  489;  Correll  o.  Burlington, 
C.  R  &  M.  R.  Co.,  88  Iowa,  129;  8chmidt  o.  Chicago  &  N.  W.  R  Co.,  83  III. 
405.  But  this  will  not  excuse  him  from  using  due  diligence  in  the  prem- 
ises. Calligan  «.  New  York,  etc.,  R  Co.,  59  N.  Y.  651 ;  Jetter  v.  New  York, 
etc.,  R  Co.,  6  Eeyes,  154. 

It  is  competent  for  the  legislature  to  pass  statutes  regulating  the  speed  of 
trains.  Horn  v.  Chicago  &  N.  W.  R.  Co.,  86  Wise.  468;  Haas  o.  Chicago  & 
N.  W.  R  Co.,  41  Wise.  44;  State  «.  Jersey  City,  5  Dutch,  170;  Toledo,  P.  A 
W.  R  Co.  «.  Deacon,  63  Bl.  91 ;  Chicago,  R  I.  &  P.  R  Co.  o.  Reidy,  66  BL 
48;  Chicago,  B.  &  Q.  R  Co.  v.  Haggerty,  67  BL  118;  Dannaher  v.  State,  8 
8.  M.  &  M.  649;  MobUe  &  O.  R  Co.  v.  Stote,  51  Miss.  137;  Whitson  v. 
Franklin,  84  Md.  892. 

Where  a  railroad  train  is  run  faster  than  is  allowed  by  statute  the  negli- 
gence of  the  company  is  usually  considered  gross.  Earle  o.  Kansas,  etc,  R 
Co.,  55  Mo:  476;  St.  Louis,  etc.,  R  Co.  o.  Dunn,  78  Bl.  197;  Massoth  o. 
Delaware  &  Hudson  Canal  Co.,  64  N.  Y.  524;  Chicago,  etc.,  R  Co.  o.  Beck- 
er, 84  Bl.  488;  Correll  «.  Burlington,  etc.,  R  Co.,  88  Iowa,  120;  Chicsgo, 
etc.,  R  Co.  ».  Reidy,  66  Bl.  46. 

The  mere  fact  of  running  a  railroad  train  within  the  limits  of  a  municipal- 
ity faster  than  is  by  the  municipal  ordinances  permitted  does  not  of  itself 
constitute  negligence.  It  is  merely  evidence  thereof.  Brown  o.  Buffalo  & 
State  Line  R.  Co.,  22  N.  Y.  191 ;  Cincinnati,  etc.,  R  Co.  d,  Lawrence,  13  Ohio 
St.  66;  Burlington  &  Mo.  R.  R.  Co.  v.  Wenat,  12  Neb.  76. 

The  question  of  the  speed  of  railroad  trains  is  also  often  debated  in  cases 
where  injuries  have  been  inflicted  upon  cattle  straying  on  the  track.  In  such 
cases  the  general  principle  seems  to  be  that  usually  in  the  absence  of  a  stat- 
ute no  rate  of  speed  is  neglige:.ce  per  se.  McEonkey  v,  Chicago,  B.  &  Q.  R 
Co,  40  Iowa,  205.  But  see  contra.  Reeves  v.  Delaware  &  Hudson  Canal  Co.,  80 
Penn.  St.  454.  But  a  high  rate  of  speed  is  evidence  of  negligence.  Mc- 
Pheeters  v,  Hannibal  &  St.  Jo.  R  Co.,  45  Mo.  22;  Pryor  v.  St.  Louis,  E.  C. 
&  N.  R.  Co.,  69  Mo.  215;  Edson  v.  Central  R  Co.,  40  Iowa,  47;  Morse  v. 
Rutland  &  B.  R  Co.,  27  Vt.  49;  Indianapolis,  etc.,  R  Co.  v.  Hamilton,  44 
Md.  76;  Burton  v.  Philadelphia,  W.  &  B.  R  Co.,  4  Harr.  (Del.)  252;  Chicago, 
etc.,  R  Co.  V.  Engle,  84  III.  897;  Pacific  R  Co.  «.  Houts,  12  Eans.  328; 
Latty  o.  Burlington,  etc.,  R.  Co.,  88  Iowa,  120. 

Where  an  engineer  sees  cattle  a  long  distance  off  upon  the  track  and  fuls 
to  give  any  signal  to  warn  them  off,  and  at  the  same  time  keeps  up  a  high 
rate  of  speed,  this  constitutes  negligence.  Blinois,  etc.,  R.  Co.  v.  Wren,  43 
Bl.  78 ;  Chicago,  etc.,  R.  Co.  v,  Barrie,  55  Bl.  227 ;  Rockford,  etc.,  R.  Co.  v. 
Linn,  67  Bl.  110;  Rockford,  etc.,  R  Co.  v.  Rafferty,  73  Bl.  58.  Where  if 
the  train  were  slackened  in  speed  the  cattle  would  have  a  chance  to  leave  the 
track,  the  engineer  in  charge  is  bound  thus  to  slacken  speed.  Lapine  d.  New 
Orleans,  etc.,  R.  Co.,  20  Lou.  Ann.  158;  Aycock  «.  Wilmington,  etc.,  R  Co., 
6  Jones  L.  (N.  C.)  232;  Jones  «.  North  Carolina  R  Co.,  70  N.  C.  626;  Page 
«.  North  Carolina  R  Co.,  71  N.  C.  222;  Paris,  etc.,  R.  Co.  v.  Mullins,  66  111. 
526;  Toledo,  etc.,  R  Co.  v.  McGinnis,  71  III.  847;  Searles  t;.  Milwaukee,  etc., 
R  Co.,  85  Iowa,  490;  Toledo,  etc.,  R  Co.  v.  Milligan,  52  Ind.  506. 

It  must,  nevertheless,  be  remembered  that  the  first  duty  of  a  railroad  com- 
pany is  to  its  passengers,  and  it  is  not  bound  in  order  to  avoid  injuries  to  cat- 
tle to  disarrange  its  schedule  time  or  endanger  the  lives  and  limbs  of  those 
using  its  cars.  Darling  v.  Boston,  etc.,  R.  Co.,  121  Mass.  118;  Maynardv. 
Boston,  etc.,  R.  Co.,  115  Mass.  458;  McDonnell  v.  Pittsfield,  etc.,  R  Co., 
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nSMasB.  564;  Barnes  v.  Salem,  etc.,  R.  Co.,  98  MasB,  660;  LouiBville,  etc., 
R.  Co.  9.  Ballaid,  2  Mete.  (Ey.)  177;  Smith  «.  Chicago,  etc.,  R.  Co.,  84 
Iowa,  506. 

8o  far  as  this  doctrine  carried  that  if  it  appears  that  the  train  will  suffer 
lea  danger  from  the  collision  with  the  cattle  when  going  at  a  high  rate  of 
speed  twi  at  a  low  one,  it  is  the  duty  of  the  engineer  to  put  on  such  higher 
rate,  even  thouffh  the  chances  of  escape  on  the  part  of  the  cattle  may  be 
thereby  dunini&ed.  Owens  v,  Hanmbal  &  St.  Jo.  R  Co.,  58  Mo.  887; 
Bemis  9,  Connecticut,  etc.,  R  Co.,  42  Vt.  875;  Louisville,  etc.,  R.  Co.  v, 
Mton,  14  B.  Mon.  75;  Eerwhacker  v,  Cleveland,  etc.,  R.  Co.,  8  Ohio  St. 
171 

Where  cattle  are  injured  or  killed  in  consequence  of  the  railroad  company 
nnming  its  trains  at  a  higher  rate  of  speed  than  is  allowed  by  statute,  the 
company  is  liable.    Toledo,  P.  &  W.  R.  Co.  «.  Deacon,  68  HI.  91 ;  Indian- 

Siobs  ft  St.  L.  R  Co.  9.  Peyton,  76  HI.  840;  Monahan  e.  Keokuk  ft  Des 
oines  R  Co.,  45  Iowa,  528;  Houston  ft  Texas  Central  R.  Co.  e.  Terry,  42 
l%z.451. 


Bbown 

CoNGBBSfi  AND  BakEB  St.  Ey.  Oo. 
(Advanee  Chm^  Miehigan.     (ktobfir  11,  1882.) 

Kegliffence  is  the  failure  to  observe,  for  the  protection  of  another's  inter- 
ests, tnck  care,  precaution  and  vigilance  as  the  circumstances  justly  demand 
aod  the  want  of  which  causes  him  injury.  And  it  cannot  be  presumed  but 
must  be  affirmatively  proved. 

A  passenger  on  a  street  car  who  wanted  to  smoke  and  knew  the  driver 
went  to  the  front  platform  for  the  purpose.  A  large  travelling  trunk  pre- 
vented bis  getting  on  the  platform,  ana  he  stood  on  a  lower  step  hanging 
only  by  the  driving  bar  and  the  iron  at  the  side  of  the  car.  He  rode  some 
distance  and  after  the  car  stopped  and  the  horses  were  watered  the  driver 
told  him  to  go  to  the  rear  platform  if  he  wanted  to  smoke.  He  started  a 
minute  later  to  do  so,  but  as  he  was  stepping  down  and  his  foot  was  nearly 
on  the  ground  the  driver  let  go  the  bri£e,  the  car  started,  and  he  was 
thrown  down  and  injured.  Hela,  that  in  an  action  against  the  railway  com- 
piny  for  the  injury  these  facts  did  not  make  out  a  cause  of  action. 

Ebbob  to  superior  court  of  Detroit. 

D.  £.  Prescott,  for  plaintiS.  Brennan  &  Donnelly,  for  defend- 
ant and  appellant. 

Mabston,  J. — This  action  was  brought  to  recover  damages  for 
injuries  sustained  by  reason  of  the  alleged  negligence  of  tne  de- 
fendant while  riding  upon  one  of  its  cars,  and  the  important  ques- 
tion, and  only  one  in  mv  opinion,  is  whetiher  under  tne  plaintiffs 
testimony  the  case  should  have  been  submitted  to  the -jury.  The 
plaintiff  testified,  in  substance,  that  on  the  night  of  October  10, 
1881,  he  with  his  wife  and  child  entered  one  of  the  defendant's  cars, 
in  which  there  was  an  abundance  of  room ;  that  he  then  went  out 
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of  the  car  and  walked  aronnd  to  the  front  platform  to  smoke ;  that 
the  car  was  alike  at  both  ends ;  that  there  was  on  the  front  pkt- 
form  a  lar^  travelling  trunk  which  prevented  him  from  getting 
onto  the  pmtf  orm ;  that  he  stood  npon  the  step  leading  thereto^ 
holding  onto  the  iron  on  the  dash-board  with  his  left  hand  and  the 
iron  on  the  side  of  the  car  with  his  right ;  that  the  driver  of  the 
car  and  he  were  acquainted ;  that  he  rode  in  this  way  some  dis- 
tance and  up  to  the  company's  bam  where  a  stop  was  made,  and 
some  conversation  had  between  the  driver  and  one  of  the  men  at 
the  barn.    I  now  quote  from  plaintiffs  testimony : 

^^I  couldn't  remember  exactly  what  the  conversation  was,  and 
finally  when  the  horses  got  watered,  he  (the  driver)  told  me  to  go 
to  the  rear  and  have  my  smoke;  to  go  to  the  rear  platform  if  I 
wanted  to  smoke.  Question.  Were  the  cars  stopped  or  in  motion 
when  he  told  you  that  i  Answer.  They  were  stopped.  Q.  What 
did  you  do?  A.  I  let  go  my  ri^fat  hand  from  the  car  and  leaned 
back  to  make  a  turn  to  step  down.  I  had  my  right  foot  just 
nearly  touching  the  ground.  Q.  How  far  from  the  ground  ?  A. 
Just  near  enough  to  nearly  touch ;  in  an  instant  he  let  go  the 
brake,  the  horses  started  up,  the  car  gave  a  sudden  jolt  and  by 
some  means  or  other  I  was  tnrown  round  in  front  of  the  car  nearly 
on  the  rail.  .  .  .  Q.  Now,  referring  back  to  the  accident,  yon  say 
the  driver  tightened  down  the  brake  and  stopped  ?  A.  Yes,  sir. 
Q.  Where  were  you  standing  or  in  what  position  were  you  until 
the  time  of  the  accident,  until  he  told  you  to  set  oflE  ?  A.  I  was 
in  the  same  position  that  I  was  riding.  Q.  Did  he  tell  you  to  get 
off  while  the  car  was  in  motion,  or  while  it  was  stopped?  A. 
While  it  was  stopped." 

On  cross-exammation  the  following :  "  Q.  Now  after  he  watered 
the  horses  he  told  you  to  go  to  the  rear  platform  ?  A.  Yes,  sir. 
Q.  And  you  started  to  do  it,  you  say?  A.  Yes,  sir;  I  started  to 
obey  his  order.  Q.  How  lon^  after  he  told  you?  A.  Right 
away.  Q.  Were  you  a  minute  f  A.  It  might  be ;  it  might  te  a 
little  more." 

The  evidence  fairly  presents  the  plaintiffs  case,  and  can  it  be  said 
to  tend  to  show  negligence  on  the  part  of  the  company's  servant,  the 
driver  ?  because  if  it  does  then  the  case  was  a  proper  one  to  go  to 
the  jury.  The  letting  so  of  the  brake,  the  starting  up  or  the 
horses,  and  the  sudden  jolt  of  the  car,  are  not  claimed  to  have  been 
other  than  what  always  takes  place  in  starting  a  car  like  the  one  in 
question,  so  that  in  either  or  all  of  those  acts  combined  no  negli- 
gence can  be  imputed  to  the  driver.  As  was  said  by  the  learned 
ludge  upon  the  trial  in  the  court  below,  the  whole  case  has  got  to 
hinge  entirely  upon  the  time  the  driver  gave  this  man  to  get  off 
after  he  told  him  to  eo  to  the  rear  platform. 

Now  whether  sufl^ient  time  was  given  or  not  must  depend, 
largely  at  least,  npon  th^  position  in  which  the  plaintiff  stood.    If 
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he  bad  to  descend  several  steps,  more  time  was  required  than  if 
there  was  but  one,  and  if  his  position  was  one  where  danger  was 
likely  to  result  or  conld  fairly  be  said  might  result  in  stepping 
dowQ,  especially  if  the  cars  were  stai*ted  up  or  in  motion,  then  of 
oonrse  more  time  should  be  given.  In  other  words,  adopting  what 
was  said  in  Chicago,  etc.,  K.  K.  v.  Smith,  46  Mich.  510  [S.  C.  9 
N.  W.  Bep.  830,]  what  was  there  in  the  age  of  the  plaintiff,  his 
appearance  or  knowledge  of  such  cars,  or  in  the  height  of  the  step 
upon  which  he  was  standing  from  the  ground  to  indicate  or  lead 
any  person  to  suppose  that  he  would  fall  ?  Would  not  falling 
noder  such  circumstances  be  indeed  a  rare  exception  and  not  the 
role,  and  if  so  how  can  the  act  of  the  driver  be  made  the  founda- 
tion of  a  liability  in  this  case  ?  This  action  is  based  upon  the 
theory  of  negligence,  which  consists  in  the  failure  to  observe  that 
degree  of  care  which  the  law  requires  for  the  protection  of  the  in- 
terests likely  to  be  injuriously  affected  by  the  want  of  it.  Flint 
&  P.  M.  R.  R.  V.  Stork,  38  Mich.  717.  It  is  "  the  failure  to  ob- 
serve, for  the  protection  of  the  interests  of  another  person,  that 
degree  of  care,  precaution  and  vigilance  which  the  circumstances 
ijBtly  demand  whereby  such  other  person  suffers  injury,"  f Cooley, 
TortB,  630,)  and  as  already  said  in  order  to  ascertain  whetner  the 
acts  of  the  servant  in  setting  free  the  brake  at  the  time  he  did 
was  negligence  or  not,  we  must  look  at  the  situation  of  the  plain- 
tiff, as  known  to^he  driver,  and  the  time  reasonably  required  to 
obey  his  orders. 

The  plaintiff  testifies  that  it  might  be  a  minute  or  more  after  he 
was  directed  to  go  to  the  rear  platform  before  he  attempted  to 
obey.  A  minute  is  but  a  short  period  of  time,  and  yet  it  would  be 
amply  sufficient  to  enable  persons  of  average  phvsical  ability  to 
step  from  off  the  lower  step  of  a  street  car  onto  the  ground  with 
absolute  safety.  We  need  not,  however,  in  my  opinion,  dispose  of 
this  case  upon  this  question  of  time  alone,  as  I  think  there  was  nothing 
in  the  situation  of  the  plaintiff  which  could  render  the  question  of 
time  given  a  material  one.  It  does  not  appear  that  the  step  upon 
which  the  plaintiff  stood  was  unusually  hign  or  that  with  ordinary 
care  on  his  part  he  could  not  have  stepped  down  with  perfect 
safety  to  himself,  even  although  the  car  was  being  started  in  the 
usual  and  ordinarv  wav. 

As  was  said  m  Grand  Rapids,  etc.,  R.  Co.  v.  Judson,  34 
Mich.  507,  '^  Negligence  cannot  be  presumed,  but  must  be  affirma- 
tively proved,  and  as  it  cannot  be  presumptively  negligent  to  run 
in  the  usual  manner,  without  proof  that  such  usual  manner  is  itself 
improper,  (which  can  rarely  happen,)  the  defendant  below  was  en- 
titled to  a  charge  that  this  cause  of  action  was  not  made  out"  I 
un  of  opinion,  therefore,  that  the  judgment  should  be  reversed 
with  costs  and  a  new  trial  ordered. 

(The  other  justices  concurred.) 

8  A.  &  £.  R  Ca8.-25 
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John  Downey 

V, 

George  Hendbie. 

(46  Michigan  BeporU.     October  5,  1881.) 

It  is  contril>utOTy  negligence  for  a  paaaenger  of  ordinary  common  sense  to 
flit  on  the  dririnff-bar  of  a  street  car  even  at  the  driver^s  InTitation,  if  there 
is  room  for  him  inside  the  car. 

Courts  must  take  judicial  notice  of  what  everybody  knows  with  regard  to 
the  incidents  of  railway  travel. 

In  an  action  for  an  injury  caused  by  falling  off  the  front  ndl  of  a  street 
car,  and  beinff  run  over,  the  defendant's  testimony,  which  was  not  contra- 
dicted, showed  that  the  driver  made  every  effort  to  rescue  the  plaintiff  as  be 
fell,  and  stopped  his  car  as  soon  as  he  could.  Heldy  that  so  far  as  running 
over  him  was  concerned  there  was  no  question  of  negligence,  on  defendant's 
part,  to  go  to  the  jury. 

Ebbob  to  Superior  Court  of  Detroit. 

Case.     Plaintiff  brings  error.     Affirmed. 

Don.  M.  Dickinson  (Griffin,  Dickinson,  Thnrber  &  Hosmer)  for 
plaintiff  in  error.  A  passenger  is  not  guilty  of  contributory  negli- 
gence in  taking  a  position  to  which  he  has  been  invited  by  me 
conductor.  Burns  v.  Bellefontaine  Co.,  50  Mo.  139;  Clark  v. 
Eighth  Ave.  R.  R.  Co.,  36  N.  Y.  135 ;  nor  if  tne  position  is  oc- 
cupied by  consent  of  the  conductor,  or  with  his  knowledge  without 
objection.  O'Donnell  v,  Allegheny  Co.,  59  Penn.  St.  239 ;  Dunn 
V.  Grand  Trunk  R.  Co.,  58  Me.  187;  10  Am.  Law  Reg.  (N.  S.) 
615 ;  Carroll  v.  N.  Y.,  etc.,  R.  R.,  1  Duer,  571 ;  Jacobus  v,  St. 
Paul  R.  R.  Co.,  20  Minn.  125 ;  Washburn  v.  R.  R.  Co.,  3  Head 
(Tenn.),  638 ;  Phila.  v.  Derby,  14  Howard,  468 ;  a  man  is  bound 
to  take  reasonable  care  of  himself ;  but  whether  he  does  this  or 
not,  it  does  not  relieve  anybody  else  from  the  duty  of  also  taking 
reasonable  care.  Radley  v.  London.,  etc.,  R.  R.,  L.  R.,  10  Exch. 
100 ;  Davies  v,  Mann,  10  M.  &  W.  546 ;  the  doctrine  of  contribu- 
tory negligence  and  its  qualification  is  well  stated  by  Lord  Pen- 
zance in  Radley  v.  London,  etc.,  R.  R.  (1876),  L.  R.  1  App.  Cas. 
759;  though  plaintiff's  negligence  may  have  contributed  to  the 
accident,  yet  if  defendant  could,  by  the  exercise  of  oixlinary  care, 
have  avoided  the  mischief  which  happened,  plaintiff's  negligence 
will  not  excuse  him.  McCune  v.  B.  C.  R.  &  N.  Ry.  Co.,  52  la. 
600 ;  Morris  v.  C.  B.  &  Q.  R.  Co.,  45  Iowa,  29 ;  Cooley  on  Torts, 
674  and  cases. 

Brennan  &  Donnelly  for  defendant  in  error.  A  street  railway 
passenger  must  keep  himself  within  the  limits  provided  for  his  ac- 
commodation, and  if  he  places  himself  in  a  dangerous  position  he 
must  do  80  at  his  own  risk.    Todd  v.  Old  Colony  R.  Co.,  3  AUeu, 
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18,  7  Allen,  208;  Hickey  v.  Boat.  &  Lowell  K.  R.,  14  Allen,  429; 
Pittsburg  R  B.  v.  McClnrg,  56  Penn.  St.  294 ;  Indianapolis  B. 
R.  tJ.  Rutherford,  29  Ind.  82 ;  Spooner  v.  Brooklyn  City  R.  B.,  31 
Barb.  419;  Tregear  v.  Dry  Dock  Bailway,  14  Abb.  Prac.  (N.  S.) 
49. 

GsAYBS,  J. — The  plaintiff  having  taken  passage  on  a  street  car 
of  the  defendant  fell  from  the  car  and  the  wheels  crushed  his 
elbow.  He  was  between  forty  and  fifty  years  old,  a  butcher  and 
dealer  in  fat  cattle,  had  lived  many  years  in  Detroit,  was  familiar 
with  street  cars  and  with  that  which  injured  him.  He  brought 
this  action  to  recover  for  the  injury,  and  when  the  evidence  was 
dosed,  the  learned  judge  being  of  opinion  that  it  was  too  obvions 
to  be  questioned  that  the  plamtifiPs  own  negligence  was  the  ma- 
terial if  not  the  exclusive  cause  of  his  being  hurt,  directed  a  verdict 
for  defendant.  It  is  now  nrged  that  in  view  of  the  state  of  the 
evidence  the  plaintiff  was  entitled  to  have  the  sense  of  the  jury  on 
it  .  _ 

The  facts  of  negligence  alleged  as  the  cause  of  injury  are  claimed 
to  present  two  separate  grounds  of  recovery;  and  viewing  the  dec- 
kiation  under  this  theory,  and  as  favorably  as  possible  for  the 
plaintiff,  they  may  be  stated  substantially  as — ^first,  assiming  the 
plaintiff  to  a  seat  from  which  there  was  danger  he  would  be  thrown 
and  injured  in  case  of  a  sudden  jerk  of  the  car,  and  then  causing 
sneh  jerk  by  starting  up  the  horse  by  a  blow  of  the  driver's  whip ; 
and  second,  negligently  running  over  the  plaintiff  after  he  had 
been  thrown  from  the  car  to  the  track. 

Whatever  color  is  found  in  the  case  for  the'  claim  made  by  the 
plaintiff's  counsel  for  a  submission  to  the  jury  on  the  ground  first 
mentioned,  is  confined  to  the  plaintiff's  own  testimony.  He  en- 
tered the  car  at  the  rear  end,  passed  right  through  to  the  front 
platform  where  the  driver  stood,  and  sat  down,  with  his  back  out, 
on  the  driving-bar,  a  thin  iron  rail  not  exceeding  an  inch  in  thick- 
ness. The  car  was  moving  at  a  moderate  pace,  and  when  it  had 
gone  a  short  distance  only,  the  plaintiff  fell  off  backward  and  the 
wheels  passed  over  his  arm. 

There  was  no  conductor  except  the  driver,  and  fare  was  paid  at  a 
box  placed  at  the  front  door.  Both  doors  were  standing  open,  and  the 
plaintiff,  as  he  testified,  went  forward  to  pay  his  fare,  at  which  the 
driver  called  him  out  and  invited  him  to  be  seated  on  the  bar,  and 
he  seated  himself  accordingly.  That  there  was  abundance  of  un- 
ooenpied  seating  room  inside  the  car  and  that  he  was  not  hindered 
by  any  one  from  sitting  there.  That  the  care  had  moved  about 
one  block  when  the  driver  struck  the  horse  and  "  tipped  "  plaintiff 
over.  That  the  blow  caused  the  car  to  "jump  nim  rignt  off." 
There  is  no  evidence  that  the  driving  of  the  car  was  not  according 
to  the  usual  and  proper  mode. 
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This  part  of  the  case  is  not  much  pressed;  but  the  point  is 
understood  as  being,  that  granting  the  diiving-bar  to  have  oeen,  as 
the  plain  tifiE  knew,  a  dangerous  seat,  and  a£o  admitting  that  the 
fact  of  his  occupying  it  was  a  proximate  contributory  cause  of  his 
injury ;  yet  as  ms  sitting  there  was  on  the  driver's  invitation  it 
ought  not  to  be  reckoned  as  contributory  negligence.  There  is  no 
doubt  that  it  has  been  laid  down  as  a  rule  tlmt  an  assignment  of 
the  passenger  by  the  carrier  to  a  position  of  danger  may  in  case  of 
injury  estop  the  carrier  from  setting  up  the  occnpation  of  that  posi- 
tion as  contributory  negligence.  But  the  rule  is  plainly  not  one  of 
universal  application. 

Be^d  must  be  had  to  the  passenger's  capacity  to  look  out  for 
hiina& ;  to  the  opportunity  there  may  be  to  get  a  safer  position ; 
to  the  distinctness,  certainty  and  extent  or  degree  of  the  peril,  and 
so  on. 

Take  the  case  of  a  child,  and  the  case  of  a  man  eveiy  way  quali- 
fied to  take  care  of  himself ;  the  case  where  the  position  given 
seems  tolerably  safe  and  no  .better  one  is  perceived ;  and  the  case 
where  it  is  manifestly  one  full  of  dan^r  and  a  safe  one  is  known 
which  is  equally  accessible.  It  would  be  very  unreasonable  to 
apply  the  rule  equally  to  all.  May  the  ordinary  passeuTOr,  with 
his  eyes  open  and  with  abundant  accommodations  before  him 
which  are  safe,  accept  an  invitation  from  the  carrier  to  ride  on  the 
cow-catcher,  and  then,  if  injury  arise  from  it,  be  allowed  to  set  up 
the  invitation  as  a  le^  answer  to  the  charge  of  contributory  neg- 
ligence f  To  conclude  that  he  might  would  be  to  permit  a  person 
of  full  capacity  to  exempt  himself  from  the  duty  and  responsi- 
bility appertaining  to  him  as  a  moral  being  and  in  substance  to 
stultify  himself  in  order  to  cast  a  liability  on  another. 

"  Judges  cannot  denude  themselves  of  the  knowledge  of  the  in- 
cidents of  railway  travelling  which  is  common  to  us  all."  Siner  v. 
Great  W.  Ky.  Co.  L.  K.  4  Ex.  123 ;  Dublin,  Wicklow,  and  Wex- 
ford Ky.  Co.  V.  Slattery,  3  App.  Cas.  1155 ;  24  Eng.  713 ;  Lake 
S.  and  M.  S.  K.  R.  Co.  v.  MUler,  25  Mich.  274.  And  in  the  ex- 
ample put  the  negligence  would  be  so  obvious  and  its  commission 
so  palpably  and  certainly  inexcusable  that  a  court  would  not  be 
justified  in  treating  the  question  of  the  passenger's  responsibiUty 
as  an  open  one.     A  direct  charge  would  be  called  for. 

Other  cases  may  be  suppose^  where  from  the  nature  of  the  cir- 
cumstances a  blind  acceptance  of  the  carrier's  suggestion,  however 
hazardous,  would  not  so  clearly  reveal  the  passene^er's  disrerard  of 
that  primary  daty  which  reste  on  eveiy  one  to  elert  his  oXwiU 
and  judgment  to  guard  against  needless  perils,  as  to  justify  the 
judge  in  taking  the  matter  from  the  jury.  No  doubt  the  riding 
on  a  cow-catcher  would,  to  ordinary  apprehension  if  not  in  fac^ 
be  an  exposure  to  consequences  more  serious  than  any  at  all  prob- 
able to  arise  from  riding  on  the  driver's  bar  of  a  street  car  in  the 
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way  in  which  the  plaintiff  rode  on  this  occasion ;  but  the  unfitness 
of  the  situation  and  the  fact  that  it  involves  great  risk  of  some 
injary  more  or  less  severe  and  is  therefore  one  of  extreme  danger, 
is  ja8t  as  conspicuous  in  the  one  case  as  in  the  other. 

Indeed,  the  proposition  is  a  plain  one  that  different  exposures 
to  material  bodily  injury  may  be  equally  great,  whilst  the  severity 
of  the  injuries  threatened  by  the  exposures  may  be  entirely  dii- 
ferent. 

WaB  there  any  proper  case  to  be  submitted  on  the  second 
ground !  The  position  taken  here  is,  that  supposing  the  plaintiff's 
fall  to  have  arisen  from  his  own  carelessness,  yet  tiiat  the  defend- 
ant was  then  bound  to  use  ordinary  care  to  avoid  hurting  him, 
and  that  there  was  evidence  before  the  jury  tending  to  show  that 
he  did  not.  The  argument  for  this  view  concedes  that  the  evi- 
dence given  for  the  plaintiff  affords  no  basis  for  it,  and  that  the 
record  contains  nothing  to  countenance  it  except  the  testimony  of 
Mr.  Whiting,  a  witness  for  the  defendant.  The  various  witnesses 
had  different  opportunities  for  seeing  what  took  place,  some  notic- 
ing one  incident  and  some  another,  and  each  has  explained  in  his 
own  style  how  matters  looked  to  him,  in  his  position  and  under 
his  state  of  mind  and  attention.  But  as  to  the  point  under  con- 
sideration the  testimony  of  no  one  derogated  from  the  current 
tendency. 

We  shall  not  pause  to  examine  the  right  of  a  trial  judge  to  step 
aside  from  the  plaintiff's  evidence  and  take  up  and  put  to  the  jury 
as  an  account  on  which  a  finding  for  the  plaintiff  would  be  regu- 
lar the  statements  of  a  witness  on  the  other  side  who  assumes  to 
give  only  a  part  of  the  transaction,  and  shows  that  he  was  not  in 
a  situation  to  see  the  rest  and  did  not  see  it,  and  whose  testimony 
as  far  as  it  goes  is  reconcilable  with  the  other  evidence  for  the  de- 
fence. The  inquiry  is  unnecessary  because  the  case  may  be  well 
disposed  of  on  the  theory  of  plaintiff's  counsel. 

What  were  the  circumstances,  so  far  as  indicated  by  Mr.  Whit- 
ing! He  sat  on  the  front  seat  next  to  the  platform,  and  with  his 
back  towards  it,  and  on  the  same  side  from  which  the  plaintiff  fell. 
He  was  engaged  in  conversation  with  Mr.  Dyer.  His  position  en- 
abled him  by  a  "  side  glance"  to  look  out  the  window.  The  plain- 
tiff fell  backward  from  the  rail  and  a  noise  occuiTed,  and  the  wit- 
ness made  a  "side  glance,"  and  looking  through  the  window  saw 
the  plaintiff  clinging  with  both  hands  to  the  **  dash-board."  He 
was  dragging  on  the  ground  nearly  under  the  car,  and  was  so 
dragged  about  ten  feet.     The  witness  did  not  look  towards  the 

Elatform,  and  did  not  see  the  attempt  by  the  driver,  as  explained 
y  other  witnesses,  to  extricate  or  save  the  plaintiff.  What  he  saw 
was  by  looking  through  the  window  and  he  did  not  see  the  driver. 
He  Bays  the  car  was  going  auite  slow,  and  when  he  discovered  the 
plaintiff  clinging  to  the  ^'  dash-board "  the  brake  was  on  and  the 
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car  under  check,  and  he  thonght  the  car  was  stopped  as  quick  as 
possible.  When  we  consider  that  the  plaintiff  was  a  heavy  man,  that 
he  fell  off  backwards,  that  the  driver  had  his  horse  and  the  brake 
to  attend  to,  and  actually  caught  hold  of  the  plaintiff  and  tried  to 
rescue  him,  and  that  the  space  of  time  between  the  fall  and  the 
injury  could  not  have  exceeded  five  seconds,  it  is  Impossible  to 
say  that  there  were  any  facts  on  which  the  jury  could  find  that 
the  defendant,  after  the  plaintiff's  fall,  omitted  to  do  anything 
which  a  street  railway  company  of  ordinary  care  would  have  done 
in  the  like  circumstances. 

I  think  the  judge  committed  no  error  in  ordering  a  verdict  for 
the  defendant,  and  that  the  judgment  should  be  affu*Ened  with 
costs. 

The  other  justices  concurred. 

Bee  note,  2  Am.  and  E.  R  R  Gas.  26;  also  note  to  Louisville^  etc,  R  R 
CSa.  o.  Weams,  post,  p.  — . 
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V. 

McCooL. 

(Adoance  Casey  Indiana.   October^,  1882.) 

The  principle  that,  where  a  passenger  is  injured  while  in  course  of  trans- 
portation  by  a  common  carrier,  proof  of  the  occurrence  of  the  accident  con- 
stitates  prima  facie  proof  of  negligence  on  the  carrier^s  part,  applies  equally 
whether  the  cause  of  the  accident  is  attributed  to  the  machlnexy,  or  to  the 
act  or  omission  of  the  carrier's  servants. 

A.  brought  an  action  against  a  steamboat  company,  alleging  that  while 
standing  at  the  foot  of  a  stairway  on  the  defendant  company's  boat  he  was 
injured  by  a  bale  of  cotton  which  the  defendant's  servants  negligently 
allowed  to  fall  down  the  hatchway.  On  the  trial  the  court  admitted  evi- 
dence on  behalf  of  the  plaintiff  to  show  that  the  stairs  of  the  boat  in  question 
were  steeper  than  the  stairs  of  other  boats.  Held,  that  this  evidence  was 
foreign  to  the  issue,  and  should  have  been  excluded,  and  that  its  admission 
constituted  error. 

Where  an  attempt  is  made  to  impeach  the  credibility  of  a  witness  by  proof 
of  bad  reputation,  the  party  making  such  attempt  may — Shaving  proouced 
slight  evidence  of  bad  reputation  at  the  time  of  tne  trial — extend  oack  his 
evidence  on  that  point  for  a  reasonable  period. 

Appeal  from  the  Vanderbure  Superior  Court 
Denby  &  Kumbler,  for  appellant. 

B.  &  Gr.  Shackelford,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that  the 
appellant  is  a  common  carrier  of  passengers,  owning  and  using  for 
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the  purpofie  of  canying  passengers  for  hire  a  steamboat  called  the 
James  D.  Parker;  that  lie  was  received  as  a  passenger  on  said 
boat;  that  while  standing  near  the  foot  of  a  stairway,  used  for 
discharging  and  receiving  passengers  and  freight,  the  appellant's 
servant^  engaged  in  loading  a  bale  of  cotton  goods  of  great  weighty 
negligently  suffered  it  to  fall  from  the  top  of  the  stairway  upon 
the  appellee,  seriously  bruising  and  wounding  him. 

The  questions  requiring  examination  arise  upon  the  ruling  deny- 
inga  new  triaL 

The  appellee  proved  by  Robert  Eoberts  that  at  the  time  of  the 
trial,  and  in  Evansville,  the  reputation  of  Jacob  Hoylin,  one  of 
appellant's  witnesses,  was  bad,  and  was  afterwards  permitted  to 
prove  by  Andrew  J.  Suthledge  what  it  was  prior  to  his  removal 
to  Evansville,  in  the  town  of  Newburg,  eight  miles  distant,  and 
while  he  (Hoylin)  lived  there  a  time  two  or  three  years  anterior 
to  his  taking  up  his  residence  in  Evansville. 

On  cross-examination  Soberts  testified  as  follows :  "  I  never  heard 
any  one  in  Evansville  say  anything  about  Hoylin's  reputation,  ex- 
cept John  Ingle.  I  heard  him  say  it  was  bad  a  year  a^o  next  sum- 
mer. I  have  heard  my  father  and  others  talk  about  his  reputation 
at  Newburg."  It  may  be  granted  that  Koberts's  testimony  is  not 
very  much  weight,  yet  it  certainly  does  tend  to  prove  the  I'eputa- 
tion  at  the  time  of  the  trial,  and  at  the  place  wnere  the  witness 
Hoylin  then  resided,  and  this  gave  the  appellee  a  right  to  go  back, 
within  reasonable  limits,  to  other  times  and  places.  Where  there 
is  evidence  showing  the  character  at  the  time  of  the  trial,  the 
asailing  party  may  follow  back  the  line  of  the  witness's  life  to 
ascertain  what  it  was  at  a  prior  time.  Keputations  ordinarily  are 
things  of  slow  growth,  but  there  may  possibly  be  cases  where  the 
tnmsformation  from  good  to  bad  or  bad  to  good  is  sudden  and 
rapid.  However  this  may  be  the  question  is  one  of  fact,  and  the 
jniy  are  to  be  put  in  possession  of  such  evidence  as  shall  enable 
them  to  intelligently  comprehend  and  decide  it.  If  any  attacking 
party  should  prove  the  reputation  for  a  month  before  the  trial, 
would  he  not  greatly  strengthen  his  attack  by  travelling  back  a 
year  or  two,  and  showing  the  continuous  nature  of  the  witness's 
reputation  ?  So  if  the  witness  assailed  should  show  his  reputation 
at  the  same  period,  would  he  not  materially  strengthen  his  defence 
of  his  character  by  evidence  runninff  back  into  his  life  for  a  rea^ 
sonabletime?  Suppose  for  illustration  the  assailing  party  gives 
eyidence  of  the  witness's  reputation  for  a  brief  time  before  the 
trial,  as  a  day,  a  week,  a  month,  and  the  defending  party  gives 
evidence  commencing  at  the  same  period,  and  extending  back  to 
other  times,  would  not  the  case  of  the  latter,  all  other  things  equal, 
be  much  the  stronger? 

The  cases  are  all  agreed  th&t  the  character  at  the  time  of  the 
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trial  18  the  question  in  iaene,  \mt  they  are  not  all  agreed  as  to  how 
this  iflsne  shall  be  proved. 

Some  of  the  cases  in  onr  own  reports  intimate  that  the  evidence 
must  be  confined  to  the  time  #f  the  trial ;  othei:s  say  that  the  evi- 
dence may  be  directed  to  a  reasonable  time  anterior  to  the  trial, 
but  with  the  question  as  presented  in  the  cases  referred  to  we 
are  not  at  present  immediately  concerned,  for  here  there  was  some 
evidence  of  the  witness's  reputation  at  the  time  of  the  trial,  and 
this  fact  distinguishes  the  case  in  hand  from  those  referred  to.  We 
think  that  tlie  appellee  had  a  right  to  take  up  the  witnees's  repu- 
tation, and  trace  it  back  within  reasonable  bounds,  for  such  a 
length  of  time  as  should  enable  the  jury  to  decide  upon  the  credi- 
bility of  the  witness,  who  spoke  of  it  with  reference  to  the  time  of 
the  trial,  and  we  cannot  say  that  two  or  even  three  years  was  an 
unreasonable  limit. 

In  People  v.  Abbott,  19  Wend.  192,  Cowen,  J.,  said :  "  The 
character  of  the  habitual  liar  or  2>erjurer  seven  years  since  would 
go  at  least  to  fortify  the  testimony  which  should  now  fix  the  same 
character  to  the  same  p^'son.  Witnesses  must  speak  on  this  sub- 
ject in  the  past  tense. 

"  Character  cannot  be  brought  into  court  and  shown  to  then  at 
the  moment  of  trial.  A  long-established  character  for  good  or  evil 
is  always  more  striking  and  more  to  be  relied  on  tlian  that  of  a 
day  or  month  or  a  year." 

Grandison  Terry,  a  witness  for  the  appellee,  was  asked  upon  his 
direct  examination  this  question : 

"How  do  the  steps  on  the  Parker  compare  with  the  stepson 
other  steamboats?"  Appellant's  counsel  objected  and  stiUxso  spe- 
cific grounds  of  objection.  It  will  be  seen  from  our  synopsis  of  the 
comjuaint  that  there  is  no  charge  that  the  steamboat  was  impi-operly 
constructed  or  equipped,  and  tnat  the  sole  cause  of  complaint  is  the 
negligence  of  the  servants  who  were  engaged  in  moving  the  bale  of 
cotton  goods. 

The  appellant  was  not,  therefore,  called  upon  to  meet  any  ques- 
tion as  to  the  manner  in  which  its  boat  was  constmcted ;  the  only 
charge  it  was  required  to  defend  was  that  of  the  negligence  of  its 
servants.  It  was  competent  to  prove  the  location  of  the  stairway, 
its  abrupt  or  gradual  ascent,  for  tiiese  were  matters  connected  with 
the  occurrence  which  caused  the  appellee's  injury. 

It  was  proper  to  show  all  the  surroundings  lor  the  purpose  of 
enabling  the  jury  to  correctly  determine  the  question  of  negligence 
on  the  part  oi  the  appellant  as  well  as  the  question  of  the  appellee's 
freedom  from  negligence.  But  it  was  not  proper  to  bring  into  the 
case  a  question  as  to  whether  the  stairway  was  or  was  not  con- 
structed with  due  care  and  skill.  Evidence  that  the  stairway  was 
MXk  insufficient  and  defective  one  might  support  a  cause  of  action, 
but  not  the  one  declared  on,  and  the  appellee  had  no  right  to  estab- 
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lifih  any  other.  He  had  before  asking  the  qnestion  we  have  copied 
fullj  proved  the  situation,  condition  and  kind  of  stairway  on  the 
Bteamboat  Parker,  and  by  this  question  and  answer  went  much 
farther  and  proved  it  to  be  not  a  proper  one  as  compared  with  those 
of  other  steamboats.  The  question  calls  for  a  comparison  with 
other  stairways,  and  carries  the  investigation  beyond  the  particular 
boat  on  whicn  the  appellee  received  his  injury.  The  question  and 
answer  would  naturally  induce  the  jury  to  believe  that  they  were 
trying  the  question  of  the  negligent  construction  of  the  stairway  as 
well  as  the  question  of  the  negligence  of  the  servants  who  were  mov- 
ing the  bale  of  goods.  Suppose  that  a  railway  company  were  sued 
for  the  negligence  of  a  brakeman  in  using  a  brake,  would  it  be 
proper  on  the  trial  of  such  a  case  to  prove  .that  the  brake  was  an 
improper  or  defective  one  ?  Or,  to  put  another  case,  suppose  an  en- 
gineer were  taking  fuel  and  should  carelessly  drop  it  upon  a  pas- 
senger, and  the  company  for  this  cause  were  sued,  would  it  be  proper 
to  prove  a  defect  in  the  locomotive  ?  But  the  present  case  is  even 
stronger,  for  the  witness  is  asked  to  make  a  comparison,  and  this 
oonld  only  be  for  the  purpose  of  showing  that  the  stairway  was  an 
improper  and  defective  one  because  not  as  safe  or  suitable  as  those 
of  other  boats,  and  this  surely  was  clearly  outside  of  the  issue. 
Hudson  V.  Densmore,  68  Ind.  89. 

It  is  no  doubt  true  that  when  the  question  is  which  of  two  per- 
sons is  the  taller,  or  which  of  two  stairways  the  steepest,  that  a 
non-expert  witness  may  state  whidi  he  believes  to  be  tne  taller  or 
steeper,  for  this  is  reallv  not  the  expression  of  an  opinion,  but  the 
expression  of  a  conclusion  derived  from  the  observation  of  facts. 
If  m  this  case  the  issue  had  been  whether  the  Parker's  stairway 
was  steeper  than  that  of  another,  or  other  designated  boats,  a  wit- 
ness who  had  seen  them  all  might  state  which  he  believed  to  be 
tbe  steener.  This  was  not,  however,  the  issue,  and  the  testimony 
w«8  irrelevant.  If  a  carrier  was  sued  for  negligence  in  using  ve- 
liicles  or  boats  of  improper  and  unsafe  character,  it  would  not  even 
then  be  proper  to  asK  such  a  question  as  that  propounded  to  the 
witness  m  tnis  case.  It  certainly  is  not  competent  to  ask  for  such 
a  general  comparison  as  was  here  done,  if  indeed  it  be  competent 
to  ask  for  a  comparison  at  all.  To  permit  counsel  to  enter  into 
sach  an  inquiry  upon  the  direct  examination  would  lay  open  an  al- 
most boundless  field.  It  would  bring  into  question  all  the  boats  to 
which  the  witness  had  reference,  and  would  involve  an  inquiry 
into  the  construction  and  character  of  each  and  all  of  them.  It 
would  do  even  more  than  this,  for  it  would  lead  to  conflict  of 
opinions  as  to  which  was  the  better  and  safer,  and  thus  carry  the 
investigation  to  most  unreasonable  lengths.  We  are  speaking  now 
of  a  direct  examination,  for  it  is  sometimes  proper  on  cross-exami- 
nations, in  order  to  test  the  witness'  competency  as  an  expert,  to 
permit  inquiry  as  to  his  standards  of  comparison. 
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Appellee's  counsel  say  that  if  the  testimony  was  incompetent,  it 
was  not  material  and  did  no  harm.  If  we  could  clearly  see  that 
the  testimony  did  not  harm  the  appellant,  we  should  not  reverse 
for  the  error  in  admitting  it,  but  tnis  we  cannot  do.  The  case  is  a 
dear  one  upon  the  evidence,  and  we  are  unable  to  see  that  the  ad- 
mission of  this  incompetent  testimony  mi^ht  not  have  turned  the 
scale  against  the  appellant.    Mays  v.  Hedges,  79  Ind.  288. 

It  is  contended  oy  appellant's  counsel  that  where  an  injury  hap- 
pens to  a  passenger  through  the  act  of  a  servant,  the  burcfen  of 
proving  negligence  is  upon  the  passen^r,  and  that  the  rule  that 
where  an  injury  is  proved  a  prima  facie  case  is  made  applies  only 
to  defects  in  machinery  for  carriage,  and  not  to  the  acts  of  the  car- 
rier's servants.  A  distinction  is  attempted  to  be  drawn  between 
the  liability  for  the  condition  of  the  machinery  of  transportation 
and  the  responsibility  for  the  servants  engaged  to  operate  the  ma- 
chinery. The  case  of  the  Federal,  etc.,  Co.  v.  Gibson,  Rep.  443,. 
is  cited  in  support  of  the  position  of  the  counseL  If  that  case  is 
to  be  understood  as  holding  such  a  doctrine  as  counsel  maintain, 
we  cannot  ^ive  it  our  approval.  We  are  unwilling  to  sanction  the 
doctrine  which  the  appellant  insists  on,  for  we  re^rd  it  as  unsound 
in  principle  and  in  conflict  with  tlie  decided  weight  of  authority. 
The  duty  of  a  common  carrier  is  not  only  to  provide  safe  machin- 
ery, but  also  to  employ  competent  persons  to  operate  it,  and  to  see 
to  it  that  they  are  not  negligent. 

The  duty  is  the  same  as  to  tlie  capacity  and  conduct  of  the  ser- 
vants as  it  is  in  respect  to  the  means  of  transportation.  If  the 
machinery  is  perfect  and  the  servant  who  operates  it  negligent, 
there  is  a  breach  of  duty.  There  is  no  reason  for  making  a  dis- 
tinction between  the  character  of  tlie  machinery  and  the  conduct 
of  the  servants  managing  it.  The  presumption  of  negligence  upon 
proof  of  an  injury  to  the  passenger,  whom  the  carrier  is  bound  to 
carry  safely,  cannot  be  divided  so  as  to  apply  to  the  machinery 
and  not  to  those  who  are  entrusted  with  its  management. 

The  distinction  attempted  to  be  drawn  is  an  arbitrary  one  with- 
out any  supporting  principle.  The  duty,  as  we  have  said,  is  not 
confined  to  the  means  of  transportation,  but  extends  to  the  compe- 
tency, care  and  diligence  of  the  servants  employed  by  the  earner. 
As  declared  in  Crofts 'y.  Waterhouse,  3  Beng.  519,  the  servant  must 
have  competent  skill,  and  must  use  that  skill  with  diligence.    The 

I)rinciple  embodied  in  this  declaration  has  been  approved  by  a  long 
ine  of  cases,  amon^  them  McKinney  v.  Veil,  1  McLean,  540 ; 
Stokes  V.  SaltonstalT,  13  Peters,  181 ;  Holliday  v.  Keinnard,  12 
Wall.  254 ;  Kaiboad  v,  Daly,  14  How.  468 ;  Pittsburgh  Co.  v. 
Ruby,  38  Ind.  294 ;  Buf .  v.  K.  R.  Co.,  36  Wise.  450 ;  Caswell  v. 
The  R.  R.  Co.,  98  Mass.  194.  The  duty  as  to  the  skill,  care  and 
diligence  of  the  servants  being  essentially  the  same  as  that  respect- 
ing machinery,  there  is  no  reason  for  making  a  distinction  as  to 
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the  burden  between  cases  where  the  act  of  the  servant  is  the  canse 
of  the  injury  and  that  where  the  injury  is  caused  by  the  machinery. 
In  Pittsburgh,  etc.,  Co.  v.  Williams,  74  Ind.  462,  tliis  court  quoted 
with  approval  from  the  opinion  in  Edgerton  v.  The  New  York 
etc,  R.R,  39  N.Y.  227,  the  following:  "Wherever  a  car  or  tmin 
leaves  the  track,  it  proves  that  either  the  track  or  the  machinery 
or  some  portion  thereof  is  not  in  a  proper  condition,  or  is  not 
properly  operated,  and  presumptively  proves  that  the  defendant, 
whose  auty  it  is  to  keep  the  track  and  the  machinery  in  the  proper 
oonditioD,  and  to  operate  it  with  tlie  necessary  prudence  and  care, 
has  in  some  respect  violated  this  duty."  But  it  is  not  necessaiy  to 
elaborate  this  point,  for  running  through  the  cases  referred  to  in 
this  opinion,  and  by  those  cited  in  Pittsburgh  and  Co.  v.  "Williams, 
is  a  cord  binding  together  responsibility  for  the  condition  of  the 
machinery  and  the  conduct  of  servants,  thus  showing  that  the 
method  of  proof  is  the  same  whether  the  inquiry  be  as  to  the  con- 
duct of  the  servant  or  the  condition  of  the  machinery. 

For  the  error  in  admitting  the  testimony  of  the  witness  Terry 
the  judgment  must  be  reveraed. 

Bee  note  to  Louisville,  etc.,  R  R  Co.  e.  Weams,  post,  p.  — 
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Habbikgton. 

(Advance  Ca»e,    Indiana,  September  16,  1882.) 

Where  in  an  action  against  a  railroad  company  to  recover  damages  for 
injuriee  alleged  to  have  been  occasioned  by  the  defendant's  negligence,  the 
JTffj  haye  by  their  verdict  found  that  there  was  such  negligence,  and  also 
that  the  plaintiff  was  free  from  contributory  negligence,  the  Court  cannot 
Bet  the  Terdict  aside  upon  the  mere  preponderance  ofthe  testimony. 

BicKKELL,  Com. — The  appellee  brought  this  suit  against  the 
appellant,  claiming  damages  for  injuries  sustained  in  being  shaken 
from  the  rear  platform  of  one  of  the  appellant's  cars,  through  the 
negligence  of  the  appellant's  servants,  m  starting  the  car  while 
the  appellee  was  getting  oflP  at  Booneville,  his  place  of  destination. 

The  complaint  contained  the  averment  that  the  plaintiff  was 
without  fault. 

The  defendants  answered  by  a  general  denial.  The  issue  was 
tried  by  a  iury,'who  found  for  the  plaintiff  |150. 

The  defendant  moved  for  a  new  trial,  alleging  that  the  verdict 
was  not  sustained  by  sufBcient  evidence,  ana  was  contrary  to  law 
and  evidence. 
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This  motion  was  ovemiled,  and  ]udgn\ent  was  rendered  upon 
the  verdict. 

The  defendant  appealed. 

The  only  error  assigned  is  that  the  Oonrt  erred  in  overmlins 
the  motion  for  a  new  trial,  and  the  only  point  made  and  discussed 
in  the  appellant's  brief  is  that  the  evidence  was  insufficient  to  sup- 
port the  verdict. 

The  appellant's  counsel  say,  ^^  it  [the  injury]  was  manifestly 
his  [the  plaintiffs]  own  fault,  the  uncontradicted  evidence  shows  a 
clear  case  of  contributory  negligence." 

The  question  whether  the  injury  was  done  by  the  negli^nce  of 
the  appellant's  servants,  and  whether  any  fault  of  the  ap]>eUee  con- 
tributed thereto,  were  questions  for  the  jury;  by  their  verdict 
they  found  on  both  questions  against  the  appellant ;  there  was  con- 
flicting testimony,  but  there  was  evidence  tending  to  support  the 
verdict. 

Such  being  the  case,  this  Court  cannot  set  the  verdict  aside  upon 
the  mere  preponderance  of  the  testimony.  Fort  Wayne  R.  R. 
Co.  V,  Mussleman,  65  Ind.  73 ;  Jordon  v.  D'Hur,  71  Ind.  199  ; 
Talbot  V.  Kennedy,  76  Ind.  282;  Floore  v.  Steigebnayer,  Ibid. 
479 ;  Lock  v.  Faulk,  Ibid.  520 ;  Abshire  v.  Williams,  Ibid.  97. 

The  judgment  of  the  Court  below  ought  to  be  affirmed. 

Per  CuBiAM. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  Court  below  be,  and  is  hereby 
in  all  things  affirmed  at  the  cost  of  the  appellant. 

6ee  note  to  LouiBTiUe,  etc.,  R.  R  Co.  «.  Weams,  post,  p.  — . 
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V. 

M.  L.  Clemmons. 

(55  Tmm  BeporU,  88.     April  22,  1881.) 

A  passenger  on  a  railway  train,  who,  instead  of  occupying  a  coach  prorided 
for  passengers,  remains,  without  necessity  therefor,  m  the  baggage  car, 
"knowing  tne  fact  that  he  is  in  more  danger  there  than  in  a  passenger  coach, 
and  thus  remaining,  receives  injury  in  the  wreck  of  the  train,  which  he  would 
have  avoided  had  he  remained  in  the  passenger  coach,  is  guilty  of  contrib- 
utory negligence,  and  cannot  recover  on  account  of  injuries  received  under 
«uch  circumstances. 

Appeal  from  Grayson.  Tried  below  before  the  Hon.  Joseph 
Bledsoe. 
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Suit  brois^ht  by  plaintiff  in  the  district  court  of  Grayson  county 
to  recover  damages  for  personal  injuries  received  by  him  in  the 
wreck  of  a  train  on  defendant's  line  of  railway,  on  the  7th  day  of 
April,  1877,  which  plaintiff  alleges  occurred  through  the  negligence 
of  defendant's  servants,  aad  by  the  use  of  inferior  and  inadequate 
machiiMay. 

The  answer  was  a  general  denial,  and  especially  that  the  accident 
was  unavoidable,  and  without  any  fault  of  defendant  or  its  em* 
pbvees,  and  that  plaintiff  contributed  to  his  injury  by  ridiug  on 
sua  tram  in  a  place  more  perilous  than  that  provided  by  defendant 
for  the  carriage  of  passen^rs — ^i.e.,  the  coaches — without  the  knowl- 
edge of  def^dant  and  in  violation  of  rules  known  to  plaintiff. 
Jidsment  for  plaintiff  in  the  sum  of  $2200. 

C&mmons,  in  his  testimony,  stated  he  was  in  the  baggage  car^ 
ind  had  ffone  in  there  to  get  a  drink  of  water  when  the  wreck  oc^ 
enrred ;  that  he  was  stan^ug  near  the  middle  of  the  car,  and  had 
been  in  there  about  five  minutes ;  that  he  had  been  railroading  a 
number  of  years  prior  to  the  accident,  when  he  was  running  as  fire- 
man on  the  engine  that  was  pulling  the  train  wrecked. 

C.  R.  Barth  testified  that  he  was  the  conductor ;  that  there  was 
a  baggage  car  and  coaches  in  the  train,  and  that  the  coaches  were 
for  me  passengers;  that  passengers  were  prohibited  from  riding  in 
the  ba^age  car  by  himself  anaother  employees,  and  that  plaintiff 
was  a  railroad  man  and  knew  he  ought  not  to  ride  there. 

G.  A.  Quinlan  testified  that  the  baggage  car  is  a  place  of  more 
peril  to  ride  in  than  the  coaches  in  its  rear. 

Waffley  testified  that  the  cars  were  about  half  full  when  they 
left  HclSLinnev ;  and  that  nobody  was  in  the  baggage  car  between 
McEinney  and  Melissa  except  the  conductor,  himseli,  and  a  person 
whom  he  was  informed  was  a  German  laborer  or  brakeman. 

Thos.  Kelty  testified  that  but  three  persons  were  hurt  in  the 
wreck — ^the  engineer,  himself  and  the  plaintiff,  and  that  witness 
was  the  fireman,  and  breaking  coal  in  the  tank  when  the  wreck 
occurred. 

The  testimony  showed  that  water  for  passengers  on  the  train  was 
carried  in  the  ba^age  car;  that  there  was  no  water  in  the  coaches, 
and  that  th^?e  were  no  porters  on  the  train  to  carry  water  to  pas- 
sengers. 

The  wrecked  train  was  an  excursion  train,  got  up  for  that  pur- 
pose, from  Denison  to  Dallas  and  return.  Defendant  in  error  was 
a  passenger  on  the  train  and  had  paid  his  fare.  The  engine  used 
to  draw  uie  train  was  a  freight  engine,  provided  with  only  the  com- 
mon Armstrong  brakes,  and  did  not  have  the  improved  Westing- 
house  and  air-brake  attadiments  now  used  on  passenger  trains.  BoSi 
the  conductor  and  engineer  were  discharged  immediately  after  the 
accident  by  the  plaintiff  in  error.  The  witnesses  differ  about  the 
speed  the  train  was  running  at  the  time  of  the  wreck,  varying  from 
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twenty  to  forty  miles  an  hour.  The  maximum  speed  allowed  for 
tliat  train  by  plaintiff  in  error  was  twentv-f  our  miles  an  hour.  The 
wreck  was  caused  bj  running  over  a  mule.  The  road  of  defendant 
in  error  at  the  place  of  the  wreck  was  straight.  When  the  train 
approached  the  mule  the  whistle  was  not  sounded,  or  other  means 
used  to  frighten  the  mule  from  the  track.  There  was  no  evidence 
that  any  enort  was  made  to  stop  the  train  as  it  was  approadiing  the 
mule. 

R.  De  Armond,  for  plaintiff  in  error. 

J.  D.  Woods  and  W.  W.  Wilkins,  for  defendant  in  error. 

BoNKEB,  Associate  J. — ^That  the  ba^age  car  was  a  place  of  more 
danger,  ordinarily,  than  the  regular  passenger  coach  provided  by 
the  company,  is  a  fact  well  ana  generally  known,  and  particularly 
to  one  wno,  like  the  plaintiff  Clemmons,  was  then  and  had  been  ior 
years  in  the  employment  of  railroad  companies  in  running  their 
trains ;  a  part  of  the  time  as  fireman  upon  this  very  road  and  engine. 

It  is  reasonable  to  presume,  even  in  the  absence  of  testimony,  that 
the  plaintiff  knew  of  this  danger  and  the  wholesome  regulations  of 
the  defendant  company  forbidding  passengers  to  ride  upon  its  bag- 
gage cars. 

That  plaintiff,  therefore,  was  guilty  of  contributory  negligence  in 
this  case,  cannot  be  questioned,  as  the  testimony  shows  that  he 
would  not  have  been  injured  had  he  remained  m  the  passen^^r 
coach.  R.  R.  Co.  v.  Jones,  5  Otto,  439 ;  R.  R.  Co.  v.  Lane,  83  111., 
448 ;  Hickey  v.  R.  R.  Co.,  14  Allen,  429.  Under  well  established 
rules  of  law,  this  contributory  negligence  would  exonerate  the  com- 
pany for  liability,  unless  the  plaintiff  brought  himself  within  some 
exception  to  these  general  rules.  Hickey  v.  R.  R.  Co.,  14  Allen, 
431. 

It  is  said  in  this  last-named  case,  that  ^^  if  suiBcient  and  suitable 
provision  be  made  within  the  cars  for  all  the  passengers,  the  mana- 
gers of  the  train  are  not  under  obligations  to  restrict  them  to  their 
proper  places,  nor  to  prevent  them  from  acts  of  imprudence.  If 
they  voluntarily  take  exposed  positions,  with  no  occasion  therefor 
nor  inducement  thereto  caused  by  the  managers  of  the  road,  except 
a  bare  license  by  non-interference  or  express  permission  of  the  con- 
ductor,  they  take  the  special  risks  of  mat  permission  upon  them- 
selves."   14  Allen,  433. 

To  the  same  effect  is  the  above  case  of  R.  R.  Co.  v.  Jones,  5 
Otto,  439. 

The  reason  given  by  the  plaintiff  for  being  in  the  baggage  car  at 
the  time  of  the  accident  was  that  he  had  gone  there  to  get  water, 
none  being  otherwise  furnished.  He  himself,  however,  states  that 
he  had  been  there  about  five  minutes,  and  no  necessity  is  shown 
why  he  should  have  remained  so  long.  Although  he  swears  that 
he  was  at  the  time  in  the  baggage  car,  yet  there  was  testimony 
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teDdiii^  to  prove  that  he  was  elsewhere.  He  admits  to  have  been 
npon  the  en^e  a  part  of  the  trip ;  one  witness  testifies  that  he  was 
there  ten  mmntes  before  the  accident,  and  there  is  testimony  in 
re^rd  to  contradictory  evidence  given  hj  plaintiff  on  a  former 
trial,  as  to  his  riding  npon  the  engine,  tendmg  to  impeach  his  verac- 
ity as  a  witness. 

The  case  as  presented  to  ns  does  not  show  snch  satisfactory  rea- 
son on  the  part  of  the  plaintiff  as  wonld  justify  his  bein^,  at  the 
time  of  the  accident,  at  any  other  than  the  place  provided  for  the 
accommodation  of  passen^rs,  so  as  to  bring  him  without  the  general 
role  of  contributory  negligence. 

Neither  does  the  testimony,  as  contained  in  the  record,  show 
Bach  gross  negligence  on  the  part  of  the  company  in  the  selection 
of  their  employees,  or  that  the  accident  was  occasioned  by  such 
gross  negligence  at  the  time  upon  the  part  of  these  employees,  or 
for  the  want  of  proper  machinery  and  appliances,  which  would 
authorize  the  plaintiff  to  recover  on  this  ground,  notwithstanding 
h^  may  have  been  guilty  of  contributory  negligence. 

We  are  therefore  of  opinion  that  the  judgment  is  not  supported 
by  the  evidence  as  applied  to  the  law  of  the  case,  and  it  is  accord- 
ingly reversed  and  the  cause  remanded. 

Keversed  and  remanded. 

Of.  PenD^lyania  R.  R.  Co.  «.  Lansdon,  1  Am.  and  Bng.  R.  R  Oas.  87;  see 
note  to  Lomsville,  etc.,  R  R  Co.  «.  Weams,  post, 
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V. 

Ann  .Bellb  Weams. 

(Adfonee  Oaae,  Kentttcby.     October  6,  1882.) 

A  carrier  of  passengers  for  hire  must  use  the  utmost  care  and  skill  which 
prudent  men  are  accustomed  to  use  under  like  circumstances. 

The  degree  of  care  and  skill  increases  With  the  hazards  of  the  mode  of  con- 
Teyance  employed  by  the  carrier. 

A  carrier  of  passengers  by  ndl  should  have  all  the  skill  and  foresight  used 
in  the  operation  of  its  road,  which  belongs  to  persons  whose  services  it  is 
reasonably  practicable  for  it  to  obtain. 

Bach  a  carrier  cannot  excuse  itself  from  responsibilitv  for  the  acts  of  an 
onakilful,  imprudent,  or  negligent  servant  on  toe  ground  that  it  was  imprac* 
tioable  to  obtain  any  other. 

Habgis,  J. — The  appellee,  an  old  lady  of  about  seventy-five 

J  ears,  while  attempting  to  alight  from  a  street  car  propelled  by 
orse  power,  was  tnrown  down  and  injured. 
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She  brought  this  action  to  recover  damages  for  the  injuries  ahe 
anatained,  afieging  in  effect  that  the  driver  of  the  car  was  gnilty  of 
negligence  in  starting  it  before  she  had  a  reasonable  opportnniiy 
of  alighting,  which  resulted  in  her  being  thrown  down  wd  greatly 
braised. 

The  neglect  was  denied  by  the  appellant  and  her  eontribntc^y 
f anlt  was  relied  on  in  avoidance. 

A  trial  was  had  and  appellee  recovered  a  verdict  and  judgment 
for  the  sum  of  twenty-five  hundred  dollars  as  compensatory  dam- 
ages. 

The  appellant  prosecutes  this  appeal  fr<»n  the  judgm^it,  insist- 
ing on  a  number  of  errors,  none  of  which  will  lie  considered,  ex- 
cept that  relating  to  the  instmctions  and  the  questions  which  ap- 
pellant's counsel  moved  the  court  to  propound  to  the  jury. 

The  instructions  given,  save  the  first,  were  unojectionable. 

By  it  the  court  told  the  jury  that  by  law  '^  the  defendant  as  a 
carrier  of  passengers  for  hire  was  bound  as  far  as  human  f oren^ht 
and  care  would  enable  it  to  carry  the  plaintiff  with  safety,  and  that 
its  obligation  to  the  plaintiff  did  not  cease  until  die  had  alighted 
and  freed  herself  from  defendant's  car,  or  until  she  had  alighted 
and  had  reasonable  time  and  opportunity  to  free  herself  therefrom," 
etc. 

This  ijsistruetion,  so  defined  the  care  that  appellant  should  have 
exercised,  as  to  require  the  driver  to  use  such  care  to  protect  her  aa 
would  have  shown  after  the  accident  that  nothing  was  left  undone 
which  might  have  contributed  to  that  object  and  avoided  the  acci- 
dent. 

The  utmost  care  and  largest  foresight  of  the  most  skilful  human 
belonging  to  the  race  was  prescribed  as  the  measure  of  care  which 
the  driver  was  bound  to  exercise. 

Such  a  degree  of  care  and  skill  is  impracticable,  and  would,  if 
exacted,  force  the  railroads  of  this  class  to  employ  none  but  persona 
who  were  perfect  in  skill  and  care  so  far  as  any  human  being  may 
become  so.  It  will  be  seen  at  a  glance  that  such  a  rule  would  stop 
the  business  of  the  road  or  force  it  to  ]>ecome  responsible  for  every 
accident  where  it  can  be  seen  after  it  has  happened  that  it  mi^t 
have  been  avoided. 

The  rule  is  that  a  carrier  of  passengers  for  hire  must  use  the  at- 
most  care  and  skill  which  prudent  men  are  accustomed  to  use 
under  like  circumstances. 

The  degi'ee  of  care  and  skill  increases  with  the  hazards  of  the 
mode  of  conveyance  employed  by  the  carrier. 

But  the  rule  as  stated  is  applicable,  and  all  that  should  be  de- 
manded of  railroad  companies  of  this 'class,  and  it  should  not  be 
broadened  to  such  an  extent  even  when  the  mode  of  conveyance  is 
by  steam,  as  to  make  the  business  of  the  road  so  expensive  as  to 
render  it  absolutely  impracticable  to  carry  it  on. 
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The  appellant  should  have  all  the  skill  and  foresight  used  in  the 
operation  of  its  road  which  belongs  to  persons  whose  services  it  is 
reasonably  practicable  for  it  to  obtain,  but  it  cannot  excuse  itself 
bom  responsibility  for  the  acts  of  an  unskilful,  imprudent,  or  neg- 
ligent servant  on  the  ground  that  it  was  impracticable  to  'obtam 
iny  other,  for,  while  persons  of  great  ingenuity  or  eminently  sci- 
entific skill  may  not  be  obtained,  yet  the  company  should  not  con- 
duct its  business  through  agents  oi  less  than  ordinary  skill  and  care 
in  sach  business. 

The  cases  of  Louisville  and  Portland  B.  R.  Co.  v.  Smith,  2  Du- 
vall ;  and  Sherley,  etc.,  v.  Billings,  8  Bush,  are  not  in  conflict  with 
these  views,  but  support  them  and  suggest  with  some  force  their 
philosophy  and  reason* 

It  follows  from  these  principles  that  the  instruction  indicated 
WBB  erroneous. 

As  a  new  trial  must  be  awarded,  it  is  only  necessary  to  say,  with 
reference  to  the  rejected  interro^tories  which  appellant  asked  the 
conrt  to  propound  to  the  jury,  that  the  first  and  second  were  im- 
material, but  the  court  nught  with  propriety  have  put  the  third 
and  fourth  to  the  jury. 

The  rule  under  Section  327,  Civil  Code,  where  an  answer  to  the 
interrogatory  proposed  would  be  inconsistent  with  and  destructive 
of  a  general  verdict,  is*  imperative  that  the  court  shall  direct  the 
jnry  to  find  upon  such  issues  or  facts  as  ai*e  embraced  by  the  mo- 
tion interrogatory,  but  the  court  may  reject  the  form  proposed  by 
counsel  and  put  the  Questions  or  prescribe  the  mode  of  eliciting  the 
special  verdict  accoraing  to  its  sound  discretion. 

Wherefore  the  judgment  is  reversed  and  cause  remanded,  withi^ 
directions  to  grant  appellant  a  new  trial. 

The  objectionable  part  of  the  court's  charge  is  that  part  just  italicised,  viz.  r 
*'The  defendant,  as  a  carrier  of  passengers  for  hire,  was  bound  as  far  a$  hu-. 
wmforenght  and  care  tDOfdd  enable  it  to  ca^rry  the  plaintiff  with  safety,'''^  It  i» 
said  that  this  iDstruction  calling  for  'Hhe  utmost  care  and  largest  foresight  of 
the  most  skilful  human  belonging  to  the  race  was  prescribed  as  the  measure 
of  care  which  the  driver  was  bound  to  exercise." 

It  is  proposed  to  review  a  few  expressions  of  the  various  courts  of  last  re- 
sort, in  denning  the  degree  of  diligence  that  common  carriers  of  passengers 
for  hire  are  bound  to  exercise : 

United  States.— In  Stokes  v.  Baltonstall,  13  Pet.  181,  it  was  said:  <<It  is 
certainly  a  sound  principle  that  a  contract  to  carry  passengers  differs  from  a 
contract  to  carry  goods.  For  the  goods  the  carrier  is  answerable,  at  all 
eTcnts,  except  the  act  of  God  and  the  public  enemy.  But  although  he  does 
not  warrant  the  safety  of  the  passengers,  at  all  events,  yet  his  undertaking 
sod  liability  as  to  them  go  to  this  extent:  that  he  or  his  agent,  if,  as  in  this 
case,  he  acts  by  agent,  shall  possess  competent  skill ;  and  that  as  far  as  hu- 
man care  and  foresight  can  go,  he  will  transport  them  safely."  Affirmed  in 
R.  R.  Co.  t.  Pollard,  22  Wall.  841. 

In  another  case  several  years  afterward  the  same  court  said :  '*  When  car- 
rieiB  undertake  to  convey  persons  by  the  powerful  but  dangerous  aeency  of 
B^^MQ,  public  policy  and  safety  requires  that  they  should  he  held  to  the 

8A.&E.  R  Gas.— 26 
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strictest  possible  care  and  diligence/*  Philadelphia  and  Reading  R  R.  Co.  r. 
Derby,  14  How.  486.  Re-affirmed  in  Steamboat  New  World  v.  King.  16 
How.  474. 

*'  Ueuce  the  common-law  rule  which  charged  the  common  cameras  an  in- 
surer. Why  charge  him  as  such?  Plainly  for  the  purpose  of  nisiDgtbe 
most  stringent  motive  for  the  exercise  of  carefulness  and  fidelity  in  his  trust. 
In  regard  to  passengers,  the  highest  degree  of  carefulness  and  diligence  i^ 
expressly  enacted.  In  the  one  case  the  securing  of  the  most  exact  dili^nce 
and  fidelity  underlies  the  law,  and  is  the  reason  for  it;  in  the  other  it  u  di- 
rectly and  absolutely  prescribed  by  the  law."  R.  R  Co.  v.  Lockwood,  IT 
Wall.  357. 

**It  [the  law]  imposes  upon  them  [common  carriers]  the  duty  of  proTidiog 
for  the  safe  conveyance  of  passengers,  so  far  as  that  is  practicable,  by  the  ex- 
ercise of  human  care  and  foresight."     Shoemaker  r.  Kingsbury,  12  Wall.  376. 

** These  and  many  other  ddjudgcd  cases,  cited  with  approval  in  elementarj 
treatises  of  acknowledged  authority,  show  that  the  carrier  is  required,  as  to 

Sassengers,  to  observe  the  utmost  caution  characteristic  of  very  careful  pni- 
ent  men.  He  is  responsible  for  injuries  received  by  passengers  in  the  coarse 
of  their  transportation,  which  might  have  been  avoiaed  or  guarded  again^ 
by  the  exercise  upon  his  part  of  extraordinary  vigilance  aided  by  the  highest 
skill."  Pennsylvania  Co.  «.  Roy,  102  U.  S.  466;  S.  C.  1  Am.  and  Eng.R  R. 
Cas.  229. 

Such  are  the  expressions  used  by  the  highest  authority  of  the  Union. 

District  Courtt. — In  the  case  of, the  Orinamme,  3  Sawy.  897,  the  head  note 
is,  viz. :  *'  Common  carriers  of  passengers  are  bound  to  use  extraordinary  care 
and  diligence,  and  are  excused  only  by  reason  of  force  or  pure  accident.^ 

**  Passengers  must  take  the  risk  incident  to  the  mode  of  travel  which  they 
select ;  but  those  risks,  in  the  legal  sense,  are  only  such  as  the  utmost  care, 
skill  and  caution  of  the  carrier  -in  |the  'preparation  and  management  of  the 
means  of  conveyance  are  unable  to  avert."    Pendleton  o.  Kinsley,  3Clif.42t). 

**  There  are  certain  risks  which  are  incurred  by  every  stage  passenger,  and 
for  which  the  proprietor  is  not  responsible.  These  are  those  casualties  which 
human  sagacity  cannot  foresee,  ana  against  which  the  utmost  prudence  caQ* 
not  guard."  McKinney  v.  Neil,  1  McLean,  550.  ''In  the  absence  of  an  ex- 
press contract  to  that  effect,  the  law  implies  an  undertaking  to  convey  bii 
passengers  with  safety,  so  far  as  human  foresight  and  care  can  accomplish 
that  object.  And  it  is  well  settled,  that  ff  an  injury  happen  which  is  fairlj 
chargeable  to  the  least  negligence  or  want  of  skill  or  prudence,  on  the  part 
of  the  proprietor  or  his  agent,  he  is  answerable  for  it."  Maury  v.  Talmaage. 
2  McLean,  161. 

Alabamat — ''  Our  language  was  (referring  to  a  former  ease)  that  a  common 
carrier  who  employs  steam  as  his  motive  power,  must  bring  to  the  service 
that  degree  of  diligence  which  very  careful  and  prudent  men  take  of  their 
own  affairs."  Mobile,  etc.,  R.  R.  Co.  «.  Blakely,  59  Ala.  477;  aflirmed  in 
Tanner's  Exr.  v.  Louisville  and  Nashville  R.  R.  Co.,  00  Ala.  621. 

Arlcansast — In  Arkansas  the  rule  laid  down  by  Judge  Redfield  has  been 
adopted.     2  Redfield,  Law  of  Railways,  219. 

Caiiforniai — **It  has  been  accordingly  held,  that  passenger  carriers  bind 
themselves  to  carry  safely  those  whom  they  take  into  their  coaches,  as  far  as 
human  care  and  foresight  will  go ;  that  is,  for  the  utmost  care  and  diligeoC'.* 
of  a  very  cautious  person,  and  of  course  they  are  responsible  for  any,  orcn 
the  slightest  neglect."  Jamison  «.  San  Jose,  etc.,  R.  R.  Co.,  55  CaL  5^^- 
**  Passenger  carriers  bind  themselves  to  carry  safely  those  whom  they  tfllcif 
into  their  coaches  or  cars,  as  far  as  human  care  and  foresight  will  go,  thati^ 
for  the  utmost  care  and  diligence  of  very  cautious  persons."  Wheaton  r.  X. 
B.  &  M.  R.  R.  Co.,  86  Cal.  598. 

Cplpradoi — In  Colorado  the  law  is  declared  in  a  head  note  to  a  case  as  fd- 
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lows:  "While  the  law  exacts  from  the  carrier  of  passengers  the  utmost  care 
and  skill,  it  refuses  to  take  into  consideration  damages  remotely  resulting 
from  a  breach  of  their  contract  or  neglect  of  their  duty."  Pullman  Palace 
Cv  Co.  9.  Barker,  4  Colo.  844. 

Connecticut. — '*  The  principle  is,  that  in  the  case  of  common  carriers  of  pas- 
sengers, the  highest  degree  of  care  which  a  reasonable  man  would  use, is  re- 
quired.'* Derwort  «.  Loomer,  21  Conn.  258;  Hall  v.  Connecticut  River 
Steamboat  Co.,  18  Conn.  319. 

Oeiaware. — '*  Common  carriers  of  passengers  are  responsible  for  any  neg- 
ligence resulting  in  injury  to  them,  and  are  required,  in  the  preparation,  con- 
doct^  and  management  of  their  means  of  conveyance,  to  exercise  every  degree 
of  care,  diligence,  and  skill  which  a  reasonable  man  would  use  under  such 
dreumstances."  Flinn  v.  Philadelphia,  etc.,  R.  R.  Co.,  1  Houst.  (Del.)  499. 
Engiandt—*' Every  person  who  contracts  for  the  conveyance  of  others,  is 
bound  to  use  the  utmost  care  and  skill ;  and  if  through  any  erroneous  judg- 
ment OQ  his  part  any  mischief  is  occasioned,  he  must  answer  for  the  conse- 
quences.'' Jackson  v.  Tollett,  8  £ng.  C.  L.  288;  Crofto  v,  Waterhouse,  11 
%.  C.  L  119. 

Caorgia. — In  Qeorgia  by  the  code  it  is  enacted :  **  A  carrier  of  passengers 
is  bound  also  to  extraordinary  diligence  on  behalf  of  himself  and  agents  to 
protect  the  lives  and  persons  of  his  passengers.  But  he  is  not  liable  for  in- 
joriea  to  the  person  after  having  used  such  diligence.  *'  Sec.  2064.  See  Craw- 
foide.  Georgia  R.  R.  Co.,  62  Geo.  566;  Brunswick,  etc.,  R.  R  Co.  v.  Gale, 
56 Geo.  822;  Central  R.  R.,  etc.,  v.  Perry,  58  Geo.  461. 

Indiana. — In  Indiana,  in  an  early  case,  the  Supreme  Court  said:  *' As  to 
IA»enger  carriers  by  State,  the  law  is  well  settled :  they  are  liable  for  the 
utmost  care  of  very  cautious  persons.  Railroads  arc  not  to  be  distinguished 
from  stu^e-coach  proprietors  in  the  degree  of  diligence  required  and  extent 
of  liability  incurred.''  Gillenwater  v,  Madison  and  Indianapolis  R.  R.  Co.,  5 
Ifid.  339.  '*  Railroad  companies  are  liable  as  public  carriers  of  passengers  for 
iBJories  resulting  from  neglect  to  use  the  utmost  care  of  cautious  persons." 
Thsyer  c.  St.  Louis,  etc.,  R.  R.  Co.,  22  Ind.  26.  **  Carriers  of  passengers  are 
only  liable  for  negligence,  and  are  not  insurers  of  the  safety  of  their  passen- 
gers, as  they  are  of  g^oods  and  the  baggage  of  passengers.  But  they  are  re- 
quired to  use  the  highest  de^e  of  care  to  secure  the  safety  of  passengers, 
ud  are  responsible  for  the  slightest  neglect,  if  an  injury  is  caused  thereby." 
Jeffersonviile  R.  R.  Co.  v,  Hendricks'  Admz.,  26  Ind.  281.  Approved  in 
Sherlock  9.  Ailing,  44  Ind.  201.  *'The  company  is  not  an  insurer  of  the 
aiiflolQte  safety  of  the  passenger,  as  it  is  of  goods  which  it  undertakes  to 
<^.  It  does,  however,  in  legal  contemplation,  undertake  to  exercise  the 
high^  degree  of  care  to  secure  the  safety  of  the  passenger,  and  is  respon- 
sble  for  the  slightest  neglect  resulting  in  injury  to  the  passenger;  an^  this 
<^ve  applies  alike  to  the  safe  and  proper  construction  and  equipment  of  the 
foad,  the  employment  of  skilful  and  prudent  operatives,  and  the  faithful 
performance  by  them  of  their  respective  duties."  Ohio,  etc.,  R.  R.  Co.  v, 
pickerson,  59  Ind,  321.  See  Grand  Rapids,  etc.,  R.  R.  Co.  v.  Boyd,  65 
Ind.  526. 

iilinoiti — '<  We  do  not  question  the  doctrine,  where  a  carrier  undertakes  to 
^ujy^  dther  with  or  without  reward,  he  is  obliged  to  use  proper  care  and 
diligence  to  carry  s^ely — nay,  he  must  use  the  greatest  care  and  diligence." 
C.  &  A.  R,  R.  Co.  V.  Michie,  83  111.  430.  "Appellee's  fourth  instruction 
i&nonnres  the  principle  that  the  defendant,  as  a  common  carrier  of  passen- 
gers, was  required  to  use  the  *  utmost  practicable  care '  for  the  safety  of  its 
p>asengers.  This,  it  is  said,  requires  a  higher  degree  of  care  than  the  law 
imposes.  We  do  not,  however,  take  that  view  of  the  instruction."  Keokuk 
Kortbem  Line  Packet  Co.  v.  True,  88  111.  614.  *»Had  the  court  used  the 
I^u^  *the  strictest  care,'  or  any  other  phrase  implying  a  care  more  than 
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ordinary,  no  one  would  think  the  court  Bhould  give  an  explanation  of  it.  Bo, 
where  the  phrase,  *  extraordinary  care '  was  used,  the  jury  could  not  fail  to 
see  that  something  more  than  ordinary  care  was  required,  something  extra, 
beyond  that  degree.  It  does  not  difEer  from  the  plunse,  '^eatest  care,*  the 
highest  degree  of  care,  and  so  the  jury  would  understand  it.'*  T.  W.  ISb  W. 
R.  R  Co.  V.  Baddeley,  54  111.  34. 

''While  courts,  in  announcing  the  rule  governing  common  carriers  of 
persons*  have  said  that  they  must  be  held  to  the  utmost  degree  of  care, 
Ti^ance  and  precaution,  it  must  be  understood  that  the  rule  does  not  re- 
quire such  a  degree  of  vigilance  as  will  be  wholly  inconsistent  with  the  mode 
of  conveyance  luiopted,  and  render  its  use  impracticable.  Kor  does  it  require 
the  utmost  degree  of  care  which  the  human  mind  is  capable  of  inventing. '^ 
Fuller  V,  Talbott,  28  111.  808  (2d  ed.).  Approved  in  P.  C.  &  Bt.  L.  By. 
Co.  «.  Thompson,  56  HI.  188. 

lowat — '*  That  the  proprietors  of  stage-coaches  which  ply  between  different 
places,  and  carry  passehgers  for  hire  and  compensation,  are  responsible  for 
all  accidents  and  injuries  happening  to  the  persons  of  the  passengers  which 
could  have  been  prevented  by  human  care  and  foresight.*^  Funk  v,  Coe,  4 
Greene  (Iowa),  557;  approved  in  Buss  v.  Steamboat  War  Eagle,  14  Iowa, 
868. 

Kansas* — ''At  the  request  of  the  plaintiff  belpw,  the  court  instructed  the 

{*ury  that,  '  if  the  defendant  could  have  prevented  the  accident  by  the  utmost 
luman  sagacity  or  foresight,  with  respect  to  their  track,  then  the  defendant 
is  liable.'  This  is  established  law.  The  defendant  sought  to  have  it  ex- 
plained to  the  jury  by  requesting  the  court  to  tell  them  '  that  the  utmost 
human  sagacity  required  of  the  defendant  did  not  require  of  the  defendant 
to  take  such  extraordinary  measures  in  constructing,  operating,  and  main- 
taining its  railroad  as  are  not  and  have  not  been  in  use  in  the  constructing, 
operatmg  or  maintaining  of  railroads.'  This  the  court  refused  to  give,  and 
its  refusal  is  assigned  as  error,  and  we  are  asked  to  correct  it.  We  know  of 
no  reason  peculiar  to  this  State  why  human  nfe  and  safety  are  not  as  valuable 
as  elsewhere;  at  any  rate,  it  is  not  the  province  of  courts  to  cheapen  it,  by 
construing  away  established  principles,  laid  down  to  make  life  aecure.'^ 
Union  Pacific  B.  B.  Co.  9.  Hand,  7  Kansas,  892. 

Kentuckyt — ^'  In  this  case  the  appellants  are  common  carriers  of  passengers. 
They  do  not  undertake  absolutely  to  insure  the  safety  of  those  8ubjectin|^ 
themselves  to  their  control ;  but  the  law  holds  them  to  '  the  strictest  responsi- 
bility for  care,  vigilance,  and  skill  on  the  part  of  themselves  and  those  em- 
ployed by  them.' "    Sherley  «.  Billings,  8  Bush.  151. 

Louisiana! — "If  the  jury  believe  from  the  evidence  that  the  defendants 
are  a  railroad  company,  acting  in  their  transportations  by  the  dangerous  and 
powerful  agency  of  steam,  public  policy  and  safety  require  that  they  be  held 
to  the  greatest  possible  care  and  diligence,  and  any  negligence  in  such  cases 
may  well  deserve  the  epithet  of  gross."  New  Orleans,  etc.,  B.  B.  Co.  v. 
Bailey,  40  Miss.  458.  "It  is,  moreover,  an  implied  condition  of  their  con- 
tract with  each  passenger,  that  the  latter  shall  not  be  put  in  jeopardy  of  life 
or  limb,  by  any  fault,  even  the  slightest,  of  the  servants  of  the  company.  ** 
Black  9.  CarroUton  B.  R  Co.,  10  La.  An.  88. 

Mainei — The  head  note  to  the  case  of  Edwards  v.  Lord,  49  Me.  279,  is  as 
follows:  "Common  carriers  of  passengers  are  bound  to  use  greater  than 
ordinary  care — such  care  as  is  used  by  very  cautious  persons ;  and  if  a  pas- 
senger receives  an  injury,  which  any  reasonable  skill  and  care  on  their  part 
could  have  prevented,  they  are  liable  therefor.'* 

Maryland! — "  In  the  case  of  the  Baltimore  &  Ohio  B.  B.  Co.  v.  Worthing- 
ton,  21  Md.  275,  where  a  passenger  sued^to  recover  damages  resulting  from 
an  accident  to  the  train  in  which  he  was  ndinff,  it  was  held,  that  in  order  to 
exempt  the  defendant  from  liability  it  was  Sound  '  to  exercise  the  utmost 
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care  which  human  prudence  and  foresight  could  employ.*  Or,  in  other  words, 
the  legal  duty  mowing  out  of  the  undertaking  of  the  defendant,  as  a  carrier 
of  passengers,  miposed  on  it  the  highest  degree  of  diligence  and  care,  and 
for  a  failure  or  omission  to  perform  this  ddty,  in  any  particular,  the  defend- 
ant was  responsible.'*  B.  &  O.  R.  R.  Co.  v..  Breinig,  25  Md.  887;  see  B.  & 
0.  R  R.  Co.  V,  Milles,  29  Md.  252. 

Massachusetts. — *^The  result  to  which  we  have  arrived,  from  the  examina- 
tion of  the  case  before  us,  is  this :  That  carriers  of  passengers  for  hire  are 
bound  to  use  the  utmost  care  and  diligence  in  the  providing  of  safe,  suffi- 
cient and  suitable  coaches,  harnesses,  horses  and  coachmen,  in  order  to  pre- 
vent those  injuries  which  human  care  and  foresight  can  guard  against,*'  etc. 
Ingalls  «.  Bills,  9  Met.  15. 

"The  carriers  of  passengers  are  not,  like  the  carriers  of  goods,  insurers 
against  eyerything  but  the  act  of  God  and  public  enemies.  But  they  are 
bound  to  exercise  reasonable  care,  according  to  the  nature  of  their  contract; 
and  as  their  c'on tract  involves  the  safety  of  the  lives  and  limbs  of  their  pas- 
sengers, the  law  requires  the  highest  degree  of  care  which  is  consistent  with 
the  nature  of  their  undertaking.**  Warren  v,  Fitchburg  R.  R  Co.,  8  Allen, 
23S. 

Minnesota. — ''As  such  carrier  [of  passengers],  the  law  imposes  on  the 
carrier  the  utmost  human  care  and  foresight,  and  makes  him  responsible  in 
damages  for  the  slightest  neglect.**  Johnson  v.  Winona,  etc.,  R.  R  Co.,  11 
Minn.  303. 

Miuissippii — ''Persons  having  charge  of  engines  and  locomotives  on  rail- 
roads are  bound  to  manage  them  with  the  utmost  care,  and  a  failure  to  do  so 
is  negligence,  in  the  law,  for  which  the  railroad  company  is  responsible,  if 
damage  ensue  to  the  property  of  another  from  such  neglect  so  to  manage 
their  engines.**  Mississippi  R.  R.  Co.  v.  Miller,  40  Miss.  48.  "  Again,  it  is  a 
well  settled  rule  of  law  and  highly  applicable  to  engines  and  locomotives  on 
railroads,  that  persons  having  charge  of  instruments  of  great  danger  are 
bound  to  manaj^  them  with  the  utmost  care.*'  Vicksburg  &  Jackson  R.  R. 
Co.  V.  Patton,  81  Miss.  197. 

Missourii — "The  degree  of  responsibility,  therefore',  to  which  carriers  of 
passengers  are  subjected  is  not  ordinary  care,  which  will  make  them  liable 
only  for  ordinary  neglect,  but  extraordinary  care,  which  renders  them  liable 
for  slight  neglect.  Public  policy  and  safety  require  that  they  should  be 
held  to  the  greatest  possible  care  and  diligence,  and  that  the  personal  safety 
of  the  passengers  should  not  be  left  to  the  sport  of  chance  or  the  negligence 
of  careless  agents.**  Huelsenkamp  v.  Citizens*  Ry.  Co.,  87  Mo.  546;  S.  C, 
34  Uo.  45;  approved  Liddy  v,  St.  Louis  R.  R.  Co.,  40  Mo.  506. 

Nebraska* — "The  exception  to  this  rule  in  the  case  of  the  carrier  of  pas- 
sengers is,  that  he  is  liable  only  where  the  injury  has  arisep  from  his  own 
negligence;  he  does  not  warrant  the  safety  of  passengers,  but,  as  far  as  human 
care  and  foresight  go,  he  will  provide  for  their  safe  conveyance;  but  if  he  is 
in  the  least  degree  negligent  he  is  liable,  because  the  law  requiiys  him  to  do 
All  that  care  and  skill  can  do  for  the  safety  of  his  passengers.**  McClary  v. 
Sioux  City,  etc.,  R.  R  Co.,  8  Neb.  54. 

New  Hampshiret — "In  case  of  passenger-carriers,  though  they  are  not 
Vttrantors,  like  carriers  of  merchandise,  the  rule  of  law  is  very  stringent,  re- 
<lQiring  the  use  of  the  utmost  care  and  diligence  in  providing  coaches  and 
other  carriages,  steady  horses,  and  competent  and  skilful  persons  to  manage 
them,  and  making  the  proprietors  liable  for  the  smallest  negligence  in  any  of 
these  things.^*  Clark  v,  Barrington,  41  N.  H.  51.  "  Upon  grounds  of  public 
policy  also,  the  carrier  of  passengers  is  bound  to  exercise  the  highest  decree 
of  care  and  diligence.  To  his  diligence  and  fidelity  are  entrusted  the  lives 
uid  safety  of  large  numbers  of  human  beings.  He  assumes  the  task  volun- 
Mly,  and  for  it  receives  a  sufficient  compensation ;  and  we  think  it  very 
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apparent  that  in  no  case  of  the  bailment  of  ^ods  is  there  so  great  and  im- 
peratiye  a  demand  for  the  utmost  skill  and  diligence  as  from  the  carrier  of 
passengers;  especially  is  this  true  when  the  passengers  are  carried  upon  rail- 
roads by  steam,  for  then  in  consequence  of  the  greater  speed  the  hazards  to 
life  and  limb  are  largely  increased."    Taylor  «.  Railway,  48  N.  H«  814. 

New  Yorkt — In  New  York  it  was  said:  ^'Having  thus  provided  the  means 
of  transport,  they  are  in  like  manner  bound  to  use  the  utmost  care  and  dili- 
gence in  the  managing,  directing,  and  using  those  means,  so  that,  so  far  as 
human  care  and  foresight  can  go,  they  may  guard  against  injury.  Haying 
done  all  that  human  care  and  foresight  can  do,  and  loss  happening,  they  are 
not  liable."    Caldwell  v.  Murphy,  1  Dner,  283;  S.  C,  11  N.  Y.  416. 

''The  carrier  ...  is  bound  to  use  all  precautions,  as  far  as  human  care 
and  foresight  will  go,  for  the  safety  of  his  passengers."  Hegemao  «.  Western 
R.  R.  Corporation,  18  N.  Y.  24.  ''Passenger  carriers  bind  themselyes  to 
carry  safely  those  whom  they  take  into  their  coaches,  as  far  as  human  care 
and  foresight  will  ffo,  that  is,  to  the  utmost  care  and- diligence  of  yery 
cautious  persons."  Brown  v,  N.  Y.  Central  R.  R.,  18  N.  Y.  408;  approyed, 
Meverick  «.  Eighth  Aye.  R  R.  Co.,  86  N.  Y.  881;  see  Carroll  «.  Staten 
Island  R.  R.  Co.,  68  N.  Y.  126.  "By  these  authorities  it  is  established  that 
the  carrier  of  passengers,  especially  in  yehicles  and  conyeyances  propelled  by 
steam,  where  the  consequences  of  an  accident  from  defective  macbineiy  is 
almost  certainly  fatal  to  human  life,  is  bound  to  use  ever^  precaution  which 
human  skill,  care,  and  foresight  can  provide,  and  to  exercise  similar  care  and 
foresight  in  ascertaining  and  adopting  new  improvements  to  secure  additional 

Srotection."    Caldwell  9.  New  Jersey  Steamboat  Co.,  47  N.  Y.  288;  McPad- 
en  e.  N.  Y.  Cent.  R.  R.  Co.,  44  N.  Y.  478. 

The  syllabus  to  the  case  of  Flint  v.  Norwich  &  New  York  Transportation 
Company  is  as  follows:  "The  owner  of  a  steamboat,  who  undertakes  to 
transport  a  passenger  thereon,  for  hire,  is  bound  to  exercise  the  utmost  vigil- 
ance and  care  in  maintaining  order  and  guarding  such  passenger  against 
violence  which  may  reasonably  be  anticipated,  or  naturally  be  expected  to 
occur,  in  view  of  the  number  and  character  of  other  passengers  on  board." 

Ohio. — "If  the  plaintiff  was  an  ordinary  passenger  the  defendant  is  held 
to  use  the  highest  possible  degree  of  care  and  skill  which  human  prudence  is 
capable  of  making  use  of."  Manville,  C.  &  Z.  R  R.  Co.,  2  West.  L.  M.495; 
see  Cleveland,  etc.,  R.  R  Co.  v.  Curran,  19  Ohio  St.  1. 

Pennsylvania. — "A  carrier  of  passengers  is  bound  to  omit  no  precaution 
that  may  conduce  to  their  safety."  New  Jersey  R.  R.  Co.  «.  Kennard,  21 
Pa.  St.  204. 

"But  though  in  legal  contemplation  they  do  not  warrant  the  absolute 
safety  of  their  passengers,  they  are  yet  bound  to  the  exercise  of  the  utmost 
diligence  and  care.  The  slightest  neglect  against  which  human  prudeDoe 
and  foresight  may  guard,  and  by  which  hurt  or  loss  is  occasioned,  will  render 
them  liable  to  answer  in  damages."    Laing  f^.  Colder,  8  Pa.  St.  482. 

"It  is,  iii^eed,  laid  down,  and  is  undom>ted  law,  that  the  proprietors  of  a 
railroad  as  passenger  carriers  are  bound  to  the  most  exact  care  and  diligence, 
not  only  in  the  management  of  their  train  and  cars,  but  also  in  the  structure 
and  care  of  their  track,  and  in  all  the  arrangements  necessary  to  the  safety 
«of  passengers.  They  are  held  to  the  strictest  responsibility  for  care,  vigilance 
ana  skill  on  the  part  •of  themselves,  and  all  persons  employed  by  them." 
Sullivan  v.  Philadelphia,  etc.,  R.  R.  Co.,  30  Pa.  St.  236. 

Tennessee. — "But  the  common  carrier  of  passengers  does  not  warrant  their 
safety  at  all  events,  but  his  liability  as  to  them  goes  to  the  extent  that  he 
possesses  competent  skill,  and  that  so  far  as  human  care  and  foresight  can 
go  he  will  transport  them  safely."  Railroad  v.  Mitchell,  11  Heisk,  408; 
«ee  N.  &  C.  R.  R.  Co.  v,  Messino,  1  Sneed,  220. 

Texast — "A  railroad  company,  in  the  conduct  and  management  of  its 
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tninfl,  18  lequired  to  employ  skilful  and  competent  agents,  and  to  use  such 
means  and  ^redght  in  providing  for  the  safety  of  passengers  as  persons  of 
the  greatest  care  and  prudence  usually  exercise  in  similar  cases ;  and  should 
an  injury  result  to  a  passenger  from  a  failure  to  use  such  a  degree  of  care  and 
pmdence,  the  company  willbe  responsible  for  such  injury.  ..."  Houston, 
etc,  R.  R  Co. «.  Qorbett,  49  Tex.  576. 

^' A  passenger  on  a  railroad  train  has,  by  reason  of  the  risk  naturally  inci- 
dent to  this  mode  of  travel,  the  right  to  demand  of  the  company  for  his  safe 
passage  that  high  deme  of  care  and  skill  which  very  cautious  persons  gen- 
erally, in  their  une  of  business,  are  accustomed  to  use,  under  similar  circum- 
stances, to  prevent  danger."  **  Railroad  companies,  however,  are  not  insur- 
ers of  the  safety  of  their  passengers  further  than  could  be  required  by  the  cx- 
erdse  of  sudi  a  hieh  degree  of  foresight  as  to  possible  danger,  and  such  a 
high  degree  of  prudence  in  guarding  against  them,  as  would  be  used  by  very 
cautious,  prudent,  and  competent  persons  under  similar  circumstances." 
Interaational  &  Great  North.  R.  R.  Co. «.  Halloren,  58  Tex. ;  8.  C,  a  Am.  and 
Eoff.  R.  R  Cas.  848;  see  note  to  Price  «.  St.  Louis,  etc.,  R.  R.  Co.,  8  Am. 
and  £ng.  R  R  Cas.  865. 

VcrmDnt.~**In  any  business  involving  the  personal  safety  and  lives  ol 
others,  what  is  due  care,  reasonable  diligence?  Clearly  nothing  less  than  the 
most  watchful  care  and  the  most  active  diligence ;  anything  short  of  this  is 
n^li^nce  and  carelessness,  and  would  furnish  clear  ground  of  liability  if 
an  injury  was  thereby  sustained."    Hadley  f^.  Cross,  84  Yt.  588. 

Virginia. — **  Passenger  carriers  are  liable  for  injuries  resulting  even  from 
the  slightest  negligence  on  the  part  of  the  coachman  or  proprietor  of  the 
stage,  and  that  they  are  bound  to  use  the  utmost  care  and  diligence  of  cau- 
tious persons  to  prevent  injury  to  passengers."  Parish  &  Co.  «.  Reigle,  11 
Gratt  700. 

'*  They  are  bound  to  the  most  exact  care  and  diligence  not  only  in  the 
management  of  the  trains  and  cars,  but  also  in  the  structure  and  care  of  the 
track,  and  all  the  subsidiary  arrangements  necessary  to  the  safety  of  the 
passengers."  Virginia  Central  R  R  Co.  v.  Banger,  15  Gratt.  286. 
*  Wisconsin.— The  court  adopted  the  doctrine  in  section  24  of  Shearman  and 
Redfield  on  Negligence.  Butler  i^.  Milwaukee,  etc.,  R  R.  Co.,  28  Wis.  498; 
aeeLacas  v.  Milwaukee,  etc.,  R  R  Co.,  88  Wis.  41. 

Text-Booi(s« — '*We  have  already  endeavored  to  show  the  difference  in 
respect  to  the  degree  of  responsibility  between  common  carriers  of  passengers 
ana  common  carriers  of  goods;  and,  in  so  doing,  it  was  stated  to  be  well 
established  that  the  former  are  not,  like  the  latter,  insurers  against  all 
injories  by  the  act  of  God  or  by  the  public  enemy.  It  was,  moreover,  stated, 
that  the  nature  of  their  undertakiig  was  to  carry  ^safely  and  securely,'  and 
that  although  they  did  not  thus  impliedly  warrant  the  safety  of  the  passen- 
gers at  all  events,  yet  they  were  bound  to  the  *  utmost '  care  and  skill  in  the 
pofonnance  of  their  duty.  The  term  here  used  expresses  the  idea  of  some- 
thing beyond  ordinary  care,  which  the  law  considers  the  limit  of  liability  to 
"Rhiui  carriers  of  goods  for  hire,  who  are  not  common  carriers,  are  held.  The 
degne  of  their  responsibility,  therefore,  to  which  carriers  of  passengers  are 
Bttbjected,  is  not  ordinary  care,  which  will  make  them  liable  only  for  ordi- 
nary neglect,  but  extraordinary  care,  which  renders  them  liable  for  slight 
neglect"    Angell  on  Carriers,  sec.  568  (4th  ed.). 

"Out  of  special  regard  for  human  life,  and  acting  upon  the  presumption 
that  every  man  who  commits  his  person  to  the  charge  of  others  expects  from 
them  a  higher  degree  of  care  for  his  bodily  safety  than  they  would  bestow 
upon  the  preservation  of  his  property,  the  law  very  wisely  exacts  from  a 
common  carrier  of  passengers  for  hire  the  utmost  care  and  skill  which  pru- 
dent men  are  accustomed  to  use  under  similar  circumstances.  This  rule  has 
l>(en  constantly  applied  to  the  proprietors  of  stage  coaches  and  steamboats, 
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and  Ib  a  fortiori  applicable  to  railroad  companies,  whose  mode  of  convey- 
ance, inyolYing  greater  dangers,  demands  unusual  care.*'  Shearman  &  Red- 
fleld  on  Negligence,  sec.  266. 

^'  And  it  comes  to  this,  that  the  carrier  is  bound  to  use  the  most  exact  diii- 
^nce,  and  is  answerable  for  aoy  negligence  however  slight;  and  not  only 
7or  his  own  personal  default  but  for  the  default  of  all  employed  by  him,  or 
from  whom  he  has  purchased  work  done  or  skill  employed  upon  the  thing. 
He  is  bound  to  use  such  precaution,  for  the  prevention  of  accidents  as  a  rea- 
sonable person  having  the  management  of  the  line  would  adopt  for  such  pur- 
pose."   Campbell  on  Negligence,  89. 

«  The  minor  duties  of  the  carrier  of  passengers  grow  out  of,  and  are  dedud- 
^le  from,  that  seneral  responsibility  which  Din£  him  to  carry  safely  those 
whom  he  takes  into  his  conveyance,  as  far  as  human  foresight  and  care  will 
^o ;  that  is,  for  the  utmost  care  and  diligence  of  very  cautious  persons.  .  .  . 
Stated  by  itself,  and  considered  affirmatively,  the  rule  is  sufficiently  strict; 
the  carrier  of  passengers  engages  that,  so  far  as  human  care  and  foresight  can 
go,  he  will  provide  Tot  this  s^e  conveyance.  The  rule  reouires  of  him  the 
utmost  foresight  as  to  possible  dangers,  and  the  utmost  pruaence  in  guarding 
against  them ;  and  the  rule  is  interpreted  with  direct  reference  to  the  mode 
of  conveyance  employed  by  the  carrier.  And  although  the  same  language 
will  express  the  rule  as  applied  to  all  carriers  of  passengers,  rec^uiring  of  each 
the  highest  degree  of  foresight  and  the  utmost  care  and  diligence  of  very 
cautious  persons,  the  rule  is  not  satisfied  by  the  use  of  the  sune  deg^ree  of 
vigilance  in  the  conduct  of  a  train  of  cars  moving  at  a  rapid  rate,  as  that 
required  in  the  management  of  a  stage  coach  moving  more  slowly.  The  dili- 
gence and  forecast  must  be  proportioned  to  the  danger ;  they  must  be  in- 
creaced  with  the  use  of  a  new  and  dangerous  motive  power,  and  with  the 
speed  of  the  conveyance."    Edwards  on  Bailments,  sec.  707  (2d  ed.). 

''As  they  undertake  for  the  carriage  of  human  beings,  whose  lives  and 
limbs  and  health  are  of  great  importance,  as  well  to  the  public  as  to  them- 
selves, the  ordinary  principle  in  criminal  cases,  where  persons  are  made  liable 
for  personal  wrongs  and  injuries  arising  from  slight  neglect,  would  seem  to 
furnish  the  true  analogy  and  rule.  It  has  been  accordingly  held,  that  pas- 
senger carriers  bind  themselves  to  carry  safely^  those  whom  they  take  into 
their  coaches  as  far  as  human  care  and  foresight  will  go,  that  is,  for  the 
utmost  care  and  diligence  of  very  cautious  persons,  and  of  course  they  are 
responsible  for  any,  even  the  slightest,  neglect."  Story  on  Bailments,  sec. 
600  (8th  ed.) ;  quoted  in  The  Law  of  Railway  CorpEorations  by  Godefroi  & 
Shortt,  401. 

**  The  rule  appears  to  be,  that  carriers  of  passengers  are  required  to  cany 
safely  those  whom  they  take  into  their  coaches  as  far  as  human  care  and 
foresight  will  go."    Hodges  on  Railways,  574  (5th  ed.). 

''  Although  the  form  of  expression  is  sometimes  varied,  and  the  rule  is 
stated  as  re<^uiring  *the  utmost  diligence  of  very  cautious  persons,*  'the 
greatest  possible  care  and  diligence,'  *  the  most  perfect  care  of  a  cautious  and 
prudent  man,*  and  other  similar  phrases,  the  real  meaning  intended  by  them 
all  is,  that  the  care  and  circumspection  to  be  required  is  the  utmost  which 
can  be  exercised  under  all  the  circumstances,  short  of  a  warranty  of  the 
fiafety  of  the  passengers;  and  the  rule  cannot  perhaps  be  better  or  more 
forcibly  expressed  than  in  the  words  of  Christie  t.  Griggs  [2  Camp.  79],  that 
the  duty  of  the  carrier  is  to  provide  for  the  si^ety  of  his  passengers  '  as  far 
«i8  human  care  and  foresight  will  go.'  This,  at  least,  is  the  most  common 
mode  of  stating  it,  and  the  words  '  as  far  as  human  care  and  foresight  will 
go,*  have  become,  from  frequent  use,  a  familiar  form  of  expression  in  connee- 
tion  with  the  obligation  of  the  passenger  carrier.  It  is  not,  therefore,  correct 
to  assimilate  this  duty  to  that  which  the  private  carrier  for  hire  is  bound,  or 
to  make  the  degree  of  care  which  the  law  requires  of  the  one  the  standard 
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by  which  to  measure  that  which  will  be  demanded  of  the  other.''  Hutchin- 
flon  on  Carriers,  sec.  501. 

'*  When  it  is  said,  however,  that  the  carrier  of  the  passenger  must  pro- 
ride  for  Ms  safety  *  as  far  as  human  foresight  will  go,'  it  is  not  meant  that 
he  will  be  required  to  exercise  all  the  care  and  diligence  of  which  the  human 
mind  can  conceive,  or  all  the  skill  and  ingenuity  of  which  it  is  capable.  It 
does  not,  for  instance,  require  steel  rails,  or  iron  or  granite  cross-ties  upon 
the  roads  of  railway  companies,  because  such  ties  are  less  liable  to  decay, 
and  hence  safer  than  those  of  wood.  Nor  does  it  require  the  carrier  over  the 
public  highway  to  repair  it  so  as  to  render  it,  at  all  times,  perfectly  safe. 
The  requirement  of  such  a  degree  of  skill  would  involve  an  expenditure  and 
a  responsibility  so  great  as  to  make  the  business  of  passenger  carriage  wholly 
impracticable,  and  would  drive  all  prudent  men  from  it.  But  it  does  require 
everything  necessary  to  the  security  of  the  passenger  reasonably  consistent 
with  the  business  of  the  carrier,  and  appropriate  to  the  means  of  conveyance 
emploved  by  him,  to  be  provided,  and  that  the  highest  degree  of  practicable 
care,  diligence,  and  skill  shall  be  adopted  that  is  consistent  with  the  mode 
of  transportation  used,  and  that  will  not  render  its  use  impracticable  or 
inefficient  for  its  intended  purposes.  But  to  this  extent  the  rule  will  be 
rigorously  enforced  as  a  protection  to  the  traveller,  and  as  a  warning  to  the 
cirrler  against  the  consequences  of  delinquency  in  his  duty."  Hutehinson 
on  Carriers,  sec.  502. 

"  A  carrier  of  passengers  for  hire  is  not  like  a  common  carrier  of  goods, 
IB  insurer  against  everything  but  the.  act  of  God  and  the  public  enemy. 
He  is  bound,  however,  to  the  use  of  the  utmost  care  in  the  providing  of  safe 
and  sufficient  vehicles  and  means  of  transportation  and  in  their  management." 
Liwson  on  Carriers,  sec.  15. 

*^It  is  agreed  on  all  hands  that  carriers  of  passengers  are  only  liable  for 
negligence,  either  proximate  or  remote,  and  that  they  are  not  insurers  of 
the  safety  of  their  passengers,  as  they  are  as  common  carriers  of  goods  and 
ef  the  biq^gage  of  passengers.  .The  rule  is  clearly  laid  down  in  one  of  the 
early  cases,  by  Eyre,  C.  J.,  that  carriers  of  passengers  *  are  not  liable  for 
isjuries  happening  to  passengers  from  unforeseen  accident  or  misfortune, 
where  there  has  been  no  negligence  or  default  in  the  driver.'  'It  is  said 
he  was  driving  with  the  reins  so  loose  that  he  could  not  readily  command  the 
bones;  if  that  was  the  case  the  defendants  are  liable,  for  a  driver  is  answer- 
sble  for  the  smallest  negligence.'  This  is  now  the  settled  rule  upon  the  sub- 
ject, as  applicable  to  all  modes  of  carrying  passengers,  by  those  who  hold 
themselves  out  as  public  or  common  carriers  of  passengers."  2  Redf.  on 
Railways,  216  (6th  ed.). 

"The  carrier,  however,  is  botmd  to  exercise  the  diligence,  prudence,  and 
skill  of  a  good  business  man  in  his  particular  work  (the  diligentia  boni  et 
diligentis  partisf amilias  of  the  Romans) ;  that  is  to  say,  in  whatever  branch 
of  carrying  he  may  be  engaged  he  must  exhibit  diligence,  prudence,  and 
doll  such  as  a  good  business  man  in  such  department  exhibits.  With  steam 
<^Qveyances  the  care  must  increase  in  proportion  to  the  risk."  Wharton  on 
Negligence,  sec.  627. 
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The  CioLosADo  Central  B.  R.  Go. 

V. 

Holmes. 

(6  Colorado  BeporU,  197.     AprU  Term^  1880.} 

The  general  mle  as  to  contributory  negligence,  which  seems  to  be  estab- 
lished, is  that  if  the  party  injured,  by  the  exercise  of  ordinary  care  under 
the  circumstances,  might  have  avoided  the  consequences  of  the  defendant'^ 
negligence,  but  did  not,  the  case  is  one  of  mutual  fault,  in  which  the  law 
will  neither  cast  all  the  consequences  upon  the  defendant,  nor  will  it  attempt 
any  apportionment  thereof. 

And  where  the  plaintiff  himself  so  far  contributes  to  the  injury  by  his  own 
neglieence  or  want  of  care,  as  that  but  for  such  fault  on  his  part  the  injury 
would  not  have  happened,  he  is  not  entitled  to  recover,  unless  the  defendant, 
by  the  exercise  of  care  on  his  part,  might  have  avoided  the  consequences  of 
the  negligent  conduct  of  the  plaintiff. 

As  a  rule,  the  existence  of  negligence  is  a  question  of  fact -for  the  jury,  but 
it  is  otherwise  when  the  facts  are  not  in  dispute,  or  when  the  negligence  or 
its  absence  is  evident  and  unquestionable.  In  such  case  the  oourt  may  de- 
clare the  fact  established  as  a  matter  of  law. 

Appeal  from  District  Court  of  Arapahoe  County. 

Catharine  Holmes,  the  appellee,  brought  lier  action  in  the  Dis- 
trict Court  against  the  appellant  for  personal  injury  sustained  by 
her  while  walidng  on  the  track  of  appellant,  and  recovered  judg- 
ment for  $6000.  To  reverse  that  judgment  this  appeal  was  prayea ; 
the  facts  necessary  to  a  proper  understanding  of  the  case  are  stated 
in  the  opinion. 

Messrs.  H.  M.  &  W.  Teller,  and  Mr.  A.  H.  de  France,  for  appel- 
lant. 

Messrs.  Patterson  and  Campbell,  for  appellee. 

Stone,  J. — In  treating  upon  the  ri^it  of  redress  for  injuries 
caused  by  the  negligence  of  another,  Mr.  Cooley,  in  his  recent 
work  upon  Torts,  says,  p.  659 :  "  The  first  requisite  in  establishing 
negligence  is  to  show  the  existence  of  the  duty  which  it  is  sup- 
posed has  not  been  performed.  A  duty  may  be  geneml  and  owing 
to  everybody,  or  it  may  be  particular  and  owing  to  a  single 
person  only,  by  reason  of  his  peculiar  position.  .  .  .  But  a 
duty  owing  to  everybody  can  never  become  the  foundation  of 
an  action  until  some  individual  is  placed  in  a  position  which  gives 
him  particular  occasion  to  insist  on  its  performance ;  it  then  be- 
comes a  duty  to  him  personally.  The  general  duty  of  a  railway 
company  to  run  its  trains  with  care,  becomes  a  particular  duty 
to  no  one  until  he  is  in  position  to  have  a  right  to  complain  of 
the  neglect.    The  tramp  who  steals  a  ride  cannot  insist  that  it 
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18  a  dnty  to  him  ;  neither  can  he  when  he  makes  a  highway  of 
the  railway  track  and  is  injured  by  the  train.  .  .  .  These  are 
illustrations  ;  but  in  every  instance  the  complaining  party  must 
point  ont  how  the  dnty  arose  which  is  supposed  to  have  been  neg- 
lected. And  this  is  the  real  reason  why  one  cannot  complain  of 
an  injury  to  which  his  own  negligence  has  contributed ;  when  it 
appears  that  but  for  his  own  fault  the  injury  would  not  have  oc- 
cnrred,  it  also  appears  that  tlie  duty  to  protect  him  did  not  rest 
npon  others ;  for  no  one  is  under  obligation  to  protect  another 
against  the  consequences  of  his  own  misconduct  or  neglect." 

The  general  rule  as  to  contributory  negligence,  which  seems  to 
be  establislied  by  the  authorities,  is  that  if  the  party  injured,  by 
the  exercise  of  ordinary  care  under  the  circumstances,  might  have 
avoided  the  consequences  of  the  defendant's  negligence,  but  did 
not,  the  case  is  one  of  mutual  fault,  in  which  the  law  will  neither 
cast  all  the  consequences  upon  the  defendant,  nor  will  it  attempt 
any  apportionment  thereof.  This  is  the  English  rule,  and  it  has 
been  accepted  by  the  courts  in  this  countiy,  with  but  few  excep- 
tions. Cooley  on  Torts,  674.  The  cases  cited  in  support  of  this 
nile  are  very  numerous,  embracing  most  of  the  States  m  the  Union, 
and  the  Supreme  Court  of  the  United  States. 

The  later  Illinois  cases  have  departed  from  the  inile,  to  the  ex- 
tent of  allowing  a  right  of  action  to  depend  upon  the  relative  de- 
grees of  negligence  to  be  imputed  to  plaintiff  and  defendant  respec- 
tively; that  is  to  say,  that  a  plaintin  whose  concurrent  negligence 
has  contributed  to  the  injury,  may  recover  whore  the  negligence  of 
the  defendant  is  gross,  ana  in  comparison  to  which  that  of  the 
plaintifE  is  slight.  111.  Cent.  R.  R.  v.  Hammer,  85  111.  526.  Kan- 
sas is  perhaps  the  only  other  State  that  seems  to  follow  the  Illinois 
doctrine.  U.  P.  R.  R.  v.  Rollins,  5  Kan.  167;  Cooley  on  Torts, 
p.  678. 

That  there  is  a  difficulty  in  measuring,  in  every  case,  degrees  of 
negligence  in  order  to  constitute  legal  definitions,  even  as  they  were 
divided  by  the  Roman  civil  law,  into  slight,  ordinary,  and  gross, 
18  sufficiently  obvious,  and  the  attempt  to  fix  and  usefully  apply 
these  degrees  in  practice  has  been  criticised  by  the  Supreme  Court 
of  the  United  States.  Steamboat  New  World  v.  King,  16  How. 
474.  But  this  difficulty  falls  little  short  of  impossibility  when  it  is 
soD^ht  to  establish  and  measui*e  relative  degrees  of  the  neglie^ence  of 
plaintifE  and  defendant  involving  acts  of  different  parties  different- 
ly circumstanced,  reviewing  causes  and  effects  from  different  stand- 
points, and  that  perhaps  m  view  of  impending  danger,  and  with 
uifferent  means  of  avoidance,  and  all  these  complications  of  causes 
and  effects  and  comparisons  of  unlike  acts,  and  the  negations  of 
care  which  constitute  different  degrees  of  negligence,  to  be  nicely 
measured,  adjusted,  and  apportioned  by  a  jury  of  totally  different 
minds.    The  scales  of  justice  can  neither  separate  and  weigh  the 
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atoms  of  care  and  negligence  as  ingredients  of  human  conduct,  like 
a  chemical  analysis,  nor  determine  their  unknown  quantities  by  al- 
gebiuic  equation. 

The  simplest  mle  applicable,  deduced  from  the  great  mass  of 
authorities,  English  and  American,  is  stated  quite  clearly  by  Wight- 
man,  J.,  in  Tuft  V.  Warman,  5  C.  B.  N.  S.  684,  in  tiiese  words : 
'^  It  appears  to  us  that  the  proper  question  for  the  jury  in  this  case, 
and  iuaeed  in  all  others  ox  the  line  kind,  is  whether  the  damage 
was  occasioned  entirely  by  the  neffligence  or  improper  conduct  of 
the  defendant,  or  whether  the  plaintiff  himself  so  far  contributed 
to  the  misfortune  by  his  own  negligence  or  want  of  ordinary  and 
<^ommon  care  and  caution,  that  but  for  such  negligence  or  want  of 
ordinary  care  and  caution  on  his  part  the  misfortune  would  not 
have  happened.  In  the  first  case  the  plaintiff  would  be  entitled  to 
recover,  in  the  latter  not ;  as  but  for  nis  own  fault  the  misfortune 
would  not  have  happened  ;  mere  negligence  or  want  of  ordinary 
care  and  caution  would  not,  however,  disentitle  him  to  recover, 
unless  it  were  such  that,  but  for  that  negligence  or  want  of  ordi- 
naiy  care  and  caution,  the  misfortune  could  not  have  happened ; 
nor,  if  the  defendant  might,  by  the  exercise  of  care  on  his  part, 
have  avoided  the  consequences  of  the  neglect  or  carelessness  oi  the 
plaintiff." 

The  same  rule,  substantially,  was  adopted  by  our  own  court  in 
the  case  of  the  Western  Union  Telegraph  Company  v.  Eyser,  3 
Col.  141.  Such,  too,  is  the  doctrine  of  the  Supreme  Court  of  the 
United  States.    Kailroad  Co.  v.  Jones,  5  Otto,  442. 

Applying  the  rule  to  the  case  at  bar,  the  questions  to  be  deter- 
mined are : 

First.  Was  the  injury  occasioned  entirely  by  the  negligence  or 
improper  conduct  of  the  defendant  ? 

Second.  Did  the  negligence  or  want  of  ordinary  care  and  cau- 
tion on  the  part  of  the  plaintiff  so  far  contribute  to  produce  the 
injury  that  otherwise  the  misfortune  would  not  have  happened  ? 

Third.  Might  the  defendant,  by  the  exercise  of  care  on  the  part 
of  its  servants,  have  avoided  the  consequences  of  the  neglect  or 
carelessness  of  the  plaintiff  ? 

The  evidence  shows  that  the  plaintiff,  a  laboring  woman  about 
fifty  years  of  age,  living  near  the  track  of  the  defendant's  railway  in 
the  suburbs  of  Denver,  started  in  the  day  time  to  go  to  another 

1)art  of  the  town  to  work.  Her  course  ky  along  and  across  the 
ine  of  the  said  railway.  It  was  about  the  time  of  the  arrival  of  a 
morning  freight  train.  She  knew  the  train  came  in  at  that  hour. 
She  had  frequently  been  that  way  at  the  same  time  of  day  on  previous 
occasions.  She  reached  the  track  at  a  point  whence  she  could  see 
along  it  in  the  direction  of  approaching  trains  a  distance  of  a  quar- 
ter of  a  mile.  She  went  upon  the  railway  where  there  was  no 
public  crossing,  and  where  tnere  were  several  side  tracks,  diverg- 
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iDg  and  nmning  parallel  with  and  near  the  main  track,  into  the 
ddtendant's  depot  and  trainyard.  She  turned  her  back  upon  the 
approaching  train,  and  proceeded  to  walk  along  upon  the  railroad 
tracL  She  heard  the  whistle,  turned  and  saw  the  train  coming, 
left  the  main  track  upon  which  she  saw  the  engine  approaching, 
crofised  diagonally  to  the  next  track,  and  after  going  upon  that  a 
short  distance,  crossed  to  the  third  track  and  proceedea  along  it, 
waUdng  on  the  ties.  She  presently  heard  shouts,  looked  around, 
and  was  struck  by  the  forward  car  of  a  part  of  the  train  that  had 
been  switched  off  from  the  main  track  by  a  ^^  ruiining  switch." 
She  had  walked  three  or  four  hundred  feet  on  the  trades  before 
being  struck.  At  the  place  where  she  was  struck  there  were  four 
tracks  of  the  railway,  thirteen  to  seventeen  feet  apart,  and  within 
the  defendant  railway  company's  yard  or  switching  ground. 

At  this  point  in  the  testimony  we  may  pause  to  consider  the  first 
two  questions  above  stated. 

The  act  of  the  plaintiff  in  going  upon  the  ]*ailway  track  and  de- 
liberately using  it  for  a  foot-path  at  a  time  when  she  knew  that 
engines  and  cars  were  likely  to  come  in  behind  her ;  at  a  place 
where  there  was  no  road  or  street-crossing  for  public  use ;  in  the 
midst  of  a  net-work  of  tracks  and  switches ;  upon  the  defendant's 
private  jard  grounds,  used  for  the  purpose  of  running  trains  in 
and  out,  and  switching  cars  on  and  off  the  various  side-tracks  in 
depositing  freight  and  making  up  trains  in  and  about  the  depot : 
ibs  act  of  the  plaintiff,  we  say,  was  in  itself  gross  and  culpable 
negligence.  It  was  obviously  a  want  of  ordinary  care  in  the 
presence  of  impending  and  reasonably  anticipated  danger,  and 
was,  as  the  facts  clearly  show,  such  negligence  as  contributed  di- 
rectly to  produce  the  resulting  injury.  IQinois  Central  B.  R.  Co. 
f.  Hall,  72  111.  222. 

The  first  question  then  is  disposed  of ;  the  injury  was  not  caused 
by  the  negligence  of  the  defenaant  alone. 

Was  the  negligence  of  the  plaintiff  such  as  that  but  for  it  the 
misfortune  to  ner  could  not  have  happened?  This  question  must 
be  answered  in  the  affirmative.  She  was/without  right  in  going 
upon  any  of  the  tracks  at  that  time  and  place  and  walking  upon 
tnem  in  the  manner  she  did.  That  the  accident  could  not  have 
happened  had  she  not  so  gone  upon  the  track  is  self-evident. 

it  follows  that  the  only  other  state  of  facts  under  which  the 
plaintiff  is  not  disentitled  to  recover,  is  where  the  defendant  might, 
Dv  the  exercise  of  care  on  its  part,  have  avoided  the  consequences 
of  the  negligence  of  plaintiff. 

The  consequences  of  plaintiff's  negligence  placed  her  in  a  posi- 
tion of  immediate  danger  in  front  of  the  moving  cars  by  which  she 
was  struck,  and  the  accident  itself  was  the  ultimate  of  such  conse- 
qnences.  Could  the  defendant,  by  the  exercise  of  care,  have  avert- 
ed these  consequences  ? 
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According  to  the  testimony  of  all  the  witnesses  to  the  point,  the 
plaintiff,  after  leaving  the  main  track  to  get  out  of  the  way  of  the 
engine,  and  stepping  on  to  the  track  upon  which  the  freight  cat's 
were  switched,  was  not  over  seventy-tive  feet  from  the  forward 
cars  of  the  train  approaching  her.  There  were  two  brakemen  on 
these  cars,  one  of  whom  was  on  the  car  in  front.  By  them  the 
plaintiff  was  seen  to  have  apparently  heeded  the  warning  whistle, 
and  to  have  left  the  first  point  of  danger.  She  was  then  turning 
her  course  to  one  side ;  that  is  to  say,  she  was  walking  diagonally 
along  and  across  the  track,  as  thougn  intending  to  s:et  off.  She 
testihes  herself  that  she  was  then  trying  to  get  off  lUl  the  tracks. 
Prom  her  movements  the  brakeman  had  strong  reason  for  presum- 
ing that  she  would  get  out  of  the  way  before  they  reached  her. 
She  had  reached  the  outer  side  of  the  rail  upon  one  side  of  the 
track,  walking  on  the  ends  of  the  ties,  so  that  when  struck  she  was 
thrown  off  the  track,  falling  under  the  side  of  the  car  toward  town, 
in  the  direction  she  was  going.  When  within  fifteen  or  twenty 
feet  of  her,  the  brakeman  on  the  forward  car  hallooed  at  her,  and 
the  brakes  were  put  down ;  she  heard  the  shouts,  looked  round, 
and  was  immediately  struck. 

The  testimony  of  ,the  railroad  experts  as  to  the  distance  within 
which  the  train  could  be  stopped  is,  that  if  moving  at  the  rate  of 
five  miles  an  hoar,  it  could  be  stopped  in  the  traiirs  length,  a  dis- 
tance of  from  450  to  600  feet ;  but  if  running  from  ten  to  twenty 
miles  an  hour,  it  could  not  be  stopped  short  of  a  quainter  or  half  a 
mile,  there  being  in  this  case  a  slightly  down  grade. 

The  train  was  in  fact  stopped  m  less  than  400  feet  from  the 
point  where  plaintiff  was  struck.  It  is  quite  evident  that  the  train 
could  not  have  been  stopped  between  the  time  plaintiff  got  upon 
that  track,  and  the  time  she  was  stnick.  In  other  words,  if  the 
brakemen  had  seen  her  the  instant  she  left  the  main  track,  and 
walked  over  to  and  upon  the  side  track,  and  they  had  immediately 
set  the  brakes  \f  ithin  reach,  the  train  could  not  have  been  stopped 
before  reaching  her ;  the  intervening  distance  being  less  than  one 
hundred  feet,  or  about  one  third  the  length  of  the  train.  At  the  rate 
of  speed  which  the  evidence  fairly  establishes,  the  train  passed  over 
about  seven  feet  every  second  oi  time.  It  could  not  have  been 
stopped  in  less  than  thirty  seconds.  The  plaintiff  had  only  three 
or  four  seconds  to  get  out  of  the  way  when  she  heard  the  shout  of 
the  brakeman  on  the  front  car.  One  or  two  steps  to  one  side  would 
have  placed  her  beyond  reach  of  the  passing  cars.  These  steps 
could  have  been  taken  in  as  many  seconds.  As  she  had  only  to 
spring  to  one  side  to  avoid  the  danger,  it  was  barely  possible  for 
her  to  do  so  if  she  was  in  a  condition  to  act  instantly,  but  the  sense 
of  impending  danger  often  paralyzes  for  a  moment,  when  that  mo- 
ment IS  fatal. 

The  evidence  shows  no  wanton  or  wilful  negligence  or  indiffer- 
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enee  in  respect  to  the  plaintifE  on  the  part  of  the  defendant    She 
was  not  "  wantonly  mn  dowtf'  by  the  cars. 

In  the  view  we  take  of  the  case,  under  the  mle  laid  down  touch- 
ing contributory  negligence,  we  have  not  considered  the  question 
of  negligence  on  the  part  of  the  defendant  that  is  raised  respect- 
ing the  making  of  the  running  or  flying  switch  as  afl^ecting  the 
case,  since : 

First.  The  testimony  toudiing  the  character  and  practice  of 
ranning  switches  at  other  places  or  on  other  roads,  was  wholly  in- 
competent; and 

Second.  That  such  mode  of  switching  was  used  by  the  defend- 
ant on  this  occasion,  that  it  was  not  a  departure  from  f onner  usage 
in  making  switches  at  the  point  in  question,  that  it  was  at  a  place 
where  there  was  no  street  or  other  public  crossing,  and  the  ab- 
fience  of  any  law  or  ordinance  forbidding  or  regulating  its  use, 
present  such  a  state  of  facts  as  that  it  cannot  be  said  to  have  been 
negligence  per  se. 

Nor  do  we  regard  the  evidence  which  was  introduced  on  the 
part  of  plaintiff  for  the  purpose  of  showing  that  other  persons 
than  the  plaintiff  had  previously  been  in  the  habit  of  passing  over 
and  walkmg  along  the  track  at  that  place,  and  that  even  school 
children  residing  in  the  vicinity  had  used  the  track  there  for  a 
footpath,  sufiicient  to  either  lessen  the  degree  of  negligence  on  the 
part  of  plaintiff,  or  interpose  a  greater  burden  of  care  upon  the 
defendant. 

In  this  case  there  is  an  absence  of  proof  that  such  use  of  the 
track  was  known  to  the  defendant.  But  even  with  such  proof  the 
facts  are  insufficient  to  establish  a  user  by  the  public,  or  to  show  that 
at  that  time,  or  previously,  there  was  either  a  thoroughfare  across 
or  along  the  track,  or  that  there  was  a  crowd,  or  a  considerable 
number  of  pei'sons  whose  presence  was  to  be  anticipated  and 
guarded  against. 

This  is  unlike  the  case  of  the  Kansas  Pacific  Railway  v.  Ward, 
in  4th  Colorado,  cited  by  counsel  for  plaintiflf,  where  during  "  Fair 
time,"  a  crowd  of  pedestrians  was  constantly  passing  along  the  line 
of  the  railway  to  and  from  the  fair  ground  ;  the  railway  company 
itself  enga^d  in  running  excursion  trains  between  the  city  and  the 
fair,  and  where  the  iniured  person  was  struck  by  a  projecting  tim- 
ber from  a  negligently  loaded  car,  while  he  had  approached  the 
side  of  the  track  for  the  purpose  of  rescuing  a  child  which  he 
thought  to  be  falling  from  one  of  the  windows  of  a  passing  excur- 
sion train. 

In  view  of  the  gross  and  culpable  negligence  of  the  plaintiff  in 
going  upon  the  track  at  that  place,  and  walking  along  it  as  she  did, 
and  the  failure  to  show  such  want  of  care  on  the  part  of  the  de- 
fendant as  that  it  might  have  avoided  the  accident,  notwithstand- 
ing  the  negligence  of  plaintiff,  as  the  evidence  is  presented  by  the 
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record,  there  can  be  no  recovery,  and  the  verdict  was  clearly  against 
the  evidence,  and  against  the  instructions  of  the  court,  upon  the 
rule  we  have  chiefly  discussed. 

The  court  below  correccly  instructed  that  the  negligence  of  plain- 
tiff was  in  itself  culpable,  and  that  she  could  not  recover  unless  the 
defendant  wantonly  caused  the  injury  when  it  might  by  proper 
care  have  avoided  it. 

As  a  rule  the  existence  of  negligence  is  a  question  of  fact  for 
the  jury ;  but  it  is  otherwise  when  the  facts  are  not  in  dispute,  or 
where  the  negligence  or  its  absence  is  evident  and  unquestionable. 

In  such  case  uie  court  may  declare  the  fact  established  as  a  mat- 
ter of  law ;  in  like  manner  as  many  conclusions  from  given  facts^ 
settled  bv  repeated  decisions  of  the  courts,  acquire  the  force  and 
efEect  of  legal  propositions,  and  are  to  be  so  declared  by  the  court. 
Cooley  on  Torts,  670 ;  Sheaf.  &  Eed.  on  Neg.  Sec.  11 ;  Pittsburg 
R.  R.  Co.  V.  McClurg,  56  Pa.  St.  294 ;  Pittsburg  K  R.  Co.  v.  An- 
drews, 39  Md.  329 ;  I.  and  C.  R.  Co.  v.  Rutherford,  29  Ind.  82 ; 
Todd  V.  Old  Colony  R.  R.,  3  Allen,  18. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed. 

Upon  petition  for  rehearing,  the  following  opinion  was  ren- 
dered: 

Stonb,  J. — The  decision  of  this  court  adversely  to  the  plaintiff 
was  based  upon  two  principal  conclusions,  derived  from  the  testi- 
mony :  first,  that  she  was  guilty  of  gross  and  culpable  negligence 
in  going  upon  and  walking  along  the  railway  ti^acts  of  the  defend- 
ant, at  the  place  where  the  injury  to  her  occurred ;  and  second, 
that  the  deiendant  coald  not,  by  the  exercise  of  ordinary  cait), 
have  avoided  the  injury,  notwithstanding  the  contributory  negli- 
gence on  her  part. 

The  rehearing  is  sought  upon  this  last  proposition.  Counsel  for 
petitioner  takes  issue  with  the  court  upon  the  conclusions  deduced 
from  the  testimony,  and  also  questions  the  correctness  of  the  court 
in  its  setting  forth  in  the  opinion  certain  portions  of  the  testimony 
itself. 

After  patiently  ^oing  over  the  entire  record,  and  closely  exam- 
ining it  in  connection  with  the  opinion,  and  with  the  lengthy  pe- 
tition for  rehearing,  and  compai-ing  the  statements  of  the  eviaence 
in  each,  I  am  more  than  ever  satisfied  of  the  correctness  of  the 
opinion,  and  shall  only  proceed  to  point  out  a  few  of  the  most  pa- 
tent errors  into  which  counsel  has  fallen,  through  what  may  be 
charitably  attributed  to  his  zeal  for  his  client. 

Referring  to  his  allegations  of  recklessness  in  the  railway  man- 
agement at  the  time  of  the  inj^i'y  to  plaintiff,  the  petition  says: 

"  As  to  the  first  of  plaintiflrs  propositions,  this  court  has  in  ef- 
fect said,  that  making  a  flying  switch  under  the  attendant  circum- 
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gUDces,  in  a  popnlons  part  of  the  city  of  Denver,  is  so  entirely 
proper  that  a  jniy  should  not  say  whether  it  was  recklessness  or 
Dot  With  this  conclusion  we  are  content,  notwithstanding  the 
courts  of  every  other  State  which  have  passed  upon  it,  do  not  hesi- 
tate to  characterize  such  management  oi  a  train  as  gross  careless- 
sees;  and  in  the  case  of  Brown  v.  The  N.  T.  0.  E.  K.,  32  N.  Y. 
602,  the  court  added  ^  we  should  hesitate  to  say  the  company  could 
not  be  held  to  a  criminal  responsibility.' " 

This  court  announced  no  such  conclusion  as  counsel  intimates. 
The  locus  in  quo  was  not  in  a  populous  part  of  the  city  of  Denver. 
On  the  contrary,  as  the  testimony  shows,  it  was  within  the  switch- 
ing yard  of  the  railway  company,  at  the  north  side  of  the  town, 
where  there  was  no  street  or  other  public  crossing,  and  where  only 
a  few  small  houses  were  scattered  about  in  the  Platte  river  bottom, 
and  where,  as  witness  KirchofE,  who  lived  there,  stated,  the  weeds 
grew  in  places  along  the  track  from  six  to  eight  feet  high. 

Nor  have  the  courts  all  held  as  counsel  asserts.  The  opiniona 
have  been  expressed  upon  the  particular  facts  presented.  In  the 
New  York  case  cited,  the  flying  switch  was  maae  where  the  tracks 
crofised  the  main  street  ^^  at  a  point  of  much  travel  in  a  densely 
bnilt  portion  of  the  village,"  and  where  in  approaching  the  street 
crossing  "the  view  of  the  railway  was  greatly  obstructed  bv 
houses,  trees,  shrubbery  and  fences."  The  collision  occurred  witu 
a  Yehicle  which  was  crossing  the  track  in  the  street,  and  had  a  right 
to  be  there  and  to  cross  at  the  time,  and  no  warning  or  signal  was> 
^ven  of  tlie  approach  of  the  cars.  There  is  no  pomt  in  the  cita- 
tion of  such  a  case,  and  this  was  fully  examined  in  the  opinion.. 

Aii:ain  counsel  says  in  his  petition : 

**  K  we  leave  out  of  question  the  facts  (as  the  court  has  expressly 
done),  that  this  was  a  flying  switch,  being  made  in  a  populous  part 
of  the  city  of  Denver,  upon  a  part  of  the  track  crossed  at  short  in- 
tervals by  public  streets,"  etc.,  etc. 

The  witness  Rollins,  the  civil  engineer  who  laid  out  and  platted 
the  tracks  and  yard  of  the  railway  company,  testifies  that  18th 
street  ends  short  of  the  railway  tracks :  that  "  it  does  not  cross  any 
track ;  the  accident  occun*ed  on  no  street  and  not  on  ground  where 
a  street  has  been  laid  out." 

Witness  Kirchoff  testifies :  "  There  is  no  one  living  between 
18th  and  19th  streets  on  the  side  next  the  river ;  there  is  no  house 
there ;  people  that  pass  there  come  from  beyond  19th  street ;  nine- 
teenth street  is  not  graded ;  is  two  or  three  feet,  and  in  places  three 
w  four  feet  below  the  grade ;  is  very  uneven,  and  water  standing 
over  it  on  the  block  next  the  railway  track."  He  stated  in  another 
place  that  there  were  twenty-five  or  thirty  houses  up  19th  street 
toward  the  river. 

Tliis  testimony  as  to  streets  and  population  in  that  vicinity  i& 
not  contradicted,  or  sought  to  be,  anywhere  in  the  whole  record! 
8  A,  &  E.  R.  Cas.— 37 
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Counfiel  says :  ^^  The  reason  we  are  in  earnest  is  because  the 
opinion,  if  it  stands,  practically  deprives  ns  of  another  trial ;  it  is 
as  though  this  court  should  order  a  dismissal  of  the  cause,  or  a 
judgment  for  the  defendant." 

Tnis  statement  seems  merely  begging  the  question.  The  deci- 
sion complained  of  does  not  preclu(&  a  better  showing  or  another 
trial. 

The  witnesses  all  agree  that  when  plaintifi  left  the  main  track, 
on  hearing  the  alarm  whistle,  she  walked  diagonally  across  the  yard 
to  the  second  switch,  or  third  track.  The  plaintifi  testifies  that  she 
was  trying  to  get  ofi  all  the  tracks.  In  tliis  she  is  supported  by 
her  witnesses,  Breck  and  Kirchofi.  Defendant's  witnesses.  Ma- 
honey  and  Martin,  testify  that  when  she  reached  the  second  switch 
she  turned  and  walked  along  the  track  toward  the  depot,  on  the 
ends  of  the  ties. 

If  the  first  statement  be  correct,  the  train  men  had  reason  to  be- 
lieve the  plaintifi  would  get  out  of  the  way  of  the  cars.  If  the 
second  statement  be  true,  that  she  was  walking  on  the  ends  of  the 
ties,  her  danger  was  not  so  great,  nor  as  much  notice  necessary  to 
enable  her  to  avoid  injury,  as  if  she  had  been  walking  between  the 
rails.    A  single  step  would  take  her  out  of  the  way  of  the  cars. 

The  suggestion  of  counsel,  that  Mahoney's  testimony  was  to  the 
effect  that  plaintiff  walked  on  the  third  track  a  distance  of  one 
hundred  feet,  is  not  correct.  A  fair  interpretation  of  his  testimony 
is,  that  she  walked  in  this  manner  one  hundred  feet  after  he  dis- 
covered her  on  the  main  track,  when  she  was  one  thonsapd  feet  in 
advance  of  the  train.  Kirchoff  says  she  left  the  main  track  thirty 
or  thirty-five  feet  after  passing  his  house.  She  then  walked  diag- 
onally over  to  the  third  track  Martin  says  she  was  about  one 
hundred  feet  ahead  of  the  cars  when  they  reached  the  switch, 
which  was  shown  to  be  opi)osite  Kirchoffs  house.  It  is  apparent 
therefore  from  all  the  testimony  that  a  very  short  interval  trans- 
pired from  the  moment  plaintiff  reached  tbe  third  track  until  the 
accident  occurred. 

K  it  be  admitted  that  the  cars  were  stopped  in  from  thirty  to 
sixty  feet  thereafter,  as  argued  by  counsel  in  their  petition  for  re- 
hearing, such  fact  strongly  corroborates  defendant's  witnesses,  as  to 
the  low  rate  of  speed  at  which  the  train  was  moving  on  the  switch, 
and  is  inconsistent  with  the  charge  of  gross  negligence  in  its  man- 
agement. 

It  is  conceded  that  plaintiff  was  fiuilty  of  gross  negligence  in 
walking  upon  these  tracks  and  switches  on  the  private  grounds  of 
the  deiendant,  where  she  had  no  right  to  be.  It  was  also  gross 
negligence  to  cross  or  walk  upon  the  switches  without  looking  be- 
hind her  or  taking  any  precaution  to  ascertain  whether  cars  were 
moving  thereon.  She  assumed  that  there  were  no  moving  cars 
upon  me  switches  at  her  peril. 
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Under  no  view  of  the  case  can  plaintiff  lawfully  recover,  unless 
the  railroad  company  is  chargeable  with  gross  negligence.  The 
servants  of  the  company  may  not  have  done  the  best  that  could 
have  been  done  under  all  the  circumstances,  nor  does  the  law  re- 
ouire  this ;  but  we  are  satisfied  that  the  evidence  did  not  warrant 
me  jury  in  finding,  under  the  circumstances  in  proof,  that  they  fell 
60  far  short  of  their  duty  as  to  make  them  justly  chargeable  with 
gross  negligence,  still  less  with  a  degree  of  negligence  which 
amounts  to  recklessness.  The  charge  that  plaintiff  was  wantonly 
run  down  is  unsupported  by  the  record. 

In  a  rather  recent  case,  decided  by  the  court  of  appeals  of  Mary- 
land, the  following  language  upon  this  point  is  employed : 

"  Ve  have  said  more  than  once  that  cases  may  and  do  occur, 
where  the  court  is  required  to  declare  some  plain  act  of  carelessness 
on  the  part  of  the  plaintiff  to  be  in  law,  such  contributory  negli- 
gence as  will  prevent  a  recovery ;  or  on  the  other  hand,  where  the 
proof  of  negligence  on  the  part  of  the  defendant  is  so  slight  and 
inconclusive  in  its  nature  as  to  demand  from  the  court  an  instruc- 
tiou  as  to  its  legal  insuflSciency  to  prove  negligence,  in  order  to 
prevent  the  jury  from  indulging  in  wild  speculation  or  irrational 
conjecture.  In  this,  as  in  all  other  cases,  the  burden  of  proof  is  on 
the  plaintiff,  and  although  it  is  the  province  of  the  jury  to  decide 
matters  of  fact,  when  evidence  legally  suflScient  is  submitted  to 
their  consideration,  yet  this  legal  suflBciency  is  a  question  of  law, 
of  which  the  court  is  the  exclusive  judge.  Lewis  v.  The  Balti- 
more and  Ohio  R.  E.  Co.,  38  Md.  (Court  of  Appeals),  588.  See, 
also,  The  111.  Cent.  R.  R.  Co.  v.  Godfrey,  71  111.  500,  which  is  in 
point  upon  the  principal  questions  raised  in  this  case.  A  finding 
or  concmsion  from  the  evidence  that  either  there  was  want  oi 
ordinary  care  on  the  part  of  the  defendant,  or  that  by  the  exercise 
of  such  care  the  injury  to  plaintiff  could  have  been  avoided,  not- 
withstanding her  own  gross  and  contributory  negligence,  is  unwar- 
rantable and  cannot  stand. 

Reluctant  as  we  are  to  disturb  the  finding  of  a  jury  upon  the 
facts,  we  shall  not  hesitate  to  do  so  where  the  impartial  administra- 
tion of  justice  requires  it  to  be  done. 

The  motion  for  a  new  trial  should  have  been  allowed. 


420      PASKXB  V.  WILXIKGTOK  AND  WSLDOK  B.  B.  00» 


BoBSBT  H.  Pabkeb,  Adm'r, 

V. 

WnjONOTON  AND  Weldon  B.  R  Go. 

(86  Ififrth  OaroUna  Meparti.    FAruary  Tmn,  1882.) 

Whil9  croflsiDg  a  railroad  track  the  plaintifTs  intestate  was  Idlled  by  a  train 
wUch  had  left  a  station  on  schedule  time  and  attained  a  speed  of  twenty 
miles  an  hour;  the  deceased  was  working  at  a  steam-mill  located  near  the 
track;  when  first  seen  by  the  engineer  he  was  about  100  feet  from  the  engine, 
and  making  no  effort  to  get  out  of  the  way;  the  engineer  put  on  brakes  and 
shut  oft  steam,  but  ffaye  no  signal  by  bell  or  whistle ;  Edd^  that  the  contribu- 
tory negligence  of  the  deceas^  relieyes  the  company  of  responsibility. 

One  crossing  a  railroad  track  must  be  on  the  alert  to  avoid  injury  from 
trains  that  may  happen  to  be  passing;  and  the  omission  of  the  engineer  to 
give  the  precautionary  signals  of  the  approach  of  a  train,  when  it  in  no  way 
contributed  to  an  alleged  injury,  does  not  impose  a  liability  upon  the  com- 
pany. 

Civil  Action  for  damages  tried  at  Fall  Term,  1879,  of  Hali- 
fax Superior  Court,  before  Avery,  J. 

Veraict  for  the  defendant.  Motion  to  set  aside  verdict  refused. 
Judgment  for  defendant,  appeal  by  plaintiflE. 

Messrs.  J.  B.  Batchelor,  Thos.  N.  Hill  and  Day  &  ZoUicoffer, 
for  plaintiff. 

Messrs.  Spier  Wliitaker  and  Gilliam  &  Ghatling,  for  defendant 

Smith,  C.  J. — ^The  facts  out  of  which  arises  the  present  action 
for  damages  in  causing  the  death  of  James  W.  Parker,  the  plain- 
tiff's intestate,  are  few  and  undisputed.  The  deceased  was  em- 
ployed, and  had  been  for  some  time  previous,  at  a  steam-mill 
erected  on  land  of  the  defendant  company,  and  with  their  consent, 
near  tlie  track  of  the  road  and  about  three-fourths  of  a  mile  distant 
south  from  the  town  of  Enfield.  Near  the  mill  was  a  crossing 
over  the  road-bed,  used  by  persons  visiting  it.  On  the  afternoon 
of  December  14th,  1878,  according  to  schedule  time,  the  regular 
passenger  train  with  six  coaches  attached  left  the  station  at  Enfield, 
and  proceeding  towards  Wilmington  had  attained  a  speed  esti- 
mated at  the  rate  of  20  miles  an  hour,  and  was  nearing  the  crossing, 
when  the  deceased,  emerging  from  behind  a  building,  was  seen  to 
enter  upon  the  crossing  and  turn  and  move  two  or  three  steps  in 
the  direction  of  the  advancing  train.  When  first  observed  by  the 
engineer  he  was  about  100  feet  from  the  engine,  and  apparently 
unconscious  of  danger,  and  making  no  effort  to  get  out  of  tne  way ; 
the  latter  at  once  put  on  brakes  and  shut  off  steam  to  diminish  tne 
speed  of  the  train,  and  give  him  longer  time  to  escape.  No  signal 
was  given  by  bell  or  whistle,  and  the  officer  in  charge  says  it  was 
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impracticable  to  do  all,  and  he  then,  as  now,  thought  the  course 
pursued  was  best  calculated  to  avert  a  collision.  The  intestate  was 
stricken  down  and  so  severely  injured  as  to  live  but  a  few  hours 
afterwards.  The  brakes  were  of  the  most  approved  kind,  and  with 
the  cutting  off  of  the  steam  could  be  made  to  bring  the  train,  mov- 
ing at  the  rate  stated,  to  a  halt  in  350  feet,  and  the  superintendent 
of  the  road,  with  manv  years'  experience  in  running  trains,  con- 
earred  in  the  opinion  that  the  most  prudent  course  m  such  emer- 
gency was  that  taken  bv  the  engineer  to  slacken  the  speed  of  the 
aidyancing  train,  and  give  more  time  for  the  deceased  to  extricate 
himself  n*om  his  perilous  position.^  A  witness  at  the  place,  who 
flaw  what  occurred,  saw  the  deceased  come  out  and  enter  upon  the 
crofising  and  move  a  step  or  two  forward  with  his  hat  coverin^his 
forehead  and  eating  an  apple  when  he  was  stricken  down.  The 
road  at  this  point  towards  Enfield  was  nearly  straight,  and  the  train 
oould  be  seen  for  several  hundred  yards  in  that  direction  by  anv 
one  who  would  look.  There  was  no  signal  given  at  the  approach 
towards  tlie  crossing,  nor  was  it  customary  to  give  any,  as  a  warn- 
ing; and  the  working  of  the  machinery  of  the  mill  when  in  opera- 
tion, made  so  much  noise  that  the  rumbling  of  a  train  would  hardly 
be  discernible,  until  one  entered  near  the  track  and  was  beyond 
the  houses  which  obstructed  both  the  view  and  hearing  of  it.  There 
was  evidence  of  drinking  habits  of  the  deceased,  and  that  he  had 
drank  something  that  day,  but  none  to  show  intoxication  when  he 
was  smitten  and  killed,  nor  did  any  witness  testify  to  any  indica- 
tions of  his  being  in  this  condition  by  his  conduct  or  speech.  The 
deceased  was  33  years  of  age  and  unmarried,  and  was  at  once  re- 
moved to  Enfield.  As  soon  as  the  .train  could  be  stopped,  the  en- 
pneer  went  back  to  the  place  where  the  deceased  had  fallen,  and 
aaked  him  if  he  was  much  hurt,  but  received  no  answer. 

During  the  examination  of  the  plaintiff  on  his  own  behalf,  he 
WM  asked  the  two  questions,  which,  after  objection  from  the  plain- 

• 

„^, ^,     -  could  not 

leave  them.  My  wife  was  so  shocked  at  hearing  the  news,  she 
went  into  spasms,  and  I  did  not  think  she  would  live  till  I  got 
wcl,  and  I  did  not  think  it  proper  he  should  be  brought  home. 

2.  Conld  not  your  son  have  been  buried  at  home  without  your 
^fe'8  knowing  it  ? 

There  was  no  burying  ground  there. 

The  onestions  were  permitted  as  affecting  the  witness'  credit. 
.  The  findings  of  the  ]ury  upon  the  series  of  issues  submitted  are 
*^8nbBtance  these  : 

The  plaintiff's  intestate  was  guilty  of  negliffence  at  the  time  of 
'^^^^gthe  injury,  and  could  nave  avoided  it  by  using  ordinary 
<*e  on  his  part. 
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The  defendant,  through  the  conduct  of  its  agents,  did  not  negli- 
gently run  against  the  pei'son  of  the  deceased,  nor  was  that  conduct 
wanton  and  careless,  nor  was  the  intestate's  negh'gence  in  being  on 
the  track  known  in  time  to  enable  the  manager  of  the  train  to 
avoid  the  collision  by  the  exercise  of  ordinary  care  and  prudence. 

The  instructions  asked  for  the  plaintiff  may  be  condensed  in  the 
following  propositions: 

It  was  gross  negligence  in  the  company's  agent  not  to  blow  the 
whistle  when  approaching  the  crossing,  and  again  when  the  (^ 
ceased  was  first  seen.  Wnen  the  perilous  position  of  the  deceased 
on  the  track  and  in  front  of  the  engine  was  seen,  it  was  the  en> 
gineer's  duty  to  use  ordinary  care  to  avert  the  consequences  of  this, 
negligent  self-exposure,  ana  if  he  fail  to  exercise  such  care,  the 
company  notwithstanding  intestate's  negligence,  would  be  liable. 
The  court  declined  these  requests,  and  so  far  as  tne  instructions  are 
the  subject  of  exception,  charged  the  jury  as  follows : 

The  rule  of  law  m  this  State  applicable  to  the  case  is  that  when 
an  injury  arises  neither  from  malice,  design,  nor  gross  and  wanton 
neglect,  but  only  from  the  want  of  ordinary  care,  and  both  parties 
are  in  lault,  the  party  injured  is  taken  to  have  brought  the  mjury 
on  himself.  Then  adverting  to  the  rule  that  while  the  jury  must 
ascertain  the  facts,  the  court  must  declare  whether  they  import 
negligence  as  a  matter  of  law,  his  Honor  proceeds  to  say : 

If  the  plaintifiPs  intestate  went  upon  the  track  and  suffered  in- 
jury from  the  passing  train,  he  would  be  deemed  negligent  in  so 
exposing  himself  to  aanger,  if  bv  ordinary  care  and  attention  he 
coiild  have  either  seen  or  heard  the  approaching  train  from  his  po- 
sition or  from  the  place  of  coljision  in  time  to  nave  made  his  es- 
cape, and  this  would  be  so  whether  he  was  then  at  a  regular  or 
puolic  crossing-place,  or  elsewhere  on  the  road  track.  Upoir 
these  facts  the  intestate  would  be  chargeable  with  negligence,  and 
an  affirmative  response  should  be  given  to  the  first  issue.  If  how- 
ever he  was  in  the  use  of,  and  passing  over  a  public  crossing-place,, 
part  of  a  road  or  highway,  or  used  by  defendant's  license  as  a. 
means  of  access  to  a  public  mill,  and  the  engineer  omitted  to  give 
the  signal  of  his  approach  by  blowing  the  steam  whistle,  and  the- 
intestate  was  stricken  and  killed,  not  being  able  by  the  exercise  of 
ordinary  care  and  pinidence  to  see  or  hear  the  noise  of  the  coming 
train  in  time  to  have  moved  from  the  track  without  injury,  then 
the  intestate  would  not  be  guilty  of  such  concurring  negligence  a& 
would  deprive  the  plaintiff  of  redress.  Could  the  deceased  with 
ordinary  care  and  attention  have  seen,  had  he  looked,  or  heard  the 
noise  of  the  train  in  time  to  have  left  the  track  and  Removed  to  a 
.  place  of  safety,  and  failed  to  so  protect  himself,  his  own  negligence 
would  be  deemed  the  cause  of  his  injury,  and  the  company  would 
not  be  responsible.  That  it  would  be  negligence  in  the  company, 
if,  nearing  the  crossing,  whether  public  or  used  generally  by  license 
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as  a  way  to  the  mill,  the  engineer  failed  to  give  notice  of  his  ap- 
proaching train  by  blowing  the  whistle,  whether  any  one  was  seen 
or  not  upon  the  track,  and  so  if  the  engineer  saw  the  intestate  on 
the  track,  and  had  reason  from  his  manner  or  apparent  condition 
to  believe  he  did  not  see  or  hear  the  train,  and  failed  to  nse  the 
means  at  command  to  warn  the  intestate,  and  Jbad  sufficient  time  to 
do  80  before  the  collision,  the  defendant  would  be  negligent  and 
responsible. 
The  charge  is  expanded  to  great  length,  but  what  we  have  re- 

Sroduced  presents  the  law  as  laid  down  and  as  resting  upon  the 
ifferent  hypotheses  which  the  jury  may  adopt  with  sufficient  pre- 
cision to  enable  us  to  determine  the  correctness  of  the  rulings. 

Indeed  the  conceded  facts  leave  little  to  the  jury  to  pass  upon* 
It  is  not  controverted  that  the  defendant's  engineer  did  not  and 
could  not,  by  reason  of  an  obstructing  house,  see  the  deceased  un- 
til he  was  within  about  one  hundred  feet  of  him,  and  did  then,  as 
the  expert  testifies,  do  what  was  best  to  be  done,  and  all  that  could 
be  done  to  prevent  the  injury. 

The  intestate  for  some  unaccountable  reason  seems  to  have  been 
insensible  to  his  danger,  in  full  view  of  the  rapidly  advancing  en- 
'  le,  and,  as  if  paralyzed,  made  no  attempt  to  get  out  of  its  way. 
e  only  possible  imputation  upon  the  prudent  conduct  of  the  en- 
gineer is  in  the  omission  to  give  the  warning  in  season  to  keep  off 
persons  about  to  cross,  but  even  this  does  not  dispense  with  all  per- 
sonal attention  to  one's  own  safety.  If  the  omission  be  neglect  in 
the  company,  much  greater  is  the  neglect  of  the  deceased  who, 
when  aware  of  the  runnings  of  the  regular  trains,  and  just  when 
one  was  expected  walks  and  remains  upon  the  track  without  look- 
ing out  for  its  approach,  or  making  any  movement  to  get  out  of 
its  way,  until  rushing  on  it  strikes  him  to  the  earth,  ft  is  to  be 
presamed  that  a  rational  bein^  will  not  needlessly  venture  into 
places  of  peril,  and  if  he  does,  that  he  will  use  proper  precautions 
to  goard  against  injury.  If  he  fails  to  do  either  and  suffers  dam- 
age  in  consequence,  it  must  be  regarded  as  caused  by  his  own  rash 
act  and  inattention  to  his  own  security.  "  Negligence  is  a  relative 
term,"  remarks  the  court  in  N.  J.  Ex.  Co.  v.  iNicmolB,  3  N.  J.  439,. 
"depending  upon  the  circumstances  under  which  the  injury  was 
received,  and  the  obligation  which  rests  on  the  party  injured  to 
care  for  his  personal  safety.  A  person  crossing  a  railroad  track^ 
though  rightfully  there,  must  be  on  the  alert  to  avoid  injury  from 
trains  that  may  happen  to  be  passing." 

"  The  company's  servants  may  ordinarily  presume,"  is  the  con- 
clusion derived  from  an  examination  of  numerous  cases  by  a  recent 
author  whose  work  exhibits  large  research  and  precision  of  state- 
ment, "  that  a  person  of  fuU  age  and  capacity  who  is  walking  on 
the  track  at  some  distance  before  the  engine,  will  leave  it  in  time 
to  save  himself  from  harm ;  or  if  approaching  the  tracks  that  he 
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will  stop,  if  it  becomes  dan^rous  for  liim  to  cross  it.  This  pre- 
^sumption  may  not  be  justified  under  some  circumstances,  as  when 
the  person  on  the  track  appears  to  be  intoxicated,  asleep,  or  other- 
wise off  his  guard."     Pierce,  Baiiroads,  331. 

"  The  more  approved  statement  of  the  doctrine  of  contributory 
negligence,"  says  the  same  author,  ^^  is  that  a  person  cannot  recover 
for  an  injury  to  which  he  contributed  by  Iiis  own  want  of  ordinary 
care."     lb.  323. 

The  only  culpability  which  can  be  chared  upon  the  company  is 
the  failure  to  give  the  precautionary  signal  of  the  approach  to  an 
intersecting  way  where  travellers  might  be  expected  to  be  found, 
and  thus  prevent  their  moving  upon  the  track,  but  this  omission, 
when  in  no  manner  causing  or  contributing  to  the  injury,  does  not 
impose  a  liability  upon  the  company.  If  the  traveller  knew  by 
other  means  of  the  coming  train,  the  omitted  warnings  could  not 
be  deemed  the  cause  of  the  collision.     lb.  351. 

But  without  accumulating  references  to  the  numerous  decided 
oases,  of  which  the  defendant's  counsel  has  f ninished  us  many  very 
much  in  point,  we  prefer  to  rest  our  decision  upon  the  authority 
of  a  recent  case,  clearly  resembling  that  before  us,  and  in  which  a 
large  array  of  cases  was  brought  to  the  attention  of  the  supreme 
court — Bailroad  Company  v.  Houston,  95  U.  S.  Eep.  697 ;  Mr. 
Justice  Field  says:  "If  the  positions  most  advantageous  for  the 
plaintiff  be  assumed  as  connect,  that  the  train  was  moving  at  an  un- 
usual rate  of  speed,  its  bell  not  rung,  and  its  whistle  not  sounded, 
it  is  still  difficult  to  see  on  what  ground  the  accident  can  be  attrib- 
uted solely  to  the  negligence,  unskilfulness  or  criminal  intent  of 
the  defendant's  engineer.     Had  the  train  been  moving  at  an  ordi- 
nary rate  of  speed,  it  would  have  been  impossible  for  him  to  stop 
the  engine  when  within  four  feet  of  the  deceased.  .  .  .  The  fail- 
ure of  the  engineer  to  sound  the  whistle,  or  ring  the  bell,  if  such 
were  the  fact,  did  not  relieve  the  deceased  from  the  necessity  of 
taking  ordinary  precautions  for  her  safety.    Negligence  of  the 
company's  employees  in  these  particulars  was  no  excuse  for  negli- 
gence on  her  part.     She  was  bound  to  listen  and  to  look  before  at- 
tempting to  cross  the  railroad  track  in  order  to  avoid  an  approach- 
ing train,  and  not  to  walk  carelessly  into  the  place  of  danger. 
Had  she  used  her  senses  she  could  not  have  failed  both  to  hear  and 
to  see  the  train  which  was  coming.     If  she  omitted  to  use  them, 
and  walked  thoughtlessly  on  the  track,  she  was  guilty  of  culpable  neg- 
ligence, and  so  lar  contributed  to  her  injuries  as  to  deprive  her  of 
any  right  to  complain  of  others.     If  using  them,  she  saw  the  train 
coming  and  yet  undertook  to  cross  the  track,  instead  of  waiting  for 
the  train  to  pass,  and  was  injured,  the  consequences  of  her  mistake 
and  temerity  cannot  be  cast  upon  the  defendant.    No  railroad  com- 
pany can  be  held  for  a  failure  of  experiments  of  that  kind." 

The  instructions  of  the  court  are  quite  as  favorable  as  could  be 
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aaked  for  the  plaintiff,  and  he  at  least  has  no  groands  of  complaint 
of  the  charge.  It  may  be  a  question  whether  the  facts  admitted 
of  any  hypothesis  upon  which  the  jury  could  find  negligence  in 
the  defendant. 

The  testimony  was  that  but  three  or  four  seconds  would  elapse 
before  the  en^ne  would  traverse  the  distance  from  it  to  the  pomt 
at  which  the  deceased  was  firat  seen,  and  that  brief  interval  allowed 
only  the  use  of  tlie  means  adopted  to  slacken  the  speed  of  the  train 
and  afford  more  opportunity  for  him  to  escape. 

But  the  verdict  settles  the  fact  that  while  the  deceased  was,  the 
defendant  was  not  negligent  in  causing  the  loss  of  the  life  of  the 
former. 

Ad  exception  to  the  evidence  received  remains  to  be  considered. 
This  is  in  our  opinion  also  untenable. 

The  indifference  to  his  son's  death  which  the  inquiry  proposed  to 
elicit  from  the  plaintiff,  who  testified,  and  who  would  be  entitled 
to  whatever  should  be  recovered,  might  Ifave  some  bearing  upon 
the  value  of  his  evidence  in  estimating  the  pecuniary  damages  re- 
sulting from  the  death  of  the  son.  But  it  is  a  sufficient  answer  to 
the  objection  to  the  question  allowed,  that  the  witness  made  no 
statement  derogatory  to  himself,  and  fully  explained  his  reasons 
for  not  allowing  the  body  of  the  deceased  to  be  removed  and  buried 
at  his  own  i-esioence.  The  objection  lies  not  to  the  question,  but 
to  the  evidence  it  elicits,  and  when  no  answer  is  given,  or  an  an- 
swer in  direct  opposition  to  the  intimation  conveyed  in  the  query, 
no jCTound  is  afforded  for  exception. 

The  error,  if  there  be  error  m  admitting  the  question,  is  harm- 
less, and  does  not  vitiate  the  verdict. 

TJpon  a  review  of  the  whole  case  we  see  no  error,  and  the  judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 

No  error. 

Affirmed. 

See  note,  6  Am.  and  Eng.  R.  R.  Caa.  128,  191. 


Field,  Adm'r, 

V. 

Chioago,  B.  and  Q,  Rt.  Co. 

(U.  8.  OireuU  Court,  D,  lotoa.    1882.) 

The  liability  of  a  railroad  company  for  death  or  personal  injuries  caused  by 
tiie  neglect  of  the  company  to  put  up  at  highway  croaeinga  the  aign-board 
towimtraTellera  along  the  highway  of  danaer  from  the  proximity  of  the 
nilroad  train,  doea  not  attach  absolutely  under  the  atatute  where  it  appears 
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the  damageB  sustained  were  the  result  of  the  injured  party*8  own  negligence^ 
snd  were  not  caused  by  the  absence  of  the  sign-board. 

The  intention  of  the  statute  was  not  to  create  an  absolute  liability  on  the 
part  of  the  railroad  company,  but  to  make  the  failure  to  proTide  sign-boards 
at  highway  crossings  oonclusiTe  eyidenoe  of  negligence  on  the  part  of  the 
company. 

Tins  action  is  before  the  court  on  motion  for  a  new  trial  on  the 
groand  of  misdirection  to  the  jury  as  to  the  law  of  the  case.  Plain- 
tiflPs  intestate  was  killed  by  a  moving  train  while  attempting  to 
cross  defendant's  road  with  a  team  at  a  public  crossing.  The  stat- 
ute of  Iowa,  §  1388,  requires  a  sim-bou^  to  be  set  up  at  public 
crossings  as  a  warning,  and  plaintin  claimed  that  the  neglect  to  set 
up  such  siffu-board  at  the  Iii^hway  crossing  where  the  injury  oc- 
curred made  the  defendant  absolutel^r  liable  under  the  statute,  and 
requested  the  court  to  charge  the  jury  to  that  effect,  which  the 
court  refused.  The  question  was  upon  the  construction  of  the 
statute,  which  is  as  follows : 

Sec.  1288,  Oode  of  Iowa.  "  Every  corporation  constructing  or 
operating  a  railway  shall  make  proper  cattle-mards  where  the  same 
enters  or  leaves  any  improved  or  leikced  land,  and  construct  at  all 
points  where  such  railway  crosses  any  public  highway,  good,  suffi- 
cient, and  safe  crossings  and  cattle-^ards,  and  erect  at  such  points, 
at  a  safficient  elevation  from  such  highway  to  admit  of  free  passage 
of  vehicles  of  every  kind,  a  sim,  with  large  and  distinct  letters 
placed  thereon,  to  give  notice  of  the  proximity  of  the  railway  and 
warn  persons  of  the  necessity  of  looking  out  for  the  cars ;  and  any 
railway  company  neglecting  or  refusing  to  comply  with  the  pro- 
visions of  this  section  shall  be  liable  for  all  damages  sustainea  by 
reason  of  such  neglect  and  refusal,  and  in  order  for  the  injured  party 
to  recover,  it  shall  only  be  necessary  for  him  to  prove  such  neglect 
and  refusal." 

William  McNett,  John  A.  Shank,  and  Barcroft  &  Gatch,  for 
plaintiff. 

H.  H.  Trimble,  J.  W.  Blythe,  and  Stiles  &  Lathrop,  for  defend- 
ant. 


LovB,  D.  J. — ^What  is  meant  by  the  terms  "  absolute  liability'^ 
as  here  used  ?  They  mean  a  liability  created  by  positive  law,  free 
from  any  conditions  whatever.  That  is  absolute  which  is  uncon- 
ditional.^ Thus  the  relation  of  cause  and  effect  between  negligence 
and  the  injury  is  a  condition,  and  the  plaintiff's  own  conduct  as  to 
negligence  contributing  to  the  injury  is  a  condition.  Both  of  these 
are  at  common  law  conditions  to  be  considered  in  the  riffht  of  re- 
covery.     But  according  to  the  plaintiff's  doctrine  the  statute  dis- 

Eensee  with  all  conditions  by  creating  an  absolute  liability.    Thus, 
aving  proved  the  defendant's  negligence,  tlie  plaintiff  contends 
that  the  statute  imposes  an  absolute  liability  for  the  injury,  even 
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though  the  sign  had  nothinj^  to  do  whatever  in  cansingthe  injury ; 
and  uie  same  result  would  follow,  assuming  the  fact  to  be  that  tne 
plaintifPs  own  misconduct  was  an  essentially  contributing  cause,  or 
even  the  sole  cause,  of  the  injury.  Supposing,  indeed,  that  the 
abeence  of  the  sign-board  had  nothing  to  do  in  causing  the  injury, 
it  muBt  have  been  either  entirely  fortuitous  or  the  result  of  the 
plaintifiPs  own  negligence. 

It  is  a  fundamental  rule  in  the  interpretation  of  statutes  that  the 
construction  must  be  put  upon  the  wnole  and  not  a  part  of  the 
words  of  the  act  or  clause.  An  interpretation  which  gives  no  force 
and  effect  whatever  to  some  important  and  significant  words  in  a 
danse  or  section  must  be  rejected,  in  the  absence  of  some  condu- 
eive  reason  for  disregarding  tnem  as  mere  surplusage.  Now  it  seems 
to  ns  that  if  the  plamtifPs  construction  of  section  1288  be  correct, 
the  court  must  entirely  reject  and  disre^d  the  words  ^^  sustained 
b^  reason  of  such  neglect  and  refusal,''^  in  the  clause  which  pro- 
vides that  "  anjr  railway  company  nefi^lecting  or  refusing  to  comply 
with  the  provisions  of  this  section  SibII  be  liable  for  all  damages 
Bostained  by  reason  of  such  neglect  and  refusal."  According  to 
the  plaintifrs  construction  the  company  is  liable  for  all  damages 
sustained  by  the  plaintiff,  and  not  merely  such  damages  as  are  sus- 
tained by  reason  of  the  "  neglect  or  refusal ;"  in  other  words,  the 
defendant  is  liable,  according  to  this  theory,  for  the  damages  sus- 
tained, whether  the  same  result  from  the  defendant's  negligence  or 
not  For  the  plaintiff  contends  that  the  statute  imposes  an  ^^  abso- 
Inte  liability,'*  not  a  liability  depending  upon  any  conditions  what- 
ever. It  is  unimportant,  in  this  view,  whether  the  condition  of 
canse  and  effect  between  the  negligence  and  the  injury  exists  or 
not;  in  other  words,  it  is  not  a  necessary  condition  that  the  dam- 
ages,should  be  sustained  by  reason  of  the  defendant's  neglect  or 
refasal.  Even  though  there  should  be  no  connection  or  relation 
whatever  between  the  want  of  a  proper  sign  and  the  accident ; 
nay,  more,  though  the  accident  should  be  the  direct  and  sole  result 
of  the  plaintiff's  own  negligence, — the  defendant  niust  pay  the 
damages,  since  the  statute  creates  an  "absolute  liability."  This 
constrnction,  therefore,  simply  eliminates  from  the  statute  the 
words  "  all  damages  sustained  by  reason  of  such  neglect  and  re- 
fnsal." 

I  do  not  forget  that  the  section  further  provides  that  "  in  order 
for  the  injured  party  to  recover  it  shall  only  be  necessary  for  him 
to  prove  such  nefflect  and  refusal."  But  these  words  must  be  con- 
stmed  in  connection  with  those  already  quoted,  and  so  as  to  har- 
monize with  them.  It  is  not  necessary  to  put  upon  these  words 
a  oonstmction  which  would  render  the  words  first  quoted  nugatory. 
The  words  last  quoted  by  no  means  necessarily  imply  that  the  de- 
fendant's liabilily  shall  be  absolute  and  unconditional,  thereby  mak- 
ing the  words  first  quoted  mere  surplusage,  and  cutting  off,  aa 
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•oonnsel  contend,  all  inqniiy  into  the  plaintiffs  mificondnot  orDegB- 

gence. 

The  words  which  provide  that  in  order  for  the  injured  party  to 
recover  it  shall  ^^  only  be  necessary  for  him  to  prove  the  defend- 
ant's neglect  or  refusal "  to  erect  the  sign,  relate  ex  vi  termini 
rather  to  the  measure  of  the  plaintiffs  proof  than  to  tiie  nature  and 
extent  of  the  defendant's  liability.  Nothing  is  said  in  this  section 
about  the  defendant's  liability  being  absolute.  If  it  was  the  pur- 
pose of  the  legislature  to  make  so  radical  a  change  in  the  law,  why 
was  it  not  expressly  declared  that  the  defendant's  liability  should 
be  absolute  and  the  defence  of  contributory  negligence  abolished  I 
Why  was  so  important  an  innovation  left  to  be  inferred  from  a 
provision  as  to  what  it  should  be  necessary  for  the  plaintiff  to  prove 
m  order  to  establish  his  case?  The  supreme  court  of  Iowa  had, 
befoi*e  the  ])assa^  of  the  statute  in  question,  established  the  rule 
that  the  plaintiff  must  in  case  of  personal  injury,  -in  order  to  re- 
cover, prove  not  only  the  negli^nce  of  the  defendant,  but  his  own 
freedom  from  contributory  negligence.  This  rule  has  always  been 
considered  unjust  and  illogic^  by  many  members  of  the  bar,  and 
I  see  no  reason  to  doubt  that  it  irns  the  purpose  of  this  legislation, 
in  the  provision  under  discussion,  simply  to  relieve  the  plaintiff  oi 
this  unjust  double  burden.  The  legislature  simply  intended  to  say 
to  the  party  injured  :  "  It  shall  only  be  necessary  for  you,  in  order 
to  recover,  to  prove  the  negli^nce  of  the  defendant  in  failing  to 
comply  with  tlie  statute;  it  diall  not  be  necessary  for  you  to  go 
further  and  prove  that  you  yourself  were  not  in  fault." 

This  construction  not  only  harmonizes  the  two  provisions  of 
the  section  quoted  above,  but  it  is  in  strict  accordance  with  our 
•common  le^l  parlance.  It  is  not  unusual  in  legal  language  to  saj 
that  it  is  only  necessary  for  the  plaintijS,  in  order  to  make  ou^  his 
•case,  to  prove  so  and  so,  without  for  a  moment  intending  to  imply 
that  the  defendant's  liability  shall  thereby  be  made  ab^lute,  and 
that  he  shall  be  precluded  from  setting  up  any^  proper  and  usual 
defence.  Again,  a  construction  ought,  if  possiole,  to  be  avoided 
which  leads  to  injustice  or  absurdity,  and  to  a  plain  infraction  of 
established  principles,  since  it  is  unreasonable  to  suppose  that  the 
legislature  intended  such  results.  Let  us  subject  tne  plaintiffs 
construction  to  this  test.  The  liability  to  the  injured  party  cannot 
be  at  the  same  time  absolute  and  conditional.  It  must  be  one  or 
the  other.  If,  therefore,  the  plaintiflE's  construction  is  correct,  the 
railway  company  must  be  unconditionally  liable  for  the  injury  suf- 
fered by  reason  of  the  mere  fact  of  failing  to  erect  a  sign.  Now,  the 
absence  of  the  sign  may  or  may  not  cause  the  injury,  or  even  con- 
tribute to  it.  The  plaintiffs  doctrine  is  that  the  statute  creates  an 
absolute  liability,  and  therefore  it  makes  no  difference  whatever 
whether  any  relation  of  cause  and  effect  exists  between  the  negU- 
gence  and  the  injury  or  not.    This  would  seem  to  be  illogical,  ab- 
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raid,  and  ntterly  repngnant  to  established  principles  of  law.  Thus  a 
sign,  if  it  existed,  could  giye  no  warning  to  a  blind  man,  and  yet,  ac- 
ooi^ng  to  the  plaintiff's  view,  if  a  blind  man  should  venture  upon 
^  crossing  and  receive  injury,  though  he  should  himself  be  en- 
tirely in  fault,  the  company  would  be  liable.  Again,  if  a  party  in 
ptcn  darkness  should,  without  stopping  to  listen  for  a  coming 
train,  or  to  look  out  for  its  lights,  rush  upon  the  crossing  and  suffer 
injury,  the  company  would  be  liable  by  reason  of  the  absence  of 
ihe  sign,  although  if  the  sign  were  present  it  could  not  be  seen. 
So,  if  a  man  in  full  view  of  a  coming  train,  and  seeing  his  danger, 
should  be,  against  his  own  will,  carried  by  an  ungovernable  horse 
upon  the  crossing,  the  company  would  be  liable  &r  the  injury  to 
mh  man  and  animal  because  of  the  absence  of  the  sign.  Again, 
SQppose  a  party  should  see  a  train  approaching  the  crossing,  he 
would  then  have  all  the  warning  that  a  sign  could  give ;  yet  if  he 
shoold  rashly,  and  of  his  own  negli^nce,  venture  upon  the  cross- 
ing, taking  the  chances  of  escape,  the  company  would  be  liable  for 
iu8  injuries  because  of  its  failure  to  have  up  the  sign.  Thus,  if 
the  plaintiff's  doctrine  of  ^^  absolute  liability^'  be  sound,  might  a 
party  recover  damages  resulting  entirely  and  absolutely  from  his  own 
fault  and  negligence.  This  would  be  unjust  and  absuixl,  as  well  as 
dearly  repugnant  to  the  provision  of  the  statute  that  the  damages 
reeoyered  shall  be  ''  sustained  by  reason  of  the  neglect  or  refusal  '^ 
of  the  company  to  erect  the  sign. 

It  is  said  that  this  absolute  liability  is  founded  upon  considera- 
tions of  public  policy,  and  that  the  legislature  so  intended  it;  that 
the  provision  was  intended  to  be  punitive, — ^a  sort  of  fine  imposed 
upon  the  company  to  compel  them  to  comply  with  the  requirement 
ot  the  statute.  But  we  have  seen  that  to  give  the  statute  this  con- 
straction  it  would  be  necessary  to  reject  or  disregard  certain  ex- 
press words  of  the  act,  and  no  ar^ment  from  convenience  or  pol- 
icy can  justify  the  court  in  refusing  to  give  any  effect  whatever  to 
express  words  in  a  statute.  Besides,  it  is  difficult  to  see  what 
sound  policy  there  would  be  in  a  law  that  while  inflicting  unjust 
penalty  upon  one  party  would  encourage  negligence  in  another,  by 
assuring  him  of  damages  even  resulting  from  his  own  carelessness. 
Sound  policy  requires  that  both  parties  in  this  class  of  cases  should 
be  put  to  the  exercise  of  diligence  by  being  made  to  know  that 
damages  may  result  to  them  from  their  failure  to  exercise  reason- 
able care.  If  the  plaintiff's  doctrine  be  sound,  I  can  see  no  good 
reason  why  a  party  might  not  recover  for  injuries  resulting  from 
Ilia  own  wilful  misconduct  in  passing  a  crossing  in  the  face  of 
danger.  The  plaintiff's  counsel  admit  that  there  could  be  no  re- 
ooyeiT  in  such  case  because  of  the  principle  that  a  party  can  tako 
no  advantage  from  his  own  wrong.    But  is  not  a  party's  negli- 

Soe  his  own  wrong  as  well  as  his  wilful  misconduct  ?    The  dif- 
-  inoe  between  negligence  and  wilfulness  in  aciyil  action  for 
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damages  is  in  the  degree  only,  and  not  in  tlie  e^ence  of  the  wrong- 
doing. If,  moreover,  the  statute  imposes  an  absolute  liability,  and 
inflicts  a  sort  of  fine  upon  the  railway  company  as  a  penalty  for 
its  non-compliance  with  the  law,  and  this  upon  grounds  of  public 
policy,  what  difference  can  it  make  in  the  question  of  contributory 
negligence  whether  the  plaintiff's  injury  is  the  result  of  liis  mere 
negligence  or  his  wilful  misconduct  ? 

Undoubtedly  the  statute  makes  the  failure  on  the  part  of  the  com- 
pany to  erect  the  sign  conclusive  evidence  of  negligence.    It  is 
negligence  per  se,  ana  no  evidence  can  be  received  to  remove  from 
the  company  the  imputation  of  negligence.     To  this  extent  the 
statute  changes  the  common  law;  but  does  it  follow,  in  the  absence 
of  express  words,  that  the  legislature  intended  to  still  further 
change  the  common  law  by  dispensing  with  the  necessity  of  all 
diligence  and  care  on  the  part  of  the  injured  ?    Was  it  intended 
that  a  plaintiff  might  wilfully  and  intentionally,  or  with  gross  and 
wanton  negligence,  precipitate  himself  in  the  face  of  danger,  see- 
ing his  peril,  upon  tiie  crossing,  and  still  recover  damages  for  in- 
juries thus  received  ?    In  other  words,  was  it  the  intention  of  the 
legislature  to  repeal  by  mere  implicaition  the  long-established  doc- 
trine of  contributory  negligence  with  reference  to  cases  arising 
under  this  statute,  and  give  the  plaintiff  damages  caused  by  his 
own  misconduct  ?    And  could  it  have  been  the  purpose  of  this 
legislation  to  give  the  plaintiff  damages  although  it  should  clearly 
appear  that  his  injuries  resulted  in  nowise  from  the  defendant  s 
negligence  in  failing  to  erect  the  sign,  but  from  some  other  and 
whol^  different  cause  ?    And  if  ths  latter  question  be  answered  in 
the  affirmative,  how  are  we  to  reconcile  such  an  answer  with  the 
express  provision  of  the  statute  that  the  defendant  "  shall  be  liable 
for  all  damages  sustained  by  reason  of  such  neglect  and  refusal " ! 
It  seems  to  me  that  if  it  nad  been  the  purpose  of  the  legislature  to 
make  such  radical  changes  in  the  law  involving,  in  many  cases,  re- 
sults at  once  unjust,  illogical,  and  absurd,  its  pui-pose  would  have  been 
made  known  in  express  terms,  and  not  left  to  doubtful  inference. 
The  statute  makes  the  mere  non-erection  of  the  sign  negligence, 
and  prescribes  that  no  other  proof  shall  be  required  to  show  negli- 
gence.    Doubtless  it  is  a  presumption  under  this  statute  that  if  the 
sign  were  up  the  plaintiff  would  take  notice  of  it,  and  being  thus 
warned  would  avoid  injury.   But  I  see  nothing  in  this  to  preclude 
the  defendant  from  showing  affirmatively  that  the  plaintiff  was 
guilty  of  contributory  negligence,  without  which  the  injury  would 
'  not  have  occurred.     Suppose,  for  example,  that   the  defendant 
could  show  that  the  plaintiff  saw  the  train  nearing  the  crossing, 
and,  nevertheless,  rashly  attempted  to  cross  in  the  face  of  impend- 
ing danger,  what  good  reason  can  there  be  why  he  should  not  be 
permitted  to  do  so  ?    What  reason  would  there  be  in  such  case  in 
saying  that  if  the  sign  had  been  up  he  might  have  been  warned  by 
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it  of  the  coming  train  and  avoided  the  danger,  seeing  that  he  had 
before  him  a  more  impressive  warning  of  the  impending  danger 
dian  any  sign-board  could  have  siven  ? 

The  precise  question  before  the  court  has  not  been  decided  by 
the  supreme  court  of  Iowa.  Every  case  cited  from  the  Iowa  re* 
ports  might  be  distinguished  from  the  present  by  essential  circum- 
stances. We  have,  however,  no  present  purpose  to  review  them, 
since  to  give  them  a  critical  analysis  would  extend  this  opinion  be- 
yond all  reasonable  limits.  It  is  sufficient  to  say  that,  nghtly  un- 
derstood, the  Iowa  decisions  give  such  decided  countenance  to  the 
condusion  at  which  we  have  arrived  as  to  leave  no  doubt  that  the 

Jnestion  will,  when  directly  presented  to  the  supreme  court  of 
owa,  be  decided  as  we  have  here  determined  it.  Small  v.  B.  Co., 
50  Iowa,  338 ;  Lang  v.  H.  C.  K.  Co.,  49  Iowa,  469 ;  Dodge  v.  Bur- 
lington &  0.  K.  B.  Co.,  34  Iowa,  276 ;  Spence  v.  Chicago  &  N. 
W.  R  Co.,  25  Iowa,  139-142 ;  Stewart  v.  Burlington  &  M.  B. 
Co.,  32  Iowa,  561,  562 ;  Payne  v.  Chicago,  B.  I.  &  P.  B.  Co.,  44 
Iowa,  236. 
The  motion  for  a  new  trial  is  overruled. 


Thb  Houstok  Ain>  Tbxas  Central  Bt.  Co. 
Elizabbth  p.  Walleb. 

(66  Texa$  BeporUy  881.     March  8,  1883.) 

By  mental  distress  of  a  juror,  occasioned  by  sickness  in  his  family  or  of 
t>ttim  demanding  his  presence  at  home  or  elsewhere,  he  is  not  *' disabled 
from  sitting,"  within  the  meaning  of  the  phrase  as  used  in  article  Y,  section 
18  of  the  constitution,  so  as  to  empower  the  remainder  of  the  jury  to  render 
the  Yerdict  over  the  objections  of  either  party. 

A  man  whilst  crossing  the  track  of  a  railroad,  at  a  public  crossing,  at  night, 
wsB  stmck  by  the  tender  of  a  switch  engine  and  fatally  injured.  Suit  was 
Inonght  alleging  negligence  on  the  part  of  the  railroad  company  in  various 
respects,  and  especiaUy  in  the  absence  of  sufficient  lights.  The  answer  of 
the  company  set  up  intoxication  on  the  part  of  the  man  killed,  making  him 
onoonscious  of  the  danger ;  and  that  he  recklessly  attempted  to  cross  the 
tnck  in  front  of  an  approaching  engine.    EMy 

(1)  The  depositions  of  witnesses  as  to  the  arrangement  of  lights,  etc.,  on 
another  occasion,  but  on  the  same  sort  of  a  night,  were  admissible  if  that 
arrangement  had  not  been  materially  changed  since  the  accident ;  but  if  such 
change  had  taken  place,  then  those  depositions  would  be  irrelevant  and  in- 
idmissible. 

(2)  Where  there  was  conflicting  testimony  as  to  whether  a  change  of  the 
lights,  etc.,  had  taken  place,  the  court  should  not  have  excluded  the  deposi- 
tion, but  should  have  instructed  the  jury  to  disregard  the  evidence  if  they 
found  that  the  surroundings  had,  in  fact,  undergone  a  material  change. 
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(8)  That  the  sobriety  or  intoxication  of  deceased  was  a  proper  subject  for 
the  consideration  of  the  jury  in  determining  whether  he  exercised  due  care 
or  not 

The  court  was  asked  to  instruct  the  jury  that  the  failure  of  one  about  to 
cross  a  railroad  track  to  look  each  way  for  an  approaching  engine  is  neg- 
ligence. Also  if  the  train  was  running  at  such  a  rate  of  spe<3  as  would  have 
enabled  deceased  to  have  seen  and  avoided  it,  then  his  unsuccessful  attempt 
to  do  so  in  front  of  it  was  negligence.  These  charges  took  the  question  of 
contributory  negligence  from  the  jury  and  were  rightly  refused. 

Appeal  from  Austin.  Tried  below  before  the  Hon.  L.  W. 
Moore. 

_  _  « 

Geo.  Goldthwaite,  for  appellant 

I.  The  judge  preeiding  committed  error  in  discharging  the  juror 
Thomas  H.  Sraabury  in  the  peremptory  manner  and  under  the 
circumstances  shown.  Bill  oi  Rights,  sees.  15-29 ;  State  CoDst^ 
art  v.,  sec.  13 ;  R.  S.,  art  3101. 

II.  The  juror  did  not  die  pending  the  trial,  nor  was  he  disabled 
from  sitting,  and  it  was  error  in  the  court  to  discharge  him.  R. 
S.,  art  3057. 

III.  The  judge  presiding  committed  error  in  overruling  the 
defendant's  objections  to  the  depositions  of  R.  P.  Faddis  and  W. 
Haveman. 

rV.  The  court  erred  in  permitting  the  testimony  of  the  wit- 
nesses R.  P.  Faddis  and  Wm.  Haveman  to  be  read  to  the  jury  over 
the  objections  of  the  defendant  as  made  upon  the  trial 

V.  The  whole  of  said  deposition  of  said  witnesses  was  irrelevant 
to  any  issue  in  the  case.  It  was  calculated  and  had  a  tendency  to 
mislead  the  jury  to  the  prejudice  of  the  defendant,  and  it  was  error 
to  admit  it.  EL.  and  T.  C.  Ry.  Co.  v.  Burke ;  Waul  v.  Hardin,  17 
Tex.  658. 

VI.  The  judge  presiding  committed  error  in  refusing  to  give  the 
three  several  charges  prayed  for  by  the  defendant,  as  shown  by  the 
record. 

1.  The  first  charge  asked  and  refused,  to  wit :  "  That  as  a  matter 
of  fact  a  railroad  ti'ack  in  itself  is  a  warning  of  danger  to  him  who 
is  about  to  cross  it,  and  common  prudence  requires  him  who  is 
about  to  cross  a  track  to  look  each  way  for  an  approaching  engine, 
and  a  failure  to  do  so  is  negligence,"  is  a  declaration  of  the  law;  it 
was  applicable  to  the  facts  of  the  case,  and  the  refusal  to  give  it 
was  error.  Wharton  on  Negligence,  §382,  and*  notes  thereto; 
Stubley  v.  L.  and  N.  W.  Ry.  Co.,  Law  Rep.,  1  Exch.  13 ;  Penn. 
Ry.  Co.  V.  Richter  and  Wiie,  42  N.  J.  180 ;  Same  Case  in  Am. 
and  Eng.  Ry.  Cases,  p.  220 ;  Zimmerman  v.  H.  and  St.  J.  Ry.  Co., 
71  Mo.  476 ;  Same  Case  in  Am.  arid  Eng.  Ry.  Cases,  191. 

2.  The  second  charge  ajsked  and  refused,  to  wit :  "  If  you  be- 
lieve, from  the  evidence,  that  the  colliding  train  was,  at  the  time 
of  its  collision  with  said  Waller,  moving  at  such  a  rate  of  speed  a& 
would  have  enabled  the  deceased  H.  S.  Waller  to  have  seen  the 
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coming  train  and  to  have  avoided  it,  then  his  unsuccessful  attempt 
to  do  80  in  front  of  it  was,  in  fact  and  law,  negligence,  which  pre- 
cludes a  recovery  in  this  case,  and  if  you  so  believe,  you  will  find 
for  the  defendant," — directed  the  attention  of  the  jury  to  a  material 
mm  made  by  the  plaintiff.  It  is  the  duty  of  the  court  to  instruct 
the  jury  as  to  where  "  the  knot  of  the  business  is."  The  char^ 
was  proper,  and  it  was  error  to  refuse  it.  Blackburn  v.  Crawfords, 
3  WaU.  (U.  S.)  194. 

3.  The  thira  charge  asked  and  refused,  to  wit :  "  Whether  the 
deceased  H.  B.  Waller  was,  at  the  time  of  the  happening  of  the  ac- 
cident which  caused  his  death,  in  the  exercise  of  due  care  and  cau- 
tion under  the  circumstances  which  at  the  time  surrounded  him,  is 
the  material  question  for  your  consideration  in  this  case,  and  you 
are  not  only  authorized,  but  it  is  your  duty,  to  consider  every  fact 
and  circumstance  which  is  in  evidence  before  you,  tending  to  throw 
mj  light  upon  the  subject ;  and  in  the  absence  of  any  af&rmative 
evidence  as  to  the  exercise  of  care  and  caution  in  attempting  to 
cross  the  railway  track  at  the  time,  such  as  stopping,  lookm^  and 
listening,  it  is  your  duty  to  take  into  consideration  his  condition  at 
the  time  of  his  crossing ;  and  his  sobriety  or  intoxication  at  the  time 
of  his  crossing  the  track,  as  shown  by  the  testimony,  is  a  proper 
subject  for  your  consideration  in  determining  whether  he  was  at 
the  time  of  his  crossing  in  the  exercise  of  such  care  as  a  sober, 
careful,  prudent  man  would  have  exercised  under  the  circumstances 
sorrounaing  the  case  ajB  shown  by  the  testimony," — was  an  unex- 
ceptional charge,  declaring  the  law  applicable  to  the  facts  of  the 
case  in  evidence,  and  it  was  error  to  refuse  it.  Same  authorities  as 
under  preceding  propositions. 

Hume  &  Shepard,  Chesley  &  Haggerty,  T.  S.  Heese  and  John 
P.  Bell,  for  appellees. 

L  The  court  did  not  err  in  holding  the  juror  Bradbunr  disabled 
from  sitting,  and  in  discharging  him.  The  language  oi  the  con- 
stitution is  followed  in  the  code,  and  provides  that  where,  pending 
a  trial,  any  number  of  jurors  not  exceeding  three  shall  die  or  be 
disabled  from  sitting,  the  remainder  of  the  jury  shall  have  power 
to  render  a  verdict.  Const.,  art.  V.,  sec.  13 ;  Kev.  Civ.  Stat.,  art. 
3101.  This  language  does  not  declare  that  the  disability  shall  be 
physical,  and  it  can  well  be  imagined  that  the  news  of  the  danger- 
ous illness  of  his  child  would  be  more  likely  to  disable  a  juror  from 
the  proper  performance  of  his  duty  than  would  any  ordinary  physi- 
cal suffering.  The  object  of  the  change  in  the  law  was  to  secure  a 
trial  by  jurors  in  the  luU  possession  of  all  of  their  faculties,  and  to 
avoid  the  delay  and  inconvenience  that  formerly,  in  long  trials, 
often  arose  from  the  illness  or  temporary  incapacity  of  one  or  more 
jurors.  The  trial  judge  read  the  letter,  observed  its  effect  upon  the 
juror,  and  of  his  own  motion  excused  him.  This  was  an  exercise 
of  judicial  discretion  which  this  court  would  not  lightly  disturb. 
8  A.  &  E.  R  Cas.^28  "" 
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The  court  will  observe  from  the  bill  of  exceptions  that  defendant 
merely  objected  to  the  discharge  of  the  juror.  The  counsel  did 
not  ask  the  court  to  postpone,  continue  or  reset  and  order  another 
jury,  or  to  grant  a  mistrial.  If  there  were  any  error  in  excusing 
the  juror,  it  was  cured  by  the  failure  to  ask  any  affirmative  action ; 
the  party  acquiesced  in  the  trial.  If  he  had  urged  a  request  for 
any  such  action  the  court  might  have  granted  it.  He  took  the 
chances  of  a  verdict  for  him  as  well  as  against  him,  and  it  is  now 
too  late  for  him  to  complain.  A  party  can  waive  a  full  panel  at 
any  time. 

II.  The  first  and  second  instructions  asked  by  defendant  were 
properly  refused,  because  their  effect  would  have  been  to  take  the 
question  of  contributory  negligence  from  the  jmy.  T.  P.  R.  E. 
Co.  V.  Murphy,  46  Tex.  356 ;  H.  &  G.  N.  R.  E.  Co.  ^^  Parker, 
60  Tex.  345 ;  H.  &  T.  C.  E.  E.  Co.  v,  Sympkins,  54  Tex.  615 ; 
Brassell  v.  N.  Y.  C.  E.  E.  Co.,  84  N.  Y.  241;  Terrv  v.  Jewett, 
78  N.  Y.  338;  Doss  v.  M.  K.  &  T.  E.  E.  Co.,  SO'^Mo.  27  (21 
Am.  Eep.  371),  Ind.  E.  E.  Co.  v.  Can-,  35  Ind.  510  (4  Am  Ey. 
Eep.  495) ;  Maginnis  v.  E.  E.  Co.,  52  N.  Y.  215  (4  Am.  Ey. 
Eep.  506) ;  E.  K.  Co.  v.  Dignan,  56  111.  487  (4  Am.  Ey.  Eep. 
.  487);  Penn.  E.  E.  Co.  v.  Weiss  (Pa.,  1878,  7  Eep.  56) ;  Tabor  v, 
E.  E.  Co.,  46  Mo.  253  (2  Am.  Eep.  517) ;  Ehlert  v.  Green  B.  R. 
E.  Co.  (Wis.,  1880),  10  C.  L.  J.  316;  citing  Urbank  v.  E.  R. 
Co.  47  Wis.  50 ;  2  Thompson  on  Neg.,  1239,  §  13  ;  Wharton  on 
Neg.,  §  386 ;  Sherman  &  Ked.  on  Keg.,  §§  31-4.  It  was  not  error 
to  refuse  the  third  instruction  of  defendant,  because  it  was  a  com- 
ment upon  the  weight  of  the  evidence,  and  assumed  the  existence  of 
facts  in  controversy.  III.  Whether  the  deceased  H.  B.  Waller  was, 
at  the  time  of  the  happening  of  the  accident  which  caused  his 
death,  in  the  exercise  of  due  care  and  caution  under  the  circum- 
stances which  at  the  time  surrounded  him,  is  the  material  question 
for  j^our  consideration  in  this  case,  and  you  are  not  only  authorized, 
but  it  is  your  duty,  to  consider  every  feet  and  circumstance  which 
is  in  evidence  before  you,  tending  to  throw  any  light  upon  the 
subject ;  and  in  the  absence  of  any  affirmative  evidence  as  to  the 
exercise  of  care  and  caution  in  attempting  to  cross  the  railway 
track  at  the  time,  such  as  stopping,  looking  and  listening,  it  is 
your  duty  to  take  into  consideration  his  condition  at  the  time  of 
nis  crossing;  and  his  sobriety  or  intoxication  at  the  time  of  his 
crossing  the  track,  as  shown  by  the  testimony,  is  a  proper  subject 
for  your  consideration  in  determining  whether  he  was  at  the  time 
of  his  crossing  in  the  exercise  of  sucn  care  as  a  sober,  careful,  pru- 
dent man  would  have  exercised  under  the  circumstances  suiTound- 
ing  the  case  as  shown  by  the  testimony.  Eev.  Civ.  Stat,  art.  1317 ; 
Wood  V.  Chambers,  20  Tex.  252-3 ;  T.  P.  E.  E.  Co.  v.  Murphy, 
46  Tex.  366-7;  Castro  v.  lilies,  22  Tex.  503-4;  Johnson  v. 
Brown,  51  Tex.  75  j  Howerton  v.  Holt,  28  Tex.  61 ;  Brown  v. 
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The  State,  23  Tex.  200-2 ;  H.  &  T.  C.  K.  E.  Co.  v.  Nixon,  52 
Tex.  26 ;  Holmes,  Adm'r,  v.  Oregon,  5  Fed.  Rep.  528  (1  Am.  & 
Eng.  R.  Cas.  62S-A) ;  H.  &  T.  C.  R.  R.  Co.  v.  Syinpkins,  54  Tex. 
615;  Penn.  R.  R.  Co.  v.  Weber,  76  Pa.  St.  157;  18  Am.  Rep. 

407. 

Gould,  C.  J. — Tlie  constitution  of  this  state  directs  that  "  petit 
jnrors  in  the  district  courts  shall  be  composed  of  twelve  men."  In 
the  latter  clause  of  the  same  section  it  i*eada  thus :  ^^  When  pending 
the  trial  of  any  case,  one  or  more  jurors,  not  exceeding  three,  may 
die,  or  be  disabled  from  sitting,  the  remainder  of  the  jury  shall 
have  the  power  to  render  the  verdict."  Art.  V,  sec.  13.  The 
statute  repeats  these  provisions  and  adds,  that  ^^  the  parties  may  by 
consent  agree,  in  a  particular  case,  to  try  with  a  less  number," — 
but  that  "  no  verdict  shall  be  rendered  in  any  cause,  except  upon 
the  concurrence  of  all  the  members  of  the  jury  trying  the  same." 
R.  S.,  arts.  3100-3. 

It  appears  by  bill  of  exceptions  in  this  case,  that  pending  the 
trial,  and  "after  the  depositions  of  several  witnesses  had  been 
read,  a  communication  in  writing  was  handed  to  the  jud^e  presid- 
ing which  purported  to  be  from  the  wife  of  the  juror  Thomas  H. 
Bradbury  to  the  said  Bradbury,  informing  him  that  one  of  their 
children  was  sick,  and  requesting  him  to  come  home  if  he  could. 
The  judge  presiding  being  of  the  opinion  that  this  information  dis- 
abled  the  said  juror  from  sitting,  and  thereupon  peremptorily  dis- 
charged him,  said  Bradbury,  from  the  jury,  and  ordered  the  trial 
to  proceed  with  the  remaining  eleven,  over  the  objection  of  the  de- 
fendant's attorneys."  This  bill  of  exceptions  is  approved  with  the 
following  explanation  :  "  The  court  asked  the  juror  if  the  intelli- 
|ence  in  the  written  communication  of  his  wife  satisfied  him  that 
It  was  necessary  for  him  to  be  at  home  to  attend  his  sick  child. 
The  juror  answered  it  did,  and  manifested  in  his  answer  such  dis- 
tress as  such  intelligence  would  naturally  create  in  a  parent.  And 
the  court  was  satisned,  in  his  present  state  of  mind,  tiiat  said  juror 
was  disabled  thereby  from  further  acting  as  a  juror." 

Our  opinion  is  that  a  juror  is  not  "  disabled  from  sitting"  within 
the  meaning  of  the  constitution  by  mere  distress  of  mind.  Such 
<listre88,  caused  by  inf ornlation  of  sickness  in  his  family,  calling  for 
his  presence  at  home,  might  be  a  sufficient  cause  for  suspending 
the  progress  of  the  trial,  if  in  the  judgment  of  the  court  the  emer- 

Sency  required  such  a  couree.  But  this  is  not  the  character  of 
isability  which  the  constitution  classes  side  by  side  with  death. 
If  a  juror  becomes  so  sick  as  to  be  unable  to  sit  longer,  he  is  plainly 
disabled  from  sitting.  Ray  v.  State,  4  Tex.  Ct.  App.  454.  If  by 
reason  of  some  casualty  or  otherwise  he  is  physicallv  prostrated,  so 
as  to  be  wholly  incapable  of  sitting  as  a  juror,  or  loses  his  mental 
powers,  so  as  to  become  insane  or  idiotic,  then  too  he  would  be 
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disabled  from  acting  as  a  juror.  But,  without  deemiiyir  it  proper 
to  attempt  to  define  fnllj  the  meaning  of  the  expression  used  in 
the  constitution,  we  are  satisfied  that  the  causes  which  disable  the 
juror  from  sitting,  and  justify  the  extreme  course  of  allowing,  over 
a  party's  objection,  a  verdict  to  be  rendered  by  the  remainder  of 
the  jury,  must  be  of  a  nature  more  directly  showing  his  physical  or 
mental  incapacity  than  mere  mental  distress  occasioned  by  the 
sickness  of  others,  and  the  feeling  that  duty  to  the  sick  demanded 
his  presence  elsewhelte.  Extreme  cases  of  the  kind,  however 
strongly  they  may  appear  to  the  court  to  release  the  juror,  do  not 
belong  to  the  class  provided  for  by  the  constitution  or  statute. 

We  think  that  it  appears  from  the  bill  of  exceptions  that  the 
court,  over  the  objections  of  the  defendant,  ordered  the  trial  to  pro- 
ceed with  eleven  jurors,  and  that  this  error  of  the  court  is  fatal  to 
the  judgment. 

Another  question  is  made  over  the  admission  of  certain  deposi- 
tions. 

Hii*am  B.  Waller,  on  the  night  of  November  30, 1877,  at  the 
junction  in  the  town  of  Hemptead  of  the  H.  and  T.  Central  with 
its  Austin  branch,  whilst  passmg  from  a  hotel  to  meet  the  approach- 
ing  passenger  train,  bound  north  on  the  main  ti'ack,  and  whilst 
crossing  for  this  pnipose  the  track  of  the  branch  road  at  a  public 
crossing,  was  struck  by  a  tender  propelled  by  a  switch  engine  mov- 
ing  backward  and  nortliward  on  the  branch  track,  and  mjured  so 
that  he  died.    His  widow  and  children  brought  this  suit,  alleging 
that  the  injury  was  caused  by  the  negligence  of  the  company  and 
its  servant,  specifving  various  matters  in  which  it  was  claimed  the 
company  was  negugent,  and  complaining  amongst  other  things  of 
the  absence  of  sufficient  lights.     The  onl^  special  answer  alle^ 
that  Waller  was  at  the  time  so  under  the  innuence  of  intoxicating 
liquors,  imbibed  to  excess,  as  to  make  him  unconscious  and  regard- 
less of  impending  danger,  and  tliat  he  was  injured  whilst  I'ecklessly 
attempting  to  cross  the  railway  track  in  front  of  the  approaching 
engine.     The  sufficiency  of  the  lights  provided  about  the  railroa3 
platform  where  the  casualty  happened  became  material  as  bearing^ 
on  the  question  of  negligence  m  the  company  in  that  regard,  ana 
also  as  bearing  on  the  question  whether  Waller  saw,  or  could  have 
seen,  the  approaching  tender  and  engine  in  time  to  have  avoided 
the  accident.     The  depositions  objected  to  as  irrevelant  were  those 
of  two  persons  who  over  two  years  after  the  accident,  but  near  the 
same  hour  of  a  not  dissimilar  night,  and  whilst  an  engine  and  ten- 
der were  standing  on  the  branch  road  at  a  point  some  few  yards 
south  of  where  Waller  was  when  injured,  as  to  the  possibilitv  of 
distinguishing  the  tender  with  the  lights  as  then  arranged.    If  the 
arrangement  of  the  lights  and  other  surroundings  were  substantially 
the  same  as  on  the  night  of  November  30th,  we  see  no  reason  why 
this  evidence  should  have  been  excluded.    If,  however,  by  a  change 
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in  the  location  of  the  lights,  especially  of  what  seems  to  have  been 
the  main  one,  a  stationary  headlight,  the  circumstances  were  mate- 
riaUy  altered,  we  do  not  see  that  the  testimony  of  these  witnesses 
as  to  what  they  saw  or  conid  not  see  was  relevant  or  admissible. 
There  is  the  evidence  of  one  witness  that  the  location  of  the  head- 
light had  been  changed  materially.  Quite  a  number  of  other  wit- 
nesses, however,  &ipe&.  of  the  location  of  this  light  as  beine:  the  same 
all  the  time.  In  this  conflict  of  the  evidence  we  are  not  of  the  opinion 
that  the  court  should  have  excluded  the  depositions,  but  thiuK  that 
the  jury  should  have  been  instructed  to  disregard  them,  if  they  found 
that  in  fact  the  surroundings  were  materially  changed  from  what 
they  were  when  Waller  was  injured. 

Several  charges  were  asked  by  defendant,  and  their  refusal  is 
assigned  as  error ;  but  as  the  judgment  is  to  be  reversed  for  other 
reasons,  it  is  only  necessary  to  say  of  the  first  and  second,  that  for 
the  coiurt  to  have  ffiven  them  would  have  been  to  have  taken  the 

Jnestion  of  contributory  negligence  from  the  jury,  and  that  under 
be  facts  in  evidence  that  question  was  clearly  one  of  fact  to 
be  submitted  to  the  iury. 

Whilst  we  think  that  the  third  char^  as  asked  was  objectionable 
in  its  statement  of  the  material  question  for  the  consiueration  of 
the  jury,  we  are  of  opinion  that  the  court  might  with  propriety 
liave  told  the  jury  that  the  sobriety  or  intoxication  of  Waller  at 
the  time  of  his  crossing  the  track  was  a  proper  subject  for  their 
consideration  in  determining  whether  he  was  at  the  time  in  the 
exercise  of  due  care  or  not.  The  pleadings  of  defendant  had 
diarged  that  the  injury  was  the  result  of  Waller's  recklessness,  in- 
duecS  by  excessive  drinking.  There  was  much  evidence  pix)  and 
con  on  &at  point.  It  seems  to  us  a  question  requiring  to  be  more 
distinctly  called  to  the  attention  of  the  jury  than  it  was  in  the 
chai^  ^ven. 
The  jndraient  is  reversed  and  the  cause  remanded^ 
Beversed  and  remanded 

See  notes,  6  Am.  and  £ng.  R.  R.  Cas.  128,  191. 


EuzABSTH  8.  Salteb,  Administratrix,  etc.,  Respondent, 

v. 
TJtioa  ahd  Black  Biveb  B.  B.  Co.,  Appellant. 

(88  New  Torh  Beports,  42.) 

In  aa  action  to  recover  damages  for  alleged  negligence  causing  the  death 
<if  8.,  plaintiff's  intestate,  who  was  killed  at  a  railroad  crossing,  plaintiff's 
nvidaaoe  was  to  the  effect  that  8.,  who  was  drawing  logs  upon  a  sled  and 
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had  on  a  heav^  load,  approached  the  crossing  from  the  east  sitting  sidewaja 
on  hia  load,  with  his  feet  to  the  south,  at  a  slow  trot;  there  was  a  sugle 
point  on  the  street  two  hundred  and  thirty  feet  east  from  the  crossing  where 
a  glimpee  of  a  train  approaching  from  the  south  could  be  had  during  the 
moment  it  was  two  hundred  and  sixty-two  feet  distant  from  the  crossing.. 
When  8.  reached  that  point  of  view  the  train  which  caused  the  accident  was 
a  long  distance  south  from  that  point;  no  train  could  Again  be  seen  until  he 
came  to  within  twenty-one  feet  of  the  track.  When  8.  reached  this  point 
the  train  was  on  a  curve,  the  end  of  which  toward  the  croesing  was  four 
hundred  and  thirty-five  feet  therefrom,  and  if  moving  at  the  rate  of  thirty 
'  miles  an  hour,  as  some  of  the  witnesses  estimated,  it  would  have  taken  it  ten 
seconds  to  reach  the  crossing.  No  bell  was  rung  or  whistle  sounded,  and 
two  witnesses  who  were  on  sleds  behind  8.  testified  that  they  neither  heard 
nor  saw  the  train.  8.  appeared  to  have  become  alarmed  at  the  first  moment 
in  which  a  si^ht  of  the  train  was  possible,  and  the  evidence  justified  a  find- 
ing that  he  tried  to  stop  but  coula  not.  He  then  jumped  from  his  load,  but 
was  struck  by  the  engine  and  killed.  The  track  was  depressed  from  eighteen 
to  twenty  inches  below  the  surface  of  the  street,  and  the  descent  commenced 
six  or  eight  feet  back  from  the  rails;  this  slope  was  icy.  Banks  of  snow  and 
ice  two  or  three  feet  high,  beginning  three  or  four  feet  from  the  rails,  and 
extending  easterly  six  or  eiffht  feet,  bordered  each  side  of  the  travelled  track 
of  the  street,  which  was  only  wide  enough  for  a  sinsle  team.  EiBid,  that  the* 
evidence  justified  the  submission  of  the  question  of  contributory  negligence 
to  the  jury. 

Salter  v.  U.  &  B.  R.  R.  R  Co.  (75  N.  T.  273),  distinguished. 

The  court  charged  in  substance  that  defendant  had  a  rieht  to  travel  over 
its  road  at  pleasure,  and  at  such  rate  of  speed  as  it  saw  fit,  l)ut  that  circum- 
stances miffht  make  the  exercise  of  such  right  an  element  of  negligence;  that 
Seat  speed  was  not  necessarily  negligence,  but  in  connection  with  other 
Bts  and  circumstances  might  tend  to  establish  it.     Bisld^  no  error. 

The  court  charged  that  if  the  course  pursued  by  the  deceased  was  one 
which  persons  of  prudence  and  self-possession  would  adopt  under  the  same 
circumstances,  he  was  not  negligent  in  so  doing;  that  the  standard  by  which 
his  conduct  was  to  be  judged  was  that  of  an  orainary  careful,  prudent  man. 
J92;2i  correct. 

Appeal  from  jndgraent  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  14,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence causing  the  deaSi  of  Frederick  E.  Salter,  plaintiffs  intes- 
tate. 

The  case  has  been  twice  to  this  court  before.  (See  Mem.  of  de- 
cision on  first  appeal,  59  N.  Y.  631,  and  report  oi  decision  on  sec- 
ond appeal,  Y5  id.  273.) 

The  accident  occurred  in  the  village  of  Carthage.  The  deceased 
was  enga^d  in  drawing  logs  to  a  saw-mill,  having  to  cross  defend- 
ant's track,  which  nins  north  and  south  through  the  village.  The 
mill  is  on  the  west  side  of  the  track ;  to  reach  it  Salter  drove  down 
Furnace  street,  which  runs  east  and  west ;  he  was  sitting  sideways 
on  his  load,  his  legs  on  the  south  side ;  the  train  approached  from 
the  south ;  the  horses  crossed  the  track  uninjured ;  tne  train  struck 
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the  fileigh ;  Salter  was  seen  to  jump  from  the  load  on  the  soath 
side,  just  before  the  train  struck  it ;  he  was  run  over  and  killed. 

The  farther  material  facts  are  stated  in  the  opinion. 

Francis  Kernan  for  appellant.  Plaintiff  should  have  been  non- 
suited,  because  the  evidence  did  not  authorize  a  finding  that  the 
deoeased  was  free  from  contributory  negligence.  58  N.  Yl  248 ; 
Salter  v.  U.  &  B.  B.  K.  E.  Co.,  75  id.  278.  To  entitle  the  plain- 
tiff to  recover  it  is  essential,  in  addition  to  proving  negligence  by 
the  defendant,  that  there  should  be  satisfactory  afSrmative  evidence 
from  dreumstances,  or  direct  testimony,  or  botli,  that  the  deceased 
did  not  contribute  to  the  injury  by  any  negligence  or  want  of  due 
care  on  his  part.  Keynolds  v.  N.  Y.  0.  R.  E.,  58  N.  T.  248,  250, 
252:  Wilde  v.  Hudson  E.  E.  E.  Co.,  24  id.  430,  482;  Warner  v. 
N.  T.  C.  R  R,  44  id.  466,  470,  471 ;  Salter  v.  The  U.  &  B.  R 
R.  R  Co.,  75  id.  273 ;  Cordell  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  id. 
330,  332,  3,  4.  It  was  the  duty  of  the  deceased  to  approach  the 
railroad  with  his  team  under  such  control  as  to  be  able  to  stop  or 
to  turn  them  aside.  Salter  v.  The  IT.  &  B.  R  R  R  Co.,  75  N. 
Y.  273;  Cordell  v.  N.  Y.  C.  &  H.  R  E.  R  Co.,  id.  330 ;  Wilcox 
V.  Rome,  etc.,  E.  R  Co.,  29  id.  358,  366-7 ;  Wilde  v.  Hudson  E. 
R  R  Co.,  47  id.  400 ;  Mitchell  v.  N.  Y.  C.  &  H.  R  R  R  Co., 
59  id.  468,  471 ;  Haight  v.  N.  Y.  C.  E.  R,  7  Lans.  11 ;  Eailroad 
V.  Houston,  95  IT.  S.  697 ;  Harlan  v.  St,  Louis,  etc.,  E.  E.  Co.,  64 
Mo.  480.  Under  the  circumstances  and  testimony  of  plaintifiE's 
witnesses  it  cannot  be  claimed  that  the  deceased  made  vigilant  use, 
or  any  use,  of  his  eyes  or  ears,  and  failed  to  discover  the  train  in 
time  to  stop  or  turn  aside  before  he  got  on  the  track.  Salter  v.  IT. 
&  B.  R  R  R  Co.,  75  N.  Y.  273,  278-280 ;  Cordell  v.  N.  Y.  C. 
&  H.  R  R  R  Co.,  id.  330,  332;  Warner  v.  N.  Y.  C.  R  R,  44 
id.  465,  470.  If  the  statutory  signals^  are  not  given,  men  are  not 
to  drive  along  without  listening  or  looking  for  other  sounds  or 
sigDals  of  an  approaching  train,  and  if  other  warning  is  given  the 
defendant  is  not  liable.  Pddnsky  v.  N.  Y.  C.  &  H.  JR.  E.  E.  Co., 
82  N.  Y.  424.  Neither  the  fact  that  the  train  was  a  few  minutes 
behind  time,  nor  the  speed  at  which  the  train  is  claimed  to  have 
been  moving  relieves  the  plaintiff  from  the  consequences  of  want 
of  due  care  on  thepart  of  the  deceased.  Wilcox  v.  Eome  &  W. 
R  R  Co.,  39  N.  Y.  358,  367 ;  Warner  v.  N.  Y.  C.  R  R,  44  id. 
465,  469,  470 ;  Salter  v.  The  U.  &  B.  R  R  R,  75  id.  273.  The 
defendant  had  a  right  to  run  trains  at  such  times  and  at  such  speed 
as  it  saw  fit.  39  N.  Y.  358,  367 ;  24  id.  430 ;  44  id.  465,  468,  469 ; 
47  id.  400,  402 ;  Salter  v.  IT.  &  B.  R  R  R  Co.,  75  id.  437 ;  Cor- 
dell V.  N.  Y.  C.  &  H.  R  E.  R  Co.,  id.  330. 

William  C.  Euger  for  respondent.  Defendant  was  negligent  in 
faiUng  to  ring  its  bell.  1  E.  S.  1237,  §  38.  The  defendant  was 
negli^nt  in  running  its  train  through  this  populous  village,  across 
itB  prrndpal  business  street,  at  the  rate  of  thiiiiy  miles  per  hour. 
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Eichardson  v.  N.  T.  0.  &  H.  R  R.  R  Co.,  45  K  Y.  846 ;  Mas^ 
Both  V.  D.  &  H.  C.  Co.,  64  id.  524;  CordeU  v.  N.  T.  C.  &  H.  R 
R  E.  Co.,  70  id.  119,  124;  Thomas  v.  D.,  L.  A  W.  R  R  Co.  [U. 
8.  Ct.l, "  The  Reporter,"  739,  Vol.  12,  decided  Sept.  1881.  The  de- 
oeaeed  made  as  vigilant  use  of  his  ejes  and  his  ears  as  the  errcnm- 
stances  required.  Massoth  v.  D.  &  H.  C.  Co^  64  "N.  Y.  524;  71 
id.  285;  45  id.  846.  The  obstructions  to  sight  and  sound  were 
such  as  to  relieve  Salter  from  the  charge  of  contributory  negligenca 
71  N.  Y.  228,  286 ;  id.  285 ;  78  id.  338 ;  79  id.  72 ;  id.  464 ; 
Mackey  v.  N.  Y.  C.  R  R,  35  id.  75 ;  Voak  v.  N.  C.  R  R  Co.,  75 
id.  320;  Kellogg  t?.  N.  Y.  C.  &  H.  R  R.  R  Co.,  79  id.  72; 
Stackus  V.  N.  Y.  C.  &  H.  R  R.  R  Co.,  id.  464.  Though  it  were 
possible  for  Salter,  by  acting  differently  to  have  escaped,  he  cannot 
be  held  guilty  of  the  charge  of  contributory  n^ligence  for  his  error 
in  judgment.  Buel  v.  K  Y.  C.  &  H.  R  K.  K.  Co.,  31  N.  Y.  314 ; 
Trombly  v.  C.  P.  N.  &  E.  R.  R.  Co.,  69  id.  158 ;  Dyer  v.  Erie  R 
R.  Co.,  71  id.  228 ;  Voak  v.  N.  C,  R  R  Co.,  75  id.  320 ;  Cuyler 
V.  Decker,  20  Hun,  173 ;  Thurber,  etc.,  v.  H.  B.  M.  &  F.  R  R 
Co.,  60  N.  Y.  326,  331 ;  Weber  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  58 
id.  451,  456 ;  Massoth  v.  D.  &  H.  C.  Co.,  64  id.  524 ;  Kel  W  v. 
N.  Y.  C.  &  H.  R  R  R  Co.,  79  id.  72;  Stackus  v.  N.  Y.  C.  &  H. 
R  R  R  Co.,  id.  464.  Courts  will  not  nonsuit,  where  any  possible 
inference  can  be  drawn  from  any  of  the  testimony,  which  would 
relieve  from  the  charge  of  contributory  negligence.  Stackus  v.  N. 
Y.  C.  &  H.  R  R.  R  Co.,  79  N.  Y.  464 ;  Kellogg  v,  N.  Y.  C.  &  H. 
R  R  R  Co.,  id.  72 ;  Cassey  v.N.  Y.  C.  &  H.  R  R  R  Co.,  78  id. 
518 ;  Terry  v.  Jewett,  id.  338 ;  Voak  v  N.  C.  R  R  Co.,  75  id. 
320 ;  Dolan  v.  D.  &  H.  C.  Co.,  71  id.  285.  The  rate  of  speed  bore 
both  upon  the  question  of  negligence  and  contributoiy  negligence. 
CordeU  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  70  id.  119,  124 ;  iSssoth 
V.  D.  &  H.  C.  Co.,  64  id.  524 ;  Richardson  v.  K  Y.  C.  &  H.  R 
B.  R.  Co.,  45  id.  846.  The  proper  test  is,  did  the  deceased  do  as 
a  prudent  man  would  ?  Kellogg  v.  N.  Y.  C.  &  H.  R.  R  R.  Co., 
79  N.  Y.  72,  76 ;  Stackus  v.  Same,  id.  464,  468. 

Finch,  J. — ^When  this  case  was  last  before  us  on  appeal  (75  N. 
Y.  273)  we  held  that,  upon  the  facts  proven,  the  plaintifiPs  intestate 
was  guilty  of  contributory  negligence  which  bari^  a  right  of 
recovery.  That  conclusion  was  founded  upon  the  rule,  crown 
familiar  by  its  frequent  application,  that  a  person  upon  a  hi^way, 
in  approaching  a  railroad  crossing,  is  required  to  make  a  vij^ant 
use  01  his  eyes  and  ears  to  ascertain  if  there  is  an  approaching  train, 
and  if  by  such  use  of  those  faculties,  the  vicinit}"^  of  such  tram  may 
be  discovered  in  time  to  avoid  a  collision,  the  omission  to  exercise 
them  is  such  contributory  negligence  as  will  bar  a  recovery  for  an 
injury  resulting.  The*  contrmling  facts  upon  which  our  judgment 
retted  were  those  which  established  that  tne  deceased  persisted  in 
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an  effort  to  drive  acroBB  the  track  with  his  load  of  logs  in  front  of 
the  approaching  train,  when  he  could  have  seen  and  heard  it,  if 
r^[ilant  and  careful,  in  time  to  have  stopped  and  awaited  ia  pas- 
sage, or  to  have  turned  to  the  riglit  or  tne '  left  without  venturing 
npon  the  raiL  The  specific  facts  relied  upon  were  principally  the 
following,  viz. :  that  at  a  distance  of  one  hundred  feet  easterly  from 
the  rails,  and  all  the  way  from  that  point  to  the  track,  the  deceased 
ooold  have  seen  the  train  approaching  if  had  looked ;  that  when 
within  twenty-one  feet  of  the  rails  an  approaching  train  was  visible 
all  the  way  from  the  bridge,  and  if  he  had  then  looked  it  was  pos- 
sible for  mm  to  have  stopped  or  turned  his  horses  away  from  the 
traek;  that  the  highway  at  that  point  was  smooth  and  nearly  level, 
80  that  no  difficulty  intervened  to  prevent  such  stopping  or  turning 
aside ;  that  though  the  day  was  cold  and  his  neck  and  ears  were 
somewhat  muffled  as  a  protection  from  the  weather,  it  was  hardly 
to  be  presumed  that  he  could  not  have  heard  the  rumble  of  the 
coming  train ;  that  under  the  circumstances  it  was  his  duty  to  ap- 
proach at  such  rate  of  speed,  and  with  his  horses  so  under  control 
that  be  could  have  stopped ;  and  that  no  prudent  man  would  have 
driven  his  team  so  near  without  looking,  nor  so  fast  that  he  could 
not  stop  in  an  emergencv. 

A  new  trial  has  }^n  bad  under  the  guidance,  and  the  test  of  our 
jadgment  thus  rendered,  which  has  resulted  in  a  recovery  by-  the 
plaintiff,  approved  by  the  General  Term,  and  brought  here  for  our 
final  review.  It  remains  for  us  only  to  consider  whether  the  facts 
hare  been  so  cbanged,  or  such  new  facts  have  been  added  as  to 
make  that  a  question  of  fact  for  the  jury,  which  we  decided  as  a 
qnestion  of  law. 

It  is  to  be  observed  that  on  the  former  appeal  the  negligence 
foand  to  have  existed  was  two-fold,  consisting,  first,  in  a  careless 
and  heedless  approach  so  near  to  the  track  as  to  put  the  deceased  in 
a  plain  position  of  danger ;  and,  second,  of  such  conduct  when  in 
timt  position  as  indicated  reckless  rather  than  prudent  action. 

The  ground  for  the  first  charge  of  negligence  is  now  fairly  dis- 
sipated oy  a  new  fact,  or  at  least  evidence  5om  which  a  jury  might 
fairly  find  it.  Proof  is  now  given  that  the  deceased  could  not 
have  seen  the  train  while  passing  the  curve  at  Spring  street  at  any 
point  on  Furnace  street  more  than  twenty-one  leet  easterly  from 
the  track.  There  was  a  single  point  on  Furnace  street,  two  hun- 
dred and  thirty  feet  back  from  tlie  crossing,  where  a  glimpse  of  the 
passing  train  could  be  had  during  the  moment  in  which  it  was  two 
nnndred  and  sixty-two  feet  from  the  crossing ;  but  when  the  de- 
ceased passed  that  possible  point  of  view,  it  is  plain  that  the  cars 
were  not  there,  but  a  long  aistance  off  to  the  south.  It  is  shown, 
therefore,  that  no  amount  of  vigilance  which  depended  upon  eye- 
6i^ht  could  have  disclosed  to  deceased  the  approach  of  the  cars 
vnea  as  far  from  the  crossing  as  the  Spring  street  curve,  until  a  point 
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wa8  reached  on  Furnace  street  abont  twenty-one  feet  from  the 
railB.  There  is  evidence  that  the  deceased  approached  the  crossing 
upon  a  slow  trot,  and  that  his  horses  were  kind  and  well  broken. 
Two  witnesses  who  were  driving  behind  the  deceased,  and  like  him 
were  on  sleds  drawing  eacb  a  load  of  logs,  and,  therefore,  were  sim- 
ilarly situated,  except  as  to  distance  from  the  crossing,  testify  that 
they  neither  heard  nor  saw  the  approaching  train.  It  is  also  proved 
that  the  train  was  on  the  curve  at  Spring  street  when  Salter  reached 
the  point  on  Furnace  street  from  wnich  it  could  be  seen.  The  end 
of  the  curve  toward  the  crossing  was  four  hundi*ed  and  thirty-five, 
feet  therefrom,  and  if  the  train  was  moving  at  the  rate  of  thirty 
miles  an  hour,  as  some  witnesses  estimate,  it  was  distant  from  the 
crossing,  measured  in  time,  only  ten  seconds,  and  even  if  the  esti- 
mate of  speed  be  reduced  to  ten  miles  an  hour,  the  train  would  run 
from  the  curve  to  the  crossing  in  half  a  minute.  If  there  was  any 
place  on  the  road  at  which  the  signal  of  the  bell  or  the  warning  of 
the  whistle,  required  by  law,  were  essential  to  the  safety  of  the 
traveller,  it  was  at  this  crossing,  where  sight  could  be  of  no  service 
except  at  the  moment  when  danger  was  already  imminent,  and 
safety  turned  upon  the  judgment  of  a  few  swiit  and  frightened 
seconds.  The  lacts  thus  developed  go  far  to  relieve  the  oeceased 
from  the  imputation  of  negligence  in  approaching  the  point  of 
danger.  If  he  could  have  seen  one  hundred  feet  away  from  the 
rails  the  movement  of  the  train,  as  we  held  establislied  on  tlie 
former  appeal,  and  without  looking,  blindly  and  carelessly  drove  to 
tlie  point  of  danger,  it  was  easy  to  pronounce  him  negligent.  Bnt 
now  tliat  the  evidence  permits  the  inference  that  he  could  not  see, 
however  vigilant  or  watchful,  until  within  twenty-one  feet  of  the 
track,  and  when  his  horses'  heads  must  have  been  within  four  feet 
of  the  rails,  it  is  impossible  to  say  that  his  approach  to  that  point 
was  necessarily  negligent,  or  take  the  facts  and  circumstances  from 
which  the  question  was  to  be  determined  away  from  the  jury. 

What  next  occurred  has  also  its  changed  and  modified  conaitions. 
The  standard  by  which  we  should  judge  the  conduct  of  a  man 
brought  suddenly  and  without  fault  into  the  presence  of  danger 
ought  not  to  be  rigid  and  severe.  The  deceased  in  the  present 
case  appears  to  have  become  alarmed  and  aroused  to  a  sense  of 
peril,  either  by  something  seen  or  heard,  at  the  first  moment  in 
which  a  sight  of  the  cars  was  possible.  He  looked  both  ways.  It 
is  quite  probable  that  he  saw  the  engine  coming.  He  should  have 
stopped  even  then,  or  turned  aside,  if  he  could.  One  would  think 
'that  the  instinct  of  self-preservation  would  have  taught  him  that; 
but  in  any  event  it  was  his  duty,  and  nothing  could  excuse  a  reck- 
less effort  to  cross  in  front  of  the  train  except  the  impossibility  of 
doing  otherwise.  There  is  evidence  now  from  which  a  jury  would 
be  justified  in  thinking  that  he  tried  to  stop  and  tried  to  turn,  but 
could  do  neither.     It  is  shown  that  at  the  crossing  the  railroad 
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\  iaxk  was  depressed  from  eighteen  to  twenty  inches  below  the  sur- 

face of  Furnace  street,  so  that  for  six  or  ei^ht  feet  back  from  the 
raUs  there  was  a  descent  or  slope  of  the  highway  of  about  two  and 
one  half  inches  to  the  foot ;  that  the  roadway  was  icy,  and  the  load 
drawn  by  tlie  horses  weighed  between  three  and  four  thousand 
poimd&  It  is  further  proved  that  banks  of  snow  and  ice  bor- 
aered  each  side  of  the  travelled  track,  beginning  three  or  four  feet 
from  the  rails  and  extending  easterly  on  each  side  of  the  roadway  for 
a  distance  of  at  least  six  to  eight  feet.  These  banks  appear  to  have 
been  from  two  to  thi-ee  feet  nigh.  Into  this  channel,  wide  enough 
only  for  a  single  sleigh  to  pass,  the  deceased  had  driven,  before  any 
warning  of  danger  had  reached  him.  At  four  feet  from  the  rails, 
his  horses  were  upon  the  icy  slope,  with  the  momentum  of  the 
heavy  load  pressing  them  forward,  and  no  chance  for  turning  them 
sharply  around  to  uxe  right  or  left.  That  he  tried  to  stop  and  could 
not ;  tnat  he  tried  to  turn  and  could  not,  becomes  not  only  a  possi- 
ble but  a  probable  inference.  The  only  remaining  chance  open  in 
Uie  few  brief  moments  was  to  jump  from  the  load  and  abanaon  his 
property  to  the  coming  blow.  That  last  effort  he  made,  only  to  be 
crushed  under  the  wheels  of  the  train. 

It  is  impossible  to  deny  that  the  case  as  now  presented  is  widely 
different  from  that  passed  upon  by  us  before.  Whatever  may  still  be 
said  in  favor  of  the  defendant's  theory  of  the  negligence  of  the  de- 
ceased, and  very  much  was  pressed  upon  our  attention  which  has 
caused  reflection,  it  is  still  true  that  the  facts  of  the  transaction  now 
fsdrly  admit  of  the  contrary  inference,  and  between  the  two  it  was 
the  duty  and  the  province  of  the  jury  to  choose,  and  we  must 
abide  by  their  decision. 

Two  exceptions  to  the  charge  of  the  court  remain  to  be  consid- 
ered.   It  is  claimed  that  the  speed  of  the  train  was  submitted  to 
the  iuiy  as  possible  evidence  of  negligence  on  the  part  of  the  de- 
fendant.    Tlie  charge,  however,  upon  tnis  bi*anch  of  the  case  seems 
to  UB,  when  taken  altogether,  not  fairly  open  to  objection.     The 
learned  judge  charged  expressly  that  the  railroad  company  had  a 
right  to  travel  over  its  road  at  pleasure  at  such  rate  of  speed  as  it 
saw  fit    Then  followed  a  very  necessary  qualification,  that  circum- 
stances might  make  the  exercise  of  such  nght  an  element  of  negli- 
gence.   When  the  exception  was  taken  it  was  after  a  further  ex- 
J»lanation  which,  in  connection  with  the  rest  of  the  charge,  must 
ead  us  to  understand  it  as  saying,  that  great  speed  of  the  train  was 
not  in  itself  necessarily  negligence,  but  in  connection  with  other 
facts  and  circumstances  might  tend  to  establish  it,  and  the  jury 
niQBt  determine  whether  the  present  was  such  a  case.     If  a  train 
Tuns  through  a  city  or  village,  a  crowded  locality  where  danger  was 
to  be  apprehended,  without  ringing  a  bell  or  sounding  a  whistle, 
and  does  so  at  a  high  rate  of  speed,  the  latter  fact  is  a  proper  cir- 
cumstance bearing  upon  the  question  of  negligence.    Under  such 
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•couditionB  the  greater  rate  of  speed  draws  with  it  the  need  of  a 
<x>mineiisiirate  care  and  caution  at  points  where  the  speed  would 
add  to  the  chances  and  danger  of  accident  While  not  in  itself 
necessarily  negligence,  it  may  be  an  element  giving  force  to  other 
facts  tending  to  prove  it,  and  explaining  in  a  given  instance  the 
operation  and  effect  of  such  other  facts.  It  always  bears  more  or 
less  upon  the  question  of  contributory  negligence,  and  is  an  ele- 
ment of  the  entire  transaction,  proper  to  be  proved,  and  when  es- 
tablished may  be  considered  upon  any  issue  which  it  tends  to  ex- 
Slain.  Full  force  was  given  by  the  charge  to  the  right  of  the 
ef  endant  to  choose  and  regulate  its  own  rate  of  speed,  bnt  the  jury 
were  told  that  the  right  was  not  wholly  unaffected  by  snrrounaing 
or  attendant  conditions,  and  might  be  negligently  as  well  as  ri^t- 
fully  exercised.  In  this  we  think  there  was  no  error.  Massotn  v. 
D.  &  H.  Canal  Co.,  64  N.  Y,  531 ;  CordeU  v.  N.  Y.  Cent.  A  H. 
K.  R.  K.  Co.,  70  id.  124. 

The  charge  was  subjected  to  the  further  criticism  of  having 
.stated  incorrectly  the  standard  of  care  and  prudence  by  which  the 
<K)nduct  of  the  deceased  was  to  be  measurea.  The  direction  com- 
plained of  was  that  if  the  course  pursued  by  the  deceased  was  one 
which  persons  of  prudence  and  self-possession  would  adopt  under 
the  same  circumstances,  he  was  not  negligent  in  so  doin^ ;  and  that 
the  standard  by  which  the  conduct  of  S^ter  was  to  be  judged  was 
that  of  an  ordinary,  careful,  prudent  man.  This  was  the  correct 
rule.  Kellogg  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  79  JT.  Y.  76; 
Stackus  V.  Same,  id.  468.  The  objection  taken  is  that  the  ques- 
tion was  not  one  of  prudence  andf  care,  but  of  a  vigilant  use  of 
-eyes  and  ears  at  a  point  of  danger.  The  last  proposition  was  express- 
ly charged  at  the  request  of  we  defendant  m  the  precise  hjimtjte 
•chosen  by  its  counsel,  and  was  in  no  sense  inconsistent  with  the 
general  rule,  but  an  application  of  such  rule  to  special  and  peculiar 
circumstances.  There  is  no  fixed  and  arbitrary  standard  of  pru- 
dence and  care.  It  changes  with  circumstances  and  conditions. 
Its  precise  measure  in  the  present  case  was  given  to  the  jury  ex- 
actly as  requested  by  the  defendant. 

On  the  whole  case  we  are  of  opinion  that  no  error  was  commkted, 
and  that  this  long  contest  may  now  justlv  be  ended. 

The  judgment  should  be  affirmed,  witn  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 

See  notes,  6  Am.  and  Eng.  R  R.  Cas.  188,  i9^ 
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CiBOUNB  y.  Smxdib,  Adminifitratiizy  etc.,  Bespondent, 

V. 

Ths  Brooklyn  and  Bookawat  Beaoh  R  B.  Co.,  Appellant. 

'  (88  New  Tori  BeporU,  18.) 

* 

While  a  tnTeller  on  a  highway,  on  approaching  a  railroad  crossing,  i» 
boond  to  look  and  listen  for  an  approaching  train  before  undertaking  to  cross, 
it  is  only  where  it  appears  from  tne  evidence  that  he  might  have  seen  had  he 
look^,  or  might  have  heard  had  he  listened,  that  a  jury,  in  the  absence  of 
evidence  upon  the  question,  is  authorized  to  find  that  he  did  not  look  and 
did  not  listen. 

In  an  action  to  recover  damages  for  the  alleged  negligent  killing  of  8.^ 
nisintifrs  intestate,  it  appeared  that  S.  was  seen  going  westward  toward  de- 
fendant's track,  upon  a  street  which  was  crossed  by  said  track.  It  was  a 
very  dark  night,  a  train  having  no  headlights  was  approaching  from  the  north 
on  a  down  grade,  without  steam  and  making  but  little  noise ;  the  bell  was 
not  rung  or  the  whistle  sounded.  Another  train  was  approaching  the  cross- 
ing from  the  south  on  another  track  west  of  the  defendant's ;  it  had  a  bright 
httdlight,  its  whistle  was  sounded  and  its  bell  was  run^,  and  as  it  was  upon 
sn  up  grade  the  exhaust  of  the  engine  made  a  ^reat  noise.  Defendant's  en- 
ebe  fint  reached  the  crossing;  a  witness  standing  on  the  street  west  of  the 
defendant's  track  testified  that  bv  the  aid  of  the  light  of  a  lamp  refiected 
along  the  street,  he  saw  the  form  of  a  man  approaching  the  track,  who  turned 
towud  the  south  as  he  came  near  the  track,  when  the  view  was  cut  off  by 
the  approaching  train.  *8.  was  found  after  the  trains  passed  lying  near  de- 
fendant's track,  a  few  feet  south  of  the  line  of  the  street,  with  a  wound  on 
the  left  side  of  his  head  which  caused  his  death.  Held^  that  the  evidence 
authorized  the  submission  to  the  jury  of  the  question  of  negligence  on  de- 
fendant's part,  and  contributory  negligence  on  the  part  of  8. ;  that  the  evi- 
dence did  not  show  conclusively  that  8.  was  south  of  the  southerly  line  of 
the  street  when  struck  by  the  engine ;  that  it  was  not  to  be  assumed  that  de- 
fendant did  not  look  or  listen  for  a  train  on  defendant's  road,  as  the  evidence 
tended  to  show  he  could  neither  have  seen  nor  heard  the  train  approaching 
thereon,  and  that  his  attention  was  necessarily  given  to  the  other  train. 

Evidence  was  given  sujficient  to  warrant  a  finding  that  defendant's  track 
was  laid  upon  a  public  street.  EM^  that  assuming  8.  was  not  attempting  to 
crofls  the  track  at  the  crossing,  but  was  south  of  the  line  of  the  street  upon 
which  he  approached  when  struck;  this  did  not  prevent  a  recovery;  that  8. 
had  a  right  to  go  upon  defendant's  track  south  of  the  crossing  if  it  was  part 
of  a  highway,  and  if  killed  while  there  by  defendant's  negligence  and  with- 
onfc  any  want  of  care  on  his  part,  the  action  was  maintainable. 

The  court  charged  in  substance  that  from  a  point  the  proper  distance  from 
the  crossing  until  the  locomotive  reached  the  crossing,  it  was  defendant's 
duty  either  to  ring  a  bell  or  blow  a  whistle,  and  do  it  continuously  so  as  to 
'  give  warning  To  this  portion  of  the  charge  defendant's  counsel  excepted 
generally.  MM  untenable ;  that  the  charge  was  substantially  correct,  but 
even  if  the.  court  erred  in  using  the  word  **  continuously,"  a  portion  of  the 
charge  being  correct,  a  general  exception  could  not  be  sustained ;  that  if  any 
qualification  was  proper  and  desired  it  should  have  been  suggested. 

At  the  close  of  the  evidence,  defendant's  counsel  presented  to  the  court  fif- 
teen separate  requests  to  charge ;  as  to  most  of  these  the  court  charged  sub- 
stmtiauy  as  requested,  and  at  the  conclusion  of  the  charge,  declined  to  charge 
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ezcepfc  as  already  charffed,  to  which  refusal  as  to  each  of  the  requests  ssid 
counsel  excepted.  Edd  untenable;  that  if  the  court  erred  in  refunngto 
char^  one  or  more  of  the  propositions  presented,  there  was  no  sufficient  ex- 
ception, the  exception  should  have  been  more  specific,  pointing  out  the  pir- 
ticular  request  to  which  it  was  intended  to  apply. 
Argued  January  15, 1882 ;  decided  February  7,  1882. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  tlie  second  judicial  department,  entered  upon  an  order 
made  December  14,  1880,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.  (Mem.  of  decision  below,  23 
Hun,  279.) 

This  action  was  brought  to  recover  damages  for  the  alleged  neg- 
li^nce  of  defendant  causing  the  death  of  footer  J.  Smedis,  plain- 
tin's  intestate. 

The  facts  are  sufficiently  set  forth  in  the  opinion. 

Henry  W.  Johnson  for  appellant.  There  bein^  no  witnesses  of 
the  accident,  to  entitle  the  plaintiff  to  recover,  Sie  was  bound  to 
show  affirmatively  that  the  deceased  exercised  proper  care  for  his 
own  safety,  and  if  the  circumstances  point  just  as  much  to  negli- 
gence on  his  part  as  to  its  absence,  or  point  in  neither  direction, 
die  cannot  recover.  (Cordell  v.  Hudson  K.  R.  R.  Co.,  75  Is .  T. 
330 ;  Miller  v.  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  13  Wkly.  Dig.  14o; 
Hart  V,  Hudson  River  Bridge  Co.,  84  N".  Y.  56 ;  Riceman  v.  Have- 
meyer,  id.  647 ;  Matze  v.  N.  Y.  C.  and  H.  R.  R.  R  Co.,  1  Hun, 
417 ;  Reynolds  v.  N.  Y.  and  H.  R.  R.  Co.,  5»  N.  Y.  248 ;  Crippen 
V.  id.,  40  id.  34 ;  Bronk  v.  N.  Y.  and  N.  H.  R.  R.  Co.,  5  Daly, 
454  ;  Haight  v.  N.  Y.  C.  R.  R.  Co.,'7  Lans.  11 ;  Ernst  t.  H.  K. 
R.  Co.,  24  How.  Pr.  110 ;  Wilds  v.  id.,  29  N.  Y.  315;  Wilcox  r. 
Rome,  W.  and  O.  R.  R.  Co.,  39  id.  358 ;  Gonzaks  v.  N.  Y.  and 
H.  R.,  38  id.  440  ;  Weber  v.  N.  Y.  C.  and  H.  R.  R  R  Co.,  58  id. 
451 ;  Salter  v.  U.  and  B.  R.  R  Co.,  75  id,  273 ;  Cordell  v,  N .  Y. 
C.  and  H.  R  R  R  Co.,  id.  430 ;  Cook  v.  K  Y.  C.  R  R  Co.,  1 
Abb.  Ct.  of  App.  Dec.  432 ;  Kellog  v.  N.  Y.  C.  and  H.  R  R  R  Co., 
79  id.  72.)  It  was  error  for  the  court  to  say  to  the  jury  that  if 
plaintiff  was  on  the  track,  they  were  to  judge  whether  the  company 
took  all  the  precautions  the  law  required,  to  enable  them  to  guarcl 
against  any  accident  to  him,  for  such  a  proposition  assnnies  that 
some  duty  was  required  of  defendant  which  it  omitted  to  perform. 
(Sewel  V.  N.  Y.  C.  and  H.  R  R.  R  Co.,  10  N.  Y.  Wkly.  Dig. 
224 ;  Culhane  v.  N.  Y.  C.  and  H.  R  R  R  Co.,  60  id.  133;  Ghap^ 
man  t.  id.,  14  Hun,  484 ;  Dongjin  v,  C.  T.  Co.,  56  K  Y.  1 ;  Sut- 
ton V.  N.  Y.  C.  and  H.  R  R  R  Co.,  66  id.  243.) 

Theo.  N.  Melvin  for  respondent.  Defendant  was  ffuilty  of  neg- 
ligence in  not  ringing  the  bell  or  blowing  the  whistle,  and  in  not 
having  a  light  on  the  front  of  the  train,  rchap.  282,  Laws  of  1854; 
Johnson's  Case,  20  N.  Y.  73 ;  Cheney's  Case,  16  Hun,  415;  Stein- 
way's  Case,  43  N.  Y.  126;  Brown^B  Case,  34  id.  404;  Weber's 
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Case,  58  id.  458;  45  id.  850;  Kifisinger's  Case,  56  id.  543;  Mo- 
Govern'B  Caae,  67  id.  423 ;  Eaton's  Case,  Sup.  Ct.  Mass.,  10  Hep. 
52.)  The  qaestion  whether  defendant  did  everything  required  of 
it  by  law  beiore  crossing  Liberty  avenue  was  an  issue  for  the  jury, 
to  be  decided  by  them  upon  contradictory  testimony.  (Mastersoji's 
Case,  10  Kep.  783 ;.  Payne's  Case,  83  N.  Y.  572 :  Shaw  v.  Jewett, 
13  N.  Y.  Weekly  Dig.  80 ;  CordeU's  Case,  75  N.  Y.  333.)  To 
justify  a  nonsuit  the  negligence  must  appear  so  clearly  that  no  con- 
strnction  of  the  evidence  or  inference  arawn  from  the  facts  would 
have  warranted  a  contrary  conclusion,  and  that  a  verdict  of  the 
jarj  the  other  way  would  have  been  set  aside  as  against  the  evi- 
dence. (Stackus'  Case,  79  N.  Y.  464-6,  467,  469;  Casey's  Case, 
78  id.  518 ;  Payne  v.  T.  and  B.  R.  E.  Co.,  83  id.  572 ;  Terry  v. 
Jewett,  78  id.  338;  Maginnis'  Case,  52  id.  215 ;  Powell's  Case,  10 
N.  Y.  Weekly  Dig.  503 ;  Day  v.  Flushing  E.  E.,  6  id.  2 ;  Payn- 
ton's  Case,  11  id.  177 ;  Cook^s  Case,  1  Abb.  Ct.  App.  Dec.  432 ; 
Waldele's  Case,  19  Hun,  69  ;  Weber's  Case,  58  N.  Y.  457.)  Proof 
that  plain tifi  was  not  negligent  may  appear  from  circumstances  at- 
tending the  injury.  (Warner's  Case,  44  K  Y.  466 ;  K.  P.  E.  E. 
Co. «.  Kichardson,  12  Eep.  492;  Imp.  Co.  v.  Stead,  95  TJ.  S.  165 ; 
L  C.  and  L.  E.  Co.  v.  Goetz,  12  Eep.  616 ;  Thomas'  Case,  12  id. 
739;  Schofield's  Case,  U.  S.  C.  C,  Miss.,  12  Eep.  548;  Hart  v. 
H.  R.  B.  Co.,  84  N.  x .  56.)  The  deceased  here  was  not  held  to 
60  strict  an  exercise  of  care  and  caution,  because  a  train  was  com- 
ing from  an  opposite  direction  and  his  attention  was  attracted  to 
it  (Magrath^s  Case,  32  Barb.  147 ;  Brown's  Case,  82  N.  Y.  597 ; 
MeGovem's  Case,  67  id.  423;  Poak's  Case,  75  id.  321 ;  Kellogg's 
Case,  78  id.^  Contributory  negligence  is  an  affirmative  defence, 
and  where  plaintifi's  proof  does  not  show  such  negligence,  or  there 
ifl  not  a  total  lack  of  proof  from  which  the  jury  may  determine  the 
question,  the  onus  proband!  is  upon  the  defendant  to  show  such 
contributory  negligence.  (Hackford's  Case,  6  Lans.  381;  Jack- 
son's Case,  4  Eep.  496.) 

Tbaoy,  J. — On  the  evening  of  the  25th  of  July,  1878,  the  plain- 
tiffs intestate  was  struck  by  the  defendant's  engine,  at  or  near 
where  Liberty  avenue  crosses  its  track  on  Van  Sinderin  avenue,  in 
East  New  York,  and  so  injured  that  he  died.  This  action  is  brought 
nnder  the  statute  to  recover  the  loss  sustained  by  reason  of  such 
death. 

The  (pendant's  track  is  laid  in  the  centre  of  Yan  Sinderin 
avenue,  wnich  runs  north  and  south,  crossing  Liberty  avenue  at 
right  angles. 

The  Manhattan  Beach  railroad  also  has  a  track  on  Yan  Sinderin 
avenue,  lying  west  of  the  track  of  the  defendant. 

That  tne  intestate  was  struck  by  the  defendant's  engine  was  not 
disputed,  but  whether  he  was  so  i^ruck  at  the  street  crossing  or  on 
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Yan  Sinderin  avenue  a  few  feet  south  of  Liberty  ayenne  was  sliarplj 
contested  on  the  trial. 

At  the  close  of  the  evidence  the  defendant  moved  to  dismiss  the 
complaint  on  the  grounds  :  first,  that  no  negligence  on  the  part  of 
the  defendant  had  been  shown  ;  second,  that  the  plaintiffs  inte^ 
tate  was  shown  to  have  been  guilty  of  contributory  negligence ; 
third,  that  there  is  no  evidence  that  the  plaintifPs  intestate  was  in- 
jured while  crossing  or  attempting  to  cross  the  defendant's  track 
upon  Liberty  avenue ;   fourth!,  that  the  evidence  shows  that  i!ie 

Slain  tiff's  intestate  was  struck  south  of  Liberty  avenue  and  that  Hie 
eceased  was  not  lawfully  at  the  place  where  he  was  struck,  he 
being  on  the  defendant's  property  where  the  public  had  no  right 
to  use  it.  The  motion  was  denied,  to  which  defendant's  coonfiel 
excepted. 

The  evidence  showed  that  on  the  evening  in  question,  at  about 
half -past  eight  o'clock,  the  plaintiff's  intestate  was  seen  passing 
along%Liberty  avenue  from  the  eastward  toward  the  defendant's 
track  and  in  the  direction  of  his  home,  which  was  a  short  distance 
west  of  the  track,  and  on  the  street  next  south  of  Liberty  avenue. 
The  night  was  very  dark.  The  defendant's  train  was  coming  from 
tlie  north,  on  a  down  grade,  without  steam,  and  making  but  little 
noise. 

The  evidence  tended  to  show  that  the  engine  had  no  headlight, 
that  the  bell  was  not  rung,  and  the  whistle  not  sounded. 

When  the  plaintiff's  intestate  came  near  the  defendant's  track,  a 
train  on  the  Manhattan  Beach  railroad  was  approaching  the  cross- 
ing from  the  south.  It  had  a  bright  heaaiight,  its  whistle  was 
sounded^  and  its  bell  was  rung.  It  was  a  train  of  many  cars,  and, 
as  it  was  coming  on  an  up  grade,  the  exhaust  of  the  engine  made 
a  great  noise.  The  intestate  saw  and  heard  this  train,  but  it  is 
quite  clear  that  if  the  defendant's  whistle  was  not  blown,  or  its  bell 
rung,  the  intestate  could  not  have  heard  its  train  had  he  listened. 
And  if  it  had  no  headlight  he  could  not  have  seen  it  had  he  looked 
in  that  direction. 

The  evidence  also  tended  to  show  that  althoufi;h  the  two  trains 
were  on  Liberty  avenue  at  the  same  time,  the  defendant's  engine 
was  the  first  to  reach  the  crossing.  One  witness,  who  was  standing 
on  Liberty  avenue  west  of  tlie  track,  testifies,  that,  by  the  aid  of  a 
lamp  reflecting  its  light  along  the  avenue,  he  saw  the  form  of  a 
man  approaching  the  track  who  tunied  toward  the  south  as  he  came 
near  the  track.  Then  his  view  of  the  man  was  cut  off  by  the  de- 
fendant's train.  The  whistle  to  stop  was  then  sounded,  the  train 
stopped,  and  the  trainmen  got  off  with  lanterns  and  went  back. 
The  witness  went  to  them  and  found  the  deceased  lying  alongside 
of  the  defendant's  track,  two  or  three  feet  from  it,  and  a  few  feet 
south  of  Liberty  avenue. 

If,  under  these  circumstances,  the  deceased  undertook  to  cross  in 
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front  of  the  Manhattan  Beach  train  and  was  struck  by  the  defend- 
ant's eDfiine,  we  are  of  the  opinion  that  there  was  sufficient  evi- 
dence ofneghgence  on  the  part  of  the  defendant,  and  of  the  ab- 
genoe  of  oontrioutory  negligence  on  the  part  of  the  plaintiff's  in- 
testate to  require  the  submission  of  these  questions  of  fact  to  the 
jary.  Kellogg  v.  New  York  Central  and  Hudson  River  R  R.  Co., 
:95f.Y.72. 

It  is  insisted,  however,  that  the  evidence  conclusively  shows  that 
ilie  deceased  was  struck  not  on  the  street  crossing  but  on  Yan  Sin- 
derin  avenue,  several  feet  south  of  the  crossing,  and  that  such  proof 
establishes  the  negligence  of  the  plaintiff's  intestate  as  a  matter  of 
!aw.  The  place  where  the  deceased  wafi  f  oimd  does  not  conclusively 
siiow  that  tiie  collision  did  not  occur  at  the  crossing.  In  crossing 
the  defendant's  track  from  the  east  to  the  west  the  right  side  of  the 
iutestate  would  have  been  toward  the  defendant's  engine.  But 
when  found  he  had  a  wound  on  the  left  temple,  showing,  as  argued 
hy  connsel  on  both  sides,  that  when  struck  his  left  side  must  nave 
been  toward  defendant's  engine.  This  would  tend  to  prove  that 
at  the  instant  of  the  collision  he  had  reversed  his  position  and 
«^as  facing  the  other  way.  From  this  the  jury  might  well  have  in- 
ferred that  on  discovering  the  proximity  of  uie  defendant's  train, 
he  turned  and  attempted  to  escape  by  passing  off  the  track  to  the 
east  His  line  of  retreat  would  naturally  have  been  away  from  the 
defendant's  train  and  this  would  have  carried  him  still  farther  from 
liberty  avenue,  and  tlie  tendency  of  the  blow  from  the  engine 
would  have  been  to  cariy  him  forward  in  the  same  direction. 
Whether  he  was  struck  at  the  street  crossing,  within  the  bounds 
of  Liberty  avenue,  or  a  few  feet  south  of  its  southerly  boundary, 
was  therefore  too  uncertain  to  pennit  this  question  to  be  taken 
from  the  jury. 

But  it  is  urged  that,  inasmuch  as  no  witness  testifies  that  the 
intestate  looked  to  see  or  listened  to  hear  if  the  defendant's  train 
^  approaching,  it  must  be  assumed  that  he  did  not,  and  that  such 
^mission  was  negligence  on  his  part.  We  know  of  no  such  rule. 
y  liile  it  is  true  that  a  traveller  on  approaching  a  railroad  crossing 
15  bound  to  look  and  listen  for  an  approaching  train,  before  under- 
taking to  cross,  it  is  onlv  where  it  appears  from  the  evidence  that 
he  might  have  seen,  haa  he  looked,  or  might  have  heard  had  he 
listen^i,  that  a  jury  is  authorized  to  find  that  he  did  not  look,  and 
^}i  not  listen.  In  the  present  case  there  was  evidence  tending  to 
^how  that  the  intestate  could  neither  have  seen  nor  heard  the  tmn 
of  the  defendant,  and  that,  when  he  undertook  to  cross,  his  atten- 
tion wag  necessarily  given  to  the  approaching  train  on  the  Manhat- 
^  Beach  road. 

But,  assuming  that  the  deceased  was  not  attempting  to  cross  at 
^^  crossing  on  Liberty  avenue,  but  was  on  Van  Binderin  avenue 
^hen  BtracI,  it  does  not  follow  as  a  matter  of  law  that  this  action 
8  A.  &  B.  R  Cas.— 89 
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cannot  be  maintained.  Sufficient  evidence  was  given  on  the  trial 
to  warrant  the  jniv  in  finding  that  this  avenue  was  a  public  street. 
The  defendant  dia  not  show,  or  offer  to  show,  that  it  had  any  right 
upon  this  street  except  to  lay  down  a  railroad  track  therein  and  ran 
cars  thereon. 

The  intestate  therefore  had  a  lawful  right  to  go  upon  the  defend- 
ant's track  on  Van  Sinderin  avenue,  and  if  while  there  he  was 
killed  by  the  negligent  act  of  the  defendant,  and  without  any  want 
of  care  on  his  part,  this  action  can  be  maintained. 

The  testimony  of  the  plaintiflPs  witnesses,  if  believed,  was  suflS- 
cient  to  charge  the  defendant  with  negligence  in  the  mana£;ement 
of  its  train  on  the  night  in  question.     It  showed  that  the  defendant 
ran  its  train  along  a  public  street  in  a  populous  neighborhood,  on  a 
dark  night  without  a  headlight,  and  without  sounding  the  whistle 
or  ringing  the  bell.     It  catne  on  a  down  grade,  without  steam,' 
making  but  little  noise,  and  giving  no  suflacient  warning  of  its 
approach.     Had  it,  therefore,  conclusively  appeared  that  the  intes- 
tate was  upon  Van  Sinderin  avenue,  and  not  at  the  street  crossing 
when  struck,  there  was  sufficient  evidence  of  the  defendant's  negh- 
gence  to  make  it  the  duty  of  the  court  to  submit  the  question  to 
flie  jury.     "  Whether  in  the  conduct  and  management  of  the  train 
the  defendant  omitted  any  act  in  and  upon  the  train  which  prn- 
dence  and  proper  regard  tor  the  rights  of  others  required,  having 
reference  to  the  time,  circumstances  and  manner  in  wnich  the  train 
was  moved,  is  a  question  for  the  jury.    It  is  not  enough,  in  all  cases, 
to  absolve  a  railroad  company  from  the  charge  of  negligence,  that 
the  statutory  signals  are  given.     Circumstances  may  be  such  as  to 
require  other  precautions  in  the  running  of  a  train,  or  in  the  use 
and  occupation  of  the  tracks.     There  majr  be  neglieence  which 
will  charge  a  company  other  than  the  omission  to  sound  the  whistle 
or  ring  the  bell.    A  railroad  company  must  so  operate  its  trains, 
and  use  and  occupy  its  railway  in  the  enjoyment  of  the  right  of 
way  which  it  has  in  common  with  the  ordinary  traveller,  as  not  to 
injure  others  in  the  exercise  of  their  right  of  way,  provided  the 
latter  are  guilt  v  of  no  want  of  care  on  their  part.     Juries  may  and 
must  say  whether  a  railroad  company,  sou^t  to  be  charged  for 
alleged  negligence,  has,  in  the  operation  of  its  trains,  the  use  of  its 
railroad  trac£  and  the  conduct  of  its  business  used  that  decree  of 
care  and  prudence  which  the  circumstances  and  its  obligations  to 
the  public  require."     (Weber  v.  N.  Y.  C.  &  H.  R.  R.  E.  Co.,  58 
N.  X .  458,  and  cases  cited.)    We  are  of  opinion,  therefore,  that 
upon  the  whole  case  the  motion  to  dismiss  the  complaint  was  pro- 
perly denied. 

Other  questions  arise  upon  the  charge  of  the  court,  and  upon 
its  refusal  to  charge  as  re5[uested,  which  will  now  be  considered. 
The  court  chargea  the  jury  among  other  things  as  follows: 
"  For  the  purposes  of  this  case  I  charge  you  that  this  (Liberty 


8MEDIS  V.  BBOOKLYK,  ETC.,   B.   B.  CO.  451 

ftTenne)  was  such  a  public  street  as  re<][aired  this  railroad  company, 
as  matter  of  law,  either  to  blow  a  whistle  or  ring  a  bell  from  the 
time  it  turned  the  corner  of  Atlantic  avenue  tiU  after  it  reached 
Liberty  avenue,  so  that,  if  you  shall  find  that  they  failed  to  ring 
the  beU  or  blow  the  whistle  up  to  the  point  where  the  tender  or 
engine  reached  Liberty  avenue,  and  he  was  struck  at  that  point, 
that  is  negligence.  They  must  do  one  or  the  other,  and  do  it  con- 
tmnously,  or  for  a  sumcient  time  to  give  warning  to  anybody 
attemptmg  to  cross  there,  from  the  time  they  turned  the  corner 
wheire  the  train  came  in  sight  till  after  the  locomotive  had  reached 
or  started  to  cross  Liberty  avenue."  To  this  portion  of  the  charge 
there  is  a  general  exception. 

It  will  be  observed  that  the  charge  excepted  to  contains  two  dis- 
tinct  propositions.  The  court  first  charges  that  Liberty  avenue 
was  such  a  public  street  as  requires  this  railroad  company  either  to 
ring  a  bell  or  blow  a  whistle  on  approaching  the  crossing.  It  then 
charges  that  the  company  must  do  one  or  the  other,  and  do  it  con- 
tmnously  to  give  sumcient  warning  to  any  one  attempting  to  cross. 
We  do  not  understand  the  learned  counsel  for  defendant  to  insist 
on  this  appeal  that  that  part  of  the  charge  relating  to  the  character 
of  the  street  is  erroneous,  on  the  contrary  we  understand  him  to 
concede  that  the  defendant  had  recognized  it  as  a  public  street  by 
building  a  crossing  at  this  point.  His  contention  relates  to  the 
width  of  the  street,  and  not  to  the  fact  that  it  is  a  public  street. 
Whatever  may  be  the  width  of  the  street,  whether  sixty  feet  or 
sixteen  feet,  we  think  there  can  be  no  doubt  of  the  correctness  of 
the  judge's  charge  upon  this  point.  But  the  defendant  insists  that 
the  statute  does  not  require  tne  company  to  sound  the  whistle  con- 
tinuously, but  only  at  intervals,  and  that  the  learned  jud^  erred  in 
saying  to  the  jury,  "  They  must  do  one  or  the  other,  and  do  it  con- 
tinuously." It  is  evident  that  the  judge  was  attempting  to  repeat 
the  substance  of  the  statute  and  not  its  exact  language ;  for  he  says 
that  the  company  must  ring  the  bell  or  sound  the  whistle  continu- 
ously, so  as  to  give  warning.  This  is  substantially  correct,  and  if 
any  quaUfication  would  have  been  proper  and  was  desired  it  should 
have  been  suggested  at  the  time.  QJoyle  v.  N.  Y.  Eye  and  Ear 
Infirmary,  80  N.  Y.  634.)  But  even  if  the  court  erred  in  using 
the  word  "  continuously,''  inasmuch  as  a  portion  of  the  charge  to 
which  there  was  a  general  exception  is  correct,  the  exception  cannot 
be  sustained.  (See  cases  last  cited,  and  Arnold  v.  People,  75  K.  Y. 
6030 

The  jud^  also  charged,  ^^  So  that  if  you  shall  find  from  this 
proof  that  tne  deceased  nad  abandoned  the  highway  and  was  walk- 
uig  down  the  track  of  this  railroad  company  when  struck,  you  will 
determine  whether  tiie  failure  to  give  the  statutory  signal  (if  there 
was  such  failure)  shall  exempt  them  from  liability.''  To  this  charge 
the  defendant's  counsel  excepted*    The  judge  had  already  charged 
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the  jury  that  where  a  person  was  unlawfiilly  upon  the  track  of  a 
raiboad  company,  the  fitatntorjr  obli^tion  to  ring  the  bell  or  blow 
the  whistle  as  at  a  street  crossing,  did  not  apply*  The  onlj  duty 
the  company  owed  such  a  person  was  that  of  ordinary  care. 

We  do  not  Derceive  how  the  char^  excepted  to  as  it  reads  conld 
have  injured  tne  defendant.  Had  uxe  judge  used  the  word  ^^  sub- 
ject" instead  of  ^'  exempt,"  and  thus  have  charged  that  in  such  a 
case  the  jury  were  to  aetermine  whether  the  &ilure  to  give  the 
statutory  signals  as  at  a  street  crossing  should  subject  the  company 
to  liability,  a  different  question  would  have  been  presented.  .  But 
the  charge,  as  it  appears  to  have  been  given,  does  not  present  this 
question. 

At  the  close  of  the  evidence,  the  counsel  for  the  defendant  pre- 
sented to  the  court  fifteen  separate  requests  to  charge.  As  to  most 
of  these  the  court  charged  substantially  as  requested,  and  then  at 
the  conclusion  of  the  cnarge  declined  to  charge  except  as  already 
charged ;  to  which  refusal,  as  to  each  of  said  requests,  the  defend- 
ant's counsel  then  and  there  excepted.  It  is  now  insisted  that  the 
judge  did  not  charge  the  ninth  proposition,  which  reads  as  follows: 
^'  W  here  a  person  nas  been  killed  at  a  railroad  crossing,  and  there 
are  no  witnesses  of  the  accident,  to  authorize  a  recovery  against 
said  railroad  company,  the  circumstances  must  be  such  as  to  show 
that  the  deceased  exercised  proper  care  for  his  own  safety.  Where 
the  circumstances  point  just  as  much  to  negligence  on  his  part  as 
to  its  absence,  or  point  in  neither  direction,  a  recovery  cannot  be 
had  against  the  railroad  company."  We  have  carefully  read  the 
charge,  and  are  of  the  opinion  that  tlie  judge  did  charge  this  pro- 
position substantially  as  requested.  The  jury  were  told  that,  to 
entitle  the  plaintiff  to  recover,  she  must  prove  that  the  injury 
occurred  solely  through  the  neglect  of  the  defendant,  and  that  the 
neglect  of  the  intestate  in  no  way  contributed  to  produce  it ;  that 
the  burden  of  establishing  both  of  these  issues  was  upon  the  plain- 
tiff, and  they  must  be  established  by  a  preponderance  of  evidence. 
The  charge  upon  this  part  of  the  case  was  most  favorable  to  the 
defendant. 

The  judge  refused  to  charge  the  second,  third  and  fourth  re- 
quests. The  questions  raised  by  these  requests  were  also  involved 
in  the  motion  to  dismiss  the  complaint,  and  have  been  considered 
in  our  discussion  of  that  motion.  We  think,  for  the  reason  there 
stated,  that  the  court  properly  disposed  of  the  questions  raised  bj 
these  requests  to  charge.  !6ut  if  the  court  erred  in  refusing  to 
charge  one  or  more  of  the  propositions  as  requested,  there  is  no 
sufficient  exception  to  such  refusal.  It  is  well  settled  that  where 
several  requests  to  charge  are  submitted  to  the  court,  some  of  which 
are  charged  as  requested,  some  charged  in  a  modified  form,  and 
others  not  charged,  an  exception  taken  in  the  form  in  which  it  ap- 
pears in  this  case  cannot  be  sustained.    The  exception  must  be 
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more  specific  and  point  oat  the  particular  request  to  which  it  is 
intended  to  apply. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  afSrmed. 

See  notes,  6  Am.  and  Bng.  R.  R  Gas.  128,  191. 
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V. 

Cathamnb  Spaniee. 

(Adeanoe  Casey  Ind.    Dee.  20,  1862.) 

This  suit  was  brought  against  the  railroad  for  injuries  sustained  by  the 
appellee  by  the  wrongful  act  of  the  company's  agent  in  placing  a  hand-car 
on  a  bridge,  which  was  part  of  a  highway  crossing  a  ditch,  within  the  limits 
of  the  right  of  way  of  the  railroad.  The  hand- car  was  placed  on  the  bridge 
80  that  a  team  could  not  drive  over,  and  the  plaintiff  was  driving  over  the 
road  on  a  dark  night  and  received  the  injuries  complained  of  by  being  thrown 
off  the  bridfl[e  by  reason  of  the  hand -car.  A  jury  returned  a  verdict  for  the 
appellee  of  f  2500.  The  chief  questions  presented  in  the  case  arise  on  the 
giving  and  refusing  of  instructions.  His  honor  reviews  them  at  length  and 
holds  that  taken  together  they  fully  and  fairly  stated  the  law  to  the  jury,  and 
those  refused  were  rightly  refused.  (75  Ind.  511.)  The  jury  has  a  very 
broad  discretion  on  the  subject  of  damages,  and  courts  will  not  interfere 
with  the  verdict  of  a  jury,  on  the  ground  of  excessive  damages,  unless  the 
damages  are  so  great  as  to  appear  to  be  outrageous,  or  such  as  indicate  that 
they  were  the  result  of  partiality  or  prejudice,  and  not  of  deliberate  judg- 
ment. It  cannot  be  said  that  the  damages  assessed  in  this  case  were  ex- 
^ettive.    (78  Ind.  568;  74  Ind.  620;  84  Ind.  261.) 

N.  0.  Eoss,  attorney,  for  appellant. 

BicKNELL,  Com. — ^This  suit  was  commenced  in  the  Lake  Circuit 
Court,  and  was  taken  to  the  Porter  Circuit  Court  by  change  of 
venue.  It  was  brought  by  John  Spanier  and  Catharine  his  wife, 
for  injuries  sustained  by  Catharine  by  the  wrongful  act  of  the  de- 
fendant in  placing  a  hand-car  on  a  bridge  which  was  part  of  a  high- 
way crossing  a  ditch  within  the  limits  of  the  defendant's  right  of 
way.  The  complaint  alleged  that  the  defendant  on  a  dark  night 
negligently,  wrongfully,  unlawfully  and  wilfully  put  the  hand-car 
on  the  bridge  so  that  their  team  could  not  pass  over  the  bridge 
where  the  plaintiffs  were  travelling  along  the  highway  in  a  two- 
horse  wagon,  without  notice  of  the  obstruction,  and  unable  to  see 
it  because  of  the  darkness,  and  that  in  trying  to  drive  over  the 
bridge,  their  wagon,  without  any  fault  of  theirs,  struck  the  hand- 
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car,  and  with  the  plaintifb  was  thrown  off  the  bridge,  breaking  an 
arm  and  dislocating  a  shoulder  of  the  plaintiff,  Catharine,  and  pro- 
ducing internal  injuries  by  which  she  was  confined  to  her  bed  for 
8135  months,  and  permanently  disabled  from  attending  to  her  house- 
hold duties,  to  the  damage  of  the  plaintiffs  $3000. 

The  suit  was  dismissed  on  plaintiffs'  motion  as  to  John  Spanier. 

The  defendant  answered  in  two  paragraphs. 

1.  The  general  denial. 

2.  As  to  the  permanent  injuries,  that  they  were  the  result,  ex- 
clusively, of  said  Catharine's  gross  negligence  in  failing  to  take 
proper  care  of  herself. 

There  was  a  reply  in  denial  of  said  second  paragraph. 

A  jury  returned  a  verdict  for  the  plaintiff  with  $2500  damages. 

The  defendant's  motion  for  a  new  trial  was  overruled,  judgment 
was  rendered  on  the  verdict,  and  the  defendant  appealed.  The 
error  relied  on  is  overruling  the  motion  for  a  new  trial. 

The  reasons  assigned  for  such  motion  were  : 

1.  Permitting  the  plaintiff  to  ask  George  Foster,  and  in  permit- 
ting him  to  answer  the  following  (question : 

"  What  did  you  do,  in  the  fall  ot  1879,  with  reference  to  clear- 
ing off  the  right  of  way  of  rubbish  and  dry  grass  by  fire  ?"  His 
answer  was,  "  I  burnt  off  some  ties  and  rubbish  and  dry  grass.  I 
got  orders  to  do  it  every  fall  from  the  railroad  company." 

There  had  been  testimony  tending  to  show  that  the  bridge  was 
on  a  public  highway  which  crossed  the  railroad  ;  that  there  was  a 
ditch  on  each  side  of  the  railroad  within  the  limits  of  the  defend- 
ant's right  of  way ;  that  the  right  of  way  was  one  hundred  feet 
wide ;  that  said  ditches  were  from  four  to  six  feet  deep  and  were 
crossed  by  plank  bridges  about  fourteen  feet  wide ;  that  the  rail- 
road was  six  feet  higner  than  the  level  ground  on  each  side,  and 
that  there  was  grass  growinff  on  each  side  of  the  right  of  way,  and 
that  the  defendant  had  made  the  bridges  about  sixteen  years  be- 
fore, and  had  always  kept  them  in  repair  until  the  last  spring, 
when  the  township  trustee  took  charge  of  them;  that  George 
Foster  was  the  defendant's  section-boss  for  that  part  of  the  rail- 
road, and  had  charge  of  the  hand-car,  which  he  kept  at  the  place 
where  he  lived. 

It  was  competent  for  the  plaintiff  to  show  that  Foster's  duty  was 
to  bum  off  the  dry  grass  and  rubbish  on  the  right  of  way,  to  pre- 
vent fire  from  sparks  spreading  over  to  the  grass-lands  on  each 
side,  and  then  to  show  that,  in  Sie  perfonnance  of  that  duty,  he  or 
his  hands  had  negligently  left  the  hand-car  in  the  highway  and 
partly  on  the  bridge. 

There  was  no  error  in  permitting  said  question  and  answer. 

The  second  reason  for  a  new  trial  is  the  refusal  by  the  court  of 
instructions  Nos.  2  and  4,  asked  for  by  defendant.  No.  2  was  as 
follows : 
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Second.  "  If  you  find  that  George  Foster  was  a  section  foreman 
on  defendant's  road,  and  had  charge  of  the  hand-car  that  caused  the 
iDJnrj,  and  that  Jacob  Moss,  one  of  the  section  men  who  worked 
imder  him,  went  with  John  Triner  and  his  employees,  after  work- 
ing hours,  and  after  said  Moss  had  quit  working  for  defendant  for 
that  day,  and  placed  the  hand-car  in  the  highway  as  complained  of, 
while  assisting  John  Triner  to  burn  ofE  the  right  of  way  to  protect 
his  hay,  said  Moss  would  not  be  then  in  the  service  of  the  defend- 
ant, nor  would  defendant  be  liable  for  his  act  in  placing  or  assist- 
ing to  place  said  hand-car  upon  the  highway." 

The  question  here  was  wnether  the  hand-car  was  in  charge  of 
the  section-boss  and  his  hands  or  in  chsree  of  John  Triner;  this 
was  a  question  of  fact  to  be  determined  by  the  jury  upon  all  the 
evidence ;  whether  the  grass  was  burned  at  night,  after  ordinary 
working  hours  was  not  material,  if  it  was  done  under  the  direction 
of  the  section-boss  in  fulfilment  of  his  duty  to  the  defendant.  It 
would  have  been  error  to  tell  the  jury  that,  if  the  facts  stated  in 
this  instruction  were  proved,  "said  Moss  would  not  be  in  the  ser- 
vice of  the  defendant,"  because  notwithstanding  such  facts  the 
other  evidence  might  satisfy  the  jury  that  the  work  was  really 
done  by  tlie  section-boss  and  that  he  directed  Moss  to  take  the 
hand-car  and  do  it ;  the  section-boss  had  testified  that  he  burned 
off  that  rubbish  and  dry  grass  under  the  order  of  the  defendant. 

There  was  no  error  in  refusing  this  instruction.  Instruction  No. 
4,  asked  for  by  defendant,  was  as  follows : 

"One  of  the  important  questions  is,  whether  the  defendant, 
by  its  agents  or  employees,  placed  the  hand-car  that  caused  the 
injnry  in  the  highway  ?  The  plaintiff  alleges  that  it  did,  the  de- 
fendant denies  it ;  this  puts  the  burden  of  proof  to  establish  that 
fact,  by  a  preponderance  of  the  evidence,  upon  the  plaintiff,  and  if 
you  find  that  the  proof  is  equally  balanced  on  this  question  then 
yon  should  find  for  the  defendant." 

There  was  no  error  in  refusing  this  instruction  because  the  court 

gve  other  instructions  upon  the  same  subject,  equally  favorable  to 
e  defendant,  as  follows :  The  court,  in  its  first  instruction,  after 
stating  the  three  essential  questions  of  fact  in  the  case,  one  of 
which  was,  "  Did  the  defendant  put  the  hand-car  on  the  bridge  as 
charged  ?"  told  the  iuiy  that,  "  these  issues  are  made  b  v  the  plain- 
tiff, and  the  law  is  that,  she  must  prove  each  material  allegation  of 
her  complaint  by  a  preponderance  of  the  evidence."  After  telling 
the  jury  that  they  cannot  find  for  the  plaintiff  without  a  prepon- 
derance of  the  evidence  in  her  favor  upon  a  stated  question,  it 
wonld  be  mere  surplusage  to  add,  if  there  is  no  preponderance 
yon  should  find  for  the  defendant.  Blizzard  v,  Applegate,  77  Ind. 
516.  The  third  reason  for  a  new  trial  is,  that  the  court  erred  in 
giving  instructions  Nos.  2,  3  and  4. 
The  second  instruction  is  as  f  olUows : 
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Second.  ^^  A  railroad  oompany  is  liable  for  the  acts  of  its  em- 
ployees or  servants,  done  in  tne  prosecntion  of  the  company's  busi- 
ness and  within  the  scope  of  the  authority  given  them.  And  so 
one  of  the  important  questions  you  are  called  on  to  decide  is, 
whether  the  defendant,  by  its  agents  or  employees,  placed  the 
hand-car  that  caused  the  injury,  on  the  highway  ?  The  true  test  is 
not  the  form  of  the  employment,  whether  by  the  day  or  by  the 
month,  but  whether  the  men,  who  left  the  car  on  the  highway, 
were  under  the  control  and  direction  of  the  defendant,  so  that 
they  were  its  servants  and  not  the  servants  of  another." 

The  objection  made  to  this  inst^action  is,  that  the  words  "  were 
under  the  control  and  direction  of  the  defendant "  were  mislead- 
ing, because  not  confined  to  the  time  of  the  act  done,  nor  to  an  act 
within  the  scope  of  the  employment.  This  objection  cannot  be 
sustained ;  the  mstruction  clearly  refers  to  no  other  time  than  the 
time  of  the  act  done,  and  to  no  other  business  than  the  business  of 
the  company  within  the  scope  of  the  employment  of  the  servants. 

The  tnira  instruction  given  by  the  court  is: 

Third.  "  Evidence  has  been  introduced  tending  to  prove  that 
one  Foster  had  charge  of  a  section  of  the  defendant's  road,  extend- 
ing over  the  place  of  the  injury,  and  that  he  was  charged  with  the 
duty  of  bummg  off  the  dry  grass  and  rubbish  along  the  right  of 
way,  at  such  times  and  under  such  circumstances  as  he  thought 
best  and  proper  for  doing  such  work ;  and  that  at  the  time  of  the 
injury  one  ormore  men  under  his  chkr^e  as  section  men,  together 
With  others  not  under  his  control,  tooK  the  car  from  Schererville 
to  the  place  of  the  alleged  ini'ury,  and  there  put  it  off  in  the  high- 
way while  they  were  engaged  in  burning  off  the  defendant's  right 
of  way,  by  reason  of  which  the  injury  occurred.  On  this  I  instruct 
you,  that  if  you  find  from  the  evidence  that  the  defendant,  by  its 
section-boss,  or  those  under  his  charge,  were  at  the  time  engaged 
in  the  business  of  burning  off  dry  grass  on  its  right  of  way,  and 
that  this  work  was  required  by  the  defendant  from  such  section- 
boss  under  his  general  employment,  and  at  the  time  of  the  injury 
he,  or  those  under  his  direction,  were  engaged  in  performing  such 
work,  then  the  presumption  arises  that  he  was  acting  under  the  in- 
structions of  the  defendant,  and  the  burden  of  proof  would  be  on 
the  defendant  to  show  that  they  were  not  so  acting."    • 

The  objection  to  this  charge  is,  that  the  court  had  no  right  to  say 
what  the  evidence  tended  to  prove.  The  language  of  the  court  is 
"  there  was  evidence  tending  to  prove"  and  "  if  you  find  from  the 
evidence."  The  court  had  a  riglit  to  do  more  than  that ;  it  might 
have  recapitulated  the  evidence  and  have  stated  what  it  might  con- 
duce to  prove,  leaving  its  weight  to  be  determined  by  the  jury. 
Ball  V.  Cox,  7  Ind.  453,  458.  The  court  has  no  right  to  say  what 
the  testimony  proved,  nor  to  assume  that  anything  is  proved,  but 
may  say  that ''  there  was  testimony  tending  to  prove,''  when  the 
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jmy  are  difltinctly  told,  as  they  were  in  this  case,  that  they  must 
determine  for  themselves  what  actually  was  proved.  There  was 
really  no  conflict  as  to  any  of  the  matters  which  this  instruction 
stated  the  evidence  tended  to  prove,  so  that  the  instruction,  even  if 
erroneous,  could  have  done  no  harm. 

It  is  also  objected  that  the  latter  part  of  this  instruction  told  the 
jniy  that  the  burden  of  proof  in  the  case  was  changed  from  the 
plaintiff  to  the  defendant,  but  that  is  not  the  meaning  of  the  lan- 
guage; the  statement  is,  that  if  the  jury  should  find  from  the  evi- 
aence  certain  specified  facts,  they  mi^ht  infer  that  the  work  was 
done  under  the  instructions  of  the  defendant,  unless  such  presump- 
tion was  overcome  by  the  testimony  on  behalf  of  the  defendant. 
The  substance  of  it  is  not  that  the  burden  of  proof  in  the  cause  is 
changed  from  the  plaintiff  to  the  defendant,  but  that  where  the 
plaintiff's  evidence  makes  out  a  prima  facie  case,  that  is  sufficient, 
unless  it  is  destroyed  by  the  defendant's  evidence.  Meikel  v.  The 
State,  etc.,  36  Ind.  355,  359  ;  Hayes  v.  Fitch,  47  Ind.  21 ;  Fay  v. 
Bnrdett,  81  Ind.  434,  443. 

There  was  nothing  in  this  instruction  apt  to  mislead  the  jury, 
or  warranting  the  reversal  of  the  cause.  Browning  v.  Hight,  78 
Ind.  257 ;  Backus  v.  Gallantine,  76  Ind.  367. 

The  fourth  instruction  riven  by  the  court  was : 

Fourth.  "  If  you  find  for  the  plaintiff  vou  will  be  required  to 
determine  the  amount  of  her  damages.  On  this  subject  I  instruct 
yon,  that  in  estimating  her  damans  you  will  consider  her  bodily 
pain  and  suffering  occasioned  by  tne  injury,  or  any  sickness  result- 
ing from  the  injury ;  and  in  case  you  find  that  the  plaintiff  has  not 
yet  recovered  from  her  alleged  injuries,  or  that  by  such  injuries 
she  has  to  any  extent  been  permanently  disabled,  then  you  should 
take  such  facts  also  in  consideration  in  estimating  her  damages,  to 
which  you  may  add  such  an  amount  as  you,  in  the  exercise  of  a 
sound  discretion  y  may  think  will  be  a  just  compensation  for  her 
anxiety  and  distress  of  mind  as  are  fairly  and  reasonably  the  plain 
consequences  of  the  injury  complained  of." 

There  was  no  error  m  this  instruction.  Wright  v.  Compton,  58 
Ind.  337;  The  City  of  Indianapolis  v.  Scott,  72  Ind.  196. 

The  instructions  taken  together  very  fully  and  fairly  stated  to 
the  jury  the  law  applicable  to  the  evidence.  Colee  v.  The  State, 
75  Ind.  511.  The  fourth  cause  for  a  new  trial  was  surprise  on  the 
trial  which  ordinary  prudence  could  not  guard  against. 

It  ap|>ear8  that  some  a^ent  of  the  defendant  had  been  in  com- 
mnnication  with  one  of  tne  plaintiff's  witnesses,  and  bad  procured 
from  him  a  written  statement  of  what  his  testimony  would  be ; 
the  statement  was,  ^^  John  Triner  sent  me  to  George  foster,  section 
foreman,  to  ^t  the  hand-car  and  go  along  with  them,  or  if  he 
conld  not  go,  ne  should  let  us  have  it." 

The  witness,  when  sworn,  testified,  "  John  Triner  sent  me  down 
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to  find  out  whether  Foster  was  gcang  to  burn  off  the  right  of  way ; 
Moss  went  by  Foster's  orders ;  Foster  told  Moss  to  go  down  to 
bum  off  the  right  of  way  ;  I  did  not  ask  for  the  car  for  Triner," 

Being  shown  the  statement  which  the  defendant's  &^nt  had 
procured  him  to  si^,  he  said,  ^'I  si^ed  this  piper;  iheard  it 
read  before  I  signed  it,  it  was  not  read  to  me  as  it  reads  now ;  the! 
paper  was  read  to  me  '  whether  he  was  going  to  bunl  off  the  right 
of  way.' "  In  support  of  this  cause  for  a  new  trial  it  was  shown 
by  affidavit,  that  the  facts  contained  in  the  written  statement  could 
be  proved  by  the  testimony  of  Jacob  Moss,  who  was  absent  in  Iowa! 
or  Minnesota,  and  that  the  defendant's  attorney,  relying  on  said 
written  statement,  went  into  trial,  without  asking  foracontinnaDce 
on  account  of  the  absence  of  Moss,  and  that  tne  defendant  coal  J 
prove  by  Moss  that  he  was  not  sent  by  Foster,  but  went  with! 
Triner  and  his  men  to  help  them. 

It  has  been  held  that,  as  a  general  rule,  neither  party  is  enti- 
tled to  a  new  trial  because  he  was  surprised  by  the  testimonv 
of  the  adverse  party  (Cummins  v.  "Walden,  4  6ld.  307 ;  Travis 
V.  Barkhurst,  4  Ind.  171)  ;  nor  because  he  was  surprised  by  tlie  tes- 
timony of  his  own  witness.  Graeber  v.  Fowler,  7  Bid.  554 ;  Eu- 
er  V.  Bunga,n,  10  Ind.  451 ;  Guard  t*.  Risk,  11  Lid.  156 ;  Browm 
ee  V.  Kenneip,  41  Ind.  216. 

In  Todd  V.  The  State,  however,  25  Ind.  212,  a  new  trial  va^ 
granted  where  the  defendant  was  surprised,  because  his  own  wit^ 
ness  stated  on  the  trial  facts  contrary  to  what  he  had  previoBsij 
stated  to  defendant's  counsel. 

And  it  has  been  held  that,  where  a  partjr  to  a  suit,  in  order  to  in- 
fluence the  action  of  his  adversary,  tells  him  tliat  certain  facts  will 
not  be  controverted  on  the  trial,  and  \he  latter  relies  on  such  statd 
ment  and  omits  to  produce  witnesses  to  prove  such  facts,  he  mat 
be  entitled  to  a  new  trial  on  the  ground  of  surprise,  which  ordinanj 
prudence  could  not  guard  against.  Haynes  v.  The  State,  45  Indj 
424.  But  it  is  not  ordinary  prudence  to  rely  on  tlie  unsworn  stated 
ments  of  your  adversary's  witness  as  to  what  he  will  testify  at  tli^ 
trial. 

Besides,  in  this  case  it  does  not  appear  that  if  the  witness,  on  the 
trial,  had  sworn  to  the  alleged  previous  statement,  the  result  of  the 
trial  would  have  been  thereby  changed.  Cox  v.  Hutcliings,  21| 
Ind.  219.  And  the  statement  was  not  proved  as  allied,  the  wit- 
ness denied  that  he  had  made  such  a  statement 

There  was  no  cause  for  a  new  trial  on  the  ground  of  surprise. 

The  sixth  and  seventh  causes  for  a  new  trial  are  that  the  verdict 
was  not  sustained  bjjr  sufficient  evidence  and  is  contrary  to  law;  the 
appellant,  in  his  brief,  confines  his  argument  to  tlie  question  of  the 
sufficiency  of  the  evidence ;  there  was  evidence  tending  to  sustain 
the  verdict,  therefore  it  cannot  be  disturbed  here.  Bedter  v.  Den- 
mure,  78  Ind.  147. 
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The  only  remaining  cause  for  a  new  trial  is  excessive  damages. 

The  evidence  shows  a  case  of  negligence  not  combined  with  in- 
tentional wronff.  The  jury  gave  §2500  damages,  of  which  $500 
were  allowed  for  physical  and  mental  injury,  and  $2000  for  per- 
manent disability ;  the  plaintiff  at  the  time  of  the  injury  was  62 
yeare  old,  the  only  permanent  disability  proved  was  a  disability  to 
do  ordinary  household  work.  The  plaintiff  testified, "  I  did  my  own 
housework  before  the  accident.  I  cannot  do  it  now,  except  to  hold 
a  little  child  in  mv  lap." 

Dr.  Jones  testined,  "  Owing  to  old  age  and  previous  sickness, 
the  broken  bones  of  the  arm  did  not  reamly  unite,  and  it  was  nec- 
essary to  keep  the  bandages  on  tight  for  a  long  time,  and  the  arm 
became  very  much  withered  as  it  now  appears.  It  will  never  be- 
come well  again,  she  will  never  be  able  to  do  housework  with  it." 

In  general,  courts  will  not  interfere  with  the  verdict  of  a  jury 
on  the  ground  of  excessive  damages  unless  the  damages  are  so 
great  as  to  appear  at  first  blush  to  be  outrageous,  or  such  as  indicate 
that  they  were  the  result  of  partiality  or  prejudice,  and  not  of  de- 
h'berate  judgment.  Farman  v.  Lanman,  73  Ind.  568.  The  jury 
has  a  very  broad  discretion  on  the  subject  of  damages.  The  City 
of  Delphi  V.  Lowery,  74  Ind.  520.  It  is  the  judgment  of  the  jury 
and  not  the  judgment  of  the  court  which  is  to  assess  the  damages 
in  actions  for  personal  torts  and  injuries.  O.  &  M.  R.  R.  Co.  v. 
CoUam,  73  In<£  261.  We  cannot  disturb  the  judgment  on  the 
ground  of  excessive  damages.  The  B.  P.  &  C.  Ky.  Co.  v.  Pixley, 
h  Ind.  22. 

The  judgment  ought  to  be  affirmed. 

Per  CiTBiAM. — ^It  IS  therefore  ordered  on  the  foregoing  opinion 
that  the  judgment  of  the  court  below  be  and  is  nereby  in  all 
things  ^SKrmed  at  the  costs  of  the  appellant. 

See  Myers  v.  Bichmond,  etc.,  R  R  Co.  infra,  p.  203. 


Alice  Connelly,  Administratrix,  etc.,  Bespondent, 

V. 

The  New  Yobe  Central  and  Hudson  Eives  K.  B.  Co., 

Appellant. 

(88  New  Torh  BeporU^  846.) 

Li  tn  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  C,  plaintiffs  inteBtate,  it  appeared  that  C.  was  going  south  upon  a  north 
^  south  highway  which  crossed  defendant's  road.  He  was  driving  a  team 
attached  to  a  loaded  wagon.  There  were  four  tracks  at  the  crossing;  a  train 
vas  approaching  from  the  west  on  the  south  track ;  it  was  in  sight  for  nearly 
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half  a  mile  at  a  point  on  the  highway  more  than  two  hundred  and  fifty  feet 
north  of  the  crossing,  and  from  a  point  fifty  feet  north  of  the  south  track 
there  was  an  unobstructed  view  of  the  ndlroad  to  the  west  for  a  mile.  The 
railroad  was  about  twelve  feet  above  the  original  surface  of  the  highway,  and 
was  reached  by  an  embankment,  protected  by  a  railing  on  each  side.  Two 
of  plaintijQTs  witnesses  who  were  going  north  and  who  passed  C.  ten  or  fif- 
teen rods  north  of  the  crossing,  observed  the  train  approach,  it  then  being 
nearly  half  a  mile  distant ;  they  looked  back  and  observed  C. ;  he  was  then 
at  least  fifteen  feet  from  the  crossing  sitting  on  his  load  partly  facing  the 
east;  he  continued  to  drive  on  until  he  ^t  upon  the  north  track;  then  see- 
ing, apparently,  the  train  for  the  first  tune,  he  partly  raised  up  and  com- 
menced whipping  his  horses;  they  passed  safely  over,  but  the  engine  struck 
the  wagon  and  C.  was  killed.  There  was  no  evidence  that  the  horses  were 
unmanageable  or  that  C.  might  not  have  stopped  on  the  north  track.  Eeld^ 
that  assuming  the  misjudgment  of  C.  in  attempting  to  cross  in  front  of  the 
train  was  not  alone  sufficient  to  charge  him  with  negligence,  hia  not  observ- 
ing the  train  before  reaching  the  track,  or,  if  he  £d  see  it,  his  proceeding 
on  wiUiout  stopping  was  negligence,  and  a  refusal  to  nonsuit  error. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  28,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence, causing  the  death  of  Patrick  (Connelly,  plaintifiPs  intestate, 
who  was  killed  while  attempting  to  cross  deiendant's  road  at  a 
highway  crossing  in  the  town  of  Geddes,  Onondaga  County.  The 
highway  runs  north  and  south,  the  railroad  east  and  west.  The 
deceased  approached  the  crossing  from  the  north,  driving  a  team 
attached  to  a  loaded  wagon,  he  sitting  upon  the  load*  xhe  evi- 
dence as  to  the  circumstances  of  the  accident,  so  far  as  material, 
are  stated  in  the  opinion.  At  the  close  of  plaintiffs  evidence,  and 
also  at  the  close  oi  all  the  evidence,  defendant's  counsel  moved  for 
a  nonsuit,  which  was  denied,  and  said  counsel  duly  excepted. 

D.  Pratt,  for  appellant.  A  person  approaching  a  railway  cross- 
ing upon  the  highway  is  bound  to  make  vigilant  use  of  his  ej^es 
and  ears  to  ascertain  if  a  train  is  approaching,  and  if  by  so  doing 
he  could  have  avoided  a  collision,  a  recovery  cannot  be  had  for  in- 
juries received.  Salter  v.  U.  &  B.  E.  E.  Co.,  T5  N.  Y.  273 ;  Kev- 
nolds  V.  JSr.  Y.  C.  E.  E.  Co.,  58  id.  248,  250,  252 ;  Wild  uH.R.K. 
E.  Co.,  24  id.  430,  432 ;  Warner  v.  N.  Y.  C.  E.  E.  Co.,  74  id.  470, 
471 ;  Steenes  v.  O.  &  S.  E.  E.  Co.,  18  id.  422.  The  election 
whether  to  carry  the  highway  over  or  under  the  railroad,  or  on  a 
grade  with  it,  is  with  the  company,  and  when  exercised  in  good 
faith  is  not  reviewable.  People  v.  N.  Y.  C.  &  H.  E.  E.  R  Co., 
74  N.  Y.  302,  304.  In  approaching  a  railroad,  a  man  must  be  pre- 
pared to  stop  when  necessary.  75  I^.  Y.  273.  That  deceased  was 
well  acquainted  with  the  ground  does  not  excuse  his  negligence, 
but  rather  adds  to  and  intensifies  it.  75  N.  Y.  274.  If  a  partjr 
sees  the  train  it  ceases  to  be  of  any  consequence  whether  the  be" 
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k rangor  not.  Pakalinski  v. N.  Y. C. &  H. R E. R  Co.,  82  K T. 
127.  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the  de- 
oeafled  is  free  from  contribntive  negligence.  Eeynolds  v.  N.  Y.  0. 
&H.  R  R.  Ck>.,  58  N.  Y.  248.  There  must  be  evidence  from  whidi 
an  intelligent  inrj  can  reasonably  find  that  deceafled  was  free  from 
negligence  which  contributed  to  the  injury.  Toomey  v.  Brighton 
By.,  86  0.  B.  (N.  8.)  146 ;  Coen  v.  Clark,  94  U.  S.  278.  As  against 
positive  a£Srmative  evidence  of  #credible  witnesses,  to  the  ringing 
of  a  bell  or  the  sounding  of  a  whistle,  there  must  be  something 
more  than  the  testimony  of  one  or  more  witnesses  that  they  did 
not  hear  it,  to  authorize  the  submission  of  the  question  to  the  jury. 
Culhane  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  66  K  Y.  138 ;  Siebert  v 
The  Erie  By.  Co.,  49  Barb.  584.  If  deceased  looked  as  claimed, 
he  must  have  seen  the  train  more  than  eighty  rods  from  the  cross- 
ing.  In  such  case  it  was  immaterial  whether  the  bell  was  rung  or 
not    Pakalinski  v.  N.  Y.  C.  &  H.  R  R  E.  Co.,  82  N.  Y.  424. 

William  C.  Bnger,  for  respondent.  A  failure  to  comply  with 
the  statutory  requirements  with  reference  to  the  giving  of  the 
nsnal  signals  is  negligenceper  se.  Benwick  v.  K.  Y.  C.  B.  B.  Co.^ 
36  N.  y .  132  ;  Ernst  v.  Hudson  Biver  B.  B.  Co.,  86  id.  9.  The 
testimony  will  justify  a  jury  in  finding  that  the  bell  did  not  ring 
as  against  the  evidence  of  tne  defendant's  employees  that  they  rang 
the  bell  a  whole  mile  before  they  reached  the  crossing.  Salter  v. 
U.  &  B.  E.  B.  Co.,  59  K  Y.  631 ;  Dyer  v.  Erie  By.  Co.,  71  id. 
237 ;  Bryne  v.  N.  Y.  C.  R  B.  Co.,  14  Hun,  323 ;  Voak  v.  Northern 
Cent.  B.  R  Co.,  75  N.  Y.  322.  It  was  the  defendant's  dutjr,  both 
bj  statute  and  at  common  law,  to  keep  its  road  at  the  crossing  in 
a  fiafe  condition,  so  that  a  traveller  upon  the  highway  exercising 
ordinary  care  could  pass  the  same  in  safety.  A  failure  to  do  so 
ako  constitutes  negligence.  Gale  v.  N,  Y.  C.  &  H.  B.  B.  B.  Co., 
76  K  Y.  594 ;  Laws  of  1850,  chap.  140,  §  28 ;  Laws  of  1853,  chap. 
62 ;  Albany,  etc.,  B.  B.  Co.  v.  Brownell,  24  N.  Y.  345 ;  People  v. 
B.  &  A.  B.  B.  Co.,  70  id.  569 ;  People  v.  D.  &  C.  B.  B.  Co.,  58 
id.  152 ;  People  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  74  id.  302 ;  Bich- 
ardson  v.  N.  i .  C.  B.  B.  Co.,  45  id.  848 ;  Wooster  v.  Forty-second 
Street  By.  Co.,  50  id.  203 ;  Colt  v.  Lewiston  B.  B.  Co.,  36  id.  214 ; 
Cuddeback  tJ.  Jewett,  20  Hun,  187;  Wasmer  v.  D.  L.  &  W.  B.  B. 
Co.,  80  N.  Y.  217.  The  question  of  contributory  negligence  was 
properly  submitted  to  the  jury.  Massoth  v,  D.  &  H.  Canal  Co.^ 
64  If.  Y.  529 ;  Stackus  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  79  id. 
464 ;  Weber  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  58  id.  451 ;  Hackford 
V.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  53  id.  654 ;  Hart  v.  Hudson  Biver 
Brijke  Co.,  80  N.  Y.  622 ;  Kellogg  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co., 
79  id.  72.  While  the  plaintiff  must  be  free  from  negligence,  it  is 
not  necessary  that  the  absence  of  contributory  negligence  should 
be  established  by  direct  evidence,  but  it  may  be  made  to  appear 
from  the  circumstances,  and  in  weighing  those  circumstances  it 
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may  be  afieomed  that  all  men  are  desirons  of  preeerviDgtheir  lives 
and  keeping  their  bodies  from  harm.    Morrison  v.  N.  i .  C.  &  EL 
E.  K.  E.  Co.,  56  N.  T.  648 ;  Hart  v.  Hudson  Eiver  R.  R.  Co.,  80 
id.  623.     Where  one  places  another  by  his  negligent  act  in  sndi  a 
position  of  jeopardy  to  either  his  life  or  his  property  that  he  is 
compelled  to  choose  npon  the  instant,  and  in  the  face  of  apparently 
grave  and  impending  peril  between  two  hazards,  and  he  makes 
such  a  choice  as  a  person  of  ordinary  prudence  placed  in  the  same 
situation  might  make,  and  injury  results  therefrom,  the  fact  that  if 
he  had  chosen  the  other  haz£u*d  ne  would  have  escaped  injury  does 
not  prove  contributory  negligence.    Twombly  v.  Central  raA:  Ry. 
Co.,  69  K  T.  159 ;  BueU  v.N.  Y.  C.  E.  E.  Co.,  31  id.  314;  Filer 
V.  N.  Y.  C.  E.  R  Co.,  49  id.  T4 ;  Voak  v.  Northern   Cent.  R  R 
Co.,  75  id.  320 ;  Dyer  v.  Erie  Ey.  Co.,  71  id.  25 ;  Coulter  v.  Am. 
Union  Express  Co.,  66  id.  585 ;  Cuyler  v.  Decker,  20  Hun,  173 ; 
Wasmer  v.  D.  L.  &  W.  R  R  Co.,  80  N.  Y.  218.    The  deceased 
was  not  bound  to  abandon  his  horse  the  moment  the  train  came  in 
sight.    Wasmer  v.  D.  L.  &  W.  R.  R  Co.,  80  K  Y.  212 ;  Bern- 
hardt V.  R.  &  S.  R  R.  Co.,  1  Abb.  Ct.  App.  Dec.  131.    It  is  not 
to  be  presumed  because  there  is  no  evidence  affirmatively  showing 
that  tne  deceased  either  looked  or  listened,  that  he  did  not  look 
and  listen.    Massoth  v.  D.  &  H.  Canal  Co.,  64  N.  Y.  529 ;  Ernst 
V.  Hudson  River  R.  R.  Co.,  89  id.  68.    The  mere  fact  that  an  en- 
gineer can  demonstrate  that  from  a  given  point  in  the  highway  the 
track  of  a  railroad  is  visible  for  a  certain  distance,  does  not  neces- 
sarily establish  that  a  person  in  charge  of  a  team  approaching  the 
track  is  negligent  because  from  the  point  specified  ne  does  not  see 
a  train  approaching  at  great  speed,  in  time  to  avoid  a  collision. 
Massoth  V.  D.  &  H.  Cand  Co.,  64  N.  Y.  529 ;  Kellogg  v.  'N.  Y.  0. 
&  H.  R.  R.  R.  Co.,  79  id.  72.    As  the  evidence  shows  that  the 
deceased  could  not  have  seen  the  train  under  any  circumstances,  on 
account  of  the  obstruction  created  by  the  brush  and  nursery,  until 
he  reached  a  point  where  he  was  in  imminent  danger,  it  therefore 
availed  him  nothing  if  he  did  look,  as  it  would  furnish  him  with 
no  information  which  could  be  of  service.    Dyer  v.  Erie  Ry.  Co., 
71  N.  Y.  230;   Sykes  t;.  D.  L.  &  W,  R  R  Co.,  12  N.  Y.  Week. 
Dig.  430. 

Ain>BEWS,  Ch.  J. — ^We  cannot  affirm  the  judgment  without  ig- 
noring the  plain  inference  of  negligence  on  the  part  of  the  plain- 
tiff's intestate,  either  in  omitting  to  look  for  the  approaching  train 
before  reaching  the  crossing,  or  if  he  looked,  in  omitting  to  stop 
his  horses  before  reaching  the  track  of  the  railroad.  The  train 
was  in  sight  for  nearly  half  a  mile  at  a  point  on  the  highiyay  more 
than  two  hundred  and  fifty  feet  north  of  the  crossing,  and  from  a 
point  fifty  feet  north,  to  the  track,  there  was  an  unobstructed  view 
of  the  railroad  to  the  west  for  nearly  a  mile. 
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The  two  witneeses  for  the  plaintiflE,  who  were  going  north  and 
who  passed  the  deceased  ten  or  fifteen  rods  north  of  the  crossing, 
when  they  had  reached  a  point  in  the  highway,  twenty  to  twenty- 
fiye  rods  north  of  the  crossing,  observed  the  train  approaching 
from  the  west.  The  train  was  then  nearly  half  a  nule  distant. 
They  looked  back  and  observed  the  deceased.  He  was  then  sitting 
on  his  load,  facing  partly  east.  There  is  some  discrepancy  in  the 
evidence  as  to  the  distance  of  the  deceased  from  the  crossing  at 
this  time.  But  the  shortest  distance  as  estimated  by  them  was  fif- 
teen feet.  There  were  f onr  railroad  tracks  at  this  place,  and  the 
train  was  on  the  south  track.  The  deceased  continued  to  drive  on 
until  he  got  upon  the  north  track.  Then  observing,  apparently  for 
the  first  time,  the  approa<dung  train,  he  partly  raised  up  and  com- 
menced  whipping  his  horses.  The  horses  got  over  the  south  track, 
but  the  wa^n  was  intercepted  by  the  train,  and  the  intestate  was 
killed.  If  ne  had  stopped  on  the  north  track  he  would  have  been 
safe.  It  does  not  appear  that  the  horses  were  unmanageable,  or 
that  he  might  not  have  stopped  them  at  this  point  until  the  train 
passed.  But  assuming  that  his  misjudgment  in  attempting  to  cross 
m  front  of  the  train  was  not  alone  sufficient  to  charge  him  with 
n^ligence,  on  the  ground  that  when  he  discovered  uie  train  he 
was  called  upon  to  decide  instantly  what  he  should  do,  this  fur- 
nishes no  answer  to  his  prior  negligence  in  not  having  stopped  his 
horses  before  going  upon  the  track,  whereby  he  would  have  avoided 
the  peril  which  he  afterward  encountered.  It  is  tine  that  he  was 
ascending  a  grade  on  the  highway  to  reach  the  crossing,  the  rise 
being  about  twelve  feet  in  an.  But  the  embankment  was  guarded 
by  a  railing  on  each  side  of  the  road,  and  even  if  the  horses  could 
not  have  held  the  load  on  this  ascent,  no  serious  damage  could,  so 
far  as  appears,  have  been  apprehended,  or  would  have  resulted 
from  stopping  them.  If  he  aid  not  observe  the  train  before  reach- 
ing the  track,  it  was  by  reason  of  his  negligence ;  if  he  did  observe 
it,  his  proceeding  on  without  stopping  was  an  act  of  gross  careless- 
ness,    n  e  can  see  no  ground  upon  wnich  the  verdict  can  stand. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 

See  notes,  6  Am.  and  Eng.  R.  R.  Cas.  128, 101. 
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Httdbon 

V. 

OmoAGO  A2n>  N.  K.  Co. 

(Adoance  Oase^  Iau>a,     October  20,  1882.) 

Although  the  question  as  to  the  sufficiency  of  evidence  to  support  a  ver- 
dict may,  in  a  certain  sense,  become  a  question  of  law,  yet  it  could  not  be 
intended  by  the  statute  (Code  §  8178)  that  the  appellate  court  should  be  re- 
quired to  take  up  the  case  on  the  facts,  examine  and  wei^h  the  evidence, 
and  determine  whether  the  jury  was  justified  from  ihe  evidence  in  finding 
the  verdict. 

In  an  action  for  damages  for  injury  to  a  horse,  by  reason  of  the  negligent 
construction  of  a  railroad  track,  evidence  of  former  accidents  at  the  same 
place,  to  ]>arties  other  than  the  plaintiff,  is  not  competent. 

In  such  an  action,  evidence  that  the  road  had  been  repaired  subsequently 
to  the  accident  is  not  admissible,  on  the  principle  that  the  admissionB  of  an 
agent  or  employee  after  the  transaction  cannot  be  introduced  as  evidence 
against  his  principal'. 

Appeal  from  Marshall  circuit  court. 

The  plaintifi  claims  damages  in  the  smn  of  $100  for  an  injiuj 
to  a  horse,  alleged  to  have  been  caused  by  a  defective  crossing  over 
defendant's  road ;  the  defect  consisting  in  placing  the  plank  on  the 
inside  of  one  of  tiie  iron  rails  of  the  road  so  far  from  the  rail  that 
in  driving  the  horse  over  the  crossing  he  stepped  into  the  aperture 
thus  made,  and  was  injured  and  crippled.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiffs.  Defendant 
appeals. 

Hubbard,  Clark  &  Dawley,  for  appellant. 

Sutton  &  Childs,  for  appellee. 

RoTHRooK,  J. — 1.  The  amount  in  controversy,  as  shown  hy  the 
pleadings,  does  not  exceed  $100,  and  certain  questions  are  certified 
to  this  court  for  an  opinion.  The  first  question  is  as  follows: 
"  Did  the  court  err  in  refusing  to  set  aside  the  verdict  as  being  con- 
trary to  the  evidence  ?"  Objection  is  made  to  this  question  upon 
the  ground  that  it  involves  no  such  matter  of  law  as  to  authorize 
its  certification.  On  the  other  hand,  it  is  claimed  tliat,  when  a 
verdict  is  so  contrary  to  the  evidence  as  in  this  case,  it  is  the  duty 
of  the  trial  court  as  a  matter  of  law  to  set  it  aside,  and  the  matter 
then  becomes  a  question  of  law  proper  to  be  certified  to  tliis  court. 
The  object  and  purpose  of  the  statute  (Code,  §  3173)  was  to  pro- 
hibit appeals  in  unimportant  cases.  Such  of  these  cases  as  involve 
Questions  of  law  upon  which  it  is  desirable  to  have  the  opinion  ot 
tlie  supreme  court,  are  saved  from  the  operation  of  the  statute. 
The  object  is  that  where  new  and  important  questions  arise  in 
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cases  of  this  character  appeals  shall  be  allowed  for  the  purpose  of 
settling  the  qaefitions  involved,  and  making  the  decisions  thereon 
anthonty  in  cases  afterwards  arising  in  the  courts.  !N^ow,  although 
the  question  as  to  the  sufficiency  of  the  evidence  to  support  a  ver- 
dict may  in  a  certain  sense  be  said  to  become  a  question  of  law, 
yet  it  could  not  have  been  intended  that  this  court  should  be  re- 

3 Hired  to  take  up  the  case  on  its  facts,  examine  and  weigh  the  evi- 
ence,  and  determine  whether  the  jury  were  justified  from  the  evi- 
dence in  iin^^ng  the  verdict.  A  determination  of  such  a  question 
woald  be  desirable  to  no  one  but  the  parties  to  the  suit,  and  would 
be  no  authority  in  the  future  trial  of  cases. 

2.  Plaintiff  introduced  a  witness  who  testified  that  some  six 
months  before  the  accident  complained  of  a  horse  driven  bv  him 
over  the  crossing  in  question  got  his  foot  between  the  plank  and 
the  rail  at  tiie  same  place  where  plaintifiPs  horse  was  injured.  The 
defendant  objected  to  this  testimony  as  incompetent.  The  objec- 
tion was  overruled  and  an  exception  taken.  Upon  this  point  in 
the  case  the  circuit  court  certified  the  following  question :  "  Ought 
the  court  to  have  admitted  evidence  of  former  accidents  at  the 
same  place  to  parties  other  than  the  plaintifi  ?" 

In  Collins  v,  Inhab.  of  Dorchester,  6  Gush,  396,  the  plaintiff  was 
injured  by  driving  against  a  post  in  a  highway.  He  sought  to 
prove  that  another  person  had  met  with  precisely  the  same  kind  of 
an  accident  before,  at  the  same  place  and  from  the  same  cause.  In 
determining  the  question  the  court  said:  "The  testimony  of 
Sprague  that  he,  before  the  injury  complained  of  by  the  plaintiff, 
received  a  similar  injury  at  or  near  the  same  place,  without  any 
n^li^ence  on  his  part,  was  not  competent  for  the  purpose  of  prov- 
ing tnat  the  road  was  defective  at  the  time  and  in  the  place  of  the 
plaintiff's  injury.  It  was  testimony  concerning  collateral  facts 
which  furnish  no  lesal  presumption  as  to  the  principal  facts  in  dis- 
pute, and  which  defendants  were  not  bound  to  be  prepared  to 
meet.    2  Stark,  Ev.  381 ;  1  Greenl.  Ev.  §  52." 

Parker  v.  Portland  Publishing  Co.  69  Me.  173,  was  an  action  to 
recover  damages  for  negligence  in  not  properly  lighting  a  passage- 
way. Evidence  was  received -tending  to  show  at  different  times 
the  condition  of  the  hall- way  and  entrance  to  the  rooms  of  the 
building  as  to  light, — whether  more  or  less,  or  none, — ^and  of  what 
had  happened  to  other  men  at  other  times,  and  of  their  fortunate 
escape  from  peril.  The  court,  Appleton,  J.,  said,  "  These  facts 
were  all  collateral  to  the  main  issue,  and  should  have  been  ex- 
cluded ;"  citing  1  Greenl.  Ev.  §  62.  It  was  further  said :  "  If  evi- 
dence of  this  character  is  receivable,  contradictory  proofs  would  be 
admissable,  and  there  would  be  as  many  collateral  issues  as  there 
were  collateral  facts  and  witnesses  testifying  to  them."  It  was 
held  that  allowing  such  evidence  to  be  introduced  was  against  the 
entire  weight  of  judicial  authority  ;  citing  Hubbard  v.  Bailroad, 
8  A.  &  E.  R  Cas.— 80 
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39  Me.  606 ;  Aldrich  v.  Pelliam,  1  Gray,  510  ;  Kidder  v.  DunBta- 
ble,  11  Gray,  342 ;  and  other  cases. 

In  Blaim  v,  Pelham,  118  Mass.  420,  an  action  for  a  personal  in- 
jury caused  by  a  defect  in  a  highway,  it  was  held  that  what  hap- 
pened at  the  same  place  a  year  before  was  rightly  rejected. 

A  diflEerent  rule  was  announced  in  the  case  of  Itelly  v.  South 
Minn.  R.  Co.,  6  Am.  and  Eng.  R.  R.  Cas.  264.  But  it  appears  in 
that  case  that  the  testimony  objected  to  showed  that  the  accident 
to  which  it  related  *'  was  produced  by  a  different  cause,  and  at  a 
point  in  the  crossing  about  the  conaition  of  which  there  was  no 
complaint ;"  and  the  court  held  that  the  defendant,  if-  it  deemed 
the  evidence  prejudicial,  should  have  moved  to  have  it  stricken 
out.  The  rule,  as  stated  in  the  opinion  in  that  case,  is  not  dis- 
cussed, and  no  authority  is  given  in  its  support.  We  think,  both 
upon  principle  and  authority,  the  evidence  in  question  was  im- 
properly admitted,  and  that  the  question  certified  must  be  an- 
swered in  the  negative. 

3.  Testimony  was  received,  over  defendant's  objection,  to  the 
effect  that  a  day  or  two  after  the  accident  of  which  plaintiff  com- 
plains, the  employees  of  the  defendant  were  at  work  at  the  croes- 
mg,  "  lifting  the  planks  and  making  them  different,"  and  a  wit- 
ness stated  that  the  plank  where  the  accident  happened  ^'  looked  to 
be  closer"  to  the  rail  after  the  repairs  were  made.  The  court  cer- 
tified this  question  upon  that  subject :  "  Did  the  court  err  in  ad- 
mitting testimony  to  show  that  the  crossing  had  been  changed  and 
repaired  after  the  accident?"  We  are  clearly  of  the  opinion  that 
this  question  should  be  answered  in  the  affirmative.  The  evidence 
could  have  been  introduced  and  used  beforfe  the  JU17  for  no  other 
purpose  than  as  an  admission  upon  the  part  of  the  defendant  that 
it  had  been  negligent  in  keeping  the  crossing  in  proper  repair  prior 
to  and  up  to  the  time  of  the  accident.  The  admission  of  this  evi- 
dence is  m  direct  conflict  with  the  case  of  Cramer  v.  City  of  Bur- 
lington, 45  Iowa,  627.  It  is  in  principle  contrary  to  the  well- 
esfablished  .doctrine  that  an  admission  made  by  an  employee  or 
ao:ent  after  the  transaction,  cannot  be  introduced  as  evidence 
against  his  principal.  See  Swetland  v.  111.  and  Miss.  Telegraph 
Co.  27  Iowa,  434.  To  render  such  admission  competent,  it  must 
be  shown  that  it  was  both  within  the  scope  of  the  agency  or  em- 
ployment, and  made  during  the  continuance  of  it  in  respect  to  the 
transaction  then  pending ;  or,  in  case  of  a  corporation  or  company, 
the  admission  must  be  made  by  one  having  authority  to  bind  the  com- 
pany. Appellee  cites  several  adjudged  cases  which  hold  that  evi- 
dence of  such  repairs  may  be  shown.  Whatever  the  rule  may  be 
in  other  jurisdictions,  we  regard  it  as  settled  in  this  state,  and 
see  no  reason  to  make  it  otherwise,  believing  that  it  is  correct  in 
principle. 

There  are  other  questions  certified  which  we  need  not  set  out 
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or  disciua.  Ther  are  in  Bubstance  embraced  in  those  above  deter- 
mined The  judgment  of  the  circnit  court  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial.    Beyersed. 


POWKLL 

MissoTTBi  Faoifio  Kt.  Go. 

{Advance  Casdy  Miuouri.  November  30,  1883.) 

In  an  action  for  negligently  causing  death  by  a  railroad  train,  heldy  that 
adde  from  statutory  or  municipal  regulation,  no  rate  of  speed  is  negligent 
perse. 

Where  the  eyidence  introduced  by  the  plaintiff  shows  that  although  |;he 
defendant  was  running  its  trains  at  a  negligent  rate  of  speed,  still  there  was 
DO  connection  between  the  rate  of  speed  and  the  accident,  but  that  the  in- 
jury was  caused  by  the  forgetful  ana  neglectful  state  of  the  deceased  at  the 
tinuB,  it  is  the  duty  of  the  trial  court  to  direct  a  verdict  for  the  defendant. 

Appeal  from  Johnson  Circuit  Court. 
Thomas  J.  Portis,  for  appellant. 
John  F.  Phillips,  for  respondent. 

Sherwood,  C.  J. — The  plaintiffs  bring  this  action  nnder  the 
damage  act,  because  of  the  death  of  their  son,  who  was  fatally  in- 
jured by  the  defendant's  cars.  We  rest  our  decision  upon  the  evi- 
dence introduced  by  plaintiffs  themselves  in  this  cause,  waiving  all 
other  questions  whatsoever,  as  being  altogether  immaterial.  That 
evidence,  in  substance  and  in  brief,  discloses  that  the  son  was  a  lad 
between  fifteen  and  sixteen  years  of  age,  accustomed  to  go  about 
the  cars,  to  transact  business  there  with  the  consent  of  his  father, 
with  wliom  he  had  been  a  great  deal  on  the  cars,  shipping  stock, 
and  who  had  often  warned  him  for  three  or  four  years  before  the 
occurrence  of  the  accident,  of  the  dangers  attendant  on  proximity 
to  the  cars,  but  who  nevertheless  permitted  him  to  go  about  the 
town  of  Holden,  and  the  streets  and  depot,  anywhere,  regarding 
him  as  competent  to  take  care  of  himseli ;  that  the  son,  in  conse- 

Jnence  of  the  facts  aforesaid,  was  acquainted  with  the  arrival  and 
eparture  of  the  trains ;  that  on  the  fatal  evening  he  went  down  to 
the  train  to  get  newspapers  from  the  express  car  of  Metzler  & 
Smith,  in  whose  employ  he  then  was,  by  his  father's  permission ; 
that  a  train  of  cars  coming  from  the  west,  such  as  that  by  which 
the  son  was  killed,  could  oe  seen  approaching  for  a  mile  or  more 
when  the  track  was  clear,  and  that  the  tra^  had  to  be  clear  in 
order  for  the  train  from  the  west  to  come  in  on  the  main  track,  its 
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customary  one,  and  the  one  on  which  the  acddenc  ooeuned ;  that 
the  eafit  end  of  the  switch  was  distant  from  the  street  crossing  20O 
yards  or  more ;  that  the  train  in  <]^uestion9  No.  4,  was  heard  to  ap^ 
proach,  the  impression  of  one  witness  being  that  it  gave  the  cus- 
tomary signal,  or  station  whistle,  which  was  heard  before  he  saw 
the  train  reach  the  west  end  of  the  switch,  aboat  a  quarter  of  a 
mile  distant ;  that  the  boy  was  not  seen  by  one  witness,  who  was 
within  a  few  feet  of  where  the  accident  occurred,  and  watched  the 
approaching  train  when  he  first  looked ;  that  he  looked  in  another 
direction  for  a  very  short  space  of  time,  standing  in  between  the 
tracks,  and  then  saw  the  boy,  whom  he  had  not  seen  before,  in  be* 
tween  the  middle  and  main  tracks,  a  space  of  nine  or  ten  feet,  just 
at  the  instant  he  was  struck  by  No.  4 ;  that  whether  the  boy  was 
in  motion  could  not  be  told ;  th^it  the  boy  was  seen  hj  another 
witness  on  the  atreet  crossing  on  the  main  track  looking  toward  the 
South  but  a  saoond  before  he  was  struck,  having  been  left  by  his 
companion  only  a  few  moments  before,  standing  in  between  the 
middle  and  mam  tracks,  a  place  of  perfect  safety ;  that  short,  sharp 
danger  whistles  were  heard  just  beiore  the  train  causing  the  injury 
came  in  at  the  street  crossing,  and  that  the  speed  at  which  the 
train  was  running  was  variously  estimated  at  from  six  to  eight  and 
ten  miles  per  hour. 

Upon  these  facts  thus  briefly  recited  the  defendant  asked  an  in- 
struction to  the  efEect  that  the  plaintiffs  could  not  recover. 

We  have  no  hesitation  in  saying  that  such  an  instruction  should. 
have  been  given.  Much  has  been  said  about  the  rate  of  speed  at 
Tzhich  the  train  was  run.  Aside  from  statutory  or  municipal  reff- 
ulations  no  rate  of  speed  is  negligent  per  se.  Maher  v,  Bailroaa. 
64  Mo.  267;  Bell  v.  Eailroad,  72  Mo.  50;  4  Am.  &  Eng.  R  B 
Gas.  580 ;  Wallace  v.  Railroad,  74  Mo.  594. 

But  granting  that  the  rate  of  speed  was  somewhat  greater  than 
customary,  still  there  is  nothing  to  show  it  to  have  been  a  reckleflS 
or  .wanton  rate  of  speed,  or  granting  so  much  as  that,  that  thew 
was  any  necessary  connection  between  such  a  rate  of  speed  and  th6 
injury  inflicted.  From  all  that  can  be  gathered  from  the  most 
liberal  inferences  from  the  facts  in  evidence,  the  son,  in  his  forget- 
ful and  neglectful  state,  would  as  surely  have  been  struck  by  a 
train  moving  at  four  miles  an  hour  as  at  the  one  plaintiffs'  wit 
nesses  claim  it  was  moving.  Making  the  broad  concession,  fo: 
argument's  sake,  that  the  testimony  tended  to  show  that  the  de 
fendant  was  negligent,  still  there  was  nothing  to  show  that  this,  ot 
necessity,  caused  tne  iniury.  On  the  contrary  tiiereof ,  the  only  in- 
ference that  can  be  fairly  drawn  from  the  testimony,  is  that  but  for 
the  boVs  neglect  to  act  in  a  manner  suitable  to  the  situation  it? 
which  he  was  placed,  suitable  to  the  dangerous  machinery  by  which 
he  was  surrounded ;  that  but  for  his  heedlessness,  not  to  say  abeo- 
lute  rashness,  in  failing  to  look  and  listen  for  the  train,  of  whose 
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expected  arrival  be  was  fallj  aware,  the  accident  would  not  have 
oceorred.  That  he  could  have  Been  the  train  if  he  had  looked ; 
that  he  could  (have)  heard  it  if  he  had  listened  is  abundantly 
established,  and  this  case  in  this,  its  most  essential  features,  resem- 
bles Bell's  case,  supra,  as  well  as  that  of  Purl's  case,  72  Mo.  168 ; 
6  Am.  &  Eng.  R  II.  Gas.  27 ;  where  views  were  taken  of  the  evi- 
dence similar  to  those  expressed  in  the  present  opinion.  And  it  is 
the  dulr^  of  the  trial  court,  the  facts  being  undisputed,  facts  which 
show  tnaL  conceding  deiendant's  negligence,  yet  that  notwith- 
standing toifi^  the  injury  would  not  have  occuired  but  for  the  con- 
iributoiy  negligence  of  the  party  injured,  directly  tending  to  pro- 
dnoe  that  iBiury,  to  direct  the  jury  to  find  for  the  defendant.  In 
a  word,  n^iogence,  and  injury  as  its  legitimate  consequence,  must 
both  cononr,  cr  else  tihe  defendant  will  not  on  anv  legal  principles 
he  liable,  som  so  the  jury  in  a  proper  case  should  oe  told. 

And  it  is  as  much  the  duty  and  province  of  the  trial  court  to  di- 
rect the  jury  to  find  a  verdict  for  the  defendant,  where  the  undis- 
BDfted  &ct6  show  no  legal  liability  to  have  been  incurred,  as  it  is  in 
3ie  province  of  the  jury  where  there  is  confiicting  evidence — evi- 
dence tending  to  establish  the  demand  of  the  plaintiffs  and  the  de- 
fense of  the  aefendant,  to  return  a  verdict  for  either  party.  This 
is  well  settled  law,  both  in  this  State  and  elsewhere.  Harris  v. 
"Woody,  9  Mo.  113 ;  Lee  v.  David,  11  Mo.  114 ;  Alexander  v. 
Harri«HL88  Mo.  258 ;  Holman  v.  Eailroad  Co.,  62  Mo.  562 ;  Oal- 
jahan  v.  Wame^  40  Mo.  131,  and  cases  cited ;  Singleton  v,  Eailroad 
Oo.,41  Mo.  466;  Bell's  Case,  supra;  Maher  v.  Kailroad,  64  Mo. 
267;  Harlan  v.  Eailroad,  lb.  480;  Fletcher  v  Eaib-oad,  lb.  480; 
Smmerman  v.  Eailroad,  61  Mo.  491 ;  Eailroad  Co.  v.  Houston,  95 
IT.  8.  697 ;  Frodlbtt  on  Jur.  Tr.,  sees.  351, 352, 354,  and  cases  there 

Such  a  direction  to  the  jury  does  not  usurp  their  province  as 
tJerB  of  the  facts;  does  not  intermeddle  with  the  facts,  but  simply 
nonounces  the  law  on  the  uncontroverted  evidence ;  simply  asserts 
me  province  and  prerogative  of  the  court  to  declare  the  inference 
'whicn  the  law  itself  draws  from  undisputed  facts ;  edmply  asserts 
Hiat  iu  point  of  law  the  evidence  introduced  by  a  party  is  insuffi- 
cient to  warrant  a  verdict  in  his  favor,  and  therefore  directs  a  ver- 
dict for  the  oppodte  party.    Morgan  v.  Durfee,  69  Mo.  469. 

In  Callahan's  Case,  supra,  an  action  for  damages  for  negligence, 
it  was  said  by  Holmes, «). :  ^^  The  cause  of  action  is  f ound^  on  the 
alleged  negligence  of  the  defendants,  and  the  very  gist  of  the  ac- 
tion is  that  the  negligence  of  the  defendants  caused  the  accident 
and  produced  the  injury.  The  burden  of  proof  is  on  the  plaintiffa, 
and  if  there  be  no  evidence  sufficient  in  law  to  make  out  a  prima 
fiude  case  oa  this  Issue,  plaintiff  can  not  be  entitled  to  recover.'' 
And  it  was  then  ruled  that  as  no  prima  facie  case  of  liabUity 
against  the  defendants  was  made  out  by  the  plaintifb'  evidence. 
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that  the  court  shonld  then  have  declared  the  law  to  the  jtiry.  In 
Brown  v.  European  Co.,  58  Me.  389,  Appleton,  C.  J,,  said:  "It 
would  be  absurd  to  send  a  cause  to  a  jury  when  a  verdict,  if  ren- 
dered in  favor  of  a  plaintiff,  would  not  be  permitted  to  stand."  In 
Pleasants  v.  Fant,  22  Wal.  122,  the  court  thus  states  the  rule  re- 
specting the  point  in  hand  :  "  If  the  court  is  satisfied  that  conced- 
ing all  the  inferences  which  the  jury  could  justifiably  draw  from 
the  testimony,  the  evidence  is  insuflicient  to  wai*rant  a  verdict  for 
the  plaintiff,  the  court  should  say  so  to  the  jury."  In  Wilds  v,  K. 
R.,  24  N.  T.  433,  it  is  declared  that :  "  Cases  of  negligence  form 
no  exception  to  the  rule.  *  *  *  *  If  o  court  can  be  guilty  of 
the  absurdity  of  holding  that  it  would  not  be  competent  for  the 
judge  who  tried  the  cause,  either  to  non-suit  the  plaintiff,  or  direct 
a  verdict  in  his  favor,  as  the  case  might  have  required.  No  legal 
principle  compels  him  to  allow  a  jury  to  render  a  merely  idle  ver- 
dict." In  Commissioners  v.  Clark,  94  U.  S.  284,  Mr.  Justice  Clif- 
ford ,  speaking  for  the  court,  said :  "  Judges  are  no  longer  required 
to  submit  a  case  to  the  jury,  merely  because  some  evidence  has 
been  introduced  by  the  party  having  the  burden  of  proof,  unless 
the  evidence  be  of  such  a  character  that  it  would  warrant  the  jury 
to  proceed  in  finding  a  verdict  in  favor  of  the  party  introducing 
such  evidence.  Decided  cases  may  be  found  where  it  is  held  that, 
if  there  is  a  scintilla  of  evidence  in  support  of  a  case,  the  judge  is 
bound  to  leave  it  to  the  jury,  but  the  modern  decisions  have  estab- 
lished a  more  reasonable  rule,  to  wit :  "  That  before  the  evidence 
is  left  to  the  jury,  there  is,  or  may  be  in  every  case,  a  preliminaiy 
question  for  the  judge,  not  whether  there  is  literally  no  evidence, 
but  whether  there  is  any  upon  which  a  jury  can  properly  proceed 
to  find  a  verdict  for  the  party  producing  it,  upon  whom  the  burden 
of  proof  is  imposed." 

So,  also,  in  another  case,  where  the  trial  court,  by  an  instruction, 
had  taken  the  case  from  the  jury  and  directed  a  verdict  for  the  de- 
fendant. Mr.  Justice  Swayne,  delivering  the  opinion  of  the  court, 
said :  "  It  was  proper  to  give  the  instruction,  if  it  were  clear  the 
plaintiff  could  not  recover.  It  would  have  been  idle  to  proceed 
lurther,  when  such  would  be  the  inevitable  result.  The  practice 
is  a  wise  one.  It  saves  time  and  costs ;  it  gives  the  certainty  of 
applied  science  to  the  results  of  judicial  investigation ;  it  draws 
clearly  the  line  which  separates  the  provinces  of  the  judge  and 

{'ury,  and  fixes  where  it  belongs,  the  responsibility  which  shonld 
>e  assumed  by  the  courts."     Merchant's  ^ank  v.  State  Bank,  10 
Wall.  637. 

Tested  by  the  light  of  the  authorities  cited  and  quoted,  as  well 
as  by  that  of  obvious  resuson,  the  instruction  commented  on  should 
have  been  given. 

Therefore  judgment  reversed,  but  cause  not  remanded,  because 
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plaintiffs,  on  their  own  showing,  had  no  standing  in  ooart.    All 
coDcnr,  Norton,  J.,  in  the  result. 

See  notes,  6  Am.  and  Eng.  R.  R.  Gas.  123,  191. 


Johnson,  Adm'r,  etc, 

V. 

Chicago  and  N.  Y.  Et.  Co. 

{Advance  Case,  Wueonnn,     December  12,  1882.) 

A  child  cannot  be  adjudged  guilty  of  contributory  negligence,  as  a  matter 
of  law,  unless  the  child  is  so  young  as  to  impute  negligence  to  the  parents 
for  allowing  it  to  be  upon  the  track  at  all ;  but  the  mere  fact  that  a  child  of 
tender  years  was  seen  upon  the  track  at  or  near  the  street  crossing,  even  when 
coupled  with  the  fact  that  his  father  saw  him  going  towards  the  track,  is  not 
enoogh  to  establish  contributory  negligence,  as  a  matter  of  law,  so  as  to  au- 
thorise the  court  to  take  the  case  from  the  jury. 

In  a  trial  before  the  jury,  where  the  plaintifiTs  evidence,  supposing  it  to 
remain  undisputed,  and  giving  to  it  the  most  favorable  construction  that  it 
will  legitimately  bear,  including  all  reasonable  inferences  from  it,  would  sus- 
tain a  verdict  in  bis  favor,  a  peremptory  nonsuit  should  not  be  granted. 

Appeal  from  circnit  court,  Calumet  county. 

About  3.30  o'clock  p.m.  of  April  2,  1878,  Olaf  Johnson,  a  lad 
six  jears  and  nine  months  of  age,  was  run  over  and  killed  by  a 
Bwitch-engine  of  the  defendant,  on  its  track  at  or  near  the  bridge 
on  the  southern  crossing  of  the  same  in  Fort  Howard.  It  appears 
from  the  undisputed  evidence  that  the  railroad  at  the  pomt  in 
Question  runs  in  a  northerly  and  southerly  direction,  and  crosses 
tne  street  at  the  westerly  end  of  a  bridge  in  the  same,  running  east- 
erly over  a  slough.  Tne  bridge  was  25  to  28  feet  wide.  There 
was  a  switch  just  80  feet  northerly  from  the  north  edge  of  the 
bridge,  to  a  side  track  on  the  westerly  side  of  the  defendant's  main 
track,  and  leading  from  it  to  the  Green  Bay  and  Minnesota  Rail- 
road. Just  before  the  injury  occurred,  the  engine  in  question, 
with  the  front  of  it  northward  and  the  rear  of  it  southward,  hitched 
onto  about  20  cars  at  the  front  of  the  engine  and  started  from  the 
defendant's  yard,  about  a  mile  north  of  tiiis  bridge,  and  backed  the 
engine  down,  pulling  the  20  care  after  it  for  the  purpose  of  trans- 
ferring them  to  the  Green  Bay  and  Minnesota  side  track  by  means 
of  the  switch  in  question.  When  near  the  switch,  the  engine  was 
nnnoonpled  from  the  20  cars  and  they  were  left  upon  the  main 
track,  while  the  engine  backed  down  south  of  the  switch,  when  that 
was  turned,  and  then  the  engine  went  forward  towards  the  north 
on  the  side  track  and  hitched  onto  three  box  cars  standing  upon 
that  track,  then  backed  down  southward  onto  the  main  track,  when 
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the  switch  was  again  tarned  and  the  three  box  cars  were  pushed 
northward  on  the  main  track  until  they  came  to  where  the  20  cars 
were  standing,  to  which  they  were  coupled,  and  then  the  engine 
backed  and  pulled  the  whole  train  southward  until  the  rear  or 
northern  end  of  the  20  cars  passed  south  of  the  switch,  and  that 
brought  the  engine  about  60  feet  south  of  the  street  crossing.  The 
engine  was  a  switch-engine,  and  had  no  tender  on  wheels.     There 
was  a  pair  of  wheels  in  front  and  a  foot-board  for  men  to  ride  on 
and  do  their  work,  and  another  foot-board  of  the  same  kind  in  the 
rear  of  the  engine  for  men  to  ride  on  and  do  their  work  while 
switching  cars  from  one-  track  to  another.     These  foot-boards  were 
each  about  one  foot  hi^h  from  the  ground,  and  the  top  of  the  tank 
six  or  eight  feet  high  irom  the  ground.     Olaf  lived  with  his  father, 
about  300  feet  west  of  the  crossing.     Before  any  portion  of  the 
train  had  passed  as  far  south  as  the  street,  Olaf  and  his  little  school- 
fellow, Henry  Bitters,  had  come  from  their  school,  a  few  blocks 
west  of  the  track,. and  passed  along  the  street  by  where  his  father 
was  sawing  wood,  west  of  the  track  and  in  the  block  north  of 
where  he  hved,  and  continued  eastward  to  the  railroad,  and  then 
ot  onto  the  iron  step  of  one  of  the  box  cars  in  question.     These 
ittle  boys  were  driven  off  from  the  box  cars  by  the  switchman. 
They  then  passed  eastward  from  the  train  down  under  the  bridge 
on  the  north  side  of  it,  and  southerly  through  under  the  bridge 
to  the  south  side  of  it,  where  they  again  came  up  onto  the  track 
and  got  onto  the  rear  foot-board  oi  the  engine,  either  while  it  was 
standing  60  feet  south  of  the  bridge  or  just  after  it  had  started  to 
push  the  train  northward.     The  engineer  and  fireman,  who  were 
on  the  engine  at  the  time,  both  testified,  and  it  is  undisputed,  that 
the  height  of  the  tank  was  such  that  by  looking  over  it  from  their 
standing-place  on  the  engine  they  could  not  see  the  track  until  it 
got  to  a  distance  of  30  feet  from  the  rear  end,  and  that  by  looking 
out  of  the  window  on  either  side  the  centre  of  the  track  could  not 
be  seen  until  it  got  to  a  distance  of  12  to  15  feet  from  the  rear 
end.     They  both  testified,  in  effect,  that  they  did  not  know  that 
the  boys  were  on  the  rear  foot-board  of  the  engine  while  it  was 
standing  south  of  the  crossing,  nor  after  it  started  back.     The 
whole  train  being  thus  standing  upon  the  track,  with  the  north- 
ward end  of  the  20  cars  south  of  the  switch,  and  the  engine  about 
60  feet  south  of  the  crossing,  was  started  northward,  wiflb  the  two 
boys  riding  upon  the  rear  foot-board  of  the  engine,  behind  the 
tank.     The  switch  being  turned  onto  the  side  track,  the  20  cars 
were  pushed  up  northward  onto  that,  until  about  a  car  and  a  half 
of  the  box  cars  next  to  the  engine  were  on  the  side  track  north  of 
the  switch,  and  a  car  and  a  half  or  a  car  of  the  box  cars  and  the  en- 
gine on  the  main  track  south  of  the  switch,  when  the  whole  train 
was  stopped.     Just  before  jt  came  to  a  dead  stop  the  littl6  boys 
jumped  off  the  rear  foot-board  where  they  were  riding  and  went  to 
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playing  in  the  sand  between  the  rails  of  the  track.  The  conpling- 
pin  between  the  three  box  cars  and  the  20  cars  was  pulled  before 
the  train  came  to  a  fall  stop,  so  that  as  soon  as  the  en^e  and 
three  box  cars  came  to  a  full  stop  they  became  separated  from  the 
20  cars,  which  remained  upon  the  side  track.  The  bell  continued 
to  ring  during  all  the  time.  The  engine  and  three  box  cars  were 
then  started  southward  to  get  south  of  the  switch  onto  the  main 
track,  but  had  moved  only  about  15  or  20  feet,  or  a  little  more, 
when  the  engineer  heard  an  alarm  from  a  lady  and  the  fireman  at 
the  same  time ;  and  thereupon  he  stopped  the  engine  as  soon  as  he 
could  do  so,  which  he  thought  was  within  a  space  of  about  eight 
feet.  Upon  stopping  the  engine  Olaf  s  body  was  found  lying  dead 
on  the  track,  forward  of  the  forward  drive- wheel  on  the  left-hand 
dde  of  the  engine. 

The  above  facts  are  not  disputed.  At  the  close  of  the  trial  the 
plaintiff  was  nonsuited,  and  from  the  judgment  entered  theron  this 
appeal  is  brought. 

Tracy  and  Sailey,  for  appellant,  Henry  Johnson.  W.  F.  Vilas 
and  F.  Lamb,  for  respondent,  Chicago  and  Northwestern  Bailway 
Company. 

Cassodat,  J- — This  case  was  here  upon  a  former  appeal  from  a 
judgment  of  nonsuit.  49  Wis.  629.  The  question  of  the  plain- 
tiffs contributory  negligence  was  involved  upon  that  appeal,  as  it 
is  upon  this.  "  It  was  tor  the  jury,"  as  there  said,  "  to  say  whether 
the  parent  or  this  child — ^regard  being  had  to  his  age  and  intelli- 
gence— used  that  degree  of  care  re5[uii'ed  under  the  circumstances." 
The  question  of  contributory  negligence  upon  the  part  of  a  child 
of  such  tender  years  as  Olaf  was  somewhat  considered  in  Townly 
V.  Railway,  53  W  is.  634-637,  4  Am.  and  Eng.  R  K.  Cas.  562.  It 
is  there  held,  in  effect,  that  such  child  cannot  be  adjudged  guilty 
of  oontributory  negligence,  as  a  matter  of  law,  unless  the  child  is  so 
young  as  to  impute  nedLigence  to  the  parent  for  allowing  it  to  be 
upon  the  track  at  all.  IJeyond  question  there  is  abundant  author- 
ity for  holding  that  it  is  contributory  negligence  for  a  parent  to 
allow  a  child  of  very  tender  years  to  be  about  railroad  trains  or 
npon  railroad  tracks.  Fitzgerald  v.  Ry.  13  N.  W.  Rep.  (Minn.)  168 ; 
Cauley  v.  Ry.  2  Amer.  and  Eng.  R.  R.  Cases,  (Pa.)  4,  and  note ; 
Smith  V,  Ry.  Id.  12,  and  note ;  Mason  v.  Ry.  27  Kan.  84,  6  Am. 
and  Eng.  !BL  R.  Cas.  1 ;  Michigan  Central  K.  Co.  v.  Hassenmeyer, 
6  Amer.  and  Ene.  R.  K.  Cases,  (Mich.)  59,  and  note ;  25  Alb.  Law 
J.  304.  Some  oi  these  cases  discuss  with  ability  the  question  of 
liability  where  the  child  is  a  trespasser  upon  the  railroad  track  or 
can.  Without  going  into  a  discussion  oi  the  question,  we  are  in- 
clined to  hold  that  the  mere  fact  that  Olaf  was  seen  upon  the  track 
at  or  near  the  street  crossing,  even  when  coupled  with  the  fact  that 
his  father  saw  him  going  towards  the  track,  was  not  enough  to  es- 
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tablish  contributory  negligence  as  a  matter  of  law,  so  as  to  author- 
ize the  court  to  take  the  case  from  the  jury. 

Does  the  undisputed  evidence  show  that  the  defendant  was  free 
from  all  negh'gence  ?     "It  seems  to  be  pretty  well  settled  that  a 
railroad  company  must  provide  for  a  careful  lookout  in  the  direc- 
tion that  the  train  is  moving,  in  places  where  people,  and  especially 
where  children,  are  liable  to  be  upon  the  track.     If  they  do  not, 
and  a  person  has  been  injured,  then  the  company  may,  in  the  ab- 
sence of  contributory  negligence,  be  held  liable."     ToM'nley  v.  Rail- 
road Co.  53  Wis.  684,  4  Am.  and  Eng.  R  R.  Cas.  562.    It  is 
claimed,  however,  upon  the  part  of  the  railroad  company,  that  it 
did  keep  such  lookout  in  the  direction  in  which  the  train  was  mov- 
ing, but  that  none  of  the  defendant's  servants  in  charge  of  the 
train  knew  that  Olaf  and  his  comrade,  or  either  of  them,  came  up 
from  under  the  bridge  and  got  onto  the  foot-board  behind  the  tanl: 
at  the  back  end  of  the  en^ne,  nor  that  they  remained  thereon  and 
rode  up  to  or  across  the  highway.     They  moreover  claim,  as  the 
engineer  and  fireman  testified,  that  after  stopping,  and  immediately 
before  starting  to  back  down  towards  the  crossing,  the  engineer 
looked  out  of  the  window  upon  one  side  of  the  engine,  and  down 
southerly  upon  the  track,  and  the  fireman  looked  out  of  the  win- 
dow upon  the  other  side  of  the  engine,  and  down  southerly  upon 
the  track,  and  that  neither  saw  these  boys  or  any  one  on  the  cross- 
ing, or  anywhere  upon  the  track,  and  that  had  these  boys,  or  either 
of  them,  been  upon  the  track  at  the  crossing,  or  anywhere  along 
the  track  at  the  point  in  question,  except  between  the  rails  within 
12  to  15  feet  of  the  rear  end  of  the  engine  behind  the  tank,  they 
could  and  would  have  seen  them.     In  support  of  this,  they  cite  the 
testimony  of  the  plaintiff's  principal  witness,  Mrs.  Vanderberg,  who 
says  on  cross-examination  :  ^^  I  think  the  engine  stopped  six  or 
seven  feet  from  where  the  boys  jumped  oflf.  .  •  .     Question.  After 
the  boys  got  oflE  the v  seemed  to  get  into  the  middle  of  the  track  i 
Answer.  That  is  where  they  jumped  into  when  they  jumped  off. 
Question.  The  engine  went  on  from  them  only  six  or  seven  feet  ? 
Answer.  I  think  it  was  about  that.  .  .  .     Question.  He  was  killed 
where  he  was  playing?    Answer.  He  was  pushed  along  some  by 
the  engine." 

If  it  was  shown  by  the  undisputed  evidence,  as  claimed,  that 
these  boys  got  upon  the  foot-board  of  the  rear  end  of  the  engine, 
behind  the  tank,  and  remained  there,  and  rode  up  to  witliin  six  or 
seven  feet  of  the  place  where  the  rear  end  of  the  engine  stopped, 
without  the  knowledge  of  any  person  employed  upon  the  train,  and 
then  jumped  off  onto  the  track  between  the  rails  and  remained 
there,  so  near  to  the  rear  end  of  the  engine  that  neither  the  engi- 
neer nor  fireman,  each  being  in  his  place  on  the  engine,  and  just 
before  starting  back  each  looking  out  of  the  respective  windows  of 
the  engine,  could  possibly  see  the  boys,  or  either  of  them,  or  any 
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one  upon  the  track,  and  knew  nothing  of  their  presence  until  after 
hearing  tlie  alarm,  then  it  wonld  seem  to  be  established  that  there 
was  no  want  of  ordinary  care  upon  the  part  of  the  defendant,  and 
that  the  nonsuit  was  properly  granted.  But  6an  we  say  that  such 
claim  is  sustained  by  the  undisputed  evidence  ?  The  undisputed 
evidence  shows  that  the  switch  was  just  80  feet  north  of  the  north 
side  of  the  bridge ;  that  the  engine  pushed  the  train  up  onto  the 
8ide  track  until  one  and  a  half  or  two  of  three  box  cars  next  to  the 
engine  were  on  the  side  track  ;  that  the  length  of  a  car  was  from 
24  to  30  feet ;  that  the  length  of  the  engine  was  20  to  25  feet ;  and 
the  engineer  testified  that  "  Next  we  pushed  them  [the  20  cars] 
ahead  on  the  side  track.  When  we  pushed  them  ahead  on  the  side 
track  the  engine  didn't  go  on  the  side  track;  it  went^  may  be, 
within  thirty  feet  of  the  switch — ^the  length  of  a  rail.  I  think  we 
had  only  three  cars  between  the  engine  and  the  switch ;  may  be 
there  was  one  or  one  and  a  half  of  those  cars  somewhere  along  there." 
These  figures  would  bring  Ihe  foot-board  upon  which  the  boys  rode 
somewhere  from  44  to  70  feet  south  of  the  switch  ;  or,  in  other 
words,  from  10  to  34  feet  from  the  north  edge  of  the  bridge,  de- 
pendingupon  whether  we  take  the  smallest  or  largest  number. 

Mrs.  Y  anderberg,  being  questioned  as  to  where  the  boy  was  when 
he  was  struck  by  the  engine,  among  other  things  testified  that : 
"  Well,  I  couldn't  tell  exactly.  I  know  he  was  near — not  quite  on 
the  crossing ;  very  near  the  crossing,  anyway ;  little  nearer  down 
the  switch.  He  was  away  from  the  edge  of  the  bridge,  towards 
the  north ;  north  from  the  edge  of  the  bridge.  I  don't  think  he 
was  further  down  the  track  than  the  side  of  flie  bridge.  Question. 
Was  he  further  north  than  the  side  of  the  street  ?  Answer.  No  ; 
little  north  ;  just  on  the  side  of  the  street.  .  .  .  He  was  on  the 
nort^^  side  of  the  cattle-guards.  .  .  .  When  the  engine  started 
back,  these  little  boys  were  in  the  street  and  between  the  track  ;  in 
the  track,  I  guess  it  was,  right  on  the  edge  of  the  street.  .  .  . 
Question.  He  was  killed  where  he  was  playing?  Answer.  He  was 
pushed  alon^  some  by  the  engine.  .  .  .  He  was  about  there, 
where  the  sidewalk  is."  The  engineer  testified:  "At  the  time 
when  I  picked  him  [the  body]  up  he  was  about  on  the  crossing.  I 
nicked  him  out  myself.  I  didn't  take  any  particular  notice  to  see 
now  much  he  had  been  pushed  along  by  the  engine.  .  .  .  When 
I  took  the  boy  out  he  was  just  about  in  the  middle  of  the  crossing. 
I  call  the  crossing  where  the  public  road  crosses  the  railroad  tracK. 
Perhaps  it  was  about  the  middle  of  the  bridge."  The  little  boy, 
Henry  Litters,  testified :  "  We  had  been  gomg  south  away  from 
home,  riding  on  the  engine.  When  we  got  to  the  crossing  I  got 
off  right  b^  the  bridge ;  about  the  middle  of  the  bridge.  We  sat 
there  a  mmute ;  squatted  down  there.  We  were  playing  in  the 
dirt  and  heard  the  engine  comingback." 

As  was  intimated  in  Jewell  t>.  Ky.  Co.  64  Wis.  616,  6  Am.  and 
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Eng.  B.  B.  Oa8.  879,  bnt  little  relianoe  can  be  placed  xxpan  the 
m3re  opinions  of  witnesses  as  to  dnrationnot  measured  by  oondnct^ 
or  distance  not  measnred  bj  objects  or  measurements.  This  ooort 
has  frequently  held  in  jnry  trials  that  ^^  where  the  plaintifPs  evi- 
dence, supposing  it  to -remain  undisputed,  and  giving  to  it  the  most 
favorable  construction  that  it  will  legitimfltelj  bear,  inclading  2JI 
reasonable  inferences  from  it,  would  sustain  a  verdict  in  his  f avor^ 
a  peremptory  nonsuit  should  not  be  granted.  Spensley  v,  Ins.  Co. 
54  Wis.  433,  [S.  C.  11  N.  W.  Rep.  894,]  and  cases  there  cited. 
Applying  that  rule  to  the  case  before  us,  and  giving  to  the  testi- 
mony as  to  the  location  of  the  boys  and  en^ne  when  the  latter 
started  back  the  most  favorable  construction  mat  it  will  legitimate- 
ly bear,  including  all  reasonable  inferences  from  it,  and  supposing, 
for  the  purposes  of  this  appeal,  that  such  testimony  was  not  in  con- 
flict witn  other  evidence,  and  it  will  be  seen  that  the  jury  might 
have  inferred  that  the  rear  end  of  the  engine  was  84  feet  north  of 
the  north  ed^e  of  the  bridge  when  it  started  back,  and  that  the 
boys  were  at  the  time  on  the  bridge,  which  would  bring  them  from 
34  to  50  feet  from  the  rear  end  of  the  engine  at  the  time  it  so 
started  back.  Assuming  this  to  be  true,  which  we  must  for  the 
purpose  of  this  appeal,  however  great  the  preponderance  of  the 
eviaence  may  be  the  other  way,  then  the  boys  were  where  the  fire- 
man and  en^neer  both  could  have  seen  them  by  looking,  had  they 
done  so.  If  they  did  not  look  before  starting  back,  then  clearly 
the  defendant  was  guilty  of  negligence.  Johnson  v.  By.  Co.  49 
Wis.  529  ;  [1  Am.  and  Eng.  B.  B.  Gas.  886,1  Townly  i?.  Ky.  Co.  58 
Wis.  626 ;  [S.  C.  11  N.  W.  Bep.  55.]  If  they  did  look,  and  the 
boys  were  playing  between  the  rails  in  the  street  more  than  30  feet 
from  the  rear  end  of  the  engine,  where  we  must  assume  they  were, 
for  the  purpose  of  this  appeal,  notwithstanding  the  evidence  to  the 
contrary,  then  it  would  still  be  for  the  jury  to  say  whether  the 
defendant  was  guilty  of  negligence.  Townly  v.  Ky.  Co.  supra. 
Accordingly,  we  must  hold  that  there  was  evidence  to  go  to  the 
jury  upon  the  subject  of  the  defendant's  negligence.' 

For  the  reasons  given  the  judgment  of  ttie  circuit  court  is  re- 
versed and  the  cause  is  remanded  for  a  new  triaL 

See  note,  4  Am.  and  Eng.  Gas.  669* 
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Thbodobe  Tobeet 

V. 

HoirsTON  ASD  Texas  Central  By.  Go. 

(56  TMOi  Seports,  614.  Apnl  11,  1882.) 

The  limitation  of  one  year,  placed  by  statute  upon  actions  for  injuries  to 
the  person  of  another,  as  assaults,  battery,  wounding  or  imprlBonment,  ap- 
plies to  actions  for  injuries  from  accidents  on  railroads  also,  the  classes  above 
named  being  examples  merely,  and  not  intended  to  restrict  the  operation  of 
the  statute. 

Ebbob  from  GrajBon. 

Woods,  Wilkins  &  Cnnningham,  for  appellant. 

Statton,  ABSociate  J. — ^This  suit  was  brought  by  Theodore  Tobin 
December  the  4th,  18Y9,  to  recover  damages  for  an  injury  to  his 
person  alleged  to  have  been  received  by  nim  on  the  7th  day  of 
December,  1877,  through  the  defective  construction  of  the  com- 
pany's road,  and  the  careless  management  of  the  cars  of  the  Hous- 
ton and  Texas  Central  Railwajr  Company. 

The  statute  of  limitations  of  one  year  was  interposed  as  a  defense 
by  demurrer,  and  upon  hearing  the  same  was  sustained  and  the 
canse  dismissed. 

It  is  claimed  that  at  the  time  the  injury  was  received  there  was 
no  statute  of  limitation  in  force  in  this  state  applicable  to  the  cause 
of  action  set  out  in  the  petition,  and  that  the  court  erred  in  sustain- 
ing the  demurrer. 

The  statute  in  force  prior  to  the  adoption  of  the  Bevised  Statutes 
provided  that  "  all  actions  for  injuries  done  to  the  person  of  an- 
other, as  of  assault,  battery,  wounding  or  imprisonment,  .  .  .  shall 
be  commenced  and  sued  within  one  year  next  after  the  cause  of 
such  action  or  suit  and  not  after."  We  see  no  reason  for  holding 
the  statute  above  referred  to  was  not  applicable  to  every  form  of 
physical  injury  to  the  person,  and  the  enumeration  of  particular 
classes  of  injuries  named  in  the  statute  was  not  intended  to  limit 
the  operation  thereof,  but  only  to  give  examples  of  classes  of  in- 
juries which  would  be  embraced  in  the  language,  ^^  injuries  done 
to  the  person  of  another."  But  if  this  were  not  so  it  would  not 
help  the  cause  of  plaintifE  in  error,  for  he  complained  of  a  ^^  wound- 
ing' of  his  person,  which  is  one  of  the  examples  given  in  the 
statute. 

There  being  no  error  in  the  judgment  of  the  court  below,  the 
same  is  affirmed. 

Affirmed. 


478  WOOD  t).  LAKE  SHOBS  AND  M.  B.  RT.  00. 


Wood 

V. 

Lake  Shobe  ajstd  M.  S.  By.  Co. 

(AdvanM  Ccue,  Michigan.     October  81,  1882.) 

Where  a  bill  of  exceptions  does  not  purport  to  give  the  eTidence  in  full 
or  its  substance  it  is  presumed  on  error  that  there  was  evidence  to  justify  the 
rulings. 

A  railway  passenger,  after  the  name  of  the  station  was  called,  went  to  the 
platform  while  the  train  was  slacking  up,  and  asked  the  conductor  if  it  would 
stop  there  for  water.  The  conductor  said  it  would.  The  passenger  then  got 
upon  the  lower  step  of  the  platform,  and  when  the  train  stopped  at  the  usual 
landing  place  tried  to  step  off.  But  immediately  and  without  any  notice  or 
signal  the  train  started  with  a  jerk  and  drew  up  at  the  water  tank,  a  few  feet 
further  on,  throwing  the  passenger  to  the  ground  and  severely  injuring  him. 


moving  does  not  affect  his  right 
alighting  after  the  train  has  stopped. 

Eerob  to  Supreme  Court  of  Detroit. 

E.  T.  Wood,  for  plaintiflE.    Ashley  Pond,  for  defendant  and  ap- 
pellant. 

Maebton,  J. — ^The  defendant  requested  the  court  to  charge  the 
jury  that  the  plaintiff  was  not  entitled  to  recover  and  their  verdict 
must  therefore  be  for  the  defendant.  The  court  refused  to  so 
charge  and  this  is  alleged  as  error.  The  bill  of  exceptions  does  not 
purport  to  give  all  the  evidence  or  even  the  substance  thereof ;  the 
presumption  therefore  would  be  that  the  evidence  justified  the  rul- 
ings. There  is  however  sufficient  evidence  set  forth  in  the  record 
to  show  that  the  defendant  was  not  entitled  to  have  the  request 
made  given.  The  plaintiff  was  a  passenger  upon  a  train  of  the  de- 
fendant and  as  it  approached  a  small  station  the  name  thereof  was 
called  in  the  usual  manner.  The  plaintiff  thereupon,  as  the  train 
slacked  up,  went  onto  the  forward  platform  of  the  car  in  whidi  he 
had  been  riding,  and  inquired  of  the  conductor  if  the  train  would 
stop  at  that  place  for  water  and  was  informed  that  it  would,  the 
plaintiff  then  stepped  down  onto  the  lower  step,  while  the  cars  were 
still  in  motion,  and  when  they  came  to  a  full  stop  attempted  to 
step  down  therefrom  onto  the  platform  and  while  in  the  act  of  so 
domg  the  cars  "  started  up  with  a  jerk  and  threw  me  down."  "  This 
was  at  the  usual  and  customary  place  for  passengers  to  get  off." 
The  train  Ijien  drew  up  a  few  feet  to  the  water-tank  and  ^gain 
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stopped.  "No  Botice  or  signal  was  given  that  the  «atf  were  about  to 
move  up  to  the  tank.  ' 

It  is  claimed  that  it  was  negligence  on  the  part  of  tlie  plaintiff 
in  going  onto  and  standing  upon  the  car  platform  and  steps  wliilc 
the  car  was  in  motion.  This  may  be  true  and  might  have  prevented 
a  recoveiy  had  the  plaintiff  been  injured  while  standing  there  be- 
fore the  train  stopped.  Such  however  was  not  the  fact,  and  his 
standing  there  neither  caused  nor  contributed  to  the  injury,  other 
than  by  enabling  the  plaintiff  to  step  off  the  train  immediately 
upon  its  coming  to  a  stop.  Upon  the  stopping  of  the  train  he  had 
then  a  right  to  get  off  whatever  his  position  up  to  that  time  may 
have  been,  and  the  danger  of  his  position  up  to  then  cannot  be 
charged  against  him,  if  he  then,  in  the  usual  and  customary  man- 
ner and  place,  attempted  to  get  off.  It  might  be  argued  that  it 
was  his  auty  to  remain  seated  in  the  car  until  the  train  actually 
should  stop  and  that  had  he  done  so  this  injury  could  not  have  hap- 
pened. In  another  case  the  argument  might  be  carried  still  further 
and  it  be  said  that  a  passenger  on  a  seat  near  the  door  of  the  car  if 
injured  in  attempting  to  get  off  could  not  recover,  because  he  might 
if  seated  nearer  the  middle  of  the  car  have  avoided  the  danger. 
In  my  opinion  all  such  matters  must  be  considered  as  too  remotely 
connected  with  the  injury  to  affect  the  plaintiff's  right  of  recovery. 
If  while  the  plaintiff  is  in  an  improper  position  he  receives  an  in- 
jury this  may  prevent  a  recovery,  but  that  fact  will  not,  if  he  after- 
wards and  wnile  exercising  his  rights  at  a  proper  time  and  place 
receives  an  injury.  In  the  former  case  the  plaintiff's  own  act  may 
have  directly  ex)ntributed  to  the  injury,  whereas  the  exercise  of  a 
lawful  right,  whatever  the  previous  position  may  have  been,  cannot 
he  said  to  have  caused  or  contributed  to  the  injury.  Had  the  plain- 
tiff been  in  an  improper  position  when  the  cars  stopped  and  be- 
cause thereof  attempted  or  been  obliged  to  resort  to  unusual 
methods  to  alight  ana  been  injured  while  so  doing,  the  case  would 
be  different,  as  the  second  wrong  act  would  contribute  directly  to 
the  injury,  but  such  is  not  this  case.  The  judgment  shoula  be 
affirmeKi  with  costs. 

The  other  justices  concurred. 

See  note,  6  Am,  and  Eng.  R  R.  Gas.  186. 
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FoWLEB 
V. 

Baltdcobs  and  O.  B.  B.  Goi^ 

(18  Wett  VirgvMa  Separt$,  679.    Ifamnbtr  19,  1881.) 

In  an  action  for  an  injury  to  the  person  it  is  not  necessary  for  the  pluntiff 
to  allege  in  his  declaration  and  prove  that  he  was  exercisinff  ordinary  care 
and  was  not  therefore  guilty  of  negligence,  which  contributed  to  his  injury. 

Upon  a  demurrer  to  evidence  the  demurrant  must  be  considered  as  admit- 
ting all  that  can  reasonably  be  inferred  by  a  jury  from  the  evidence  given  by 
the  other  party,  and  as  waiving  all  the  evidence  on  his  part  which  contra- 
dicts that  of  the  other  party,  and  all  inferences  from  his  own  evidence  which 
do  not  necessarily  flow  from  it. 

Where  there  is  a  demurrer  to  evidence,  and  the  question  in  the  Appellate 
Court  is,  whether  or  not  a  fact  ought  to  be  taken  as  established  by  the  evi- 
dence either  directly  or  inferentially  in  favor  of  the  demurrer,  the  test  is: 
Would  the  court  set  aside  the  verdict,  had  the  jury  on  the  evidence  found 
the  fact.  If  the  verdict  so  flndine  the  fact  would  not  be  set  aside,  such  fact 
ought  to  be  considered  as  e8tabli»ied  by  the  evidence  demurred  to. 

The  negligence  of  the  plaintiff,  which  will  defeat  his  recovery,  must  be  a 
proximate  cause  of  the  injury.  ' 

To  bar  the  plaintiff  from  recovery,  his  alleged  act  of  negligence  must  be 
such  as  he  could,  imder  the  circumstances,  reasonably  anticipate  would  re- 
sult in  his  injury. 

The  terms  *' negligence"  and  ''ordinary  care"  are  correlative  terms.  Or- 
dinary care  depends  on  the  circumstances  of  the  particular  case,  and  is  sach 
care  as  a  person  of  ordinary  prudence  would  under  the  circumstances  have 
exercised. 

If  the  defendant  has  by  its  own  act  thrown  the  plaintiff  off  his  guard,  and 
given  him  good  reason  to  believe  that  vigilance  was  not  needed,  the  lack  of 
such  vigilance  on  his  part  is  no  bar  to  his  claim  for  damages. 

In  an  action  for  damages  the  judgment  should  be  for  the  amount  assessed 
by  the  jury  and  interest  thereon  U'om  the  date  of  the  judgment,  and  not 
from  the  date  of  the  verdict. 

Weit  of  error  and  supersedeas  to  a  judgment  of  the  circuit 
court  of  the  county  of  Harrison,  rendered  on  the  29th  day  of  June, 
18Y8,  ill  an  action  then  pending  in  said  court,  wherein  William 
W.  Fowler  was  plaintifi,  and  the  Baltimore  and  Ohio  R.  E.  Co. 
was  defendant,  flowed  upon  the  petition  of  said  company. 

Hon.  A.  B.  Fleming,  judge  of  the  second  judicial  circuity  ren- 
dered the  judCTient  coniplained  of. 

The  facts  of  the  case  fully  appear  in  the  opinion  of  the  court : 

Johnson,  Pbesident. — ^In  November,  1870,  the  plaintifE  filed  his 
declaration  in  the  circuit  court  of  Preston  county  a^unst  the  de- 
fendant in  a  suit  to  recover  damages  for  an  injury  aj^eged  to  have 
been  done  him  by  the  defendant.    At  a  term  of  said  court  held  in 
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Angnst,  1872,  the  defendant  demnrred  to  the  declaration  and  at 
the  same  time  pleaded  not  guilty.  At  a  conrt  held  on  the  16th 
day  of  April,  1874,  the  demurrer  to  the  declaration  was  overruled, 
and  the  judge  of  the  circuit  court  being  so  situated  that  it  was  im- 
proper for  him  to  preside  at  the  trial  of  the  case,  "  by  consent  of 
the  parties"  the  case  was  removed  to  the  circuit  court  of  Harrison 
county.  On  the  first  day  of  June,  1876,  a  jury  was  empanelled  to 
tiy  the  issue  joined  in  the  case,  and  on  the  6th  day  of  June,  1876, 
the  jury  rendered  a  verdict  for  the  plaintiff  for  $6600,  and  on  the 
131^  day  of  the  same  month  on  motion  of  the  defendant  the  ver- 
dict of  the  jury  was  set  aside,  and  a  new  trial  was  awarded.  On 
the  8th  day  of  December,  1876,  the  case  was  submitted  to  another 
jury,  and  on  the  16th  day  of  the  said  month  that  jury  found  for 
the  plaintiff,  subject  to  tne  defendant's  demurrer  to  evidence,  and 
assessed  the  plaintiff's  damages  at  $7250.  The  demurrer  to  evi- 
dence sets  out  all  the  evidence  in  the  case.  So  the  cajse  stood  un- 
til the  29th  day  of  June,  1878,  when  the  court  decided  against  the 
defendant  on  its  demurrer  to  the  evidence,  and  rendered  judgment 
against  it  for  the  amount  of  damages  assessed  by  the  last  jury,  to 
wit,  the  sum  of  $7250,  with  interest  thereon  from  the  16th  day  of 
December,  1876,  the  date  of  the  verdict. 

To  thistjudgment  a  writ  of  error  and  supersedeas  was  granted 
by  this  court. 

It  is  insisted  by  counsel  for  plaintiff  in  error,  that  the  demurrer 
to  the  declaration  should  have  been  sustained.  The  declaration  al- 
leged that  the  plaintiff  was  injured  by  the  carelessness  and  negli- 
gence of  the  defendant.  If  this  was  proved,  he  had  a  right  to  re- 
cover, unless  the  negligence  of  the  plaintiff  was  the  proximate 
canse  of  the  injury.  There  is  much  useless  verbiage  in  the  declar- 
ation ;  but  it  contains  enough,  if  proved,  to  sustain  the  plaintiff's 
action. 

It  is  insisted  that  the  declaration  ought  to  have  alleged  that  the 
plamtiff  when  injured  was  in  the  exercise  of  ordinary  care.  This 
was  wholly  unnecessary,  because  if  the  plaintiff's  want  of  ordinary 
care,  or  his  contributory  negligence,  was  the  proximate  cause  of  the 
injury,  it  was  purely  a  matter  of  defense,  and  need  not  be  alleged 
in  the  declaration,  the  burden  of  proof  of  such  negligence  being  on 
the  defendant.  Snyder  v.  Pittsburg,  Cincinnati  and  St.  Louis 
Eailway  Co.,  11  W.  Va.  14 ;  Sheff  et  ux.  v.  City  of  Huntington, 
16  W.  V  a.  307.  The  demurrer  to  the  declaration  was  properly 
overruled. 

Did  the  court  decide  rightly  upon  the  demurrer  to  evidence  ? 
The  rule  that  must  govern  this  court  in  reversing  a  judgment  upon 
a  demurrer  to  evidence  is  well  settled.  The  demurrant  must  be 
considered  as  admitting  all  that  can  reasonably  be  inferred  by  a 
jury  from  the  evidence  given  by  the  other  party,  and  as  waiving 
all  the  evidence  on  his  part  which  contradicts  that  of  the  other 
8  A.  &  K  R  Gas.— 81 
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party,  as  well  as  all  inferences  from  liis  own  evidence  which  do  not 
necessarily  flow  from  it.  Mahleman  v.  National  Insurance  Co.,  6 
W.  Va.  508 ;  Miller  v.  Insurance  Co.,  8  W.  Va.  515 ;  McGraw 
V.  Baltimore  and  Ohio  R.  R.  Co.,  supra ;  Richmond  and  Danville 
R.  R.  Co.  V.  Anderson,  adm'r,  31  Gratt.  812 ;  Trout  v.  Virginia 
and  Tennessee  R.  R.  Co.,  23  Gratt.  619. 

Where  there  is  a  demurrer  to  evidence,  and  the  question  in  the 
Appellate  Court  is,  whether  or  not  a  fact  ought  to  be  taken  as  es- 
tablished by  the  evidence  either  directly  or  inferentially  in  favor 
of  the  demurree,  the  test  is,  whether  the  court  would  set  aside  the 
verdict,  had  the  jury  on  the  evidence  found  the  fact.  If  the  ver- 
dict so  finding  the  fact  would  not  be  set  aside,  such  fact  ought  to 
be  considered  as  established  by  the  evidence  demurred  to.  Ware 
V.  Stephenson,  10  Leigh.  155 ;  Richmond  and  Danville  R.  R.  Co., 
V.  Anderson,  adm'r,  supra. 

From  the  evidence  in  this  case,  there  is  no  doubt,  that  the  plain- 
tiff was  entitled  to  recover,  unless  his  own  negligence  contributed 
to  the  injury.  The  negligence  of  the  plaintiff,  which  defeats  his 
recovery,  must  be  a  proximate  cause  of  the  injury.  Blaine  v. 
Chesapeake  and  Ohio  R.  R.  Co.,  9  W.  Va.  253 ;  Sheff  et  ux.  v. 
City  of  Huntington,  16  W.  Va.  307.  To  bar  the  plaintiff  from 
recovery,  his  alleged  act  of  neghgence  must  be  such,  as,  he  could 
Tinder  the  circumstances  reasonably  anticipate,  would  result  in  his 
iniury.  Washin^n  v.  B.  and  O.  R.  R.  Co.,  17  W.  Va.  190. 
The  terms  "  negligence"  and  "  ordinary  care"  are  con-elative  terms. 
Ordinary  care  depends  on  the  circumstances  of  the  particular  case 
and  is  such  care,  as  a  person  of  ordinary  pmdence  under  the  cir- 
cumstances would  have  exercised.  Norfolk  and  Petersburg  R.  R. 
Co.  V,  Ormsby,  27  Gratt.  455.  If  the  defendant  has  by  its  own 
act  thrown  the  plaintiff  off  his  guard  and  given  him  good  reason  to 
believe,  that  vigilance  was  not  needed,  the  lack  of  such  vigilance 
on  the  part  of  the  plaintiff  is  no  bar  to  his  claim  for  damages. 
Sher.  and  Red.  on  !N'eg.  §  28 ;  Pennsylvania  R.  Co.  v,  Ogier,  35 
Pa.  St.  60 ;  Ernst  v.  Hudson  River  R.  Co.,  35  N.  T.  9 ;  Morrissey 
V.  Wiggins  Feiry  Co.,  47  Mo.  521 ;  Clark  v.  The  Eighth  Avenue 
R.  Co.,  36  N.  1 .  135 ;  Newson,  adm'x,  etc.,  v.  N.  Y.  Central  R. 
Co.,  29  N.  Y.  383. 

In  the  last  mentioned  case  Johnson,  Judge,  in  delivering  the 
opinion  of  the  Court  said :  "  The  law  will  never  hold  it  imprudent 
in  any  one  to  act  upon  the  presumption,  that  another  in  his  conduct 
will  act  in  accoraance  with  the  rights  and  duties  of  both,  even 
though  such  other  has  once  conducted  himself  in  a  contrary  man- 
ner. Here  the  deceased  was  unloading  the  defendant's  cars  at  the 
Slace,  where  they  had  been  left  for  unloading,  and  at  the  very  point 
esignated  by  their  agent,  using  his  team,  as  all  the  parties  contem- 
plated, when  the  arrangement  was  made.  It  was  part  of  the  con- 
tract, that  the  deceased  or  some  other  person  should  go  there  with 
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a  team  and  take  away  the  freight,  which  the  defendants  had  trans- 
ported in  their  cars  and  left  there  to  be  taken  away  in  that  manner. 
It  is  too  plain  for  argument,  that  it  was  part  of  the  agreement,  that 
the  person  thus  going  there  for  that  purpose  should  not  be  molested 
or  endangered  in  his  person  or  property  by  any  act  or  proceeding 
on  the  part  of  the  defendant.  It  owed  nim  a  plain  and  clear  duty 
not  to  expose  him  to  danger,  while  he  was  there  employed  in  that 
manner ;  and  it  does  not  lie  with  it  to  say,  that  he  was  gnilty  of 
negligence  in  going  there  under  the  agreement,  eyen  though  the 
subordinate  flagman,  who  knew  nothing  of  the  arrangement, 
warned  him,  that  it  was  a  dangerous  place/' 

What  are  the  facts  in  this  case  if  The  plaintifE  was  on  the  road 
to  Baltimore  in  charge  of  cattle  on  a  stock-train.  He  says,  that 
when  the  train  arriyed  at  Rowlesburg,  it  was  about  eight  or  nine 
o'clock  at  night  and  was  pretty  dark.  He  says :  "  Just  oef  ore  the 
express  train  going  west  came  up^  I  left  the  caboose  to  look  after 
the  stock,  I  left  it  at  the  instance  of  a  person,  whom,  I  supposed 
from  his  actions,  to  be  the  conductor.  He  was  acting  as  conductor. 
I  went  back  westward  in  the  direction  of  the  railroad-bridge  to 
assist  Mr.  Cookman  to  get  up  his  cattle.  We  went  back  to  where 
the  cattle  were  down,  found  a  steer  down  belonging  to  Mr.  Cook- 
man.  We  used  our  poles  to  get  him  up.  Some  one  in  the  caboose 
asked  him,  if  we  would  haye  time  to  look  after  the  stock,  and  he 
said :  *  Yes,  you  will  have  time,  I  am  going  to  pull  out  shortly,  the 
main  track  is  now  mine.'  The  conductor  said  there  was  stock 
down,  that  needed  attention,  and  some  gentleman  in  the  caboose 
said:  *  Will  we  have  time  to  attend  to  the  stock?'  ...  It  was  a 
dark  Btormy  night;  the  snow* was  falling  very  fast,  when  the  ex- 
press  train  came  up.  The  express  train  was  going  westward.  The 
nrst  I  noticed  it,  it  was  almost  like  a  flash  of  li^tning  to  me ;  I 
can't  tell  how  far  oflE  it  was ;  it  was  so  close  I  couldn't  nioye.  It 
was  almost  in  the  midst  of  the  flash  I  was  struck.  I  think,  as  well 
as  my  memory  serves  me,  I  had  a  pole  punching  the  steer,  and  had 
my  back  turned  the  way  the  train  was  coming.  ...  I  think  it  was 
bnt  a  very  short  time  after  I  went  out  untu  the  train  came  up. 
We  hadn't  accomplished  anything,  we  had  just  got  to  work ;  doirt 
think  it  could  exceed  three  minutes.  .  .  .  The  express  train  gave 
no  signal,  as  it  came  up  and  passed  us ;  I  am  positive  of  that ;  I 
had  been  over  the  road  a  few  times — ^not  very  often,  I  had  noticed, 
that  the  trains  would  give  a  signal  in  passing  a  siding;  I  had 
noticed,  that  they  would  blow  a  whistle,  slack  their  speed  and  ring 
a  bell.  The  express  train,  when  it  passed  us,  was  running  at  a  yery 
rapid  speed.  ...  I  was  hurt  by  this  train ;  my  right  thigh  was 
broken  in  two  places,  and  my  right  arm  was  broken  and  my  head 
brdsed." 

Stephen  L.  Blake,  another  witness  for  plaintiff,  said :  "  The  con- 
ductor came  in  just  before  they  went  out  the  last  time,  or  at  least 
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a  man  that  claimed  to  be  conductor,  and  notified  the  drovers,  that 
if  they  wanted  to  see  after  their  cattle,  they  had  better  do  it,  his 
time  was  oat  and  he  was  entitled  to  the  main  track,  and  was  going 
to  pnll  out  in  a  very  short  time,  and  Mr.  Cookman  and  Mr.  Fowler 
then  went  out  to  look  after  their  cattle." 

John  Alexander,  another  of  plaintiff's  witnesses,  said :  *^  The  con- 
ductor came  in  from  behind  and  said,  there  were  cattle  down  in 
the  train  behind  us,  and  we  had  better  look  after  them.  Cookman 
and  Fowler  were  sitting  in  the  caboose,  when  this  remark  was  made. 
The  conductor  said,  the  cattle  had  better  have  attention  paid  them 
and  try  to  get  them  up,  before  he  pulled  out.  The  conductor  said, 
he  would  not  have  many  more  minutes  to  stay  there,  said,  he  had  a 
right  to  the  road  and  would  pull  out  in  a  few  minutes.  When  the 
conductor  came  in  and  made  these  remarks,  Mr.  Fowler  and  Mr. 
Cookman,  who  were  sitting  together,  got  up  and  went  out  of  the 
caboose  to  see  to  their  cattle.    They  started  out  immediately." 

The  testimony  under  the  rule,  that  governs  us,  shows,  that  in 
pursuance  of  the  assurance  of  the  conductor  of  the  stock-train  the 
plaintiff  went  out  to  look  after  the  cattle  and  was  trying  to  get  a 
steer  up,  standing  with  his  back  toward  the  approaching  train  while 
thus  employed  ;  that  it  was  a  dark  and  stormy  night,  and  within  a 
few  minutes  after  he  commenced  his  task,  the  express  taain  at  rapid 
speed  without  giving  any  signal  swept  by  the  siding  and  inflicted 
tne  injiiry  complained  of.  Tinder  these  circumstances  was  the 
plaintife  guilty  of  contributory  negligence  ?  He  did  not  know  the 
schedule-time  of  the  trains.  He  did  not  know,  that  the  stock-train 
was  not  entitled  to  the  main  track,  but  of  course  supposed  it  was. 
as  the  conductor  had  assured  himj  that  such  was  the  fact.  Of 
course  thus  assured  he  was  thrown  completely  off  his  guaixi  by  the 
act  of  the  defendant  and  supposed  there  was  no  danger,  and  he  was 
justified  in  apprehending  none ;  and  apprehending  no  danger  under 
these  circumstances  he  was  not  guilty  of  negligence,  if  he  did  not 
look  for  a  train.  There  was  no  necessity  to  look.  The  conductor 
told  him,  there  was  no  danger,  in  effect,  that  while  he  went  to  look 
after  the  cattle,  it  was  not  possible  for  a  train  to  pass.  He  cer- 
tainly under  these  circumstances  was  not  guilty  of  negligence,  that 
contributed  to  his  injury ;  and  the  court  was  fully  authorized  to 
decide  for  him  upon  the  demurrer  to  evidence.  If  the  jury  upon 
the  same  facts  had  found  for  the  plaintiff,  we  would  not  be  autho- 
rized to  set  aside  the  verdict. 

But  the  circuit  court  committed  manifest  error  in  giving  judg- 
men£  for  interest  from  the  date  of  the  verdict.  In  an  action  for 
damages  the  judgment  should  be  for  the  amount  assessed  by  the 
jury  and  interest  on  this  amount  from  the  day  the  judgment  is 
actually  rendered,  and  not  from  the  date  of  the  verdict.  Hawker 
V.  B.  and  O.  R.  R.  Co.,  15  W.  Va.  628. 

The  judgment  of  the  circuit  court  in  this  case  must  be  reversed. 


DOBIECKI  V.  SHARP.  485 

with  cofits  to  the  plaintiff  in  error;  and  this  Court  proceeding  to 
render  such  iudgment,  as  the  circuit  court  should  have  rendered, 

i'ndgment  is  nere  entered  for  the  plaintiff  a^nst  the  defendant  for 
(7250.00,  the  amount  of  damages  assessed  bj  the  jury,  with  in- 
terest thereon  from  the  date  of  the  judgment  m  the  circuit  court. 
Judges  Haymond  and  Green  concurred. 
Judgment  reversed. 


Maby  Ann  Dobiecki,  Eespondent, 

V. 

Thomas  R.  Shabp,  Receiver,  etc..  Appellant. 

(88  New  York  Bep<nU,  208.) 

In  an  action  brou^t  to  recover  damages  for  alleged  negligence  causing  the 
death  of  D.,  plaintiS's  testator,  plaintiff's  evidence  tended  to  show  that  D. 
crossed  the  tracks  of  the  railroad  operated  by  defendant  in  front  of  an  ap- 
proschinp^  train,  to  a  platform  constructed  for  the  accommodation  of  passen- 
gers taking  local  trains,  and  after  reaching  and  while  standing  upon  the 
platform  was  struck  by  a  car  of  the  train  and  killed.  Tne  train  was  an  ex- 
press train  which  did  not  stop  at  the  platform.  The  car  projected  from  three 
toftTe  inches  over  the  platform.  Held,  that  the  questions  as  to  negligence 
and  contributory  negligence  were  properly  submitted  to  the  jury ;  that  proof 
of  the  construction  of  car  and  platform  so  that  the  former  projected  over  the 
Istter  was  sufficient  to  make  the  question  of  defendant's  negligence  one  of 
fact;  that  the  fact  that  the  platform  in  question  was  not  connected  with  a 
depot,  but  simply  for  the  accommodation  of  a  certain  class  of  passengers,  did 
not  exonerate  defendant  from  liability ;  that  it  was  not  to  be  assumed  with- 
out proof  that  D.  must  have  known  that  the  platform  was  for  a  train  which 
he  did  not  intend  to  take,  so  that  he  was  negligent  in  being  there;  also  that 
D.  had  a  right  to  assume  that  he  could  stand  upon  the  platform  without 
being  exposed  to  unnecessary  hazard  or  danger. 

It  seems  that  under  ordinary  circumstances  a  traveler  is  justified  in  going 
upon  a  platform  erected  for  the  accommodation  of  passengers  and  in  waiting 
there  to  take  any  passing  train. 

Ri^s  V.  The  M.  8.  &  L.  R.  Co.  (12  Jurist  [N.  8.]  626) ;  Watkins  «.  G.  W. 
R  Co.  (37  L.  T.  [N.  8.]  193),  distinguished. 

The  court  was  requested  by  defendant's  counsel  but  refused  to  charge, 
*  that  if  the  jury  believe  the  deceased  was  standing  on  the  platform  as  the 
trun  approached,  and  with  knowledge  of  its  approach  placed  himself  in  such 
a  position  as  to  be  struck  by  the  train,  the  plaintiff  cannot  recover."  Held, 
no  error;  as  the  request  if  granted  would  have  required  the  deceased  not  only 
to  exercise  proper  care  and  diligence,  but  to  guard  against  the  improper  con- 
struction of  defendant's  cars,  of  which  he  ha^  no  knowledge. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Coart,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 
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Tliifl  action  was  brought  to  recover  dama^  for  all^?ed  negli- 
gence, causing  the  death  of  Wkdislaus  Dobiecki,  plaintifirs  testator. 

The  defendant  was  at  the  time  of  the  accident  operating  the  rail- 
road of  the  Long  Island  Railroad  Company,  which  ran  through 
Atlantic  avenue,  in  the  city  of  Brooklyn.     Two  kinds  of  trains 
were  run  upon  the  avenue,  express  or  through  trains,  which  made 
no  stops  on  the  avenue,  and  trains  for  local  business,  called  rapid 
transit  trains.     For  the  accommodation  of  passengers  taking  these 
local  trains,  platforms  had  been  erected  in  the  street  on  each  side 
of  the  railway.    The  deceased  was  struck  by  an  express  train  and 
killed.     After  the  train  was  in  sight  he  crossed  the  track  in  front 
of  it  to  one  of  these  platforms,  and  as  plaintiflPs  evidence  tended  to 
show,  had  reached  and  was  standing  upon  the  platform  when  he 
was  struck.     The  evidence  upon  this  point  was  conflicting,  defend- 
ant's evidence  tending  to  show  that  ne  was  struck  by  the  engine 
before  he  reached  the  platform.     It  appeared  that  the  cars  of  the 
passenger  train  projected  over  the  platform  from  three  to  five 
inches.     The  court  charged  in  substance  that  unless  the  jury  were 
satisfied  that  the  deceased  was  overtaken  by  the  train  before  he  had 
crossed  the  track,  and  before  he  had  secured  himself  on  the  other 
side,  either  on  the  platform  or  elsewhere,  there  was  negligence  on 
his  part  which  would  prevent  a  recovery ;"  but  if  the  deceased 
stood  upon  the  platform  where  he  had  a  right  to  stand,  and  where 
he  could,  apparently,  stand  in  safety,  and  not  knowing  the  fact  of 
this  projection,  the  widening  of  the  car — suppose  that  he  stood  at 
the  edge  of  the  platform,  and  standing  there  he  was  carried  away 
on  account  of  tnis  projection,  then  of  course  the  injury  wonld  be 
caused  by  that,  and  that  is  a  question  for  you  to  determine.     Was 
he  standing  there  on  the  edge  of  the  platform,  and  was  that  the 
way  the  injury  happened  ?    If  so,  then  we  find  one  cause  of  the 
accident,  at  least  one  assistant  cause,  in  the  improper  construction ; 
for  it  was  improper  so  to  construct  it,  having  reference  to  this  plat- 
form."   Plaintin's  counsel  requested  the  Court  to  charge  that  "  if 
the  jury  believed  the  deceased!^  was  standing  on  the  plattorm  as  the 
train  approached,  and  with  knowledge  of  its  approach  placed  him- 
self in  such  a  position  as  to  be  struck  by  the  train,  the  plaintiff  can- 
not recover."    This  request  was  refused,  and  said  counsel  excepted. 

The  further  and  material  facts  are  stated  in  the  opinion. 

Edward  E.  Sprague  for  appellant.  Plaintiff  should  have  been 
non-suited  on  the  ground  that  the  testimony  failed  to  establish  any 
negligence  on  the  part  of  the  defendant.  Weston  v.  N.  Y.  El.  Ic. 
K.  Co.,  73  N.  Y.  595 ;  Oornman  v.  Eastern  Co.  R  R.  Co.,  4  H. 
&  N.  781 ;  Blackman  v.  L.  B.  &  S.  C,  17  W.  R.  769 ;  Rigg  v. 
M.  S.  &  L.,  12  Jurist  (N.  S.),  525 ;  Cockle  v.  S.  E.,  20  W.  R  764; 
Prayer  v.  B.  &  E.,  24  L.  T.  (N.  S.J  366 ;  Rinff  v.  Cohoes,  77  N. 
Y.  83.  As  the  injury  sustained  could  not  have  been  expected,  de- 
fendant was  not  bound  to  guard  against  it.    Cleaveland  v.  N.  J. 
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Stbt.  Co.,  68  N.  Y.  306,  313  ;  Dougaii  v.  Champlain  Tr.  Co.,  56  id. 
1 ;  Lof  tus  V.  Union  Ferry  Co.,  84  id.  455 ;  Hale  v.  Smith,  78  id. 
480 ;  Heinemann  v.  Heard,  62  id.  448 ;  Hart  v.  Hudson  R.  R.  Co., 
84  id.  56.  Bnt  plaintifE  was  bound  to  show  something  more  than 
an  improper  construction  of  the  platform  or  cars ;  she  waa  bound 
to  show  tnat  this  negligence  was  the  cause  of  the  injury.  Ring  v, 
Gohoes,  77  N.  Y.  90 ;  Deyo  v.  N.  Y.  C,  34  id.  916 ;  Reynolds  v. 
X.  Y.  C,  58  id.  248,  252.  The  plaintiff  should  have  been  non- 
suited on  the  further  ground  of  contributory  negligence.  Wilds 
«.  H.  R  R  R.,  24  N.  Y.  434 ;  Eckert  v.  L.  T.  R.  R.,  43  id.  502 ; 
Belton  «.  Baxter,  54  id.  245 ;  D.  L.  &  W.  R.  R.  v.  Napheys,  90 
Penn.  St.,  135 ;  Rigg  v.  M.  S.  &  L.,  12  Jurist  (N.  S.),  525  ;  Rey- 
nolds V,  N.  Y.  C,  58  N.  Y.  248,  252.  There  is  no  presumption  of 
law  that  the  deceased  exercised  proper  care  at  the  time  of  the  acci- 
dent.   Cordell  v.  N.  Y.  C,  75  N.  Y.  330. 

Samuel  Hand  for  respondent.  This  action  is  well  brought  against 
the  defendant  bb  receiver,  altliough  not  against  him  as  an  individual. 
Camp  V.  Barney,  4  Hun.  373 ;  Cordot  v.  Barney,  63  N.  Y.  281. 
The  deceased  nad  a  right  to  stand  upon  any  psai;  of  the  Fulton 
avenue  platform,  unless  specially  warned  against  doing  so.  Wes- 
ton V.  N.  Y.  El.  R.  R.  Co.,  73  K  Y.  695  ;  Bessel  v.  K.  Y.  C.  R. 
K.  Co.,  84  id.  241;  Hoffman  i;.  Same,  75  id.  605;  Hulburt  t;. 
Same,  40  id.  145.  The  real  question  at  issue,  then,  was  simply  one 
of  fact,  and  was  a  question  solely  for  the  jury.  Robinson  v.  Reyn- 
olds, 82  N.  Y.  103 ;  Van  Tuyl  v.  Westchester  F.  Ins.  Co.,  55  id. 
657 ;  Kolan  v.  Brooklyn,  etc.,  R.  R.  Co.,  25  A.  L.  J.  73.  A  re- 
quest to  charge  must  be  in  such  form  that  the  judge  may  properly 
cliarge  in  the  terms  of  the  request  as  made,  without  qualification, 
or  his  refusal  will  not  be  ground  for  error.  Bagley  v.  Smith,  10 
N.  Y.  489  ;  Carpenter  v.  Stillwell,  11  id.  61 ;  Keller  v.  N.  Y.  C. 
R.  R.  Co.,  24  Blow.  Pr.  172.  It  is  not  his  duty  to  separate  the 
eood  from  the  bad.  Willets  v.  Sun.  Mut.  Ins.  Co.,  45  N.  Y.  45  ; 
Clirisholm  v,  Northern  Trans.  Co.,  61  Barb.  363,  381 ;  Shoemaker 
t?.  Glens  Falls  Ins.  Co.,  60  id.  84,  96.  The  law  presumes  that  every 
man  is  desirous  of  avoiding  bodily  harm.  Morrison  v.  N.  Y.  C. 
R  R.  Co.,  64  N.  Y.  643. 

Miller.  J. — The  first  question  to  be  determined  in  consider- 
ing this  case  is  the  alleged  negligence  of  the  defendant.  The 
claim  in  this  respect  is  that  the  cars  were  so  constructed  as  to 
project  over  the  edge  of  the  platform  from  three  to  five  inches, 
and  that  this  was  me  cause  of  the  testator's  death.  That  they 
did  60  project  is  not  questioned,  although  there  is  some  discrepancy 
in  the  testimony  as  to  the  extent  of  the  projection.  Assuming 
that  they  did  extend  beyond  the  platform  to  the  smallest  extent 
proven,  and  in  this  form  may  have  caused  the  death  of  the  deceased 
or  injured  persons  upon  the  platform,  some  evidence  was  presented 
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that  the  cars  were  improperly  constructed,  and  it  was  a  question 
of  fact  for  the  juiy  wnether  this  was  negligence  on  the  part  of  the 
defendant.    The  fact  that  the  platform  in  question  was  not  con- 
nected with  a  depot  and  merely  for  the  accommodation  of  a  certain 
class  of  passengers  in  stepping  off  and  on  the  cars,  does  not  exon- 
erate the  defendant  from  liability  unless  it  is  entirely  apparent 
that  the  deceased  was  improperly  there  or  was  himself  negligent, 
for  even  conceding  that  it  was  made  for  the  specific  purpose  named, 
it  was  one  of  the  questions  to  be  determined  by  the  jury  from  the 
evidence  whether  the  deceased  was  properly  there.     Under  ordi- 
nary circumstances  a  traveler  would  be  justified  in  going  upon  a 
platform  erected  for  the  accommodation  of  passengers,  and  in 
waiting  there  to  take  any  passing  train.     It  is  not  to  be  assumed, 
without  proof,  that  the  deceased  must  have  known  that  the  plat- 
form was  for  a  train  which  he  did  not  intend  to  take,  and  that  he 
was  negligent  in  being  there.     The  contention  that  the  plaintiff 
was  bound  to  show  something  more  than  an  improper  construction 
of  the  platform  or  cars,  and  that  she  was  bound  to  prove  that  this 
negligence  was  the  cause  of  the  injury  is  suflSciently  answei'ed  by 
the  remark  that  some  of  the  evidence  tended  in  that  direction. 
There  were  marks  of  blood  on  the  platform.    The  satchel,  hat,  and 
umbrella  of  the  deceased  were  found  there,  and  his  body  lay  about 
five  feet  west  of  the  platform.     From  these  and  other  circum- 
stances, and  in  view  of  the  facts,  it  may  have  been  a  legitimate  in- 
ference that  the  death  of  the  testator  was  caused  by  the  negligence 
of  the  defendant.    We,  therefore,  think  that  there  was  no  error 
committed  in  refusing  the  motion  of  the  defendant  for  a  nonsuit 
upon  the  ground  that  the  testimony  failed  to  establish  any  negli- 
gence of  the  defendant.     The  question  raised  on  the  motion  for  a 
nonsuit  as  to  the  contributory  negligence  of  the  deceased  was  also 
for  the  jury.    There  was  conflicting  evidence  to  be  weighed  and 
reconciled  in  regard  to  the  conduct  of  the  deceased,  and  as  to 
whether  he  was  struck  while  crossing  the  railroad  track  or  while 
on  the  platform.     There  was  proof  showing  that  he  had  crossed 
the  track  in  front  of  the  train  and  reached  the  platform  when  it  is 
claimed  he  was  struck.     In  view  of  the  finding  of  the  jury,  the 
testimony  as  to  this  fact  is  entitled  to  the  most  lavorable  construc- 
tion for  the  plaintiff,  and  being  there  it  is  not  to  be  assumed  as  a 
fact  that  he  placed  himself  in  a  dangerous  position  which  neces- 
sarily established  contributory  negligence.     The  claim  of  the  ap 
pellant's  counsel  that  the  deceaseawas  chargeable  with  knowledge 
of  the  draft  of  an  express  train  while  passing,  and  was  precluded 
from  a  recovery  by  notplacing  himseli  beyond  the  line  of  danger, 
is  not  well  founded.     While  he  had  no  right  to  expose  himseli  to 
danger  by  making  close  calculations  as  to  the  speed  of  the  train  by 
taking  any  unusual  risks,  it  by  no  means  follows  because  he  was 
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npon  the  platform  at  this  time  that  he  was  there  without  right,  and 
was  chargeable  with  contributory  negligence. 

We  think  he  had  a  ri^ht  to  be  upon  the  platform  for  the  pur- 
pose of  prosecuting  the  lourney  he  had  st£ui;ed  to  take.  It  was 
erected  for  the  accommodation  of  travelers,  and  thej  have  a  right 
to  assume  that  they  may  be  there  without  being  exposed  to  unnec- 
essary hazard  or  danger.  Brassell  v.  N.  Y.  C.  &  tf.  R.  R.  R.  Co., 
84  N.  Y.  241 ;  S.  C.  3  Am.  &  Eng.  R.  R.  Cas.  380 ;  Weston  v.  N.. 
Y.  EL  R.  R.  Co.,  Y3  id.  595.  They  are  invited  to  come  there,  and 
BO  far  as  is  necessary  to  remain  for  the  purpose  of  traveling  in  the 
cars.  As  a  matter  of  course  they  are  bound  to  be  careful  and  cau- 
tions in  not  exposing  themselves  to  needless  danger,  and  they  would 
not  be  free  from  negligence  if  while  a  train  was  passing  they  un- 
necessarily placed  themselves  in  a  position  to  be  struck  and  injured 
by  it  They  must  employ  reasonable  care  and  circumspection  in 
their  conduct  while  there,  and  if  they  fail  to  do  this  they  have  no 
redress  if  injuries  occur.  The  cases  cited  by  the  defendant's  coun- 
sel to  sustain  the  position  that  the  company  is  not  liable  under  cir- 
cumstances like  those  here  presented  are  not  analogous,  as  will  be 
seen  by  an  examination  of  the  same.  In  Rigg  v.  The  M.  S.  &  L. 
E.  Co.,  Part  1, 12  Jurist  (N".  S.),  525,  the  injury  was  caused  by  the 
deceased  while  under  a  temporary  infliction  caused  bv  himself.  He 
was  running  arm  and  arm  with  a  companion  in  a  footway  by  the 
side  of  the  railroad  to  catch  the  train,  and  caught  his  foot  in  the 
interstices  between  the  planks  of  which  the  footway  was  made,  and 
both  himself  and  his  companion  fell  over  on  the  rails  as  the  train 
came  in.  The  deceased  was  killed,  and  his  companion  saved  him- 
self with  great  difiiculty.  The  platform  was  too  narrow  for  two 
to  walk  abreast,  and  the  condition  of  the  parties,  who  had  been 
drinking  freely,  prevented  the  exercise  of  due  care  and  caution. 
It  was  held  that  the  railroad  company  was  not  negligent,  and  no 
recovery  could  be  had.  The  question  was  different  from  tlie  one 
now  considered,  and  the  case  cited  is  not  in  point.  In  Watkins  v. 
Great  Western  R  Co.,  37  L.  T.  (N.  S.)  193,  a  railway  porter  was 
standing  on  a  plank,  in  broad  day  light,  thrown  across  from  para- 
pet to  parapet  of  a  foot-bridge  connecting  the  two  platforms  of  a 
station,  cleaning  a  lamp,  when  the  plaintiff,  accompanying  her 
daughter  to  a  train,  in  crossing  the  bridge  struck  her  head  against 
the  plank,  and  was  injured,  and  it  was  held  that  the  plaintiff  could 
not  recover.  It  was  said  by  Denman,  J.,  that  the  obstruction  was 
one  which  the  plaintiff  could  have  seen  if  she  had  not  been  walk- 
ing with  her  eyes  toward  the  ground.  That  the  accident  did  not 
happen  owing  to  any  breach  of  duty  on  the  part  of  the  defendant, 
but  solely  owing  to  the  unfortunate  circumstance  that  the  plaintiff 
walked  with  her  eyes  on  the  ground  instead  of  looking  before  her. 
The  contributory  negligence  of  the  plaintiff  was  very  obvious  in 
the  last  case  cited,  and  me  case  has  no  bearing  upon  the  question 
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now  considered.  It  is  not  insisted,  as  we  understand,  in  the  case 
considered,  that  inasmuch  as  the  deceased  was  standing  on  a  rail- 
road platform  he  was  entitled  to  absolute  protection  upon  every 
part  of  it,  and  not  bound  to  loojt  out  for  himself.  There  was  proof 
tending  to  show  that  he  had  reached  the  platform  after  crossing 
the  railroad  track,  and  then  was  struck  bj  the  passing  train.  It  is 
perhaps  a  close  question  whether  he  was  negligent,  but  in  view  of 
all  the  evidence  it  was,  we  think,  a  fair  (j[uestion  for  the  jury  to 
determine  whether  he  was  chargeable  with  contributory  nefflect, 
and  their  determination  that  he  was  not  cannot  be  re^rded  as  a 
matter  of  mere  conjecture  or  speculation,  but  might  nave  been 
reached  after  a  fair  and  full  consideration  of  all  the  evidence.  It 
follows  that  there  was  no  error  in  denying  the  motion  for  a  nonsuit 
upon  the  ground  last  considered. 

The  request  to  charge  the  jury :  "  That  if  the  jury  believe  that 
the  deceased  was  standing  on  the  platform  as  the  train  approached, 
and  with  knowledge  of  its  approach  placed  himself  in  sum  a  posi- 
tion as  to  be  struck  by  the  train,  the  plaintiflE  cannot  recover,"  was 
properly  refused.  It  was  covered  by  the  charge  made,  and  the  re- 
quest, if  granted,  would  have  required  the  deceased  not  only  to  ex- 
ercise proper  care  and  vigilance,  out  to  guard  against  the  improper 
construction  of  the  defendant's  cars,  of  which  he  had  no  knowledge. 
If  he  had  been  out  of  the  reach  of  the  cars  if  constructed  in  the 
usual  manner,  under  the  request  the  company  would  be  exonerated 
from  negligence  arising  from  the  defective  construction  which  it 
is  claimed  caused  the  testator's  death.  Ko  such  vigilance  is  de- 
manded by  the  law. 

The  reauest  made  to  charge  that  t^ere  was  no  presumption  of 
law  that  tne  deceased  exercised  proper  care  at  the  time  of  the  ac- 
cident was  also  covered  by  the  cnarge  as  made,  and  a  repetition  of 
it  was  not  required. 

There  was  no  error  upon  the  trial,  and  the  judgment  should  be 
affirmed. 

All  concur,  except  Finch  and  Tracy,  JJ.,  dissenting. 

Judgment  affirmed. 

See  note,  6  Am.  and  Eng.  R.  R.  Cas.  136. 


Thomas  Mubfhy,  as  Administrator,  etc«  Bespondent, 

I  V. 

The  New  York  Central  and  Hudson  River  R.  R.  Co.,  Appellant 

(88  New  York  Eeport$j  445.) 

In  an  action  under  the  statute  (chap.  450,  Laws  of  1847,  as  amended  by 
chap.  78,  Laws  of  1870),  to  recoyer  damages  for  negligence  causing  death, 
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the  necessary  funeral  expenses  of  the  deceased  are  proper  items  of  damages, 
where  any  of  those  for  whoso  benefit  the  action  is  brought  are  legally  bound 
to  pay  such  expenses ;  and  proof  thereof  is,  therefore,  competent.  (Andrews, 
Ch.  J.y  dissenting.) 

It  is  inunaterial  that  all  of  those  interested  in  the  recoYery  are  not  legally 
bound  to  pay  such  expenses. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
CJourt,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  28,  1881,  which  aflirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence causing  the  death  of  Ellen  Murphy,  plaintifPs  intestate. 

The  deceased,  on  April  10,  1868,  took  a  train  known  as  the  De 
Witt  special,  upon  defendant's  road,  at  Syracuse,  to  go  to  East 
Syracuse.  The  train  in  question  was  run  for  the  purpose  of  car- 
rying defendant's  employees  to  the  work-shop  upon  their  road,  and 
it  also  carried  passengers.  By  the  side  of  track  No.  3,  and  on  the 
south  thereof,  was  track  No.  2,  and  south  of  that,  track  No.  1,  of 
defendant's  main  line.  After  the  train  stopped  the  deceased 
alighted  therefrom  on  the  south  side,  in  company  with  one  Miss 
Brassell ;  on  alighting  they  stepped  upon  track  No.  2,  and  stai-ted 
in  a  southwesterly  direction  across  the  track  toward  the  Butler 
gate.  They  had  taken  but  a  few  steps  when  an  express  train  struck 
and  killed  them.  The  administrator  of  Miss  Brassell  brought  suit 
against  defendant  and  recovered  judgment ;  the  case  is  reported  in 
84  N.  Y.  241. 

The  plaintiff  herein  was  the  husband  of  the  deceased  ;  upon  the 
trial  as  a  witness  in  his  own  behalf  he  was  asked  and  was  permitted 
to  state  under  objection  and  exception  the  amount  of  the  necessaiy 
funeral  expenses  of  the  deceased. 

George  N.  Kennedy,  for  appellant. 

Hiscook,  GiflFord  &  Doheny,  for  respondent.  The  action  hcms^ 
to  recover  the  pecuniary  damages  sustained  by  the  next  of  kin  of 
the  deceased,  it  was  proper  to  show  the  nature  of  the  services  eho 
was  accustomed  to  render  such  next  of  kin.  (Lilley  v.  H.  R.  R. 
R.  Co.,  24  N.  471.)  It  was  proper  to  show  the  amount  of  the 
funeral  expenses,  they  being  a  part  of  the  pecuniary  damages. 
(Roeder  v.  Ormsby,  22  How.  Pr.  270.) 

Easl,  J. — There  is  no  material  diflEerence  between  the  facts  of 
this  case  and  those  of  the  case  of  Brassell  v.  N.  Y.  C.  and  H.  R. 
R  R.  Co.  (84  N.  T.  241;  S.  C.  3  Am.  and  Eng.  R.  R.  Cas.  380), 
in  which  it  appears  that  the  deceased  there  was  killed  by  the  same 
accident,  and  hence  upon  the  authority  of  that  case  this  judgment 
must  be  affirmed,  unless  the  exception  taken  by  the  counsel  lor  the 
defendant  to  proof  by  the  plaintiff  of  the  necessary  funeralexpenses 
of  the  deceased  was  well  taken.     Section  2  of  chapter  450  of  the 
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Laws  of  1847,  as  amended  by  chapter  78  of  the  Laws  of  1870,  pro- 
vides that  the  amonnt  to  be  recovered  in  evciy  case  like  this  shall 
be  "  for  the  exclnsive  benefit  of  the  husband  or  widow  and  next  of 
kin"  of  the  deceased  person,  and  shall  be  distributed  to  the  ^^  hus- 
band or  widow  and  next  of  kin"  in  the  proportions  provided  by 
law  in  relation  to  the  distribution  of  the  personal  property  of  per- 
sons dving  intestate ;  and  that  the  jury  may  give  sucn  damages  as 
they  shall  deem  a  fair  and  just  comj)en8ation,  not  exceeding  $5000, 
with  reference  to  the  pecuniary  injuries  resulting  from  the  death 
to  the  husband  or  widow  and  next  of.  kin  of  the  deceased  person. 
Under  a  similar  statute  in  England  it  has  been  held  that  funeral 
expenses  cannot  be  recovered.  (Dalton  v.  South-eastern  Ry.  Co., 
4  C.  B.  (N.  S.)  296 ;  Boulter  v.  Webster,  13  Weekly  Rej).  289.) 
But  in  this  country,  so  far  as  I  can  discover,  it  has  been  uniformly 
held  that  the  plaintiff  can  recover  such  expenses  if  the  law  imposes 
upon  the  relatives  for  whose  benefit  the  suit  is  brought  the  obliga- 
tion to  bear  them.  (Penn.  R.  R.  Co.  v.  Bantom,  64renn.  St.  495; 
Owen  V.  Brockschmidt,  54  Mo.  285 ;  Roeder  v.  Ormsby,  22  How. 
Pr.  270.)  The  amount  of  the  necessary  funeral  expenses  is  an 
item  of  the  pecuniary  damages  suffered  from  the  death  by  the  par^ 
obliged  to  pay  them,  and  here  these  expenses  fell  upon  the  plaintin, 
the  nusband  of  the  deceased.  The  action  was  brought  for  the 
benefit  of  himself  and  his  children,  and  under  section  11  of  the  act, 
chapter  782  of  the  Laws  of  1867,  he  was  entitled  to  receive  one 
third  of  the  amount  recovered,  and  the  o'ther  two  thirds  were  to  be 
divided  equally  among  his  children.  Under  the  statute  of  1847  as 
amended  it  matters  not  that  some  of  the  next  of  kin  for  whom  the 
action  is  prosecuted  may  suffer  greater  pecuniary  loss  from  the 
death  than  others.  The  simi  to  be  recovered  by  the  personal  rep- 
resentative represents  the  entire  pecuniary  loss  resulting  from  tne 
death  to  each  and  all  the  relatives  mentioned  in  the  statute.  It  is 
immaterial,  therefore,  that  the  children  were  not  bound  to  defray 
these  funeral  expenses  and  that  all  of  them  fell  exclusively  upon 
the  husband.  They  form  an  item  of  the  pecuniary  loss  caused  by 
the  death,  and  were  proper  for  the  consideration  oi  the  jury  in  es- 
timating the  damages  to  be  awarded. 

The  judgment  snould,  therefore,  be  affirmed. 

All  concur,  except  Andrews,  Ch.  J.,  who  dissents  in  respect  to 
allowance  of  funeral  expenses ;  Rapallo,  J.,  absent. 

Judgment  affirmed. 

See  Brassell  v.  N.  T.,  etc.,  R.  R  8  Am.  &  Eng.  R.  R  Oas.  880. 
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V. 

Edward  Bonifield. 

(Adwxnce  Oaae^  lUinaia,    September  28,  1882.) 

In  aa  action  by  an  administrator  to  recover  damages  of  a  raibroad  company 
for  negligence,  causing  the  death  of  the  intestate,  the  question  of  negligence, 
and  its  comparison  as  between  the  deceased  and  the  defendant,  is  one  of 
fact,  and  whether  it  is  found  correctly  can  only  be  inquired  into  by  the  Ap- 
pellate Oourt. 

So,  where  a  jury  has  found,  from  the  evidence,  that  the  act  of  a  passenger 
in  alighting  from  a  train,  at  the  time  and  under  the  circumstances  appearing, 
was  Bught  negligence,  and  the  negligence  of  the  servants  of  the  railroad  com- 
pany in  starting  its  train,  when  compared  with  that  of  the  passenger,  was 
gross,  and  such  finding  is  sustained  by  the  Appellate  Court,  it  is  conclusive 
on  this  court,  and  cannot  be  re-examined. 

The  value  of  a  certain  fact  in  evidence  depends  largely  on  the  attendant 
circumstances.  Hence  what  acts  are  negligent,  depends  upon  other  facts 
and  circumstances.  It  may  be  true  that  alighting  from  a  train  of  cars  while 
in  motion  is  negligence  when  the  railroad  company  is  not  in  fault,  and  the 
train  has  considerable  speed,  but  it  is  not  necessarily  true  when  it  is  a  ques- 
tion of  comparative  negligence. 

It  is  the  settled  doctrine  of  this  court,  that  what  is  or  is  not  negligence  in 
a  particular  case  is  a  questson  of  fact  to  be  found  by  the  jury,  and  it  is  equal- 
ly well  settled  that  a  question  of  comparative  negligence  is  one  for  the  jury. 

If  a  plaintiff  by  the  evidence  establishes  a  liability  on  the  part  of  the  de- 
fendant to  him,  he  will  have  a  right  to  a  recovery,  and  it  is  not  error  to  so  in- 
struct the  jury,  leaving  them  to  find  the  amount  of  the  damages  from  the 
erideDce. 

Fourteen  hundred  dollars  damages  in  an  action  by  an  administrator  against 
a  railroad  company,  to  recover  for  gross  negligence,  causing  the  death  of  the 
plaintiff's  intestate,  even  if  this  court  may  review  the  case  as  to  damages,  is 
not  so  large  as  to  require  a  reversal. 

Apphal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  McLean 
county ;  the  Hon.  Owen  T.  Reeves,  Judffe,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  tne  appellant. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

"Walkeb,  J. — ^It  appears,  and  it  is  not  disputed,  that  on  the  28th 
day  of  October,  1880,Teter  Ely,  deceased,  having  attended  a  poli- 
tical mass  meeting  at  Bloomington,  at  about  hali-past  ten  o'clock 
at  night  took  the  cars  at  that  place  for  the  town  of  McLean,  where 
he  resided.  On  the  arrival  of  the  train  at  that  place,  in  alighting 
from  the  train  he  was  thrown  by  the  motion  of  the  cars,  or  fell  on 
the  platform,  receiving  injuries  from  which  he  died  some  three 
months  afterwards.  He  brought  suit  in  his  lifetime  to  recover 
damages  from  the  company  for  the  injury,  but  having  died  before 
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a  trial,  the  suit  was  revived  in  the  name  of  his  administrator,  to  re- 
cover for  his  widow  and  next  of  kin.  On  a  trial  the  jury  f oxmd  a 
verdict  in  favor  of  plaintiff  for  $1400,  and  after  overruling  a  mo- 
tion for  a  new  trial  the  court  rendered  a  judgment  on  the  verdict 
Defendant  appealed  to  the  Appellate  Court,  and  on  a  trial  therein 
the  judgment  was  affirmed,  and  the  case  is  brought  to  this  court  by 
appeal. 

.  Each  side  contends  that  the  other  was  guilty  of  negligence,  and 
the  evidence  tends  to  prove  that  both  were.  But  appellee  claims 
that  even  if  this  be  true,  the  negligence  of  deceased  was  slight,  and 
that  of  the  company  was  gross.  It  is  contended  for  the  company 
that  the  negligence  of  the  deceased  was  not  slight  in  comparison 
with  that  of  the  employees  of  the  comjjany,  and  that  if  guilty  of 
negligence,  it  was  not  gross  in  comparison  with  that  of  deceased. 
The  question  of  negligence  and  its  comparison  is  one  of  fact, 
and  its  determination  is  for  the  jury,  and  the  question  of  whether 
the  jury  have  found  correctly  can  only  be  reviewed  by  the  Ap- 
pellate Court. 

It  is  claimed  that  alighting  from  a  train    in   motion    is  such 
negligence   as    to   preclude   all   recovery,  whatever  the   drcmn- 
stances.     This  may  be  true,  and  no  douot  is,  where  the  company 
is  not  in  fault,  and  the  train  has  considerable  speed ;  but  it  is  not 
necessarily  true  where  it  is  a  question  of  comparative  negligence. 
A  train  might  be  barely  in  motion, — moving  so  slowly  as  to  be 
scarcely  perceptible  on  close  inspection, — when  to  get  oflE  would 
be  attended  with  no  danger  whatever.     To  hold  such  an  act  un- 
der such  circumstances,  gross   negligence  per  se,  would  find  no 
sanction  in  reason  or  justice.     It  would  violate  the  experience  of 
all  persons,  and  be  contrary  to  the  reason  of  all  men.     Bnt  to  leave 
a  train  when  running  at  a  high  rate  of  speed,  as  was  done  in  some 
of  the  cases  to  which  reference  is  made  m  argument,  is,  and  must 
be,  gross  negligence.     And  it  may  be  perilous  to  get  off  in  the  dark 
when  running  at  a  rate  of  speed  that  would  be  safe  in  the  light  of 
day.     The  value  of  a  certain  fact  in  evidence  depends  largely  on 
the  attendant  circumstances.     An  act  which  is  gross  negligence  in 
one  case  is  not  in  another,  owing  to  modifying  circumstances. 
Then,  what  acts  are  negligent  must  depend  upon  other  acts  in  each 
case,  and  what  is  said  in  a  case  of  negligence  is  witii  reference  to 
that  case.     But  few  acts  can  be  said  to  be  negligent  per  se,  hence 
stem  and  unbending  rules  as  to  the  weight  of  particular  acts  as  evi- 
dence cannot  be  announced  for  all  cases  and  under  all  circum- 
stances.    Such  rules  must  necessarily  be  more  or  less  flexible,  or  be 
under  man^  cases  confined  to  the  cause  being  tried.    All  persons  in 
the  profession  know  that  a  small  circumstance  in  evidence  fre- 
quently rightfully  changes  the  result  of  a  trial  and  recoveir. 

It  is  the  long  settled  doctrine  of  this  court  that  negligence  is 
a  fact  the  finding  of  which  is  clearly  within  the  province  of  a  jury ; 
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and  it  is  equally  as  well  settled  that  a  question  of  comparative  neg- 
ligence is  as  clearly  within  its  province.  The  legislature  has  de- 
prived this  court  of  the  power  of  reviewing  controverted  facts 
passed  upon  by  a  jury.  That  power  has  been  conferred  upon  the 
Appellate  Courts,  and  we  have  been  deprived  of  its  exercise.  We 
are  compelled  to  take  them  as  found  by  those  tribunals,  and  have 
no  discretion  in  the  matter.  In  this  case  it  was  a  controverted  fact 
whether  the  act  of  deceased  in  passing  from  the  train  at  the  time 
was  slight  negligence,  and  the  negligence  of  the  company  in  start- 
ing its  train  as  it  did,  when  compared  with  that  of  deceased,  was 
S068.  These  facts  have  been  found  by  the  jury  and  the  Appellate 
mrt,  and  we  have  no  right  to  disregard  their  finding. 

In  view  of  what  we  have  here  said,  there  was  no  error  in  giving 
and  refusing  instructions  of  the  court  on  the  trial  below.  If  a 
plaintiff  establishes  a  liability  on  the  part  of  a  defendant,  he  has  a 
right  to  recover,  and  it  is  not  error  to  so  instruct  the  jury,  leaving 
them,  if  they  so  find  the  liability,  to  find  in  his  favor,  and  the 
right  to  fix  the  amount  of  damages,  from  the  evidence.  Appel- 
lee's instructions  so  inform  the  iury,  and  are  not  erroneous.  There 
was  no  error  in  modifying  appellant's  instructions  that  were  given, 
as  they  conformed  to  the  law  when  modified.  Those  refused  were 
erroneous,  and  were  properly  rejected.  They  were  not  in  con- 
fomiity  with  the  settled  law  of  this  court,  and  the  error  is  ob- 
vious. 

It  is  urfi^ed  that  the  dama£:e8  are  excessive.  If  the  amount 
of  damagj  in  a  i«coverj  is  not  a  fact  to  be  found  by  a  jnnr, 
but  is  a  question  of  law  that  may  be  reviewed  by  this  court,  the 
amount  found  in  this  case,  if  we  may  review  them,  is  not  so 
large  as  to  require  a  reversal.  That  the  rule  for  the  measure 
of  damages  is  a  question  of  law,  there  can  be  no  question,  j)ut 
whether  the  amount  found  is  a  question  of  law,  we  decline  to 
detennine  until  a  case  is  presented  that  demands  its  decision. 

The  judgment  of  the  Appellate  Court  is  right,  and  must  be 
afBrmed. 

Judgment  affirmed. 


Cathabinb  Ds  Fobbst,  as  Administratrix,  etc.,  Appellant, 

V. 

Hugh  J.  Jewbtt,  Receiver,  etc.,  Kespondent 

(88  Ifeu)  York  BeporU,  264.) 

A  Mrraiit  who  has  accepted  seryice  with  knowledge  of  the  character  and 
podtion  of  structures  from  which  he  may  be  liable  to  injury,  in  cane  of  in- 
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jury  resulting  therefrom,  cannot  maintain  an  action  against  hia  employer  for 
indemnity ;  he  asBumes  apparent  risks,  and  cannot  caU  upon  his  employer  to 
make  alterations  to  secure  greater  safety. 

Where,  therefore,  plain tifTs  intestate  was  employed  by  defendant  as 
switchman  and  car-coupler,  working  in  a  freight-yard  drained  hj  a  system 
of  small  open  ditches,  running  across  the  tracks  between  the  ties,  which 
were  in  existence  when  he  entered  the  employment,  and  remained  without 
any  change  or  alteration,  every  one  of  which  was  well  known  to  him,  and 
while  engaged  in  coupling  cars  he  stepped  into  one  of  these  sluices,  fell 
under  the  cars  and  was  killed,  Jield,  that  defendant  was  not  liable. 

Plank  V.  N.  T.  C.  R.  K.  Co.  (60  N.  Y.  [Mem.]  607),  distinguished. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  December  31, 
1880^  setting  aside  a  verdict  for  plaintiff,  and  granting  a  new 
trial. 

This  action  was  brought  to  recover  damages  for  alleged  n^- 
Hgence,  causing  the  deam  of  Levi  W.  De  Forest,  plaintifPs  in- 
testate. 

De  Forest  was  a  switchman  and  car-coupler  in  a  freight-yard  in 
the  city  of  B^jifialo,  in  the  employ  of  defendant,  who,  bb  receiver, 
was  operating  the  road  of  the  JEne  Kailwav  Company. 

The  yard  was  drained  by  sluices  or  shallow  ditdbes  running 
under  the  ti'acks  in  the  spaces  between  the  ties.  De  Forest  had 
been  at  work  daily  in  the  yard  about  two  years  prior  to  the  acci- 
dent. These  sluices  were  m  plain  sight ;  they  were  there  when  he 
entered  defendant's  service,  and  remained  without  change  or  alter- 
ation up  to  the  time  of  the  accident.  On  August  28,  1877,  while 
engagea  in  coupling  cars,  as  they  came  together  he  stepped  into 
one  of  these  sluices,  fell,  was  run  over,  and  was  so  injured  that  he 
died  shortly  after. 

4>.  G.  Rice,  for  appellant.  It  was  defendant's  duty  to  know  the 
condition  of  appliances  in  use,  and  that  being  his  duty,  he  is  pre- 
sumed to  have  known  the  condition  of  things.  Hough  v.  Railway 
Co.,  100  U.  S.  213 ;  Wharton  on  Law  of  Negligence  [2d  ed.J, 
§§  206-224,  232,  note  4;  Plank  v.  N.  Y.  C.  and  H.  R.  R.  R  Co., 
60  N.  T.  607 ;  Ford  v.  R.  R.  Co.,  110  Mass.  240 ;  Murphy  v, 
Phillips,  35  L.  T.  [N.  S.]  477.  The  rule  of  law  which  exempts  a 
master  from  liability  for  the  negligence  of  a  fellow-servant  does 
not  excuse  the  exercise  of  ordinary  care  in  supplying  and  main- 
taining proper  instrumentalities  for  the  performance  of  the  ser- 
vant's work ;  and  it  makes  no  diflFerence  that  another  servant  ot 
the  same  or  even  a  less  rank  is  charged  with  that  duty,  and  it  is 
through  his  neglect  that  the  injury  is  produced.  Hough  v.  Bail- 
way  Co.,  100  U.  S.  213 ;  R.  R.  Co.  v.  Ford,  17  WalL  643,  657; 
Ford  V.  Fitchburg  R.  R.  Co.,  110  Mass.  241 ;  Wharton  on  N^li- 
gence,  §  232,  note  4:  Skarney  v.  Androscoggin,  66  Me.  410; 
Arella  v.  Nadi,  117  Mass.  318.  No  legal  presumption  can  arise 
from  the  facts  proved  that  the  intestate  knew  of  the  imperfect  or 


DE  FOREST  V.  JEWETT.  497 

danserons  constniction  of  this  slnice ;  it  was  a  fact  to  be  found  bj 
the  jury.  Hough  v.  EaiJway  Co.,  100  TJ.  S.  231 ;  Wharton's  Law 
of  N^ligence  pd  ed.],  §S  2,  210 ;  Murphy  v.  Phillips,  35  L.  T. 
[N.  S.J  477.  If  the  master  knew,  or  in  the  exercise  of  due  care  might 
have  known,  that  his  structures  or  engines  were  insufficient,  eitner 
at  the  time  of  procuring  them  or  at  any  subsequent  time,  he  failed 
in  his  duty.  Wharton's  Law  of  Negligence  [2d  ed.],  §  212 ; 
Arkson  v.  Samerson,  117  Mass.  412  Buzzell  v.  Laconia,  48  Me. 
113 ;  Avilla  v.  Nash,  117  Mass.  318 ;  Kyan  v.  Fowler,  24  N.  T. 
410 ;  Harrison  v.  R.  R.  Co.,  31  N.  J.  L.  293.  An  employee  is 
not  bound  to  inquire  as  to  latent  defects.  He  has  a  right  to  pre- 
sume that  this  inquiry  was  made  by  his  employer,  on  whom  de- 
volves the  duty  ;  and  although  the  servant  may  know  of  the  de- 
fects, this  will  not  defeat  his  claim,  unless  he  knows  that  the  defects 
are  dangerous.  The  servant  can  be  only  said  to  assume  a  risk 
which  is  either  announced  to  him  in  advance,  or  which  is  a  natural 
and  ordinary  incident  to  the  employment,  or  which,  from  facts  be- 
fore him,  it  was  his  duty  to  infer.  Wharton  on  Negligence,  §  214 
Stark  V.  McLaren,  10  Ct.  of  Sess.  [3d  series]  31 ;  Snow  v.  R.  R 
Co.,  8  Allen,  441 ;  Huddleson  v.  Machine  Shop,  106  Mass.  282  ^ 
Patterson  v.  R.  R.  Co.,  76  Penn.  St.  389.  When  there  is  any 
doubt  whether  the  employee  was  acquainted,  or  ought  to  have 
made  himself  acquainted,  with  the  rist,  the  question  of  his  negli- 
gence, in  this  respect,  is  for  the  jury.  Wharton  on  Negligence, 
§  217 ;  Huddleson  v,  Lowell  Machine  Shop,  106  Mass.  282 ;  Por- 
ter V.  E.  R.  Co.,  60  Mo.  160 ;  Dale  v.  R.  K.  Co.,  63  id.  455.  It 
cannot  be  said  that  the  servant  while  engrossed  in  his  employment 
has  the  same  opportunity  of  knowing  the  condition  of  tne  appli- 
ances and  defects  in  them  as  the  master,  whose  duty  it  is  to  ascer- 
tain and  remedy  defects.  Mehan  v.  S.  B.  and  N.  T.  R.  R.  Co., 
73  K  T.  585. 

John  G.  Milbum,  for  respondent.  The  deceased  by  accept- 
ing his  employment  assumed  the  usual  risks  and  perils  of  tlie 
service,  and  also  the  risks  and  perils  incident  to  the  use  of  the 
machinery  and  property  of  the  defendant  as  they  then  were,  so 
far  as  such  risks  were  apparent.  Wharton  on  Negligence, 
§§  206,  214 ;  Gibson  v.  Erie  R.  R.  Co.,  63  N.  T.  449 ;  Mehan 
».  R.  R,  Co.,  73  id.  684 ;  Laning  v.  N.  T.  C.  R.  R.  Co.,  49 
id.  521,  534,  535 ;  Wright  v.  R.  R.  Co.,  25  id.  562,  566,  569, 
570 ;  Evans  v.  R.  R.  Co.,  12  Hun,  289 ;  Owen  v,  R.  R.  Co., 
1  Lans.  108 ;  ]^  R.  Co.  v.  Smithson  [MichJ,  1  Am.  and  Eng.  R. 
R.  Cases,  101,  and  note;  Hoskin  v,  R.  K.  Co.,  65  Barb.  129. 
affirmed,  66  N.  T.  608  ;  Jones  v.  Roach,  9  J.  &  S.  248  ;  Clark  v. 
R.  R-  Co.  [Minn.],  2  Am.  &  Eng.  R.  R.  Cases,  240 ;  Wells -y.  R.  R. 
Co.  riowaj,  id.  243;  Kelly  v.  Silver  Spring  Co.,  12  R.  L  112. 
Equ^y  with  his  master  the  law  charges  the  servant  with  knowl- 
edge of  what  he  ought  to  have  known,  and  will  not  excuse  him  in 

8  A.  &  £.  R  Cas.— 32 
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not  knowing,  in  case  he  has  been  negligently  ignorant.  Thompson 
on  Negligence,  1009,  1016 ;  Wood  on  Master  and  Servant,  §  382. 
Open  sinioes  similar  to  that  which  cansed  the  accident  in  question, 
having  been  in  common  nse  in  the  yard  where  thedeceajsed  worked, 
during  the  entire  period  of  his  service,  the  risks  incident  to  their 
nse,  so  far  as  apparent,  were  assumed  by  him  irrespective  of  the 
fact  as  to  his  knowledge  of  any  particular  sluice.  Love  joy  v.  B.  and 
L.  R.  Co.,  125  Mass.  79.  The  question  as  between  master  and  ser- 
vant is,  whether  the  master  has  exercised  ordinary  care  in  providing 
the  facilities  and  appliances  necessary  in  the  business.  w  right  v, 
E.  R.  Co.,  25  N.  y .  562,  565,  566 ;  Leonard  v.  ColUns,  70  id.  90 ; 
Warner  v.  Erie  E.  E.  Co.,  30  id.  468 ;  DegraflE  v.  E.  E.  Co.,  76  id. 
125 ;  Henry  v.  S.  I.  E.  E.  Co.,  81  id.  373.  The  master  is  not  bound 
to  make  use  of  the  safest  known  appliances  or  instruments,  nor  is 
he  responsible  for  the  failure  to  discard  those  which  are  not  such, 
and  to  supply  their  place  with  something  safer.  Thompson  on 
Negligence,  983 ;  Kelly  v.  Silver  Spring  Co.,  12  E.  L  112.  The 
evidence  was  entirely  insufficient  to  authorize  the  submission  to  the 

Sry  of  the  question  of  the  defendant's  negligence.     Baulec  v,  E. 
.  Co.,  59  N .  T.  356,  365,  366 ;  Farwell  v.  E.  R  Co.,  4  Mete  49. 
The  receiver,  under  the  order  appointing  him,  was  not  guilty 
of  negligence  in  maintaining  the  sluice  as  he  found   it,  espe- 
-cially  in  the  absence  of  any  evidence  of  notice  to  him.    Davis 
V.  Gray,  16  Wall.   203,  217,  218 ;  Verplank  v.  Lis.   Co.  of  N. 
T.,  2  ]?aige,  452 ;  12  Am.  Law  Eev.  666 ;  Davenport  v.  Alabama 
E.  E.  Co.,  2  Woods,  519 ;  Cowdrey  v.  Galveston,  etc.,  E.  E.  Co.j 
93  U.  S.  352 ;  Jones  on  Eailroad   Securities,  §§  533,  542.    The 
negligence  of  the  deceased  contributed  to  the  accident.     Pa.  Co.  v. 
Hankey,  93  111.  580.    It  was  negligence  on  the  part  of  the  de- 
ceased, knowing  of  this  sluice,  to  attempt  to  couple  the  cars  while 
in  motion.    Imildowney  v.  E.  E.  Co.,  39  Iowa,  615 ;  Williams  v, 
E.  R  Co.,  43  id.  396 ;  Marsh  v,  E.  R  Co.,  56  Ga.  274,  277.    If 
the  accident  was  caused  by  the  negligence  of  any  one  other  than 
the  deceased,  it  was  that  oi  a  co-employee,  and  the  defendant  is  not 
liable.     Barringer  v.  D.  and  H.   C.  Co.,  19  Hun,  216.    It  was 
error  to  exclude  at  the  trial  the  testimony  ofiEered  by  the  defendant, 
to  the  effect  that  these  open  sluices  were  put  in  at  the  request  of 
the  switchmen.     Sherman  v.  Kortwright,  52  Barb.  267 ;  Furth  v. 
Foster,  7  Eobt.,  484;  Mackay  v.  Lewis,  73  N.  Y.  382. 

Tbaoy,  J. — ^We  are  of  the  opinion  that  this  case  cannot  be  dis- 
tinguished from  the  case  of  Gibson  v.  The  Erie  Ey.  Co.,  63  N.  Y. 
449,  and  must  be  controlled  by  it. 

In  that  case  this  court  held  that,  having  accepted  service,  with 
knowle^e  of  the  character  and  position  of  structures  from  which 
he  might  be  liable  to  injury,  the  plaintiff  could  not  call  upon  the 
defendant  to  make  alterations  to  secure  greater  safety,  or,  in  case  of 
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injury  from  risks  wliich  were  apparent,  he  could  not  call  upon  his 
enrployer  for  indemnity. 

In  the  present  case  the  yard,  in  which  the  deceased  worked,  was 
drained  by  a  system  of  small,  open  ditches  or  sluices,  running  across 
the  tracks,  between  the  ties.  The  sluices  were  in  existence  long  be- 
fore deceased  went  into  the  employment  of  the  defendant,  and  so 
remained  without  change  or  alteration  throughout  the  time  of  his 
service.  There  were  many  of  them,  all  constructed  substantially 
alike,  and  all  in  plain  sight.  He  had  been  engaged  as  switchman 
and  car  coupler  in  the  yard  in  question  for  nearly  two  years.  He 
worked  in  the  day-time.  It  appears  that  every  one  of  these  ditches 
or  sluices  were  well  known  to  him ;  he  knew  their  location  and,  so 
far  as  could  be  determined  by  seeing  them  daily,  he  knew  their 
width  and  depth,  and  the  mann^  of  their  construction.  Whatever 
there  was  of  danger  to  one  engaged  in  the  coupling  of  cars  in  this 
yard  must  have  been  apparent  and  obvious  to  him.  This  is  not  a 
case,  therefore,  of  a  latent  or  secret  dancer  unknown  to  the  servant, 
but  which  should  have  been  known  to  me  master. 

We  do  not  see  how  the  defendant  can  be  held  liable  in  this  case, 
without  abolishing  the  well-established  rule  that  the  servant,  by  ac- 
<%pting  the  employment,  assumes  the  risks  and  perils  incident 
thereto,  so  far  as  they  are  apparent  and  obvious. 

The  memorandum  of  the  case  of  Plank  v.  N.  T.  C.  R.  R.  Oo. 
(60  N.  Y.  607),  upon  which  the  learned  judge  relied  at  the  Circuit, 
it  is  true  stat^  than  the  deceased  knew  of  the  existence  of  the  ditch. 
This  was  founded  upon,  and  perhaps  justified  by  a  statement  in  the 
per  curiam  opinion  in  that  case,  as  follows :  "  He  had  been  two 
months  in  the  service  of  the  defendant,  and  every  week,  probably, 
upon  this  turn-out  on  his  avocations.  He  must  have  known  of  the 
existence  of  the  trench,"  and  the  court  held  that  under  the  peculiar 
circumstances  of  that  case,  while  the  fact  that  the  deceased  knew 
of  the  existence  of  the  ditch,  ^'  though  an  important  fact,  is  not  a 
pneponderating  one,'*  on  the  question  of  contril;)utory  negligence. 
The  question  nere  presented  was  not  under  consideration.  We 
have  examined  the  record  on  which  the  case  was  heard  in  this  court, 
and  it  does  not  appear,  nor  was  it  contended  by  the  counsel  for  the 
defence,  that  the  oeceased  had  actual  present  knowledge  of  the  ex- 
istence of  the  ditch.  The  plaintiff  wbjb  nonsuited  at  the  Circuit. 
The  nonsuit  was  set  aside  by  the  General  Term,  and  the  defendant 
appealed  to  this  court,  giving  the  usual  stipulation. 

The  decision  in  that  case  is  not  in  conflict  with  the  rule  estab- 
lished in  the  case  of  Gibson  v.  The  Erie  Ey.  Co.  (supra). 

The  judgment  of  the  General  Term  should  be  afSxmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 

See  note,  5  Am.  and  Eng.  R.  R.  Cas.  504. 
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HOUBEB 

V. 

CmoAoo,  B.  I.  and  P.  R  Go. 

(Advance  Ckue,  Iowa.    Deemiber  12,  1882.) 

An  employee  who  stands  in  the  relation  of  yice-prindpal  to-  the  men  nnder 
his  control  is  an  employee,  within  the  meaning  of  section  1807  of  the  Code, 
and  can  recover  of  a  railroad  company  by  reason  of  the  negligence  of  the 
men  selected  by  himself,  and  whom  he  may  discharge  or  retain  in  his  em- 
ployment (or  the  employment  of  the  company)  as  he  sees  fit.  It  is  not  pro- 
Tided  that  the  negligent  and  the  injured  employee  shall  be  co-employees  in 
the  same  general  employment,  in  the  sense  that  they  must  be  equal  in  power 
and  authority;  all  that  is  required  is  that  both  shall  be  employees  of  the  cor- 
poration. 

The  facts  of  this  case  were  properly  left  to  the  jury  to  determine,  as  a 
matter  of  fact,  whether  or  not,  under  all  the  circumstances,  the  plaintifE  was 
ffuilty  of  contributory  negligence,  and  the  court  committed  no  error  in  re- 
fusing to  instruct  the  jury  that  certain  facts  constituted  negligence  as  a  mat- 
ter of  law. 

Appeal  from  Scott  Circuit  Court. 

This  is  an  action  for  a  personal  injury.  There  was  a  trial  by 
jury,  which  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
and  defendant  appeals.  The  facts  of  me  case  appear  in  the 
opinion. 

Cook  &  Dodge,  for  appellant. 

W.  A.  Foster,  for  appellee. 

EoTHBOOK,  J. — 1.  The  plaintifi  was  foreman  of  a  crew  of  men 
employed  by  thq.  defendant  in  the  constniction  and  repair  of 
bridges.  They  operated  a  pile-driver,  loaded  timber  upon  cars, 
and  conveyed  the  same  on  defendant's  road.  On  the  sixteenth 
day  of  November,  1880,  the  plaintiff  and  the  men  under  his  chai^ 
were  ordered  to  proceed  to  a  railroad  bridge  over  Cedar  creek,  m 
Jefferson  county,  and  load  some  timbers  upon  cars  and  remove 
them  to  another  place.  The  timbers  had  before  that  been  taken 
out  of  the  bridge  and  were  lying  upon  the  ground  below.  A  flat 
car  was  placed  upon  the  bridge,  upon  which  they  loaded  the  tim- 
bers, and  the  distance  from  the  top  of  the  car  down  to  the  gronnd 
was  about  eighteen  feet.  In  order  to  raise  the  timbers  to  we  car 
a  pine  stick,  twenty  feet  long  and  six  by  eight  inches,  was  erected 
perpendicularly,  resting  on  two  blocks,  each  twelve  by  twelve 
mcnes.    This  piece  of  pine  timber,  when  thus  used,  is  called  a  gin- 
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pole.  The  bottom  or  lower  end  of  it  was  lashed  with  a  rope  to 
one  of  the  pilings  of  the  bridge,  and  about  seven  or  eight  feet  above 
an  iron  bolt  was  put  through  one  of  the  cap  timbers  of  the  bridge 
into  and  through  the  gin-pole,  and  the  end  of  the  bolt  thus  driven 
through  was  secured  by  a  nut.  The  pole  bein^  thus  fastened 
passed  up  near  the  flat  car,  and  upon  the  top  of  uie  pole  a  pulley 
was  affixed  through  which  a  rope  passed  to  a  snatch-block  at  the 
opposite  side  of  the  car,  and  thence  to  the  pile-driver,  where  the 
steam-power  was  applied  to  the  rope  to  raise  the  timbers  to  the 
car.  The  work  had  been  so  far  completed  that  it  was  necessary  to 
remove  the  gin-pole  to  the  other  side  of  the  bridge.  The  last  two 
or  three  timbers  raised  had  been  placed  upon  the  car,  but  had  not 
been  piled  up  on  the  other  timbers.     At  this  time  the  plaintiff 

fave  orders  to  some  of  the  men  to  take  down  the  gin-pole.  In 
oing  so  they  unlashed  the  pole  at  the  lower  end,  and  one  of  the 
employees,  named  Woodford,  drove  the  bolt  back  as  far  as  he  could 
witn  a  maal,  and  then,  instead  of  taking  another  bolt  and  using  it^ 
as  a  follower  to  drive  out  the  bolt,  he  changed  his  position  and 
struck  the  pole  with  the  maul  and  knocked  it  off  the  bolt,  and  it 
slipped  off  the  blocks  on  which  it  rested  and  fell  in  a  slanting  direc- 
tion, and  as  it  fell  an  iron  bolt  or  pin,  through  the  top  of  the  pole 
where  the  pulley  was  fastened,  caught  plaintiff  by  the  neck  and 
threw  him  from  the  flat  car  to  the  ground,  breaking  both  his  ankles 
and  inflicting  other  injuries  upon  him.  The  plaintiff,  as  foreman 
of  the  crew,  had  full  control  over  the  men  under  his  charge,  and 
they  were  required  to  obey  his  instructions.  He  had  the  power  to 
employ  and  discharge  them,  or  any  of  thera,  without  consultation 
with,  or  directions  from,  any  other  agent  or  officer  of  the  defend- 
ant ;  and  at  the  time  and  place  where  he  received  his  injury  he  had 
full  charge  of  the  work,  and,  in  respect  to  doing  the  same,  was  not 
under  the  orders  of  any  other  person.  The  foregoing  facts  are  not 
in  dispute.  Indeed,  the  statement  thereof  is  in  substance  and  in 
part  in  language  the  same  as  the  statement  made  by  counsel  for 
appellant  in  the  opening  of  their  printed  argument  in  the  case. 

The  plaintiff  claims  that  he  is  entitled  to  recover  by  reason  of 
the  negligence  of  Woodford  in  striking  the  pole  and  knocking  it 
off  the  bolt,  instead  of  drifting  the  bolt  out  of  the  pole,  as  it  was 
claimed  he  was  ordered  to  do.  Counsel  for  the  defendant  contend 
that,  conceding  that  the  crew  were  negligent  in  taking  down  the 
pole,  there  can  be  no  recovery  of  the  defendant,  because  the  plain- 
tiff and  the  men  under  his  charge  were  not  co-employees  within 
the  meaning  of  the  statute.  They  state  the  question  they  make 
in  this  language :  "  Whether  or  not  an  employee,  who  stands  in  the 
relation  oi  vice-principal  to  the  men  under  his  control,  can  recover 
of  a  railroad  company  by  reason  of  the  negligence  of  the  men 
selected  by  himseli,  and  whom  he  may  discharge  or  retain  in  his 
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employment  (or  the  employment  of  the  company)  as  he  Bees  fit." 
The  rule  at  common  law  was  that  a  master  or  employer  was  not 
liable  for  the  damages  sustained  by  an  employee  from  the  negli- 

Snoe  of  a  co-employee  in  tlie  same  general  service.  Sullivan  v, 
.  and  M.  K  Co.,  11  Iowa,  421.  Section  1307  of  the  Code  is  as 
follows:  "Every  corporation  operating  a  railway  shall  be  liable 
for  all  damages  sustained  by  any  person,  including  employees  of 
such  corporation,  in  consequence  of  the  neglect  of  agents,  or  by  any 
mismanagement  of  the  engineers  or  other  employees  of  the  cor- 
poration, and  in  consequence  of  the  wilful  wrongs,  whether  of 
commission  or  omission,  of  such  agents,  engineer,  or  other  em- 
ployees, when  such  wrongs  are  in  any  manner  connected  with  the 
use  and  operation  of  any  railway  on  or  about  which  they  shall  be 
employed,  and  no  contract  which  restricts  such  liability  shall  be  legal 
or  oinding." 

It  is  insisted  that  the  plaintiff  is  not  an  employee  within  the 
meaning  of  the  statute ;  but  that,  for  all  purposes,  his  relation  to 
the  men  under  his  charge  was  that  of  a  principal,  and  that  it 
was  not  intended  by  the  statute  to  give  such  emplovees  as  the  men 
under  his  charge  a  right  of  action  against  the  railroad  company, 
because  they  had  such  right  without  the  statute.  That  such  is  the 
rule  of  the  common  law  seems  to  be  well  settled. 

In  2  Thomp.  Neg.  1030,  it  is  said :  "  No  doubt  all  the  American 
courts  will  agree  to  the  following  statement  of  doctrine,  quoted 
from  the  text  of  an  eminent  writer  ( Whart.  Neg.) :  '  When  the 
employer  leaves  everything  in  the  hands  of  a  midoleman,  reserv- 
ing to  himself  no  discretion,  then  the  middleman's  negligence  is 
the  employer's  negligence,  for  which  the  latter  is  liabte.'  '^  See, 
also,  Brickner  v.  New  York  Cent  R.  Co.,  2  Lans.  506,  and  46 
N.  Y.  672. 

In  Crispin  v.  Babbits,  81  N.  Y.  516,  where  the  superintendent 
of  certain  iron  works  carelessly  let  steam  on  an  engine  near  which 
plaintiflp  was  working,  by  whidi  plaintiff  was  injured,  the  rule  was 
qualified  by  holding  that,  although  the  superintendent  represented 
and  stood  m  the  place  of  the  de^ndant,  he  did  so  only  in  respect 
to  those  duties  which  defendant  confided  to  him  as  such,  and  that  the 
act  of  letting  on  the  steam  being  merely  the  duty  of  an  operative, 
the  employee,  whatever  his  rank  or  title,  is  a  mere  servant  with 
respect  to  that  act,  and  the  master  is  not  liable.  This  case  was  fol- 
lowed in  McCosker  v.  Long  Island  E.  Co.,  84  N.  Y.  77 ;  S.  C,  5 
Am.  and  Eng.  E.  E.  Cas.  564.  ^    • 

In  Gormlv  v.  Vulcan  Iron  Works,  61  Mo.  492,  this  qualification 
of  the  rule  is  denied,  and  it  is  held  that  a  superintendent  is  not  a 
fellow-servant,  although  he  ene^iges  in  the  same  work  with  the 
laborer ;  and  in  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St  287,  the 
same  doctrine  is  hdd.    These  cases  are  cited  by  the  respective 
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ooimsel  in  aignment,  bat  we  do  not  think  they  are  of  controlling 
importance  in  determining  the  question  nnder  coneideration.  If  the 
two  cases  which  qualify  the  rule  should  be  held  to  be  correct,  it 
does  not  follow  that,  even  under  the  common  law,  the  defendant 
would  be  liable,  under  the  facts  of  this  case,  for  an  injury  to  the 
foreman  or  boss  of  the  crew.  The  most  that  can  be  claimed  for 
the  cases  is  that  they  determine  that  it  is  not  the  rank  or  authority 
of  the  superintendent  which  fixes  the  liability  of  his  principals, 
but  the  particular  act  which  he  negligently  performed.  In  this 
case  the  under-fiervant  or  employee  is  not  the  mjured  party.  We 
repeat,  the  rule  contended  lor  by  counsel  is  no  doubt  well-estab- 
li^ed,  and  is  well  stated  in  Shear.  &  B.  Neg.  1 102,  as  follows : 
"  One  to  whom  his  employer  commits  the  entire  charge  of  his 
business,  with  power  to  choose  his  own  assistants,  and  to  control 
and  discharge  them  as  freely  and  fully  as  the  principal  himself 
oonld,  is  not  a  fellow-servant  with  those  employed  under  him,  and 
the  master  is  answerable  to  all  the  under-servants  for  negligence  of 
such  a  managing  assistant,  either  in  his  personal  conduct  within 
the  scope  of  his  employment,  or  in  his  selection  of  other  ser- 
vants." 

Now  it  is  contended  that  because  at  common  law  the  emplovees 
who  were  under  control  of  the  plaintiff  could  have  recovered  oi  the 
defendant  for  his  negligence,  the  statute  was  not  enacted  for  their 
benefit,  and  could  not  have  been  intended  for  the  benefit  of  em- 
ployees such  as  the  plaintiff,  because  he  was  not  an  employee  of 
the  railroad  company  in  respect  to  the  work  in  which  the  men 
nnder  him  were  engaged,  but  was  an  employer — a  representative 
of  the  company,  standing  in  its  place  and  stead.  The  statute  * 
authorizing  recovery  by  employees  lor  the  negligence  of  other  em- 
ployees is  very  broad  and  general  in  its  terms.  It  makes  no  dis- 
tinction as  to  the  character  of  the  employment,  or  the  station  or 
grade  of  the  employee.  If  we  should  hold  that  the  foreman  of  a 
gang  of  bridge  builders  is  not  a  co-employee  with  the  men  work- 
mg  under  his  direction,  and  thus  by  construction  limit  the  lan- 
guage of  the  statute,  it  would  lead  to  all  manner  of  distinctions, 
which  would  be  exceedingly  difficult  of  application.  We  would 
be  called  upon  to  determine  whether  a  conductor,  under  whose 
orders  a  brakeman  performs  his  duty ;  a  section  foreman,  whose 
duty  it  is  to  direct  the  men  under  his  charge,  and  who,  as  we  un- 
deiBtand,  employs  his  men  and  discharges  them  at  will,  and  other 
employees  who  nave  the  direction  and  supervision  of  men  imder 
them — come  within  the  provisions  of  the  statute. 

It  seems  to  us  the  very  language  of  the  statute  excludes  the 
idea  that  an  emploj^ee  cannot  recover  when  he  has  the  control  of 
the  employee  wno  is  negligent.  The  plaintiff  was  an  employee  of 
the  defendant.    The  statute  provides  that  an  employee  may  recover 
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for  all  dama^  sastained  in  conseqaence  of  the  neglect  of  agents, 
or  by  any  mismanagement  of  the  engineers  or  other  employees  of 
the  corporation.  It  cannot  be  claimed  that  Woodford,  the  man 
who  knocked  the  pole  from  its  fastening,  was  not  an  employee  of 
the  defendant,  because  the  plaintiff  had  the  power  to  hire  and  to 
discharge  him,  and  to  direct  him  in  the  performance  of  his  labor. 
It  is  not  provided  that  the  negligent  and  the  injnred  employee 
shall  be  co-employees  in  the  same  general  employment,  in  the  sense 
that  they  must  be  equal  in  power  and  authority.     All  that  is  re- 

auired  is  that  both  shall  be  employees  of  the  corporation.  We 
link  the  court  correctly  refused  to  instruct  the  jury  that  the  plain- 
tiff could  not  recover  by  reason  of  the  fact  that  ne  was  foreman  of 
a  crew,  with  the  power  to  direct  the  men  under  him  in  their  work, 
and  to  hire  and  discharge  them  at  will. 

2.  It  is  urged  that  the  verdict  was  not  sustained  by  su£5cient 
evidence,  because  contributory  negligence  of   the  plaintiff   was 
shown  beyond  any  question  or  doubt ;  and  here  it  is  necessary  to 
give  a  further  detail  of  facts,  which  we  think  the  jury  were  fairly 
warranted  in  finding  from  the  evidence.     It  appears  that  the 
plaintiff  did  not  have  what  was  regarded  as  a  full  crew  of  men. 
He  was  an  active,  strong  man  himself,  and  at  times  he  assisted  his 
men  in  lifting  timbers  and  doing  other  heavy  work.     We  do  not 
think  that  the  jury  were  required  to  find  from  the  evidence  that 
the  plaintiff  was  negligent  in  giving  this  assistance  to  the  men. 
When  he  gave  the  order  to  the  men  below  to  take  down  the  pole 
there  were  four  of  them  on  the  ground.    He  directed  them  gen- 
erally, without  naming  them,  to  take  the  lashing  off,  and  two  of 
them  to  hold  onto  the  foot,  and  one  man  take  off  the  nut  and  drift 
out  the  bolt  clear  of  the  pole,  and  another  to  stand  on  top  of  the 
cap  and  steady  the  pole.     After  giving  these  directions  he  turned 
around  to  help  the  men  on  the  car  to  put  the  timbers  in  proper 
position.     There  were  but  two  men  on  the  car,  and  his  assistance 
was  necessary  to  straighten  the  timbers.     After  doing  this  he 
turned  around,  and,  to  use  his  own  language,  "  was  in  the  act  of 
looking  over  the  edge  of  the  car  to  see  what  they  were  doing 
below  when  the  pole  fell." 

It  is  arffued  that  plaintiff  was  negligent  because,  after  giving 
the  order,  he  did  not  give  his  attention  and  see  that  the  order  was 
carried  out ;  that  he  was  negligent  in  not  supervising  the  work  and 
in  leaving  it  without  any  oversight  whatever,  inasmuch  as  the  tak- 
ing down  of  the  pole  was  confessedly  attended  with  danger.  We 
think,  under  all  tne  circumstances,  this  was  a  question  for  the  jury, 
and  we  cannot  say  that  their  verdict  was  not  justified  by  the  evidence. 
There  is  no  showing  nor  claim  that  plaintiff  was  negligent  in  em- 
ploying incompetent  men.  Neither  is  it  claimed  that  the  men 
were  improperfy  distributed  to  do  the  work  in  loading  the  timbers. 
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It  is  conceded  the  plaintiff  was  in  his  proper  place  to  give  direc- 
tion to  the  work.  The  pole  which  he  ordered  the  four  men  to 
take  down  was  20  feet  long  and  6  by  8  inches,  and  being  seasoned 
weighed  only  from  160  to  200  pounds.  Some  of  the  witnesses 
state  that  one  man  could  carry  it.  A  train  was  due  upon  the  road 
in  a  few  minutes,  and  plaintiff  had  to  take  his  train  to  a  side  track 
several  miles  distant  to  allow  the  expected  train  to  pass.  We  do 
not  think  that  under  these  circumstances  the  jury  were  bound  to 
find  that  the  plaintiff  was  negligent.  They  might  well  have  found 
that  the  plaintiff  was  justiSed  in  believing  that  the  four  men 
engaged  in-taking  down  the  pole  would  follow  his  directions,  and 
not  allow  a  piece  of  timber,  which  one  of  them  could  carry,  to 
injure  any  one. 
The  defendant  asked  the  court  to  ^ve  two  instructions  to  the 

E'  iiy,  which  were  to  the  effect  that  under  the  evidence,  as  matter  of 
w,  it  was  negligence  for  the  plaintiff  merely  to  direct  the  men 
what  to  do  without  seeing  either  by  his  own  observation,  or  by 
that  of  some  competent  person  to  direct  the  men,  that  the  orders 
given  were  obeyed,  and  that  if  he  failed  to  exercise  such  care  he 
could  not  recover.  The  court  refused  to  give  these  instructions 
and  we  think  the  ruling  was  correct,  because,  as  we  have  stated,  we 
think  the  evidence  presented  a  case  where  the  jury,  and  •  not  the 
court,  should  determine  whether  or  not,  under  ail  the  circum- 
stances, the  plaintiff  should  have  either  personally  supervised  the 
taking  down  of  the  pole  or  deputed  another  to  carry  out  his  orders. 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 

(See  note^  6  Am.  and  £ng.  B,  R.  Gas.,  504.) 
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Houston  and  Texas  Central  By.  Co. 

V. 

Maby  a.  Fowlbe,  et  aL 

(56  Texas  Beparts,  452.    March  14,  1882.) 

Damages  cannot  be  recovered  for  injuries  alleged  to  have  been  received  by 
an  employee  of  a  railroad  company  while  in  the  performance  of  a  aervice  not 
within  the  scope  of  his  duty,  if  his  opportunity  for  observing  the  danger 
was  equal  to  that  of  the  company ;  nor  is  the  company  guilty  of  negligence 
if  the  performance  of  an  unusually  dangerous  service  was  required  for  good 
reason,  as  for  the  safety  of  the  passengers. 

It  is  a  sufficient  defense  that  the  track,  culverts,  etc.,  were  substantial  and 
durable  and  supervised  in  their  construction  by  competent  engineers,  so  as  to 
be  able  to  withstand  all  ordinary  storms  in  that  locality;  and  the  fact  that 
the  storm  which  caused  the  accident  was  of  extraordinary  and  unprecedented 
violence  did  not  render  the  company  liable  on  the  ground  of  negligence. 

If  the  employee  was  in  the  nudst  of  the  storm,  and  had  the  opportunity 
to  observe  the  degree  of  dancer  attending  the  performance  of  the  service, 
damages  cannot  be  recovered  of  the  company  on  the  ground  that  the  latter 
knew  the  danger  and  the  former  did  not. 

Appeal  from  Waller.  Tried  below  before  the  Hon.  Wm.  H, 
Burkhart. 

The  statement  of  the  case  by  appellant's  brief,  being  admitted 
correct  by  appellee's  counsel,  is  adopted  as  follows: 

Jacob  Frank  Fowler,  deceased,  was  an  employee  in  the  service 
of  the  appellant  as  yardmaster  at  Hempstead,  Waller  Connty, 
Texas,  wnen,  on  the  3(i  day  of  December,  a.d.  1875,  he  was  ordered 
by  his  superior  officer,  the  assistant  superintendent,  to  "  run  to 
wreck  on  Union  Hill "  to  get  the  passengers  from  a  train  which 
was  disabled.  In  the  execution  of  that  onier  Fowler  met  with  an 
accident  which  resulted  in  his  death.  His  widow  and  minor  chil- 
dren brouffht  this  suit  to  recover  damag^es  resulting  to  them  as  sur- 
viving widow  and  children.  The  trial  in  the  court  below  resulted 
in  a  verdict  and  judgment  for  the  plaintifEs  in  the  sum  of  $14,000, 
i.  e.,  $4000  for  tne  widow  and  $2000  for  each  of  the  five  minor 
children.     The  defendant  prosecutes  this  appeal. 

Plaintiffs  alleged  that  Jacob  Frank  Fowler,  deceased,  was,  on 
the  3d  of  December,  a.  d.  1875,  in  the  service  of  the  defendant 
in  the  capacity  of  yardmaster  at  Hempstead. 

That  his  duties  as  yardmaster  were  special,  and  were  to  be  per- 
formed within  the  limits  of  the  depot  yard,  switches  and  railway 
grounds  adjacent  to  the  depot  and  station  at  that  place. 

That  on  that  day  a  violent  storm  of  wind  and  rain  prevailed 
along  the  entire  line  of  defendant's  railway. 

That  the  defendant's  railway  was  defectively  constructed,  and 
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its  road-bed,  culverts,  and  bridges  «eere  insufficient  to  resist  the 
action  of  said  storm,  and  sever^  culverts  and  bridges  were  washed 
away  on  its  line  and  its  road-bed,  etc.,  injured  and  rendered  un- 
safe. 

That  a  railway  train  was  thrown  from  the  track  and  wrecked 
north  of  Hempstead,  and  between  Hempstead  and  Courtney. 

That  defendant's  assistant  superintendent  at  Houston,  C.  A. 
Bnrton,  telegraphed  said  Fowler,  deceased,  "  V.  3.  Fowler  and  en- 
gineer. Eun  Hempstead  to  wreck  on  Union  Hill  and  return  re- 
gardless of  all  trains,  12.  C.  A.  B.  Fowler,  get  back  as  soon  as 
yon  can.  Want  you  to  go  and  get  the  passengers  from  Ko.  2. 
'C.  A.  B." 

That,  in  obedience  to  said  telegraphic  order,  Fowler  immediately 
started  to  go  to  the  wi'ecked  train. 

That  about  two  miles  north  of  Hempstead  the  engine  on  which 
Fowler  was  was  precipitated  into  a  ravine  where  a  culvert  had 
been  washed  away  by  the  storm. 

That  Fowler  was  then  and  there  injured,  and  of  the  injuries  re- 
ceived died  that  same  day. 

That  the  defendant  and  its  assistant  superintendent  was  informed, 
and  well  knew  the  condition  of  the  railway,  track,  culverts,  and 
bridges,  and  the  extent  of  the  damage  thereto  wrought  by  the 
storm,  and  Fowler  was  ignorant  thereof. 

That  the  defendant  and  its  assistant  superintendent,  C.  A.  Bur- 
ton, were  guilty  of  otoss  and  wanton  negligence  in  sending  said 
Fowler  out  over  said  railroad  at  the  time  and  under  the  circum- 
stances, whereby  the  death  of  the  said  Fowler  was  caused. 

That  the  plaintiffs  sustained  damage  in  the  sum  of  $30,000  by 
reason  of  the  death. 

The  defendant  answered  by : 

General  demurrer. 

Plea  of  "  not  guilty." 

General  denial. 

Special  answer  averring : 

Tnat  said  Fowler  was  then  and  there  in  the  service  of  the  de- 
fendant, an4  in  the  discharge  of  the  duties  for  which  he  was  em- 
ployed and  paid. 

That  the  defendant's  railway,  track,  bridges  and  culverts  were 
originally  constructed,  kept  and  maintained  in  good  condition  and 
repair  fit  and  proper  for  safely  conducting  its  business  as  common 
carriers  of  freight  and  passengers. 

That  the  particular  culvert  which  was  so  washed  out  was  a  stone 
cnlvert,  well  built  and  skillfully  constructed,  and  was  kept  and 
maintained  in  a  good  and  secure  condition. 

That  at  the  time  of  the  happening  of  the  accident  a  rain  storm 
of  unusual  severity  was  and  had  been  prevailing,  deluging  the  earth 
^th  water,  converting  ditches,  drains,  branches  and  streams  into 
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rushing  torrents,  and  by  reason  thereof  the  said  culvert  was  under- 
mined and  washed  out. 

That  the  said  passenger  train  Xo.  2  was  on  the  same  day  disabled, 
impeded  and  delayed  in  the  neighborhood  of  Hempstead,  and  re- 
quired assistance,  and  the  said  Fowler  was  ordered  to  its  relief. 

That  in  accordance  with  the  rules  and  regulations  of  the  defend- 
ant railway  company,  well  known  to  Fowler,  and  in  view  of  which 
he  enterea  and  remained  in  defendant's  service,  the  execution  of 
said  order  was  an  obligation  which  he  owed  as  a  matter  of  duty. 

That  the  death  of  said  Fowler  was  the  result  of  a  casualty  inci- 
dent to  the  service  in  which  he  was  engaged,  and  this  defenclant  is 
not  responsible  therefor. 

The  evidence  was  to  the  effect  that  Fowler  was  an  experienced 
hand  and  had  as  good  opportunity  to  know  the  danger  as  the  com- 
pany, he  being  at  Hempstead  in  the  midst  of  the  storm,  and  the 
assistant  superintendent  at  Houston ;  that  both  were  ignorant  of 
the  danger.  That  the  culvert  had  been  constructed  in  a  durable 
and  workmanlike  manner,  under  the  supervision  of  competent 
engineers,  and  so  as  to  resist  all  ordinary  storms. 

George  Goldthwaite  for  appellant. 

Breedlove  &  Ewing  for  appellees. 

I.  One  contracting  to  perform  labor,  or  to  render  service,  there- 
by takes  upon  himself  such  risks,  and  only  such,  as  are  necessarily 
and  usually  incident  to  the  employment.    44  Cal.,  187 ;  13  Am. 

'  Rep.,  163  and  note  ;  Wood  on  Master  and  Servant,  sec.  326. 

II.  If  the  master  has  knowledge  that  the  particular  employment 
or  the  particular  service,  is,  from  extraneous  causes,  hazardous  or 
dangerous  to  a  degree  beyond  what  it  fairly  imports,  or  is  fairly 
understood  to  be,  he  is  bound  to  inform  the  servant  of  the  fact ; 
and  if  he  fails  to  do  so  he  is  liable  to  such  damages  as  the  servant 
sustains  by  reason  of  such  causes.  44  Cal.,  187;  25  Ala.,  659;  73 
N.  y.,  38  ;  52  111.,  401 ;  13  Am.  Rep.,  163-4  and  note ;  29  Am. 
Eep.,  97;  4  id.,  616. 

IlL  If  the  injury  resulted  from  exposure  to  extraordinary  risks, 
which  were  known  to  the  master  and  unknown  to  Fowler,  then  the 
master  is  liable  for  all  damages  sustained  by  Fowler.  45  111.,  201 ; 
Wood  on  Master  and  Servant,  sees.  326,  336,  356, 364,  368,  387-8. 

IV.  The  master  is  bound  to  warn  the  servant  of  latent  dangers, 
and  is  bound  not  to  expose  the  servant  to  dangers  of  which  he 
knows,  or  has  reason  to  know,  the  servant  is  not  aware.  Wood  on 
Master  and  Servant,  sees.  349,  352,  3,  4,  and  5 ;  45  HI.,  201. 

BoNNEB,  Associate  Justice. — I.  One  of  the  grounds  upon  which 
the  plaintiffs  below,  Mrs.  Mary  A.  Fowler  and  her  children,  seek 
to  recover  in  this  case  is,  that  the  deceased  husband  and  father, 
Jacob  F.  Fowler,  came  to  his  death  in  the  attempt  to  execute  an 
order  issued  to  him  by  C.  A.  Burton,  as  assistant  superintendent 
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of  the  defendant  company,  to  perform  a  dangerons  duty,  not  within 
tiie  Boope  of  the  employment  of  Fowler  as  yardmaster. 

Mr.  Thompson,  in  his  work  on  negligence,  thns  states  the  rale 
in  sach  cases : 

^^  Where  the  master  orders  the  servant  into  a  service  which  he 
did  not  undertake  to  perform,  and  while  in  such  service  the  ser- 
Tant  is  injured,  his  right  to  recover  damages  of  the  master  may  de- 

End  upon  a  variety  of  considerations,  xhe  master  will  not  be 
ble  for  any  injuries  resulting  to  the  servant  from  causes  open  to 
the  observation  of  the  servant  and  which  it  requires  no  special 
skin  or  training  to  foresee  will  be  likely  to  occasion  him  narm, 
although  he  was  at  the  time  engaged  in  the  performance  of  a  ser- 
vice which  he  had  not  contracted  to  render.  When  a  servant  of 
matnre  years  undertakes  any  labor  outside  the  duties  he  has  en> 
gaged  to  perform,  the  risks  incident  to  which  were  equally  open  to 
Uie  observation  of  himself  and  the  master,  the  servant  takes  upon 
himself  all  such  risks.  Such  a  voluntary  deviation  from  the  origi- 
nal contract  of  service,  entered  into  with  full  knowledge  of  the  new 
risks  assumed,  ought,  on  principle,  to  be  looked  upon  as  a  new  con- 
tract of  service,"  etc.     2  Thompson  on  Negligence,  976,  §  7. 

Mr.  Pierce,  in  his  late  work  on  Bailroads,  in  treating  of  the  sub- 
ject of  the  detail  of  a  servant  for  a  dangerous  duty  outside  of  his 
employment,  says  that  it  would  not  be  negligence  to  put  a  servant 
to  a  service  of  more  than  usual  danger,  when  required  for  a  good 
reason,  as  for  the  safety  of  passengers.    Pierce  on  Kailroads,  378-9. 

Bnt  as  a  question  of  fact,  the  uncontradicted  testimony  shows 
that  the  service  required  of  Fowler  devolved  upon  him  as  an  em- 
ployee of  the  company,  and  that  he  was  subject  to  the  orders  of 
Barton,  the  assistant  superintendent. 

Upon  this  issue,  a^t  least,  it  is  the  individual  opinion  of  the 
writer,  that  there  was  such  failure  of  testimony  on  the  part  of  the 
plaintiff  that  the  court  should  have  withdrawn  it  from  the  jury. 

IL  The  other  ground  upon  which  the  plaintiffs  seek  to  recover 
is,  that  the  defendant's  railway,  where  the  accident  occurred,  was 
80  defectively  constinicted  that  it  was  insufficient  to  resist  the  rain- ' 
Btorm  which  caused  the  injury ;  and  that  this  defect  was  well  known 
to  Burton,  the  assistant  superintendant  who  issued  the  order,  and 
was  not  known  to  the  deceased. 

This  involves  two  questions :  first,  the  duty  of  the  defendant  in 
the  construction  of  the  culvert  and  road-bed ;  second,  the  liability 
of  the  defendant  for  the  injury  to  the  deceased,  if  tiie  defects,  if 
any,  were  known  to  him. 

First  It  wss  the  duty  of  the  defendant  to  have  so  skillfully  and 
substantially  constructed  the  culvert  and  contiguous  road-bed,  in 
the  first  instance,  and  to  have  so  maintained  them  afterwards,  as  to 
have  avoided  those  dangers  from  rain-storms  which  could  have  been 
reasonably  expected  in  that  section  of  the  country,  and  which  could 
have  been  guarded  against  by  skillful  and  competent  engineers, 
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taking  into  consideration  the  flow  of  water  which  mi^ht  reasonably 
be  expected  at  the  particular  locality  and  from  the  adjacent  water- 
shed. If,  however,  the  cnlvert  and  road-bed  were  tnns  properly 
constructed  and  kept  in  repair,  and  the  damage  thereto  was  occa- 
sioned by  sach  an  extraordinary  rain-storm  as  could  not  have  been 
reasonably  anticipated  and  guarded  against,  as  above  stated,  then 
the  company  would  not  have  been  guilty  of  such  culpable  negli- 
gence as  would,  on  this  ground,  have  made  them  liable  in  damages 
for  the  death  of  Fowler.  R  R  Co.  v.  Parker,  50  Tex.  344: ;  K 
R.  Co.  V.  Halloran,  53  Tex.  46 ;  2  Thompson  on  Negligence,  985 
(6) ;  Pierce  on  railroads,  370 ;  Sherman  &  Eedfield  on  Neg.,  §445. 

MaiT  Fowler  and  the  other  plaintiffs,  in  addition  to  the  allegfa- 
tions  m  their  petition,  admit  in  this  court  in  their  brief  that  me 
testimony  "  clearly  shows  the  prevalence  and  violence  of  the  storm, 
the  long  continuance  of  the  storm,  and  the  unprecedented  quantity 
of  water  that  had  fallen,"  .  .  .  and  that  the  loss  of  Fowler's 
life  was  the  result  of  a  protracted,  unprecedented  rainfall  and 
storm ;"  and  they  base  their  right  to  recover  upon  the  ground  that 
tins  and  the  consequent  damage  to  the  road  was  weU  known  to 
Burton  and  was  not  known  to  Towler.  Had  this  admission  been 
made  in  the  court  below,  then  the  contest  on  this  branch  of  the 
case  should  have  been  confined  to  the  single  question  whether  these 
facts  were  known  to  Burton  when  he  issued  the  order,  and  un- 
known to  Fowler  when  he  attempted  to  execute  the  same. 

The  evidence  upon  the  question  of  construction  shows  that  the 
culvert  was  constructed  of  stone,  that  it  was  built  in  the  year  1866 
or  1867,  in  a  good  and  substantial  manner,  and  was  sumcient  to 
carry  oflf  all  ordinary  rainfalls,  and  that  no  complaint  had  ever 
been  made  of  it  before.  That  it  was  fully  examined  within  a  week 
prior  to  the  accident  and  was  found  to  be  in  perfect  order,  and  that 
a  train  had  passed  over  it  in  safety  but  a  short  time  previously. 
That  the  culvert  itself  was  not  injured,  but  that  the  damage  was 
occasioned  by  reason  of  the  water  having  cut  in  behind  the  wing- 
wall  on  the  south  side,  and  undermined  the  road-bed.  That  prior 
to  the  accident  the  road-bed  at  that  place  was  in  good  condition 
and  perfect  order,  and  that  no  reasonable  foresight  could  have  an- 
ticipated and  prevented  the  accident.  The  testimony  further  shows, 
in  addition  to  the  allegations  in  the  petition,  that  on  this  part  of 
the  line  of  the  road  there  was  an  extraordinary  rain-storm — one  of 
the  witnesses  describing  it  as  a  water-spout,  the  like  of  which  he 
had  never  seen  before. 

The  only  evidence  on  the  part  of  plaintifiEs  tending  to  prove  that 
the  defendants  were  guilty  of  negligence  in  the  construction  of 
their  road,  were  the  facts  that  the  accident  happened  by  reason  oi 
the  road-bed  having  been  undermined  by  the  water,  and  that  the 
water  was  occasioned  by  an  extraordinary  storm.  The  mere  fact 
that  the  accident  happened  was  not  of  itself  sufficient  to  entitle 
the  plaintifis  to  recover.    Hutchinson  on  Carriers,  §  799. 
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Whether  the  additional  fact,  that  it  happened  by  reason  of  an 
extraordinary  rain-storm,  was  snfficient  to  make  ont  such  prima 
facie  case  as  would  cast  the  burden  of  proof  upon  the  defendant 
to  show  that  the  culvert  and  road-bed  were  properly  constructed,  it 
is  not  necessary  now  to  decide,  but  is  left  an  open  question,  as  in 
Eailroad  v.  Dilahunty,  53  Tex.  212.  We  are  all  agreed,  however, 
that  if  such  prima  facie  case  was  made  by  the  plaintiff,  it  was  de- 
feated by  the  testimonv  of  the  defendant. 

Second.  Were  the  plaintiflEs  entitled  to  recover  on  the  last  ground 
above  stated,  that  the  danger  was  known  to  Burton,  the  assistant 
fiuperintendent,  and  not  known  to  Fowler,  the  deceased? 

The  rule  upon  this  subject  is  thus  stated,  in  effect,  by  Mr.  Pierce : 
That  a  servant  who,  before  the  injury,  had  knowledge  of  the  defect 
in  the  road,  or  who,  having  a  reasonable  opportunity  to  inform 
himself,  ought  to  have  known  such  defects,  is  presumed  by  remain- 
ing in  die  company's  service  to  have  assumed  the  risk  of  such  vol- 
untary exposure  of  himself,  and  cannot  recover  for  an  injury  re- 
sulting therefrom ;  and  his  knowledge  has  the  same  effect  whether 
the  company  was  informed  or  ignorant  of  such  defect.  He  further 
sajs :  Tnis  rule  applies  with  special  force  when  the  defect  or  dan- 
ger is  obvious  to  the  senses.  Pierce  on  Bailroads,  379,  citing  nu- 
merous authorities  in  notes ;  2  Thompson  on  Negligence,  1008, 
§15. 

C!onstrued  in  the  most  favorable  light  for  the  plaintiffs,  the  tes- 
timony as  disclosed  by  the  record  would  show  that  both  Burton 
and  Fowler  were  mutually  ignorant  of  the  damage  done  to  the 
road-bed  and  of  the  impending  danger.  The  dispatch  upon  which 
Fowler  acted  was  issued  from  the  city  of  Houston,  considerably 
distant  from  the  scene  of  the  accident.  The  testimony  shows  that 
Burton  was  not  fully  advised  of  the  character  of  the  rain-storm  or 
the  extent  of  the  damage ;  but  on  the  contrary,  it  was  shown  that 
Fowler  was  in  the  midst  of  the  storm  and  at  the  place  of  the  acci- 
dent, and  hence  had  the  opportunity  to  see  and  know  the  extent  of 
the  rain,  and  that  the  service  was  attended  with  more  or  less  dan- 
ger. It  further  shows  that  the  accident  occurred  in  the  day-time, 
about  three  o'clock  in  the  afternoon,  and  that  Fowler  was  a  man 
of  mature  years  and  possessed  of  long  experience  and  peculiar  skill 
as  a  railroad  man. 

The  testimonv  does  not  sustain  the  proposition  that  the  danger 
was  known  to  !burton  and  unknown  to  Fowler. 

We  are  all  agreed  that  the  testimony  does  not  sustain  the  ver- 
dict and  judgment  upon  any  of  the  issues,  and  that  the  sixth  as- 
signed error  was  well  taken,  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial ;  for  which  error  the  judgment  is  reversed 
and  the  cause  remanded. 

Beversed  and  Bemanded. 

See  note  5  Am.  and  Eng.  R.  R.  Cas.  604. 
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CATHABnnB  0.  MuBPHT,  88  Administratrix,  etc,  Appellant^ 

The  Bobton  Aim  Albany  B.  B.  Co.,  BeBpondent. 

(88  Nmo  York  Beportt,  146.) 

In  an  action  to  recoyer  damages  for  alleged  n^ligence  causing  the  death 
of  M.,  plaintifTs  intestate,  it  appeared  that  M.  was  employed  as  a  mechanic 
in  defendant's  repair  shop.  Sj  the  roles  of  the  shop,  known  to  all  the  em- 
ployees, when  a  locomotlTe  was  sent  to  the  shop  for  repairs,  aside  from  repair- 
ing defects  reported,  a  thorough  examination  was  required  to  be  made,  to 
difksoyer  and  repair  other  defects,  if  any.  The  ordinary  course  of  business 
was  to  put  the  locomotive  into  the  hands  of  the  boiler-makers  for  examination 
and  repairs,  then  into  the  hands  of  machinists,  and  finally  it  was  turned  over 
to  mecnanics  to  set  the  safety-yaWes;  this  last  work  was  usually  committed 
to  H.  and  another.  While  they  y^ere  engiu^ed  in  setting  the  saf ety-valye  of 
a  locomotive,  which  had  passed  through  this  course,  the  boiler  exploded,  and 
H.  was  killed.  The  explosion  was  caused,  as  the  evidence  tended  to  show, 
by  defects  in  the  boiler,  which  would  have  been  discovered  had  the  boiler- 
makers  performed  their  duty.  Those  employed  in  the  shop  were  competent 
and  skillful  mechanics;  they  had  reported  to  the  master-mechanic  thattiie 
locomotive  was  '^  all  right."  Saldy  that  plaintiff  was  properly  nonsuited,  as 
the  death  of  M.  was  caused  by  the  negligence  of  his  co-servants;  that  the 
case  was  not  within  the  principle,  holding  the  master  responsible  for  unsafe 
machinery  furnished  for  the  use  of  the  employee,  as  the  locomotive  was  not 
placed  in  his  hands  for  use. 

Fuller  0.  Jewett  (80  N.  Y.  46),  distinguished. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  in  favor  of  defendant,  en- 
tered upon  an  order  made  February  11, 1881,  denying  a  motion  for 
new  trial,  and  directing  judgment  on  an  order  nonsuiting  plaintiff 
on  trial. 

This  action  was  brought  to  recover  damages  for  the  alleged  neg- 
li^nce  of  defendant  causing  the  death  of  Francis  Murphy,  plain- 
tin's  intestate. 

£.  Countryman  for  appellant.  On  a  question  of  negligence  aris- 
ing upon  a  nonsuit,  all  disputed  facts  are  to  be  decided  in  favor  of 
the  plaintiff,  and  all  presumptions  and  inferences,  which  he  had  a 
right  to  ask  from  the  jury,  are  to  be  conceded  to  him.  Cook  v. 
NT  T.  C.  R.  R.  Co.,  1  Abb.  Ct.  of  App.  Dec.  432,  433 ;  Bemhard 
V.  R.  and  S.  R.  R.  Co.,  id.  131,  134;  Weber  v.  N.  T.  C.  and  K 
R.  R.  R.  Co.,  58  N.  T.  461,  455 ;  Ernst  v.  Hudson  R,  R.  R.  Co., 
85  id.  10,  40 ;  Morrison  v.  W.  Y.  C.  and  H.  R  R.  R.  Co.,  63  id. 
643.  A  master  is  liable  to  a  servant  for  his  (the  mastoids)  negli- 
gence, or  want  of  care  and  prudence,  occasioning  injury  and  damage 
to  the  servant.  Such  ne^Hffence  may  be  shown  in  the  mismanage- 
ment of  the  master's  affairs  m  the  furnishing  of  improper  and  nn- 
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safe  machinery,  implements,  facilities  or  materials  for  the  use  or 
labor  of  the  servant.      Laning  v,  N*  Y.  C.  and  IL  B.  B.  B.  Co., 
49  N.  Y.  621,  628,  829;  Kirkpatrick  v.  N.  Y.  C  and  H.  B.  B.  R 
Co.,  70  id.  240 ;  FuUer  v.  Jewett,  80  id.  46 ;  Kain  v.  Smith,  id. 
458 ;  Flike  v.  B.  and  A,  B.  B.  Co.,  68  id.  650,  853 ;  Booth  v.  B. 
and  A.  R  R  Co.,  73  id.  38,  42 ;  Crispm  v.  Babbitt,  81  id.  616 ; 
Hough  V.  By.  Co.,  10  Otto,  213 ;  Cone  v.  D.  L.  and  W.  B.  Co., 
81  N.  Y.  216 ;  Cayzer  v.  Taylor,  10  Gray,  276 ;  Paiilmier  v.  Erie 
R  Co.,  34  K.  J.  LaWj  161 ;  Shanny  v.  Androscoggin  Mills,  66  Me. 
420.     This  principle  applies,  not  merely  to  implements  and  ma^ 
chinery  furnished  to  the  servant  in  the  course  oi  his  employment, 
but  as  well  to  all  means,  materials  and  facilities  supplied  by  the 
master  to  enable  the  servant  to  perform  the  duties  required  of  him. 
Eyan  v.  Fowler,  24  N.  Y.  410 ;  Huddleston  v.  Lowell  Machine 
Shop,  106  Mass.  282 ;  Metzer  v.  Hennare,  12  N.  Y.  Week.  Dig. 
181;  Coughtry  v.  Globe  Woollen  Co.,  66  N.  Y.  124;  Ackerson  v. 
Dennison,  117  Mass.  407 :  Buzzell  v,  Laconia  Manuf.  Co.,  48  Me. 
113;  Hawley  v.  Northern  Cent.  B.  Co.,  82  N.  Y.  370;  O'Donnell 
V.  Alleghany,  etc.,  B.  ,Co.,  59  Penn.  St.  239 ;  Drymola  v.  Thomp- 
son, 26  Minn.  40 ;  Chicago,  etc.,  R  Co.  v.  Swett,  45  111.  19t ; 
Paulmier  u  £rie  B.  Co.,  34  N.  J.  Law,  161 ;  Porter  v,  Hannibal, 
etc.,  B.  Co.,  71  Mo.  66 ;  Lewis  v.  St.  Louis,  etc.,  B.  Co.,  59  id.  496 ; 
Snow  q.  Housatonic,  etc.,  B.  Co.,  8  Allen,  441 ;  Fifield  v.  North- 
ern R  Co.,  42  N.  H.  225 ;  Spelman  v.  Fisher  Iron  Co.,  66  Barb. 
151 ;  Smith  v.    Oxford  Iron  Co.,  42  N.  J.  Law,  467 ;  Shannyy. 
Androscoggin  Mills,  66  Me.  420 ;  Clark  if.  Holmes,  7  Hurl.  &  N. 
937 ;  Walsh  v.  Peet  Valve  Co.,  110  Mass.  23;  Ardesco  Oil  Co.  v. 
Gibson,  63  Penn.  St.  147 ;  Byan  v.  Fowler,  24  N.  T.  410,  417 ; 
Snow  V.  Housatonic  B.  Co.,  8  Allen  441,  446 ;  Smith  v,  Oxford 
Iron  Co.,  42  N.  J.  Law,  467,  474 ;  Buzzell  v.  Laconia  Manuf.  Co., 
48  Me.  113,  116 ;  Harrison  v.  Central  B.  B.  Co.,  31  N.  J.  Law, 
291,  298 ;  Fuller  v.  Jewett,  80  N.  T.  46,  62 ;  Crispin  v.  Babbitt, 
81  id.  516,  621.      The  defendant  is  also  liable  for  this  injury,  on 
the  principle  that  an  employer  or  owner  of  property  is  bound  to 
exercise  vigilance  and  care  to  protect  another  in  his  employment 
or  properly  on  his  premises,  from  perils  or  dangers  of  which  the 
latter  is  ignorant  and  has  no  reason  to  anticipate.      Cooley  on  Torts, 
550,  551 ;  Noyes  v.  Smith,  28  Vt.  59,  64 ;  Kyan  v.  Fowler,  24  N. 
T.  410,  414 ;  Coughtry  v.  Globe  Woollen  Co.,  66  id.  124 ;  Strah- 
lendorf  v.  Bosenthal,  30  Wis.  676 ;  Patterson  v.  Wallace,  28  Eng. 
Law  &  Eq.  48, 61 ;  Huddleston  v.  Lowell  Machine  Shop,  106  Mass. 
282,286;  Buzzell  v.  Laconia  Manuf.  Co.,  48  Me.  113,  116,  117; 
Paulmier  v.  Erie  B.  Co.,  34  N.  J.  Law,  151,  154 ;  Hough  v.  Bail- 
wajr  Co.,  10  Otto,  214, 217 ;  Wedgewood  v.  Chicago,  etc.,  B.  Co.,  41 
Wis.  478.     If  the  death  of  the  deceased  was  caused  by  defective  and 
unsafe  machinery,  materials,  appliances  or  facilities  f uiiiished  by  the 
master  to  enable  him  to  obey  its  directions,  while  in  its  service,  and 
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the  master  knew,  or  ouffht  to  have  known,  their  actual  condition, 
it  is  no  defence  that  sum  machinery,  materials,  appliances  or  facil- 
ities were  defective  and  unsafe  through  the  negligence  of  his  co-em- 
ployees. Bissel  Case,  70  N.  T.  171, 174 ;  McCosker  Case,  84  id. 
77,  82;  Crispin  tj.  Babbitt,  81  id.  516;  Ardesco  Oil  Co.  v.  Gilsoii. 
63  Penn.  St.  146 ;  Walsh  v.  Peet  Valve  Co.,  110  Mass.  23,  25 ; 
Shanny  v.  Androscoggin  Mills,  66  Me.  420,  425,  426 ;  Clark  v. 
Holmes,  7  Hurlst  &  Norm.  937 ;  Watling  v.  Ostler,  L.  R,  6 
£xch.  73. 

Hamilton  Harris  for  respondent    The  law  exempts  the  common 
master  from  liability  to  one  servant  for  injuries  caused  by  the  neg- 
ligence of  a  feUow-servant  in  the  same  employment.      ^Wright  v. 
K  Y.  C.  R  R  Co.,  25  K  Y.  662 ;  Warner  v.  Erie  R  Co.,  89  id. 
468 ;  Laning  v.  N.  Y.  C.  and  H.  R  R.  R  Co.,  49  id.  528 ;  Hofna- 
gle  V.  N.  Y.  C.  and  H.  R  R  R.  Co.,  55  id.  608 ;  Besel  v.  N.  Y. 
C.  and  H.  R  R.  R  Co.,  70  id.  171 ;  Crispin  v.  Babbitt,  81  id.  516; 
McCosker  v.  L.  I.  R  R  Co.,  84  id.  77 ;  Slater  v,  Jewett,  Rec'r,  etc., 
85  id.  21.,     The  deceased  was  bound  to  exercise  ordinary  observa- 
tion and  care.     In  not  doin^  so  he  was  negligent,  and  his  negH- 
S>nce  contributed  to  the  injury.      Reynolds  v.  N.  Y.  C.  and  n. 
.  R  R  Co.,  58  N.  Y.  248 ;  Cordell  v.  K  Y.  C.  and  H.  R  R  R 
Co.,  75  id.  330 ;  Kellogg  v.  N.  Y.  C.  and  H.  R  R  R  Co.,  79  id. 
72.      The  deceased  having  engaged  in  the  service  of  defendant  to 
repair  disabled  locomotives,  with  full  knowledge  of  the  risks  of  the 
work,  assumed  the  risks  and  dangers  incident  to  the  business  in 
which  he  was  engaged.      Gibson  v.  Erie  Ry.  Co.,  63  N".  Y.  449 ; 
DeGraff  v.  K  Y.  C.  and  H.  R  E.  R  Co.,  76  id.  129 ;  Painton  v. 
N.  Y.  C.  and  H.  R  E.  E.  Co.,  83  id.  7;  Barrenger  v.  D.  and  H.  C. 
Co.,  19  Han,  216 ;  Gibson  v.  Northern  C.  R  K.  Co.,  22  id.  287 ; 
Marvin  v.  Muller,  13  N.  Y.  Weekly  Digest,  41.      The  negligence 
of  the  co-laborers  of  the  deceased  upon  the  locomotive  in  no  way 
reflected  upon  the  foreman  and  superintendent  of  the  shop  who 
had  a  right  to  assume  the  fidelity  and  thoroughness  of  their  work, 
and  the  truthfulness  of  their  report,  that  all  the  defects  in  the  en- 
gine had  been  repaired  and  that  the  same  was  ready  for  use.     Cris- 
pin V.  Babbitt,  81  N.  Y.  516 ;  McCosker  v.  L.  I.  K.  R  Co.,  84  id 
77. 

'  Andbews,  Ch.'  J.— The  boiler  of  the  defendant's  locomotive 
"  Sacramento"  exploded  while  in  the  repair  shop  of  the  company, 
at  East  Albany,  on  the  6th  of  Augtist,  1879,  killing  Francis  Murphy, 
the  plaintiffs  intestate,  and  one  Smith,  who  were  engaged  at  tlie 
time,  by  the  direction  of  the  master-mechanic  of  the  shop,  in  Bet- 
ting the  safety-valve,  so  as  to  allow  a  pressure,  in  the  boiler,  of  one 
hundred  and  thirty-three  pounds  to  the  square  inch,  which  was  the 
highest  limit  of  steam  permitted  in  the  use  of  locomotives  on  the 
road.    The  locomotive  was  taken  to  the  shop  for  repairs  about  two 
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weeks  before  the  explosion,  bavins  been  reported  by  the  engineer 
as  pounding  in  the  ariving-boxes,  leaking,  etc.    It  was  the  rale  of 
the  shop,  known  to  all  the  employees,  uiat  when  an  engine  came 
into  the  shop  for  repairs,  all  defects  reported  should  be  repaired 
and  an  exammation  made  to  see  if  any  other  defects  could  be  dis- 
covered, and  if  there  were  any  of  a  slight  nature,  the^  should  be 
repaired  first,  and  reported  afterward ;  out  if  of  a  serious  nature, 
they  were  to  be  reported  first  and  repaired  afterward.     In  the 
ordinary  course,  a  locomotive  sent  to  the  shop  for  repairs  was  first 
put  into  the  hands  of  the  boiler-makers  for  the  examination  and 
repair  of  the  boiler,  then  into  the  hands  of  the  machinists,  and 
finally  into  the  hands  of  mechanics  to  set  the  safety-valve,  which  w^ 
the  last  thing  to  be  done  before  the  locomotive  was  sent  on  to  tne 
road.     This  last  work  was  usually  committed  to  the  intestate  and 
Smith,  who  were  mechanics  and  had  for  several  years  been  em- 
ployed in  the  repair  shop,  and  who,  when  the  particular  work  of 
Betting  the  safety-valve  of  a  locomotive  was  to  be  done,  were  as- 
fiigned  to  this  duty.     On  examination  of  the  locomotive  "  Sacra- 
mento" after  the  explosion,  it  was  found  that  twenty  of  the  stay- 
bolts  on  the  right  side  of  the  boiler  were  broken,  the  fractures  be- 
ing apparently  old,  and  the  right  side  sheet  near  the  mud-ring,  which 
was  originally  five^ixteenths  of  an  inch  in  thickness,  had  been 
channeled,  or  worn  down  to  one-sixteenth  of  an  inch.     The  evi- 
dence tended  to  show  that  the  explosion  was  attributable  to  these 
defects,  which  rendered  the  boiler  mcapable  of  sustaining  the  pres- 
sure directed  to  be  put  upon  it,  and  that  the  defects  would  liave  oeen 
discovered  by  the  Doiler-makers,  if  they  had  performed  their  duty 
to  make  thorough  inspection  of  the  boiler,  with  a  view  to  ascertain 
whether  any  defects  existed.     The  judge  non-suited  the  plaintiff, 
and  it  must  be  assumed  that  the  negligence  of  the  boiler-makers, 
was  one  of  the  efficient  causes  of  the  accident.    The  boiler-makers 
were  competent  and  skilled  mechanics,  and  they  had  reported  to 
the  master-mechanic  that  the  locomotive  was  "  all  right,^'  before 
the  intestate  and  Smith  were  directed  to  set  the  valve ;  the  intestate 
and  Smith  had  no  notice  of  the  defects  in  the  boiler. 

Upon  these  facts  the  question  arises  whether  the  company  is 
liable  for  the  death  of  Murphy,  resulting  from  the  negligence, 
primarily,  of  the  boiler-makers.  They,  and  the  intestate,  were  co- 
servants  of  the  defendant,  and  it  is  the  general  nile  of  law  that,  the 
master  is  not  responsible  to  one  servant  for  an  injury  occasioned 
by  the  negligence  of  a  co-servant  of  the  common  employer.  To 
this  rule  tnere  are  two  well  defined  exceptions :  first,  where  the 
servant,  whose  negligence  caused  the  injury,  was  an  unfit  and  in- 
competent person  to  be  intrusted  with  the  duty  to  which  he  was 
assigned,  and  the  accident  resulted  from  his  incompetency  and  un- 
fitness (Lanin^  v.  N.  Y.  Central  R  R.  Co.,  49  N.  Y.  521) ;  second, 
where  the  accident  resulted  from  unsafe  and  imperfect  machineiy 
8  A.  &  E.  R  Cas.— 88 
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and  appliances,  furnished  for  the  use  of  the  servant  in  the  master's 
business.  Laning  v.  N.  Y.  Central  R.  R,  Co.,  supi-a:  Flike  v. 
Boston  and  Albany  R  R.  Co.,  53  N.  Y.  550 ;  Fuller  v.  Jewett.  80 
id.  46.;  S.  C.  1  Am.  and  Eng.  R.  R.  Cas.  109. 

These  exceptions,  however,  are  subject  to  the  qualification  that 
the  duty  imposed  upon  the  master  to  employ  competent  servants, 
and  furnish  fit  and  safe  machinery,  is  not  absolute,  but  relative. 
The  master  does  not  guaranty  eitner  the  competency  of  the  co- 
servants,  or  the  safety  of  the  machinery  and  appliances.     He  under- 
takes to  use  due  and  reasonable  care  in  both  respects,  and  that  there 
shall  be  no  negligence  on  his  part  or  on  the  part  of  any  person  in- 
trusted by  him  with  the  business  of  employing  servants  and  pro- 
viding safe  machinery,  etc.     It  is  plain  that  the  master's  liability, 
if  sustained  in  this  case,  rests  upon  the  second  exception  stated, 
viz. :  the  negligent  furnishing  of  an  unsafe  machine  for  the  use  of 
the  intestate.     The  competency  of  the  boiler-makers  and  machin- 
ists employed  in  repairing  the  locomotive  before  it  came  to  ihe 
hands  of  the  intestate  and  Smith,  is  not  questioned.     The  rules  of 
the  shop  were  comprehensive,  and  required  a  full  examination  by 
the  boiler-makers  and  machinists,  to  discover  defects.     Their  neg- 
ligence is  not  a  ground  of  action  against  the  master,  unless  as  be- 
tween the  intestate  and  the  master,  it  was  the  master's  duty  to 
ascertain  before  the  intestate  and  Smith  were  put  to  setting  the 
valve,  that  the  boiler  was  safe  and  would  bear  the  required  pressure. 
We  think  this  case  is  not  within  the  principle  which  holds  the 
master  responsible  for  unsafe  machinery  furnished  for  the  use  of 
the  servant.     The  case  of  Fuller  v.  Jewett  (80  N".  Y.  46)  is  a  dis- 
tinct authority  for  the  proposition,  that  if  this  locomotive  had  been 
sent  out  from  the  shop,  and  afterward  exploded  while  in  use  on  the 
defendant's  road,  injuring  the  engineer  or  other  servants  of  the 
defendant,  the  company  would  have  been  responsible.     The  negli- 
gence of  the  boiler-makers  in  tlie  case  supposed,  would  be  regarded 
as  the  negligence  of  the  master.     The  risk  of  the  negligence  of  the 
repairers  and  machinists,  would  not  be  considered  one  of  the  risks 
which  a  servant  in  whose  hands  the  machine  was  subsequently 
placed  for  use,  had  assumed.     The  placing  of  the  locomotive  on  the 
road  for  use  would  be  an  assurance  that  it  was  fit  and  safe ;  and  an 
enfjineer,  or  other  servant  employed  on  the  train,  could  not  be 
supposed  to  have  known  the  condition  of  the  locomotive,  or  whether 
the  men  employed  to  make  repairs  were  competent,  or  the  manner 
in  which  the  work  had  been  oone.     In  this  case  Murphy  was  not, 
we  think,  a  servant,  in  whose  hands  the  locomotive  was  placed  by 
the  defendant  for  use,  within  the  principle  of  Fuller  v,  Jewett, 
and  like  cases.     The  locomotive  was  sent  to  the  repair-shop  in  order 
that  it  might  be  made  fit  for  use.     The  mechanics  in  tne  I'epair- 
shop,  including  the  intestate,  were  employed  for  the  purpose  of 
repairing  defective  locomotives.    The  intestate  and  his  co-laborers 
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in  the  shop  were  engaged  in  the  same  department  of  service,  worked 
under  the  same  control,  and  in  the  case  in  question,  the  boiler- 
makers  and  the  other  mechanics  were  employed  to  effect  the  same 
object,  viz. :  the  reparation  of  the  "  Sacramento."  It  is  true  that 
the  work  was  done  in  snccessive  stages,  and  different  parts  of  the 
work  were  intrusted  to  different  persons.  The  refitting  of  the 
valve  and  its  adjustment  to  the  reouired  pressure,  were  the  last 
thin^  to  be  done.  This  work  was,  nowever,  as  necessary  in  fitting 
the  focomotive  for  use,  as  the  work  of  the  boiler-makers  or  machin- 
ists. The  intestate  had  an  opportunity  to  inform  himself  of  the 
competency  of  his  co-servants  m  the  shop.  He  doubtless  supposed 
that  the  boiler-makers  had  performed  their  duty ;  unfortunately 
they  had  neglected  it.  But  we  think  the  risk  of  their  negligence 
was  one  of  die  risks  he  assumed,  as  incident  to  his  employment  in 
the  common  service.  It  would  be  too  close  a  construction,  to  hold 
that  the  repairs  were  completed  when  his  work  commenced,  and 
that  the  setting  of  the  valve  was  an  independent  and  disconnected 
service  in  respect  to  a  machine  put  into  his  hands  by  the  company 
for  use.  This  claim  of  the  plaintiff's  counsel  would  make  the 
master  responsible  to  each  successive  employee  engaged  on  the 
repairs  for  any  negligence  of  a  co-employee,  whose  work  was  prior 
in  point  of  time,  although  done  in  effecting  the  common  purpose 
in  which  all  were  engaged.  This  would  we  think  be  extenaing 
the  liability  of  the  master  further  than  is  warranted  by  the  adjudged 
cases. 

The  case  is  not  free  from  diflSculty,  but  we  are  of  opinion  that 
the  nonsuit  was  properly  granted,  and  the  judgment  should,  there- 
fore, be  afiSrmed. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  afiirmed. 

Bee  note  5  Am.  and  Eng.  R.  R  Gas.  504. 


William  T.  ELabvey,  as  Administrator,  Etc.,  Respondent, 

V. 

New  Tobk  Central  and  Hudson  Riveb  K.  B.  Co.,  Appellant. 

(88  J!rew  Tarh  Beparta,  481.) 

An  engine  attached  to  a  train  on  defendant's  road  was  thrown  from  the 
track  by  a  misplaced  switch  which  B.,  the  switchman,  had  neglected^  to 
elose,  he  being  engaged  at  the  time  in  conversation  with  another.  Plaintiff's 
intestate,  who  was  a  fireman  upon  the  engine,  was  killed.  In  an  action  to 
recover  damages,  plaintiff  claimed  that  B.  was  inexperienced  and  incompe- 
tent, and  that  by  a  reduction  of  the  force  employed,  duties  too  numerous, 
various,  and  distracting  had  been  imposed  upon  B.  It  appeared  that  B.  had 
been  in  defendant's  employ  for  seven  years,  until  three  months  before  the 
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accident  as  baggageman  at  the  station,  occasionally  acting  as  switchmaiu 
Three  out  of  six  men  fonnerly  employed  were  discharged,  and  the  duties  of 
switchman  devolved  upon  B.,  which  he  had  performed  for  three  months. 
BM^  that  the  question  of  B/s  competency  must  relate  to  the  time  of  the  in- 
jury, and  as  he  had  performed  the  duties  of  switchman  for  three  months,  so 
far  as  appeared  without  fault  or  neglect,  and  was  a  man  of  ordinary  intelli- 
gence, it  appeared  that  he  was  clearly  competent  to  perform  those  duties; 
that  it  was  immaterial  what  fault  defendant  had  committed  in  respect  to  the 
number  of  men  employed  or  the  duties  imposed  upon  B.,  unless  such  fault 
contributed  to  the  injury  ;  that  it  appeared  that  his  failure  to  close  the 
switch  did  not  arise  from  inability  to  perform  the  duties,  but  was  the  result 
of  inattention  and  carelessness;  that,  therefore,  the  injury  was  caused  by  the 
negligence  of  a  co-servant,  for  which  defendant  was  not  Uable,  and  a  verdict 
for  plaintiff  was  error. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  the  second  Tuesday 
of  June,  1881,  which  affirmed  a  judgment  in  favor  of  plaintifi,  en* 
tered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged  n^li- 
gence,  causing  the  death  of  William  T.  Harvey,  plaintiff's  intestate. 

The  intestate  was  a  fireman  in  the  employ  of  the  defendant,  and 
was  killed  at  the  village  of  Lyons,  in  the  course  of  such  employ- 
ment, under  the  following  circumstances :  On  the  5th  day  of  Janu- 
ary, 1877,  a  freight  train  on  which  the  deceased  was  fireman  waa 
passing  the  Lyons  station  upon  the  line  of  defendant's  road,  going 
west.  There  were  four  tracks  at  the  station,  Nos.  1,  2,  3,  and  4 
respectively.  For  the  purpose  of  throwing  cars  from  one  track  to 
the  other  there  were  ten  switches,  three  at  the  west  end  of  the 
station  and  seven  at  the  east  end ;  one  switch  at  the  east  end  of  the 
station  and  one  at  the  west  end  was  used  for  the  purpose  of  lettins' 
the  local  freight  trains  into  the  yard  at  the  rear  of  tne  depot,  and 
the  other  switches  were  used  for  the  purpose  of  shifting  the  trains 
from  one  track  to  another.  There  were  two  local  freight  trains 
daily  running  each  way.     There  were  nine  passen^r  trains  stop- 

i)ing  at  the  station  in  tne  course  of  the  twenty-four  hours,  but  these 
atter  trains  did  not  ordinarily  use  any  of  the  sVritches.  The  in- 
testate was  killed  by  the  sudden  plunge  of  his  engine  into  a  race- 
way. The  engine  was  thrown  from  the  track  by  a  displaced 
switch,  standing  a  short  distance  west  of  the  depot.  The  switch 
in  question  had  been  used  a  few  minutes  before  the  accident  to 
pass  the  local  freight  train  coming  from  the  west  on  track  number 
three  to  the  freight  yard  in  the  rear  of  the  depot,  whence,  after 
taking  on  some  freignt  cars,  it  had  returned  to  track  number  three, 
and  proceeded  on  its  way  east.  Baldwin,  the  switchman,  neglected 
to  close  this  switch,  and,  after  the  local  freight  left,  went  east  to 
the  telegraph  office  and  sat  down  on  a  box,  leaving  the  switch  par- 
tially open.  While  sitting  there  conversing  with  the  operator  the 
intestate's  train  passed.  A  moment  after  Baldwin  heard  a  ci*ashy 
and  saw  the  engine  off  the  track. 
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Further  facts  are  stated  in  the  opinion. 

W.  H.  Adams  for  appellant.  As  at  most  the  jury  could  only 
conjecture  from  the  eviaence  that  the  defendant  mignt  have  been 
wanting  in  the  care  and  caution  proper  to  be  exercised  in  such  a 
case,  the  case  ought  to  have  been  withheld  from  them.  Baulec  v. 
N.  Y.  C.  &  H.  K.  R  R  Co.,  59  N.  Y.  356,  866.  It  is  not  suffi- 
cient to  charge  the  master  for  injuries  to  his  servant  that  others  of 
his  employees  were  incompetent  or  unskillful,  or  that  they  were  not 
sufficient  in  number  to  properly  perform  the  duties  required  of 
them  if,  notwithstanding  this,  the  mjuries  complained  of  were  at- 
tributable directly  and  solely  to  the  negligence  of  a  co-servant. 
Wrioht  V.  K  Y.  C.  R  R  Co.,  25  N.  Y.  567 ;  Harp  v.  The  West- 
ern  K.  R  Co.,  3  Cush.  270;  Skip  v.  Eastern  Counties  E.  E.  Co., 
24  Law  &  Eq.  396.  Neither  courts  nor  juries  can  charge  a  party 
with  negligence  in  not  employing  a  ffiven  number  of  servants  to 
render  certain  well-deiined  duties.  Skip  v.  Eastern  Counties  E.  E., 
24  Law  and  Eq.  396.  Baldwin's  declarations  were  not  admissible 
on  any  other  theory  than  that  of  notice  to  the  defendant.  Luby 
V.  The  Hudson  E.  E.  E.  Co.,  17  N.  Y.  131 ;  Saltus  v.  D.  &  H.  C. 
Co.,  3  Hun,  338 ;  King  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  4  id.  766, 
769 ;  Payne  v.  T.  &  B.  E.  E.  Co.,  9  id.  526 ;  Sewell  v.  City  of 
Cohoes,  11  id.  626 ;  Baird  v.  Daly,  68  N.  Y.  547. 

Wm.  S.  Oliver  for  respondent.  It  cannot  be  justly  maintained 
that  Harvey  took  any  risK  which  relieved  the  defendant  from  the 
strict  performance  of  its  duty  as  principal.  Landing  v.  E.  E.  Co., 
49  N.  Y.  521,  632 ;  Flike  v.  R  R  Co.,  53  id.  550 ;  Wharton  on 
Ifegligence,  §  233.  The  evidence  tended  to  establish  that  Bald- 
win, who  left  the  switch  open,  was  incompetent  to  take  care  of  it 
through  inexperience,  overwork,  long  protracted  and  unreasonable 
time  of  labor,  and  that  the  duties  imposed  on  him  were  inordinate 
and  unreasonable.  Tenney  v.  The  Boston  &  A.  E.  E.  Co.,  52  N. 
Y.  632 ;  Harvey  v.  R  R  'Co.,  19  Hun,  558 ;  50  K  Y.  55,  57 ;  67 
id.  55.  The  evidence  raises  questions  of  fact  for  determination  by 
the  jury,  and  its  decision  is  final.  Harvey  v,  N.  Y.  C.  &  H.  E.  E. 
R  Co.,  19  Hun,  556 ;  Flike  v.  Boston  &  A.  R  E.  Co.,  53  N.  Y. 
554 ;  Booth  v.  Boston  &  A.  E.  R  Co.,  73  id.  38 ;  Wharton  on 
Negligence,  §  223.  The  evidence  as  to  the  positions  occupied  by 
Franklin  &  Clough,  and  the  authority  exercised  by  them  over  de- 
fendant's employees,  was  competent.  Harvey  v.  E.  E.  Co.,  19 
Hun,  559 ;  Flike  v.  Boston  &  A.  R  R  Co.,  53  N.  Y.  549 ;  Wliar- 
ton  on  Negligence,  §§  223,  242.  The  objections  and  notifications 
made  by  Baldwin  to  them,  and  their  replies,  were  parts  of  the  res 
gestcB.  Brehm  v.  R  R  Co.,  34  Barb.  275,  276 ;  Laning  v.  E.  E. 
Co.,  49  N.  Y.  636,  538.  The  evidence  that  defendant,  on  the 
night  after  the  casualty,  placed  another  man  in  charge  of  the 
switches  with  Baldwin,  and  immediately  afterward  discharged 
Baldwin  and  employed  a  younger  man  and  an  experienced  switch- 
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man  to  attend  especially  to  the  switches,  relieved  of  other  duties, 
was  competent  and  material.     Doiigan  v.  Champlain  T.  Co.,  66  K 
Y.  7,  8 ;  Eeed  v.  R.  R.  Co.,  45  id.  574 ;  Salters  v.  R.  R.  Co.,  3. 
Hun  ;  Payn  v.  R.  R.  Co.,  9  id.  526 ;  id.  628  ;  Brehm  v.  R.  R.  Co., 
34  Barb.  276 ;  King  v.  R.  R.  Co.,  4  Hun ;  Westf all  v.  The  Erie  R, 
R.  Co.,  6  id.  75 ;  Hagman  v.  Hoboken  L.  &  I.  Co.,  2  Daly,  130 ; 
Baldwin  v.  N.  Y.  &  H.  N.  Co.,  4  id.  316 ;  Penn.  R.  R.  Co.  v. 
Henderson,  61  Penn.  St.  815  ;  Westchester  &  Penn.  R.  R.  Co.  v. 
McElwee,  67  id.  311-314;  McKee  v.  Bardwell,  74. id.  218  ;  Bau- 
field  V,  Whipple  et  al.,  10  AUen,  27,  31 ;  Redman  v.  Conway,  126 
Mass.  374 ;  Laning  v.  R.  R.  Co.,  49  N.  Y.  638.     The  charge  of 
the  court  was  connect  that  if  the  negligence  of  Baldwin  in  leaving 
the  switch  open  was  chargeable  to  the  company,  the  negligence  of 
Purdy,  the  engineer,  would  not  acquit  the  company,  and  if  he  was 
guilty  of  negligence  in  failing  to  observe  the  condition  of  the 
switch,  the  defendant  was  not  thereby  excused  from  liability,  pro- 
vided the  injury  was  caused  by  the  want  of  a  suflScient  number  of 
servants  to  do  the  business  of  the  station,  or  by  the  incompetency 
of  the  switchman,  of  which  the  company  had  notice.     Harvey  v. 
R.  R.  Co.,  19  Hun,  559,  560 ;  Brehm  v.  R.  R.  Co.,  34  Barb.  261, 
276  ;  Flike  v.  Boston  &  A.  R.  R.  Co.,  53  N.  Y.  654,  555 ;  Booth 
V.  Boston  &  A.  R.  R.  Co.,  73  id.  38 ;  Wharton  on  Negligence,  § 
323. 

Tracy,  J. — Thifi  is  a  plain  case.  It  is  evident  that  the  primary 
cause  of  the  injury  was  the  neglect  of  the  switchman,  Baldwin,  to 
properly  adjust  the  switch  after  using  it  to  pass  the  local  freight 
back  upon  track  number  three.  As  Baldwin  must  be  deemed  to 
have  been  the  co-servant  of  the  plaintiffs  intestate,  the  plaintiff 
cannot  recover  unless  some  neglect  of  the  defendant,  as  principal, 
also  contributed  to  produce  the  injury. 

The  plaintiff  alleged,  and  sougnt  to  prove  upon  the  trial,  that 
the  defendant  had  wrongfully  and  negligently  intrusted  the  duty 
of  switchman  at  that  station  to  an  incompetent  and  inexperienced 
person ;  and  that,  by  reducinff  the  force  employed  at  the  station, 
the  defendant  had  knowingly  and  unreasonably  devolved  upon 
Baldwin  labors  which  were  too  numerous,  and  various,  and  distract- 
ing for  one  man  to  perforin.  The  principal  witness  for  the  plain- 
tiff on  the  main  issue  was  the  switchman,  John  Baldwin. 

In  a  case  of  negligence,  it  is  not  enough  to  entitle  a  plaintiff  to 
recover  that  he  brings  an  action  and  proves  an  injury.  His  evi- 
dence must  go  further  and  establish  some  fault  on  the  part  of  the 
defendant,  some  act  of  negligence  amountiuj^  to  a  breach  of  duty 
on  his  part.  And  it  must  appear  that  the  injury  was  the  result  of 
the  negligence  proved.  It  is  quite  immaterial  what  fault  the  de- 
fendant may  have  committed  in  respect  to  the  number  of  men  em- 
ployed to  do  the  work  at  the  station,  or  as  to  the  number  or 
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character  of  the  duties  impoeed  upon  Baldwin,  nnleas  such  fault 
oontributed  to  produce  the  injury  complained  of.    If  the  defendant 
violated  no  duty  which  it  owed  the  plaintifPs  intestate  this  action 
cannot  be  maintained.    The  train  on  which  the  deceased  was  em- 
ployed was  a  throi^h  train,  that  is,  it  was  to  pass  Lyons  station 
without  stopping,    xhe  track  and  switches  being  in  good  order  the 
only  duty  the  defendant  owed  the  employees  on  the  train  in  ques- 
tion was  to  see  to  it  that  the  switches  at  this  station  were  placed 
under  the  control  and  management  of  a  competent  switchman,  giv- 
ing him  sufficient  time,  unembarrassed  by  other  duties,  to  enable 
him  properly  to  attend  to  them.     Did  the  defendant  perform  this 
duty  ?    At  the  time  of  the  accident  Baldwin  had  been  in  the  em- 
ploy of  the  defendant  at  the  Lyons  station  for  about  seven  years. 
Until  within  about  three  months  of  the  accident  he  had  acted 
as  baggageman  and  general  helper  at  the  station,  operating  the 
switches  only  occasionally.    He  testifies  that  at  one  time  the  de- 
fendant employed  six  men  to  do  the  work  of  the  station,  but  about 
a  year  previous  to  the  accident  one  of  these  men  was  discharged, 
and  about  six  months  after  another  was  discharged,  and  three 
months  previous  to  the  accident  a  third  man  was  discharged,  leav- 
ing but  three  men  to  do  the  work  which  at  one  time  six  men  were 
employed  to  do.     Formerly,  Baldwin's  hours  of  employment  had 
been  from  seven  o'clock  in  the  morning  till  eleven  o'clock  in  the 
evening ;  but  when  the  last  discharge  was  made  he  was  told  that 
his  "  beat,"  as  it  was  called,  would  be  from  twelve  o'clock  at  night 
till  noon  of  each  day,  and  that  he  would  have  charge  of  the 
switches  durinc:  his  beat,  in  addition  to  the  duties  he  had  previ- 
ously performed.     To  this  Baldwin  testifies  that  he  objected, 
alleging  that  he  was  too  old  a  man  to  be  put  upon  night  work,  and 
that  he  had  not  sufficient  experience  as  switchman  to  undertake 
this  duty.    He  says  that  he  was  told  that  if  he  could  not  do  it 
another  man  would  be  employed,  so  he  undertook  the  duties,  and, 
at  the  time  of  the  accident,  had  performed  them  for  three  months 
continuously.    The  question  of  Baldwin's  competency  to  act  as 
switchman  must  relate  to  the  time  of  the  injury  and  not  to  the 
time  when  he  first  assumed  the  duties.    For  three  months  previous 
to  the  injury  he  had  had  exclusive  control  of  the  switches  for 
twelve  hours  every  day,  and  so  far  as  the  evidence  discloses  he  had 
performed  this  duty  to  the  satisfaction  of  the  company  and  without 
fault  or  neglect  on  his  part.     He  was  a  man  of  but  fifty-six  years 
of  age,  and  there  is  no  suggestion  that  he  was  not  possessed  of 
ordinary  intelligence.    The  duties  of  a  switchman  are  not  compli- 
cated or  difficuS,  and  there  can  be  no  doubt  that  on  the  day  in 
question  Baldwin  was  entirely  competent  to  perform  the  duties  im- 
posed on  him.    It  appears  from  his  own  evidence  that  his  failure 
to  close  the  switch  on  the  day  in  question  did  not  arise  from  any 
inability  on  his  part  to  perform  the  work  he  was  set  to  do,  but  that 
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such  failnre  was  the  result  of  sheer  inattention  and  carelessness  on 
his  part.    It  was  argued  that  the  neglect  of  Baldwin  is  to  be  attrib- 
utea  to  the  multifarious  and  conflicting  duties  imposed  upon  him 
by  the  defendant.     But  this  assumption  is  completely  overthrown 
by  his  own  evidence,  for  he  testifies  that  he  left  the  switch  and 
went  to  the  telegraph  office,  sat  down  on  a  box,  and  was  sitting 
there  engaged  in  a  conversation  with  the  operator  when  the  train 
on  which  the  deceased  was  a  fireman  passed  nim.    This  proves  that 
his  failnre  to  close  the  switch  cannot  be  attributed  to  the  fact  that 
at  this  instant  of  time  he  was  called  to  the  discharge  of  some  other 
and  conflicting  duty.    Having  sufficient  time  to  properly  adjust  the 
switch  and  knowing  well  how  to  operate  it,  he  went  away  leaving 
it  open.     Baldwin  testified  that  it  was  a  part  of  his  duty  to  report 
the  time  when  the  various  trains  passed  the  Lyons  station ;  and 
upon  the  argument  it  was  insisted  that  the  evidence  showed  that 
he  left  the  switch  in  question  for  the  purpose  of  reporting  the  train 
on  whidi  the  intestate  was  employed!.    This  is  also  disproved  by 
the  evidence  of  Baldwin  himself.    He  testifies  that  the  train  in 
question  was  a  ^'  wild  cat"  train,  and  that  he  had  no  knowledge  that 
such  a  train  was  approaching  tbe  station  until  it  passed  him,  when 
he  was  conversing  with  the  operator.    There  is  no  evidence  in  this 
case  which  warranted  the  jury  in  finding  that  any  act  of  neglect  on 
the  part  of  the  defendant  contributed  in  any  manner  to  produce 
the  injury  which  resulted  in  the  death  of  plaintifiPs  intestate.    The 
judgment  should  be  reversed  and  a  new  tnal  granted,  costs  to  abide 
the  event. 

All  concur^  except  Bapallo,  J.,  absent. 

Judgment  reversed. 

See  note  5  Am.  and  Eng.  R.  R.  Oas.  604. 


Mart  A.  Durein,  Administratrix,  etc,  Bespondent, 

V. 

Thomas  B.  Sharp,  Beceiver,  etc.,  Appellant. 

(88  New  York  BeparU,  225.) 

D.,  plaintilPs  intestate,  was  an  en^eer  in  the  service  of  defendant  who 
was  operating  a  railroad;  while  running  a  train  D.'s  engine  was  derailed,  and 
he  received  mjaries  causing  his  death.  In  an  action  to  recover  damages, 
plaintiffs  evidence  tended  to  show  that  the  track  was  defective  at  the  pTsoe 
of  derailment;  the  evidence  upon  this  point  was  conflicting.  Defendant 
proved  without  dispute  that  the  flange  of  one  of  the  wheels  of  the  locomo- 
tive was  broken  at  the  time  of  the  accident,  and  that  the  fracture  was  dae  to 
an  undiscoverable  flaw.    The  court  refused  a  motion  to  dismiss  the  com- 
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Dlaint,  and  left  it  to  the  jury  to  determine  whether  the  derailment  was  caused 
by  the  defects  in  the  track  or  the  breaking  of  the  wheel,  charging  them  that 
if  the  death  of  D.  was  caused  by  the  latter  plaintiff  could  not  recover.  Held 
no  error. 

Defendant  requested  the  court  to  charge  that  ''if  the  jury  belieye  the  track 
had  been  inspected  within  a  reasonable  time  prior  to  the  accident  by  a  com- 
petent in8|)ector  of  the  defendant,  and  had  been  by  him  adjudged  to  be  in 
safe  condition,  the  plaintiff  cannot  recover."  The  court  refused  so  to  charge. 
Held  no  error;  that  to  excuse  defendant  from  liability,  the  track  must  have 
been  carefully  inspected  by  a  competent  inspector;  a  careless  performance  of 
this  duty  would  not  excuse. 

Appeai,  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  8,  1881,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence causing  the  death  of  Michael  Durkin,  plaintiffs  testator. 

Edward  E.  Sprague,'  for  appellant.  The  plaintiff  should  have 
been  nonsuited  on  the  grouna  that  there  was  no  evidence  showing 
that  the  derailment  of  the  train  was  due  to  any  negligence  on  the 
part  of  the  defendant.  Baulec  v.  N.  Y.  &  Harlem  K  K.  Co.,  59 
K.  T.  356,  366 ;  McDermott  v.  K  Y.  C.  E.  K.  Co.,  23  Week.  Dig. 
p.  531 ;  Cnrran  v.  Chemical  Co.,  36  N.  Y.  153 ;  King  v.  Cohoes,  77 
id.  83, 90.  The  court  erred  in  refusing  to  charge  "  that  every  pre- 
Bumption  of  law  is  in  favor  of  the  defendant  having  discharged  his 
whole  duty  to  the  servant."  Wood  on  Master  and  Servant,  §  346. 
It  also  erred  in  refusing  to  charge  "  that  if  the  jury  believed  that  the 
track  had  been  inspected  within  a  reasonable  time  prior  to  the  ac- 
cident, by  a  competent  inspector  of  the  defendant^  and  had  been 
by  him  adjudged  to  be  in  safe  condition,  the  plaintiff  cannot  re- 
cover." rriestly  V.  Fowler,  3  M.  &  W.  1 ;  Warren  v.  Erie,  39 
N.  Y.  468 ;  Faulkner  v.  Erie,  49  Barb.  324,  328 ;  DeGraff  v.  N. 
Y.  C.  R.  R  Co.,  76  N.  Y.  125  ;  FuUer  v.  Jewett,  80  id.  46 ;  Ccn- 
tral  R  &  B.  Co.  v.  Kenney,  58  Ga.  485 ;  Moss  v.  Pacific  K.  R. 
Co.,  49  Mo.  167 ;  Wood  on  Master  and  Servant,  §  453,  p.  902. 

P.  Mitchell,  for  respondent.  The  emplover  has  a  duty  toward 
those  in  his  employ,  and  he  is  held  more  strictly  to  account  for  in- 
jpries  resnlting  to  them  than  in  former  times.  Shearman  and 
Kedfield  on  Neglicence,  §  8 ;  Hourii  v.  T.  &  P.  R.  R.  Co.,  10 
Week.  Dig.  543 ;  Railroad  Co.  v.  Fort,  17  Wall.  553 ;  James  v. 
Yeager,  16  Int  Rev.  Rec.  142 ;  Fuller  v.  Jewett,  9  Week.  Dig. 
443  Mehan  v.  The  S.  D.  &  N.  Y.  R.  R  Co.,  73  N.  Y.  686. 

Tracy,  J. — ^The  plaintiff's  intestate  was  an  engineer  in  the  ser- 
vice of  the  defendant,  who  was  engaged  in  the  operation  of  the 
Long  Island  Railroad  and  its  leasea  fines,  as  receiver  under  the 
order  and  authority  of  the  Supreme  Court. 

On  the  12th  day  of  Septemoer,  1878,  while  running  a  train  for 
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Bockawaj,  over  the  line  of  the  Southern  railroad,  a  leased  line,  he 
fiostained  fatal  injuries  bv  the  derailment  of  the  engine  and  train. 
Plaintiff  claimed  upon  the  trial,  and  produced  testimony  tending 
to  show  that  the  deiendant's  track  was  defective  at  the  place  of  the 
derailment.  The  defendant  controverted  this  testimonv,  and  upon 
this  point  there  was  a  conflict  of  evidence.  It  must,  therefore,  be 
assumed  in  this  court,  the  jury  having  found  for  the  plaintiJBf,  that 
the  track  was  defective.  Sut  the  defendant  fmther  proved,  and 
the  fact  was  not  disputed,  that  the  flange  of  the  forward  left-hand 
wheel  of  the  engine  was  broken  at  the  time  of  the  accident  At 
the  time  of  the  derailment  the  train  was  running  eastward  at  con- 
siderable speed,  round  a  curve  curving  to  the  right.  Broken  pieces 
of  the  flange  were  picked  up  on  the  track  at  a  point  west  of  the 
place  where  the  train  came  to  a  standstill.  Upon  the  trial  the  de- 
fendant contended  that  the  flange  of  the  wheel  broke  before  the 
train  left  the  track,  and  that  the  breaking  of  the  wheel  caused  the 
derailment. 

On  the  other  hand  plaintiff  contended  that  the  train  left  the 
track  before  the  wheel  was  broken,  and  that  the  derailment  of  the 
train  was  in  nowise  attributable  to  the  breaking  of  the  wheel.  The 
defendant  also  proved  that  the  fracture  of  the  flange  was  due  to  an 
undiscoverable  flaw  in  the  wheel,  and  the  court  charged  the  jury 
that  if  they  believed  that  the  deceased  came  to  his  death  by  reason 
of  a  defect  in  the  wheel  the  plaintiff  could  not  recover.  But  the 
court  refusing  the  defendant  s  motion  to  dismiss  the  complaint,  left 
it  to  the  iurv  to  say  whether  the  derailment  was  caused  oy  the  de- 
fects in  tne  track,  or  by  the  breaking  of  the  wheel.  The  defend- 
ant's contention  in  this  court  is  that,  there  being  two  possible  causes 
of  the  accident  developed  by  the  testimony,  the  burden  was  uj)on 
the  plaintiff  to  establish,  by  some  evidence,  a  (casual)  connection 
between  the  defects  in  the  track  and  the  derailment  of  the  train, 
and  that  there  is  no  such  evidence  in  this  case.  In  this  we  think 
the  learned  couni^el  is  mistaken.  We  have  carefully  looked  into 
the  evidence  and  are  of  the  opinion  that  there  was  suflBcient  evi- 
dence to  justify  the  court  in  submitting  the  question  to  the  jury  to 
determine,  whether  the  derailment  was  caused  by  the  defects  in  the 
track  or  bv  the  breaking  of  the  wheel. 

The  defendant  requested  the  court  to  charge  "  that  if  the  jnry 
believe  the  track  had  been  inspected  within  a  reasonable  time  prior 
to  the  accident,  by  a  competent  inspector  of  the  defendant,  ana  had 
been  by  him  adjudged  to  be  in  ?jife  condition,  the  plaintiff  cannot 
recover."  The  court  refused  to  charge  as  requested,  to  which  there 
was  an  exception.  ^ 

The  inspection  of  the  track  was  a  duty  of  the  master.  Had  snch 
duty  been  carelessly  and  negligently  performed,  even  by  a  compe- 
tent inspector,  the  master  would  still  be  liable.  To  excuse  him 
from  liability  the  track  must  have  been  carefully  inspected  by  a 
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competent  inspector.  The  request,  as  framed,  omits  one  of  the 
elements  essential  to  such  an  inspection  as  would  have  exonerated 
the  defendant,  and  was  properly  refused  for  this  reason. 

The  other  requests  were  nilly  covered  by  tiie  charge  of  the 
oourt 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed* 

See  note  5  Am.  and  Eng.  R  R  Cas.  504. 


The  Pennsylvania  Co. 

V. 

John  H.  Stoelee,  Admr. 

(Adcanee  Case,  IMnm.    September  27,  1882.) 

In  a  smt  against  a  ndlroad  company  to  recoyer  damages  for  causmg  the 
death  of  the  plaintifTs  intestate,  on  the  ground  of  negliffence,  it  appeared 
that  the  deceased,  at  the  time  of  the  injury,  was  engaged  m  his  duty  of  in- 
ijpecting  cars  then  standing  in  the  yard  kept  for  that  purpose,  and  was  un- 
der a  standing  car  examinmg  the  same,  which,  by  being  suddenly  struck  by 
other  cars  in  motion,  caused  the  injury  resulting  in  his  death.    It  further  ap- 
peared, the  defendant,  in  taking  some  of  its  cars  to  the  yard,  there  to  be 
left,  detached  them  from  the  engine  propelling  them  before  entering  the 
yard,  and  suffered  the  cars,  without  any  brakeman  to  control  their  momen- 
tum, to  enter  the  yard  and  strike  the  cars  then  standing  on  the  track,  and 
thereby  causing  the  injury.     It  was  also  shown  that  the  deceased,  who  was 
engaged  as  car  inspector  about  the  yard,  placed  no  signal  on  the  track  to 
notify  the  switchman  or  any  one  else  that  he  was  engaged  in  inspecting  the 
cars,  and  that  no  warning  was  given  the  deceased  by  bell,  whistle,  or  other- 
wise, of  the  aproaching  cars.     On  the  trial  the  defendant  asked  a  witness 
what  the  custom  was,  at  the  time  of  the  accident,  in  letting  cars  into  the 
yard  on  tracks,  and  permitting  them  to  run  against  standing  cars,  which  the 
court  refused  to  allow:  Held^  that  the  question  was  proper,  as,  if  such  was 
the  custom,  the  answer  would  have  aided  the  jury  in  determining  the  degree 
of  care  the  deceased  observed,  and  whether  he  was  guilty  of  such  negligence 
on  his  part  as  to  prevent  a  recovery. 

A  question  calling  upon  a  witness  to  state  whether,  imder  a  certain  rule  of 
a  railroad  company,  there  would  be  any  objection  to  doing  a  thing  a  certain 
way,  is  not  proper,  as  calling  upon  the  witness  to  construe  the  rule,  which 
is  not  within  the  domain  of  verbal  evidence. 

In  an  action  based  upon  alleged  negligence  of  the  defendant,  it  is  not  al- 
lowable to  prove  by  a  witness  that  the  act  complained  of  was  not  negligence 
or  objectionable.  It  is  for  the  jury  to  say,  from  all  the  facts  and  circum- 
itanceSy  whether  an  act  constitutes  negligence. 

An  instruction  is  calculated  to  mislead,  and  erroneous,  which  sums  up  all 
or  a  number  of  the  facts  the  evidence  tends  to  prove  on  one  side,  and  omits 
all  on  the  other,  thus  impressing  on  the  jury  that  the  facts  recited  are  the  only 
ones  that  are  important  In  the  case. 
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Whether  a  judgment  will  be  reyeTaed  because  of  erroneous  instmctiona, 
depends  upon  whether  they  did,  or  probably  did,  mislead  the  jury  to  find  an 
erroneous  yerdict.  When  it  can  be  seen  they  did  not  produce  such  effect, 
the  judgment  will  not  be  reversed,  but  it  wiU  be  reyersed  when  the  case  is 
not  free  from  doubt. 

Where  there  is  evidence  tending  to  show  a  right  of  recovery  in  the  plains 
tiff,  the  court  should  not  instruct  the  jury,  on  3l  the  evidence,  to  find  for 
the  defendant.* 

Appeal  from  the  Appellate  Court  for  the  First  District: — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
County ;  the  Hon.  John  G.  Rogers,  Judge,  presiding. 

Messrs.  Willard  and  Driggs,  lor  the  appellant. 

Mr.  John  Lyle  King,  for  the  appellee. 

Walkeb,  J. — Appellee  brought  an  action  on  the  case,  in  the 
Circuit  Court  of  Cook  County,  to  recover  for  damiages  claimed  to 
have  been  sustained  through  the  negligence  of  the  employees  of 
appellant  in  causing  the  death  of  appellee's  intestate.    Tlie  acci- 
dent occurred  in  the  yards  of  the  Onicago  and  Alton  S.  B.  Co., 
situated  between  Harrison  and  Van  Buren  streets.    There  were 
eleven  or  twelve  tracks  in  the  yard,  connected  with  the  main  track 
by  switches,  and  it  connects  with  most  of  the  railroads  in  the  cit^. 
Various  companies  were  accustomed  to  run  their  cars  into  tms 
yard,  for  the  purpose  of  standing  them  on  these  tracks  when  not 
m  use,  and  to  maxe  up  their  trains.     Such  companies  used  their 
own  engines  for  the  purpose  of  placing  their  cars  in,  and  removing 
them  from,  the  yard.     On  the  approach  of  a  train  intended  to  be 
placed  in  the  yard,  a  signal  was  given  to  the  switchman  in  charge 
of  the  yard,  and  he  opened  a  switch,  and  the  cars  were  thrown  into 
the  yard  on  the  desired  track.    He  selected  the  track  and  admitted 
the  cars.    The  Chicago  and  Alton  Co.  had  possession  and  con- 
trolled the  road,  but  permitted  appellant  to  stand  its  cars  on  its 
tracks  in  the  yard.    On  the  forenoon  of  the  10th  of  October,  1879, 
the  day  of  the  accident,  appellant  brought  two  cars  for  admission 
to  the  yard,  and  on  being  signaled,  the  switchman  opened  a  switch 
and  admitted  them,  they  being  driven  by  an  engine  of  the  Pitts- 
burgh, Fort  Wayne  and  Chicago  railroad.     The  momentum  they 
had  acquired  by  the  speed  at  which  they  were  pushed  when  the 
engine  was  detached,  drove  them  with  sumcient  force  to  start  some 
cars  standing  on  the  track  to  which  the  incoming  cars  were  admit- 
ted.    It  was  the  business  of  deceased  to  inspect  cars  placed  on  the 
track — ^to  see  wheth^  they  required  repairs, — and  he  was  at  the 
time  engaged  in  the  performance  of  his  duty,  in  inspecting  the 
standing  cars  against  which  the  cars  were  tnrown  by  tie  Pitts- 
burgh, Fort  Wayne  and  Chicago  engine.    He  was  under  the  cars, 

*  See  also  Pennsylvania  Co.  v.  Conlan,  101  HI.  95,  and  n  ote.    8.  C,  6  Ajd, 
and  Eng.  R.  R.  Gas.  243. 
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and  on  their  being  started  he  was  struck  by  them,  and  his  neck  was 
broken  and  he  was  killed.    He  had  placed  no  signal  on  the  track 
to  notify  the  switchman  or  any  one  else  that  he  was  engaged  in  the 
inspection  of  these  cars.     On  the  approach  of  the  engine  no  signal 
was  given,  by  the  sonnd  of  a  whistle  or  the  ringing  of  a  bell,  nor 
does  it  appear  that  the  incoming  cars  were  nnder  the  control  of  a 
brakeman.    No  warning  of  any  kind  was  given  to  deceased  of  the 
approach  of  the  cars.     The  switchman  had  no  knowledge  that  de- 
ceased was  at  or  nnder  the  cars  when  he  opened  the  switch  to  ad- 
mit the  cars  when  they  were  thrown  on  the  track. 

The  jnry  f onnd  a  verdict  in  favor  of  plaintiff,  as  administrator 
of  the  estate  of  deceased,  and  assessed  the  damages  at  $3000.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  rendered  on 
theyerdict.  Defendant  thereupon  appealed  to  the  Appellate  Court 
for  the  First  District,  and  on  a  hearing  the  judgment  of  the  circuit 
oonrt  was  affirmed,  and  the  case  is  brought  to  this  court  on  appeal, 
and  a  reversal  is  urged  on  several  grounds. 

It  is  urged  that  the  court  erred  m  rejecting  proper  evidence  of- 
fered by  appellant,  and  in  giving  instructions  for  appellee.  A  wit- 
ness was  asked  .as  to  what  was  the  custom  in  letting  cars  into  the 
yard  on  tracks,  and  permitting  them  to  run  against  standing  cars, 
but  the  court  refusea  to  permit  the  question  to  be  answered.  We 
can  see  no  objection  to  this  question.  It  was  proper,  as,  had  the 
answer  been  tnat  such  was  the  custom,  it  would  nave  ^ed  light  on 
tile  question  as  to  what  degree  of  care  was  observed  by  deceased  at 
tl)e  time  of  his  death.  He  was  constantly  employed  in  the  yard, 
inspecting  cars  on  the  track,  and  if  such  a  custom  existed,  that  fact 
would  have  tended  to  show  he  knew  it ;  and  if  he  knew  it,  such 
evidence  would  have  aided  the  jury  in  determining,  under  all  the 
circumstances,  the  degree  of  care  he  observed,  and  whether  he  was 
guilty  of  such  negligence  as  to  prevent  a  recovery. 

Appellant  also  propounded  a  question  to  a  witness,  but  on  ob- 
jection the  court  refused  to  permit  it  to  be  answered.     The  ques- 
tion is  this :  "  State  whetlier,  under  the  rule,  there  would  be  any  ob- 
jection in  cutting  two,  three  or  four  cars  loose  from  the  engine,  and 
allowing  them  to  run  with  sufficient  momentum  to  strike  against 
other  cars  on  No.  3.''     No  3  was  the  track  on  which  the  cars  stood  by 
which  the  car  inspector  was  killed.     There  are  several  serious  ob- 
jections to  this  question.     In  the  first  place,  the  law,  and  not  the 
rules  of  the  company,  defines  negligence.     In  the  next  place,  it 
was  asking  the  witness  to  construe  the  rule,  which  was  not  within 
the  domain  of  verbal  evidence.     Again,  it  was  an  effort  to  prove, 
by  this  witness,  that  the  act  complained  of  was  not  negligence. 
Thaiy  as  all  know,  was  for  the  consideration  and  determination  of 
the  jury.     There  was,  therefore,  no  error  in  rejecting  this  evi- 
dence. 
The  giving  of  this  instruction  for  appellee  is  urged  as  error : 
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"  K  the  itiry  believe,  from  the  evidence,  that  the  defendant,  by 
it8  servants,  wL  moving  cars  into  the  yard,  and  improperly,  n%ll- 
gently,  or  without  proper  care,  moved  them,  either  by  impelling 
them  with  improper  or  unreasonable  momentum,  or  by  uncoupling 
them  from  the  engine  and  improperly  and  wrongfully  allowing 
them  to  run  looee  "v^en  so  detached  from  the  engine,  without  any 
person  to  brake  or  control  such  loose  cars,  so  as,  in  either  case, 
thereby  to  cause  a  forcible  concussion  between  such  loose  cars  and 
stationary  cars  on  the  track,  and  such  concussion  caused  the  imme- 
diate death  of  Frederick  Weil,  or  that  the  sounding  of  the  whistle 
or  ringing  of  the  bell  of  the  enrine  moving  the  cars  was  omitted, 
and  by  reason  of  such  omission  Weil  was  taken  unawares,  and  killed 
by  such  concussion,  then,  in  case  of  these  circumstances,  or  either 
oi  them,  bein^  found  from  the  evidence  to  have  existed,  and  if  the 

1'ury  believe,  from  the  evidence,  that  such  conduct  was  ^ross  neg- 
igence  on  the  part  of  defendant's  servants,  the  jury  should  find  for 
the  plaintiff,  provided  the  jury  should  further  believe,  from  the 
evidence,  that  Weil,  at  the  time  of  the  concussion  and  of  his 
death,  was  performing  his  proper  duty  in  a  proper  manner,  and 
without  fault  on  his  part." 

This  form  of  instruction  has  been  frequently  condemned,  and 
numerous  judgments  reversed  because  they  were  given.  It  is  un- 
fair to  sum  up  all  of  the  facts  that  the  evidence  tends  to  prove  on 
one  side,  and  omit  all  on  the  other,  thus  impressing  upon  tne  minds 
of  the  jury  that  the  facts  recited  are  the  only  ones  that  are  impo^ 
tant  in  the  case.  Here,  this  instruction  enumerates  a  number  of 
facts  in  favor  of  appellee,  and  wholly  ignores  all  facts  on  the 
other  side.  As  well  have  told  the  jury  that  the  failure  to  ring  the 
bell  and  sound  the  whistle  rendered  the  defendant  liable.  There 
are  cases  in  our  Reports  where  judgments  have  been  affirmed  not- 
withstanding similar  instructions  were  given.  Other  cases,  involv- 
ing other  questions,  may  be  found  where  the  verdict  is  so  clearly 
ri^t  that  the  judgment  would  be  affirmed  however  erroneous  the 
instructions.  Wlmether  a  judgment  will  be  reversed  because  of 
erroneous  instructions  must  depend  upon  whether  they  did,  or 
probably  did,  mislead  the  jury  to  find  an  erroneous  verdict. 
Where  such  instnictions  did  not,  or  can  be  seen  not  to  have  pro- 
duced that  effect,  the  judgment  will  not  be  reversed.  There  are 
cases,  however,  where  ju&ments  have  been  reversed  because  such 
instructions  as  this  were  given.  That  will  alwavs  be  done  where 
the  case  is  not  free  from  doubt.  In  all  cases  where  the  evidence 
seems  to  be  evenlv  balanced,  or  it  does  not  clearljr  preponderate  on 
one  side  or  the  other,  reason  and  justice  demand  that  the  instruc- 
tions should  be  fair,  and  the  law  accurately  stated,  and  if  not,  a 
reversal  must  follow.  And  in  this  case  an  examination  of  the  evi- 
dence fails  to  show  such  a  decided  preponderance,  to  say  the  most 
for  it,  as  to  render  it  clear  that  the  instruction  was  harmless. 
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Connsel  for  appellant  asked  the  court  to  instruct  the  jury,  on  all 
the  evidence,  to  tmd  for  the  defendant.  It  would,  in  view  of  the 
numerous  adjudications  of  this  court,  have  been  error  had  it  been 
given. 

For  the  error  indicated,  the  judgment  of  the  Appellate  Court 
most  be  reversed,  and  the  cause  remanded* 

Judgment  reversed. 


Mates,  Adm^r,  etc, 

V. 

Chicago,  R  I.  &  P.  Ey.  Co. 

(Advance  Case,  Iowa.    Deemi)er  15,  1883.) 

Where  it  is  alleged  in  the  petition  that  a  fatal  injury  to  a  young  and  in- 
experienced employee  of  a  railroad  company  was  caused  by  the  negligence 
of  Buch  company  in  not  placing  blocks  between  its  guard  rails  and  the  rails 
of  its  tracks  at  the  switches,  it  is  the  province  of  the  jury  to  determine 
whether  the  party  injured,  in  view  of  his  inexperience  and  tJie  time  he  had 
been  employed  as  a  switchman,  and  of  the  other  facts  of  the  case,  knew,  or 
in  the  exercise  of  reasonable  diligence  could  have  known,  of  the  x>erils  and 
dangers  resulting  from  an  absence  of  the  blocks  between  the  guard  rail  and 
the  rail  of  the  track.  These  are  questions  of  fact  and  not  of  law,  and  a  re- 
fosal  of  the  court  to  permit  the  jury  to  pass  upon  these  questions  is  error. 

If  the  deceased,  by  reason  of  remaining  in  the  employment  of  the  railroad 
company,  without  objection,  after  discovering  the  aangers  to  which  he  was 
exposed  by  reason  of  the  absence  of  the  block  between  the  rails,  waived  his 
right  to  recover  for  the  negligence  of  the  company,  such  waiver  must  be 
pleaded  as  a  defence,  and  if  not  so  pleaded  cannot  be  relied  upon. 

If  the  deceased,  by  reason  of  his  lack  of  experience,  did  not  know,  or  by 
the  exercise  of  ordinary  diligence  could  not  have  known,  of  the  dangers 
caused  by  the  absence  of  these  blocks,  although  he  could  see  that  the  blocks 
were  not  used,  the  law  will  not  hold  that  he  waived  the  negligence  of  the 
company.  If  he  was  inexperienced  he  ought  not  to  be  charged  with  knowl- 
edge which  only  an  experienced  man  could  be  presumed  to  possess. 

Appeal  from  Pottawattamie  district  court. 

Action  to  recover  for  personal  injuries  to  plaintifPs  intestate, 
resulting  in  his  death.  Upon  a  trial  to  a  jury,  a  verdict  for  de- 
fendant was  rendered  in  pursuance  of  instructions  directing  the 
jurv  to  so  find.    PlaintijQE  appeals. 

M.  P.  Brewer,  for  appellant.  Wright  &  Baldwin  and  Wright, 
Cummins  &  Wright,  for  appellee. 

Beck,  J. — 1.  The  petition  alleges  that  William  Baker,  plain- 
tiff's intestate,  while  in  the  employment  of  defendant  as  a  ^'  switch- 
man and  brakeman,"  was  run  over  by  a  train  of  cars,  receiving 
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the  qnestion  of  such  knowledge  the  plaintiff  is  not  required,  in  the 
first  instance,  to  offer  proof.  If  the  defendant  fails  to  plead  the 
defence,  he  cannot  rely  upon  it.  See  Wells  v.  B.,  C.  R.  &  N. 
By.  Co.,  2  Am.  &  Eng.  K.  R.  Cas.  243.  We  think  the  court 
erred  in  resting  the  decision  of  the  case  upon  a  defence  not  plead- 
ed by  the  defendant. 

3.  The  allegations  of  the  petition  to  the  effect  that  the  intestate 
was  without  experience,  and  had  no  knowledge  of  the  dangers  to 
which  he  was  exposed,  cannot  be  regarded  as  presenting  an  issue 
involving  the  waiver  of  defendant's  negligence.  It  plainly  ap- 
pears that  the  pleader,  by  the  use  of  these  allegations,  intended  to 
show  that  the  intestate  was  not  negligent,  and  that  defendant 
wrongfully  required  of  him  the  discharge  of  duties,  which  he  was 
not  capable  oi  performing,  by  reason  of  ignorance  and  inexperi- 
ence. 

4.  But  if  it  be  conceded  that  the  pleadings  raised  issnes  involv- 
ing the  waiver  of  defendant's  negligence  by  the  intestate  remain- 
ing in  its  employment  after  obtaining  knowledge  of  its  peculiar 
dangers,  we  are  of  opinion  that  the  court  erred  in  taking  the  case 
from  the  jury.     The  intestate,  if  he  knew,  or  by  ordinary  dili- 
gence could  have  known,  of  the  defects  in  the  track  negligently 
permitted  by  defendant,  and  remained  in  defendant's  employment 
without  objection,  he  therebv  waived  the  right  of  plaintiff  to  re- 
cover.    This  accords  with  tne  rules  of  many  prior  decisions  of 
this  court.     See  Wells  v.  B.,  C.  R.  &  N.  Ry.  Co.  supra ;  Perigo  v. 
C,  R.  I.  &  P.  Ry.  Co.,  52  Iowa,  276,  [S.  C.  7  N.  W.  Rep.  627,] 
and  cases  therein  cited.     The  knowledge  of  the  defects  possessed 
by  intestate,  and  his  ability,  in  the  exercise  of  ordinary  diligence, 
to  acquire  knowledge  thereof,  are  questions  of  fact  to  be  deter- 
mined upon  the  testimony  submitted  in  the  case.     They  are  not 
questions  of  law.     The  fact  that  the  want  of  blocks  was  apparent 
to  all  observers  does  not  charge  him  with  a  knowledge  or  a  want 
of  knowledge  of  the  defects  in  the  track.     He  must  nave  known, 
or  possessed  the  jmeans  of  knowing,  that  the  absence  of  the  blocks 
was  a  defect  causing  danger  to  him  and  to  others.     It  is  very  plain 
that  to  bring  the  case  within  the  rule  above  stated  the  intestate 
must  have  known,  or,  in  the  exercise  of  reasonable  diligence,  could 
have  known,  the  dangers  and  perils  resulting  from  the  absence  of 
the  blocks.     Now,  if  it  should  appear  that  the  intestate,  by  reason 
of  his  lack  of  experience,  did  not  know,  or,  in  the  exercise  of 
ordinary  diligence,  could  not  know,  of  these  perils  and  dangers, 
the  law  will  not  hold  that  he  waived  the  negligence  of  defendant. 

It  is  no  answer  to  the  position  to  say  that  uie  intestate  had  the 
opportunity  to  acquire  the  knowledge,  for  the  reason  that  he  had 
but  to  direct  his  eyes  to  the  track  in  order  to  discover  the  absence 
of  the  blocks.  He  could  see  that  the  blocks  were  not  used,  but  lie 
may  not  have  known  that  there  was  danger  without  them ;  and 
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knowledge  of  this  fact,  we  have  seen,  is  what  the  law  requires. 
If  the  intestate  was  inexperienced  in  the  operation  of  raiboads,  he 
ought  not  to  be  charged  with  knowledge  which  only  an  experi- 
enced man  conld  be  presumed  to  possess.  If  the  defendant  em- 
ployed him  as  an  inexperienced  man,  it  ought  not  to  claim  that  he 
nad,  or  could  have  had,  knowledge  possessed  by  men  familiar  with 
railroads.  It  was  the  province  of  the  jury  to  determine  whether 
the  intestate,  in  view  of  his  experience  and  the  time  he  had  been 
employed  as  a  switchman,  and  of  other  facts  of  the  case,  knew,  or, 
in  the  exercise  of  reasonable  diligence,  could  have  known,  of  the 
perils  and  dangers  resulting  from  an  absence  of  the  blocks  between 
the  guard  rail  and  the  rail  of  the  track.  These  are  questions  of 
fact,  not  of  law.  The  district  court  erred  in  refusing  to  permit 
the  jury  to  pass  upon  these  questions. 
The  judgment  of  the  district  court  must  be  reversed. 


BLbnby  Moyeb,  Administratrix,  etc.,  Bespondent, 

V. 

The  New  York  Central  and  Hudson  River  R.  R.  Co.,  Appellant. 

(88  Mw  York  Beporta,  351.) 

A  railroad  corporation  is  not  liable  for  damages  to  any  person  from  the 
overflow  of  the  water  of  a  stream  caused  by  the  necessary  and  proper  eleva- 
tion of  its  road-bed,  not  in  the  channel  of  the  stream,  but  upon  its  own 
land. 

PlaintiJGTs  complaint  alleged  that  defendant  had  constructed  an  embank- 
ment on  the  side  of  the  M.  river,  thus  narrowing  its  channel,  so  that  in  times 
of  floods  the  water  was  thrown  in  unusual  quantities  upon  her  land  contigu- 
ous to  the  river  on  the  opposite  side ;  on  the  trial  evidence  was  offered  by 
plaintiff,  showing  damage  caused  by  the  raising  of  defendant's  road-bed  ; 
this  was  objected  to  on  the  ground  that  it  was  not  alleged  in  the  complaint, 
and  that  no  liability  accrued  in  raising  the  tracks,  the  objection  was  over- 
ruled and  defendant  excepted.  The  referee  found  that  at  a  time  specified, 
defendant,  to  prevent  its  tracks  from  being  flooded,  raised  the  bed  of  its 
road  and  built  an  embankmeut  out  into  the  river,  causing  the  current  to  flow 
on  and  over  plaintiff^s  lands,  damaging  them  to  an  amount  specified ;  that  at 
another  time  for  the  purpose  of  laying  additional  tracks,  defendant  built  said 
embankment  further  out  into  the  river,  causing  further  injury  to  an  amount 
specified ;  that  a  portion  of  the  damage  was  caused  by  raising  the  roadbed ; 
that  the  embankments  were  built  in  a  workmanlike  and  skillful  manner,  and 
88  a  conclusion  of  law,  that  defendant  was  liable  for  such  damages.  Defend- 
ant's counsel  excepted  in  the  following  form,  **  separately  to  each  and  every 
of  the  referee's  findings  of  fact,"  save  as  to  one  that  was  specified,  and  also 
excepted  to  the  conclusion  of  law.  Held,  that  although  there  was  no  evi- 
dence justifying  the  findings  that  defendant  at  the  time  first  specified,  when 
raising  its  road-bed,  built  an  embankment  into  the  river,  and  such  finding 
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was  therefore  error;  there  was  no  exception  presenting  this  error;  but  tbat 
the  exception  to  the  evidence  as  to  the  damages  caused  by  raising  the  road- 
bed, and  to  the  conclusion  of  law  that  defen&nt  was  liable  for  such  dam- 
ages, presented  the  question  as  to  its  liability,  and  that  such  exceptions  -were 
well  taken. 

Appeal  from  jnd^ent  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  January  23,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiflE,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

S.  W.  Jackson  for  appellant.  When  the  wrongful  acts  of 
several  parties,  performed  separately,  and  not  in  concert,  canse 
injury  to  tlie  property  of  another,  each  is  liable  only  for  the 
iniury  resulting  from  his  own  acts.  Van  Steenburgh  v.  Tobias,  17 
W  end.  562 ;  rarlenheimer  v.  Von  Orden,  20  Barb.  480.  A  rail* 
road  corporation  whose  railroad  runs  alongside  a  river  may,  for  the 
purpose  of  preventing  its  tracks  being  flooded  in  times  of  high 
water,  rightfully  raise  its  road-bed.  It  does  not  thereby  subject 
itself  to  nability  to  an  opposite  riparian  owner  who  may  be  injured 
by  a  contraction  of  the  flood-water-way  of  the  stream.  Kadcliflfs 
Ex'rs  V.  Mayor  of  B'klyn,  4  Comst.  195 ;  Bellinger  v.  K  Y.  C.  R. 
K.  Co.,  23  N.  T.  47-8 ;  Selden  v.  D.  &  H.  C.  Co.,  29  id.  634. 
The  maxim,  aqua  currit  et  debit  currere,  is  limited  to  the  stream 
within  its  banks,  and  does  not  extend  to  lands  that  may  be  occa- 
sionally submerged  at  times  of  floods.  McCormick  v.  K.  C.  St. 
Jo.  &  C.  B.  R.  K.,  57  Mo.  433. 

D.  S.  Morrel  for  respondent.  The  defendant  had  the  right  to 
build  its  road  in  the  river,  but  not  to  the  prejudice  of  adjoining 
owners.  Laws  of  1869,  chap.  237,  pp.  441,  442;  Coit  v.  Lewiston 
R.  R.  Co.,  36  K.  Y.  216 ;  Robinson  v.  N.  Y.  and  E.  R.  R.  Co., 
37  Barb.  512 ;  People  v.  N.  Y.  C.  R.  R.  Co.,  74  N.  Y.  302 ;  Lud- 
low V.  Hudson.  Riv.  R.  R.  Co.,  6  Lans.  131 ;  Grand  Rapids,  etc, 
V.  Jarvis,  30  Mich.,  308 ;  Pumpelly  v.  Green  Bay  Co.,  IS  "WalL 
166 ;  Shear.  &  Redf.  on  Neg.  (3d  ed.)  529 ;  5  Wait's  Act.  and 
Def .  301,  303 :  Gerard's  Titles  to  Real  Estate  (2d  ed.),  40 ;  Mo- 
Master's  New  York  Railroad  Law,  115.  Defendant  was  author- 
ized to  acquire  so  much  of  the  land  along  the  opposite  shore  as 
was  necessary  to  restore  the  water-way  to  its  former  state,  etc 
Laws  of  1869,  chap.  237.  The  exceptions  to  the  findings  of  the 
referee  are  not  sufficiently  specific  to  be  available  to  defendant. 
Newel  V.  Doty,  33  N.  Y.  92,  93 ;  Wheeler  v.  Billings,  38  id.  263 ; 
Lawrence  v.  Fowler,  20  How.  407 ;  McMahon  v.  N.  Y.  and  E.  R. 
R.  Co.,  20  N.  Y.  470.  In  asking  hypothetical  questions,  counsel 
may  assume  any  facts  in  the  possible  or  probable  I'ange  of  the  evi- 
dence. Hartnett  v.  Garvey,  66  N.  Y.  641.  It  was  proper  to  show 
that  the  encroachments  upon  the  coui*se  of  the  river  together  con* 
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stitnted  the  source  of  the  plamtifiPs  damage.     27  Barb.  512 ;  10 
Wend.  167. 

Earl,  J. — The  plaintifE  in  her  complaint  alleged  that  .the  de- 
fendant had  coDBtrncted  an  embankment  on  the  north  side  of  the 
Mohawk  river  opposite  Canajoharie,  and  had  thus  narrowed  the 
channel  of  the  river  so  that  in  times  of  flood  and  freshets  the  water 
was  thrown  in  large  and  unusual  quantities  upon  her  land  lying 
contiguous  to  the  river  on  the  southerly  side  thereof,  in  conse- 
quence of  which  the  surface  of  her  land  was  washed  away  and  the 
land  greatly  deteriorated  in  value. 

The  cause  was  put  at  issue  by  the  answer  of  the  defendant,  and 
was  subsequently  refeired  and  tried,  and  the  referee  found  in  his 
report  the  following  among  other  facts :  "  That  in  the  year  1869 
the  defendant  for  the  purpose  of  preventing  its  tracks  from  being 
flooded  in  time  of  high  water  from  the  river,  raised  the  bed  of  the 
road  upon  which  said  tracks  were  laid,  and  built  an  embankment 
of  earth  out  into  the  river  and  changed  the  cuirent  of  said  river, 
causing  the  same  to  flow  in  a  more  southerly  dire(?tion  and  upon 
and  over  the  lands  of  the  plaintiff  described  in  the  complaint." 
"That  the  water  of  said  river,  by  reason  of  so  flowing  over  and 
upon  the  plaintiff's  said  lands,  washed  and  carried  away  portions 
01  the  soil  of  said  lands,  and  partially  destroyed  about  eight  acres 
thereof,  which  was  rendered  to  a  large  extent  unfit  for  cultivation 
or  use."     "  That  in  the  year  1873  the  defendant  laid  two  more 
tracks,  and  in  preparing  the  necessary  and  proper  beds  therefor, 
built  said  embankment  about  twenty-two  feet  further  south  and 
into  the  river."     "  That  the  building  of  the  said  embankment 
further  narrowed  the  channel  of  the  river  and  threw  a  larger  quan- 
tity of  water  over  and  upon  the  plaintiff's  lands,  causing  it  to  wash 
to  a  greater  extent."     *' That  said  lands  of  the  plaintiff  in  the  con- 
dition in  which  the  same  were  previous  to  the  washing  caused  by 
the  said  embankment  built  by  the  defendant  in  1869  and  1873, 
were  worth  $150  per  acre,  and  if  in  the  same  condition  as  then 
would  now  be  worth  $150  per  acre."     "  That  said  lands,  by  reason 
of  the  washing  caused  as  above  stated  by  the  building  of  the 
embankment  by  the  defendant  in  1869,  were  not  worth  to  exceed 
$100  ner  acre,  and  the  same  are  not  now,  by  reason  of  said  washing 
and  needing,  occasioned  by  the  building  of  such  embankment  in 
1869  and  1873,  worth  to  exceed  $50  per  acre."     "  That  said  em- 
bankments were  built  in  a  workmanlike  and  skillful  manner,  but 
no  efforts  are  made  by  the  defendant  to  prevent  the  overflowing 
of  the  plaintiff's  lands,  or  for  conducting  the  water  in  any  other 
way  than  by  flowing  upon  and  over  the  plaintiff's  said  lands.    And 
he  decided  as  a  conclusion  of  law,  that  the  plaintiff  was  entitled  to 
recover  the  sum  of  $800,  with  interest  on  $400  from  the  1st  of 
Januarr,  1870,  and  on  $400  from  the  28th  of  September,  1870, 
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the  date  of  the  commencement  of  this  action.  After  the  report 
waj3  made,  the  defendant  excepted  to  tli^  findings  of  fact  in  the 
following  form :  ''  Separately  to  each  and  every  of  the  referee's 
findings  of  facts  in  such  action  contained  and  stated  in  his  report, 
except  that  of  the  first  fact  stated  in  the  ninth  of  such  findings ;" 
and  also  excepted  to  the  referee's  conclusions  of  law,  and  separately 
to  each  and  every  portion  thereof.  At  the  settlement  of  tlie  case, 
the  counsel  for  both  parties  requested  the  referee  to  make  certain 
findings  of  fact.  Although  these  requests  were  not  presented  to 
the  referee  before  he  made  his  report  as  required  by  section  1023 
of  the  Code,  no  objection  was  made  at  the  time  by  the  counsel  for 
either  party  that  the  requests  should  not  then  be  made  and  acted 
upon  by  the  referee,  and  the  requests  and  the  rulings  of  the  referee 
thereon  appear  in  the  record  submitted  to  us,  and  we  must 
therefore  regard  them  as  regularly  and  properly  there.  Ward  v. 
Craig,  87  N^  Y.  550,  in  this  court,  not  reported.  Among  other 
requests  was  the  following :  "  Whether  any  portion  of  the  damage 
to  the  said  lands  of  the  plaintiff  has  been  caused  by  raising  the  bed 
of  the  defendnnt's  railroad."  The  counsel  for  plaintiff  asked  tlie 
referee  to  find  this  request  in  the  affirmative,  and  the  defendant 
requested  to  have  it  found  in  the  negative,  and  the  referee  found 
it  in  the  afiirmative,  and  the  defendant's  counsel  excepted  to  the 
finding. 

It  appears,  therefore,  that  the  referee  found  that  plaintiff's  lands 
were  damaged  in  consequence  of  the  raising  of  the  bed  of  the  rail- 
road, and  building  an  embankment  of  earth  out  into  the  river  in 
1869,  to  the  amount  of  $400,  and  that  by  the  same  causes,  and  the 
building  of  an  additional  embankment  in  1873,  her  lands  were  fur- 
ther damaged  in  the  sum  of  $400.  We  have  carefully  I'ead  the 
evidence  in  the  case,  and  cannot  find  that  the  defendant  built  any 
embankment  into  the  river,  or  in  any  way  encroached  on  the  chan- 
nel of  the  river  in  1869,  and  the  referee  therefore  erred  in  finding 
damages  against  the  defendant  on  account  of  such  embankment. 
But  there  is  no  exception  which  presents  this  error  for  our  con- 
sideration. The  general  exceptions  to  all  the  findings  of  fact  are 
unavailing,  as  we  have  frequently  held.  Ward  v.  Craig,  supra. 
The  referee  did  not  find  and  he  could  not  find,  as  the  evidence  did 
not  show,  how  much  damage  to  the  plaintiff's  land  was  caused  by 
the  raising  of  the  bed  of  defendant's  railroad.  We  are  unable  to 
find  any  proof  that*  that  cause  contributed  in  any  way  to  the 
damage.  It  may  have  done  so,  and  we  must  infer  irom  the  find- 
ing of  the  referee,  that  the  responsibility  which  he  cast  upon  the 
defendant  was  to  some  extent  due  to  the  fact,  that  it  had  raised 
the  bed  of  its  road.  The  defendant  was  authorized  by  law  to  con- 
struct its  road  upon  its  own  land,  and  if  it  constructed  it  in  a  skill- 
ful and  proper  manner,  it  could  not  be  made  responsible  to  persons 
receiving  incidental  or  consequential  damages.     There  is  no  alle- 
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Stion  or  proof  that  it  was  not  necessary  and  proper  for  it  to  raise 
ebed  of  its  road  and  there  is  no  allegation  or  proof  that  it  wasnn- 
fikillf ally  or  improperly  done.   On  the  contrary  it  is  expressly  found 
that  the  railroad  embankment  was  built  in  a  workmanlike  and  skill- 
ful manner.  The  case  of  Bellinger  v.  N.  Y.  C.  K.  R.  Co.,  23  N.  Y. 
47,  is  ample  and  precise  authority  for  the  position,  that  the  de- 
fendant is  not  liable  for  consequential  damages  to  any  persons 
caused  by  the  necessary  and  proper  elevation  of  its  road-bed,  not 
in  the  channel  of  a  stream,  but  upon  its  own  land.     The  referee, 
therefore,  clearly  erred  when  he  found  and  included  in  the  damages 
awarded  to  the  plaintiff,  damages  caused  by  the  elevation  of  tne 
road-bed.    Both  items  of  $400  allowed  to  the  plaintiff  by  the 
referee  include  damages  caused  by  such  elevation,  and  hence  both 
of  these  items  are  affected  by  this  illegality.     But  the  suggestion 
has  been  made  that  no  exception  was  taken  by  the  counsel  K>r  the 
defendant,  which  enables  it  upon  this  app^  to  insist  upon  the 
error.    We  think  there  are  sufficient  exceptions.     There  was  no 
allegation  in  the  complaint  that  any  damages  had  been  caused  to 
the  plaintiff  by  the  raising  of  the  road-bed,  and  when  proof  w^s 
offered  that  the  railroad  tracts  were  raised  in  1869,  it  was  objected 
to  on  the  part  of  the  defendant  on  the.  ground  that  it  was  not 
alleged  in  the  complaint,  and  that  no  liabUity  on  the  part  of  the 
defendant  to  the  plaintiff  would  accrue  by  the  raising  of  the  tracts. 
The  objection  was  overruled  and  defendant's  counsel  excepted. 
We  think  it  is  plain  that  the  referee  laid  down,  and  intended  to  lay 
down,  as  the  law  of  the  case,  that  the  defendant  was  liable  to  the 
plaintiff  for  any  damages  caused  by  raising  the  tracts.      Then 
^in  the  exception  to  the  final  conclusion  of  law,  that  the  plain- 
tiff was  entitled  to  recover  the  two  items  of  $400,  with  interest 
thereon,  is  sufficient.     The  finding  of  fact  that  the  plaintiff  had 
suffered  damages  to  the  amount  oi  the  two  items  of  $400,  each  of 
which  included  damages  caused  by  the  raising  of  the  road-bed,  did 
not  authorize  a  conclusion  of  law  that  the  plaintiff  was  entitled  to 
recover  these  sums  of  the  defendant,  because  the  defendant  was  not 
h'able  for  any  damages  resulting  from  that  cause.     If  the  dama^ 
fonnd  had  been  such  as  the  defendant  was  liable  for,  the  conclusion 
of  law  would  have  been  proper ;  but  as  the  defendant  was  not 
liable  for  the  damages  found,  the  conclusion  of  law  was  not  proper, 
and  the  exception  was  well  taken. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should  be 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 
All  concur,  except  Bapallo,  J.,  absent. 
Judgment  reversed. 
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8tats  of  WisooNsm  ex  /el.  Chigaqo,  M.  &  St.  F.  By.  Go. 

V. 

MoFetbidob,  State  Treasurer. 

(Advance  Casey  Wuetmnn.     December  12,  1882.) 

The  amount  of  license  money  to  be  paid  by  a  railroad  company  or  per- 
son operating  a  railroad  each  year,  as  required  by  sections  1211,  1213,  and 
1213  of  the  Revised  Statutes,  is  to  be  determined  by  the  aggregate  number  of 
miles  of  all  the  railroads  operated  by  such  railroad  company  or  person  within 
the  state,  and  the  agsresate  amount  of  the  gross  earnings  of  all  such  roads, 
and  not  by  the  length  ox  each  separate  line,  and  the  gross  eamingi  of  each 
line. 

Maitdavits. 

This  ifl  a  demurrer  to  the  petition  of  the  relator  for  a  writ  of  man- 
damus to  compel  the  state  treasurer  to  issue  to  the  relator  a  license 
to  operate  its  railroad,  and  also  separate  licenses  to  operate  each  of 
the  other  railroads  mentioned  in  tlie  petition,  respectively.  It 
appears,  in  effect,  from  the  petition,  that  during  tne  entire  year 
1881  the  relator  operated  1099  68-100  miles  of  railroad  in  this 
state  as  follows,  to  wit :  20  miles  under  a  lease  from  the  Oshkosh 
&  Mississippi  Railroad  Company,  executed  August  29,  1871 ;  49 
miles  under  a  deed  of  conveyance  from  the  Mineral  Point  Kailroad 
Company,  made  July  1,  1880  ;  16  miles  under  a  deed  of  convey- 
ance from  the  Pine  Kiver  Valley  &  Stevens  Point  Railroad  Com- 
pany, made  October  12,  1880  ;  109  miles  under  a  deed  of  convey- 
ance from  the  Wisconsin  Valley  Railroad  Company,  made  October 
19,  1880 ;  and  the  remaining  905  68-100  miles  knovm  as  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company.  The  gross 
earnings  of  each  of  these  several  railroads  for  the  year  1881,  and 
the  amount  which  each  would  have  been  required  to  pay  under  the 
statute  for  a  license  to  operate  the  same  during  the  year  1882,  in 
case  said  several  railroads  had  each  been  operated  solely  under  and 
by  virtue  of  its  own  charter,  and  independent  of  the  others,  would 
have  been  as  follows,  to  wit: 

XZLSa  GB088  EAB27IN08.        LICENCE. 

O.  AM.  RCo 20  $89,802  75  $206  05 

M.  P.  R.  Co 49  106.850  06  912 

P.  R.  V.  &S.  P.RCo 16  9,244  05  80 

W.  V.  R.  Co 109  267,720  66  2.629  41 

Making 194  $428,617  52  $8,917  46 

C,  M.  &  St.  P.  R  Co 905  68-100       $6,944,985  82  277,797  41 

Totals 1,099  68-100       $7,868,552  84       $281,714  87 

On  the  day  of  receiving  the  several  deeds  of  conveyance  of  said 
several  railroads,  respectively,  the  relator  also  procured  by  transfer 
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to  itself  the  stock,  or  a  majority  thereof,  in  each  of  said  railroads. 
These  facts  were  all  duly  reported  to  tlie  state  treasurer  prior  to 
demanding  the  several  licenses  in  question,  and  the  amount  of 
the  severad  licenses  which  said  railroads,  respectively,  would  have 
been  required  to  have  paid  had  each  of  said  roads  been  operated 
solely  under  its  own  charter,  and  independent  of  the  others, 
amounted  in  the  aggregate  to  $281,714.84,  as  above  stated,  and  the 
same  was  duly  paid  dv  the  relator. 

J.  W.  Gary,  for  relator.  L.  F.  Frisby,  Atty.  Gen.,  and  H.  W. 
Chynoweth,  Asst.  Atty.  Gen.,  for  respondent. 

Cassodat,  J. — This  is  an  amicable  controversy  to  obtain  a  con- 
struction of  the  statutes  respecting  the  licensing  of  railroads.  It 
is  urged  by  the  attorney-general,  in  behalf  of  the  state  treasurer, 
that  the  amount  of  license  money  to  be  paid  by  the  relator  for  the 
year  in  question  is  to  be  determined  by  the  aggregate  number  of 
miles  of  all  of  said  several  railroads  operated  by  the  relator  within 
the  state,  and  the  aggregate  amount  of  the  gross  earnings  of  all  of 
saidroadiB,  and  that  as  such  gross  earnings  when  so  taken  were  in 
excess  $3000  per  mile  per  annum  of  the  number  of  miles  so  operated 
by  the  relator,  it  was  required  to  pay  4  per  centum  of  such  gross 
earnings,  or  $294,752.11,  Deing  the  amount  exacted  by  the  state 
treasurer.  On  the  other  hand  it  is  claimed  by  the  learned  counsel 
for  the  relator  that  each  of  the  several  railroads  operated  by  the 
relator  should  be  treated  as  separate  and  independent  roads,  and 
that  the  amount  of  license  to  be  paid  by  each  should  be  determined 
by  the  len^h  of  its  line  and  the  gross  earnings  thereof.  If  counsel 
for  the  relator  is  right  in  this  contention,  then  the  amount  of 
hcenses  which  the  relator  was  required  to  pay  on  its  main  line  wns 
$277,797.41,  and  on  the  other  four  roads  the  aggregate  amount  of 
$3917.46,  making  in  all  $281,714.87,  or  $13,027.24  less  than  tlie 
amount  exacted  by  the  state  treasurer;  and  this  is  the  exact 
amount  which*  is  here  in  controversy. 

The  statutes  provide,  in  effect,  that  "  every  railroad  company, 
and  every  person  operating  a  railroad  in  this  state,  .  .  .  sliall, 
on  or  before  the  tenth  day  of  February  in  each  year,  make  and  re- 
turn to  the  state  treasurer  .  .  a  true  statement  of  the  gross 
earnings  of  their  respective  roads  for  the  preceding  calendar  year,  of 
the  number  of  miles  of  road  operated  by  each  such  company  or  pei- 
Bon,  and  the  gross  earnings  per  mile  per  annum  during  each  year, 
which  statement  shall  be  verified  by  tne  oath  of  the  secretary  and 
treasurer  of  such  companies,  or  of  the  person  so  operating  such 
railroad.  Section  1211,  Rev.  St.  Each  such  railroad  company 
and  each  person  so  operating  any  railroad  shall,  on  returning  such 
such  statement,  apply  for  a  license  to  operate  the  railroad  men- 
tioned in  such  statement,  and  shall  pay  the  license  fee  therefor 
provided  in  the  next  section,  and  thereupon  shall  receive  from  the 
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state  treasurer  a  license  to  operate  such  railroad  for  the  calendar 
year,  etc.  Section  1212  Rev.  St.  The  annual  license  fees  for 
the  operation  of  such  railroad  shall  be  as  follows :  (1)  Four  per 
cent  of  the  gross  earnings  of  all  railroads  .  .  .  whose  gross 
earnings  equal  or  exceed  $3000  per  mile  per  annum  of 
operated  railroad.  (2)  Five  dollars  per  mile  of  operated  railroad 
ox  all  railroads  whose  gross  earnings  exceed  $1500  per  mile  per 
annum,  and  all  less  than  $3000  per  mile  per  annum  of  operated 
road,  and  in  addition  2  per  centum  of  their  gross  earnings  in  excess 
of  1500  per  mile  per  annum.  (3)  Five  dollars  per  mile  of  operated 
road  by  all  companies  whose  gross  earnings  are  less  than  $1500  per 
mile  per  annum."     Section  1213,  Rev.  St. 

Thus  it  appears  from  the  reading  of  these  sections   that  the 
words  "  operated,"  "  operate,"  and  "  operating"  are  the  controlling 
words  in  the  section.     It  is  a  "  license  to  operate  the  railroad."    A 
license  is  a  grant  of  permission  or  authority.     As  used  in  these 
sections  of  the  statute,  it  is  permission  or  authority   issued  or 
granted  to  a  corporation  or  individual,  by  or  under  the  sanction  of 
the  sovereign  power  of  the  state,  to  operate  one  or  more  railroads. 
It  is  claimed  on  the  part  of  the  relator  that  it  is  a  tax  or  burden 
upon  the  particular  road,  not  upon  the  owner  or  operator,  and  that 
the  product  of  the  operation  of  the  road  is  resorted   to  merely 
to  nx  the  value  of  the  road,  and  thus  measure  the   extent  of 
the  burden.     It  is  claimed  that  the  gross  earnings  of  the  road  pur- 
chased have  not  been  increased  since  the  purchase,  and  that  since 
the  law  on  the  subject  has  not  been  changed,  the  amount  of  such 
tax  or  burden  should  not  be  increased  merely  because  those  roads 
have  been  operated  by  the  relator  instead  of  being  operated  by  the 
corporations  under  which  they  were  respectively  constructed.   The 
argument  is  plausible.     It  was  presented  with  great  force,  and  a 
variety  of  illustrations,  well  calculated  to  impress  the  court  with 
the  inequality  of  increasing  the  price  of  the  license  merely  because 
it  is  granted  to  A.  instead  of  B.     But  whether  it  has  such  effect  or 
not  depends  somewhat  upon  the  circumstances.    Suppose  the  gross 
earnings  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  were  just 
$3000  per  mile,  while  the  gross  earnings  of  the  other  roads  named 
should  remain  just  what  they  were  in   1881,  then,  manifestly,  the 
rule  contended  for  by  the  attomey-ffeneral  would  be  vastly  more 
beneficial  to  the  relator  than  the  riue  now  claimed  by  its  counsel, 
and  hence  would  be  correspondingly  unjust  to  the  state.   The  same 
would  be  true  if  the  gross  earnings  of  each  of  the  other  roads  named 
were  increased  to  $3000  per  mile  per  annum,  or  the  main  line  re- 
duced below  $3000  per  mile.    Of  course,  there  is  no  certainty  that 
the  gross  earnings  of  those  respective  roads  will  always  remain  the 
same,  or  bear  the  same  proportion  to  each  other  that  they  did  in 
1881.     The  iniustice  complained  of,  therefore,  is  not  necessarily 
the  result  of  tne  rule  of  construction  insisted  upon  by  the  state 
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treasurer,  but  the  application  of  that  rule  when  the  gross  earnings 
happen  to  be  snch  as  to  work  a  disadvantage  to  the  relator,  and  not 
when  they  happen  to  be  such  as  to  work  an  advanta^  to  the  re- 
lator. W  hile  these  considerations  of  advantage  and  aisadvantage 
naturally  suggest  themselves  to  any  one  analyzing  these  sections  of 
the  statutes,  yet  they  are  not  necessarily  controlling  upon  the 
court.  The  propriety  and  poUcy  of  the  statutes  were  for  the 
legislature. 

We  are  simply  to  ascertain  and  declare  the  intention  of  the  lqri&- 
latnre.  Manifestly  that  intention  was  not  to  put  a  tax  or  buraen 
upon  any  railroad  that  is  idle,  nor  upon  the  owners  of  such  a  rail- 
road. To  come  within  the  provisions  of  the  statute,  the  railroad 
must  be  operated  bv  some  corporation  or  person.  The  thing  to  be 
paid  for  is  the  legal  right  or  privilege  to  operate  one  or  more  rail- 
roads, or  some  part  of  a  railroad.  Tliis  right  or  privilege  does  not 
exist  by  mere  ownership.  It  is  not  implied  from  the  mere  fact 
that  a  corporation  has  been  chartered  and  organized,  and  a  railroad 
constructed  by  such  corporation.  True,  the  assent  of  the  owner 
mnst  be  acquired,  but  still  with  such  assent  the  right  or  privilege 
remains  in  abeyance  until  purchased  of  the  state  in  the  mamier 
prescribed.  It  is  a  pecuniary  exaction  aj9  a  condition  precedent  to 
the  exercise  of  a  rignt  otherwise  perfect.  The  amonnt  of  the  exac- 
tion is  measured  by  the  extent  of  such  exercise  as  evinced  by  the 
gross  earnings  of  the  line  or  lines  of  railroad  operated.  The  right 
or  privilge  to  operate  is  to  the  grantee  or  licensee.  The  applica- 
tion for  it  need  not  necessarily  be  by  the  owner,  but  by  the  person 
or  corporation  which  is  to  operate.  The  exaction  is  made  of,  and 
the  payment  must  be  made  oy,  the  operator.  The  gross  earnings 
of  such  operations,  and  the  number  of  miles  operated  by  such 
applicant,  nx  the  amount,  under  the  statute,  whicti  the  licensee  is 
reonired  to  pay. 

The  statute  nowhere  provides  that  the  same  person  or  corpora- 
tion may  obtain  several  independent  licenses  to  operate  separate 
and  independent  railroads,  and  pay  for  each  according  to  the  gross 
earnings  thereof  and  the  number  of  miles  operated.  Had  such 
been  the  purpose  of  the  legislature,  it  is  fair  to  presume  that  they 
would  have  so  expressed  themselves.  On  the  contrary,  section 
1833,  Bey.  8t.,  gave  the  right  of  consolidation  to  such  railroads  as 
could  respectively  be  lawfully  connected  and  operated  together  to 
constitute  one  continuous  main  line,  with  or  without  branches.  It 
also  gave  a  railroad  company  the  right  to  lease  or  purchase  another 
ndlroad  whenever  their  respective  railroads  could  be  lawfully  con- 
nected and  operated  together  so  as  to  constitute  one  continuous 
main  line,  with  or  without  branches.  But  it  expressly  prohibited 
every  railroad  corporation  from  consolidating  with,  or  leasing,  pur- 
chasing, or  in  any  way  becoming  the  owner  or  controller  of,  any 
other  railroad  corporation,  or  any  stock,  franchises,  rights^  or  pro- 
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perty  thereof,  which  owns  or  controlfi  a  parallel  or  competing  line, 
to  be  determined  bj  a  jury.     The  only  material  chai^  oi  these 

{>rovi8ion6  by  chapter  260  Laws  1880,  was  to  limit  the  right  of 
easing  or  purchasing  to  any  railroad  corporation  whose  Cue  is 
wholly  witnin  this  state.  Tnis  amendment  was  changed  by  chap- 
ter 268,  Laws  1882,  so  as  to  such  give  right  to  ^^  an^  railroad  corporar 
tion  organized  and  existing  under  the  laws  of  this  state,"  and  then 
enlarged  such  right  of  one  railroad  company  to  purchase  "  stock  or 
bonds"  of  another  railroad  company,  and  to  lease  or  purchase  "any 
portion  "  of  another  i*ailroad  "  witnin  or  without  this  state,  when 
their  respective  railroads  can  be  lawfully  connected  together  to 
constitute  one  continuous  main  line,  or  when  the  roads  so  purchased 
will  constitute  branches  or  feeders  of  the  roads  maintained  and 
operated  by  such  purchasing  corporation ;  but  preserved  the  pro- 
hibition against  consolidation,  leasing,  purchasing,  etc.,  by  one 
"  parallel  and  competing  line  "  with  another. 

These  several  provisions  pretty  clearly  evince  an  intention  to 
allow  the  same  corporation  to  operate  several  lines  of  railroad,  pro- 
vided they  are  not  parallel  and  competing  lines,  but  are  capable  of 
betng  connected  together  so  as  to  constitute  one  continuous  main 
line,  or  when  the  road  or  roads  so  leased  or  purchased  will  consti- 
tute branches  or  feeders  of  the  railroad  of  the  purchasing  corporar 
tion  operating  at  the  same.  Such  being  the  legislative  intent,  it 
should  not  be  frustrated  by  granting  to  such  purchasing  corpora- 
tion a  license  to  operate  its  main  line,  and  then  separate  and 
independent  licenses  to  operate  each  of  the  several  branches  and 
feeders  so  purchased  and  leased,  respectively,  for  such  sums  as  the 
gross  earnings  and  lines  of  such  operated  roads  respectively  might 
indicate.  Here  the  relator  operates,  not  only  its  main  line,  but 
the  different  branches  and  feeders  named  in  the  petition,  and,  in 
view  of  the  language  of  the  statutes,  we  are  clearly  of  the  opinion 
that  the  state  treasurer  was  justified  in  refusing  to  issue  the  several 
licenses  demanded  for  the  money  paid. 

For  the  reasons  given  the  demurrer  to  the  petition  for  a  writ  of 
mandamus  is  sustamed. 
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Haley 

V. 

HoBHiE  AKD  Ohio  B.  B.  Go.  et  aL 

(7  BaxUr*9  Tmn.  Report,  230.) 

Under  Code,  sec.  2291,  which  proyides  that  the  right  of  action  which  a 
penon  who  dies  from  in  juries  received  would  have  had,  had  death  not  ensued, 
shall  pass  to  his  persooal  represeotatiye ;  the  riffht  of  action  with  all  its 
incidents  passes  to  the  personal  representatiye,  and  must  be  treated  as  if  the 
injured  party  had  brought  it. 

Code  cited:  Sec.  2291. 

A  corporation  is  as  liable  for  vindictiye  damages  for  the  wrongful  acts  of 
its  servants  or  agents  as  natural  persons. 

Under  the  section  of  the  code  above  cited  (2291),  if  fraud,  malice,  gross 
negligence  or  oppression  existed  on  the  part  of  the  wrongdoer,  exemplary 
damages  may  be  recovered  by  the  personal  representative  whether  the  injury 
to  the  deceased  caused  instantaneous  death  or  not. 

•  The  directions  of  1166  of  the  Code  for  the  prevention  of  accidents  on  rail- 
roads, do  not  apply  to  the  running  of  endues  and  cars' about  the  depots  and 
yards  of  railroui  companies,  and  m  relation  to  the  hands  and  employees  of 
the  companies,  who  are  moving  about  or  across  the  tracks  in  the  performance  of 
their  several  duties. 

Ck)de  cited:  Bee.  1166. 

Case  cited :  L.  &  N.  R.  R.  Co.  «.  Mary  Robinson,  9  Heis.,  276. 

Appeax  from  the  Law  Court.    G.  B.  Black,  Judge. 

Alex.  W.  Campbell  for  complaint. 

McFarland  and  Heal  &  Williamson  for  defendant. 

Deadedick  J. — In  June,  1871,  plaintiff  institnted  his  suit  in  the 
Law  Court  of  Memphis  against  defendants. 

The  action  was  brought  to  recover  damages  from  defendants,  on 
the  ground  that  the  death  of  intestate  was  caused  by  the  wrongful 
acts  of  defendants,  under  the  provisions  of  the  Code,  sees.  2291-2. 

On  the  —  day  of  November,  1870,  intestate  being  an  employee 
of  defendants,  was  crushed  and  instantlv  killed  by  a  train  of  cars 
of  defendants,  in  their  yard  at  Humboldt. 

At  the  time  intestate  was  killed  an  engineer  of  defendants  was 
transferring  three  sleeping  cars  from  the  Mobile  and  Ohio  Eailroad 
to  the  Memphis  and  Louisville  Eailroad,  around  a  switch  or  horn, 
on  the  east  side  of  the  crossings  of  said  roads.  The  engine  was 
behind  the  sleeping  cars  pushing  them  towards  the  Memphis  and 
Louisville  Boaa  at  the  rate  of  about  six  miles  an  hour.  A  man 
was  on  the  lookout  on  the  front  of  the  foremost  moving  coach. 
There  was  no  communication  by  bell  rope  from  this  car  with  the 
engine,  nor  could  anv  signal  have  been  seen  from  said  car  by  the 
QDgiDeer,  owing  to  the  acnteness  of  the  curve.     This  horn  or  curve 
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was  around  and  near  to  the  depot  platform,  so  near  that  the  sleeping 
cars  in  passing  aronnd  often  touched  it,  although  freight  cars  could 
pass  it  without  danger  to  a  person  standing  between  the  platform 
and  the  cars.  The  whistle  was  blown  in  starting  the  cars  around 
the  curve,  and  the  bell  was  rung  all  the  way  around.  The  man 
upon  the  lookout  on  the  front  car  saw  intestate  on  the  track  and 
warned  him.  He  passed  towards  the  platform  and  leaned  against 
it  to  let  the  train  pass,  and  the  front  car  crushed  him  in  passins. 
He  had  time  to  have  avoided  the  danger,  and  could  have  escaped, 
stepping  off  in  a  different  dii*ection,  or  by  stooping  below  the  plat- 
form alter  he  reached  it. 

The  jury,  under  the  char^  of  the  court,  rendered  a  verdict  in 
favor  of  plaintiff  for  five  ddlars,  and  the  court  refusing  a  new  trial, 
the  plaintiff  has  appealed  in  error  to  this  court. 

Tne  plaintiff  in  error  insists  that  the  Circuit  Judge  erred  in  cer- 
tain instructions  ^ven  to  the  jury,  and  also  in  refusing  to  charge 
as  requested  by  him. 

The  judge  instructed  the  jury  that  if  the  plaintiff's  intestate  "  was 
killed  by  defendants,  and  died  instantly,  no  vindictive  or  exemplaiy 
damages  in  this  case  could  be  recovered  by  plaintiff." 

There  is  much  conflict  in  the  holdings  of  the  courts  of  the  dif- 
ferent states  where  statutes  similar  to  ours  have  been  passed  as  to 
the  kinds  of  damages  recoverable  by  the  representative  of  the 
deceased. 

In  Massachusetts  exemplary  damans  are  expressly  disallowed  by 
the  terms  of  the  act  allowing  the  right  of  action. 

In  other  states  the  amount  recoverable  is  restricted  by  the  acts 
authorizing  the  action. 

In  most  of  the  states  where  the  action  has  been  authorized  by 
statutes,  the  damages  are  confined  by  the  terms  or  construction 
of  the  acts  to  compensation  for  the  pecuniary  loss. 

Our  statute  provides  that  the  ri^ht  of  action  which  a  person,  who 
dies  from  injuries  received,  would  have  had,  had  death  not  ensued, 
shall  pass  to  his  personal  representative.     Code,  sec.  2291. 

The  right  of  action  with  all  its  incidents  passes  to  the  perBonal 
representative,  and  must  be  treated  as  if  the  injured  party  had 
brought  it. 

In  Connecticut,  where  an  act  provides  that  "actions  for  injurieB 
to  the  person,  whether  the  same  do  or  do  not  result  in  death,  shall 
survive  to  the  executor  or  administrator,"  exemplary  damages  are 
allowed.     Sedg.  on  Dam.,  552,  note  2,  citing  29  Conn.,  496. 

The  terms  oi  the  Connecticut  act  are  very  nearly  like  ours.  The 
meaning  in  both  is,  that  the  right  of  action,  wluch  the  deceased 
would  have  had,  passes  to  his  personal  representative,  and  in  Con- 
necticut it  has  been  held  that  this  includes  the  right,  in  a  proper 
case,  to  recover  exemplary  damages. 

In  cases  of  fraud,  malice,  gross  negligence  or  oppression,  the  kw 


HALEY  V.  MOBILE  AND  OHIO  B.   B.  CO.  648 

pennits  the  jury  to  give  vindictive  or  exemplary  damages,  and 
sQch  damages,  when  warranted  by  the  facts  of  the  case,  may  be 
recovered  from  a  railroad  company  or  other  corporation  for  the  acts 
of  its  agents  or  servants  (as  well  as  from  a  natnral  person)  while  in 
the  management  of  the  business  of  the  corporation. 

The  question  of  the  liability  of  a  railroad  company  for  exem- 
plary damages  for  the  misconduct  of  its  servants,  has  been  recentlv 
very  elaborately  discussed  in  the  case  of  Qoddard  v.  Grand  Trunt 
Eailway  Company,  2  Am.  R  39.  Numerous  cases  are  cited 
maintaining  the  liability  of  the  corporation  for  the  wrongful  acts 
of  its  agents  and  servants,  eng^d  in  its  business,  and  declaring 
the  liability  of  the  corporation  for^ vindictive  damages,  as  natural 
persons  are  liable. 

The  court  declares  in  that  case,  that  there  is  no  class  of  cases 
where  the  doctrine  of  exemplary  damages  can  be  more  beneficially 
applied  than  in  the  case  of  railroad  corporations,  in  their  capacity 
01  common  carrier  of  passengei*s.  . 

We  are  of  opinion  tnat  the  charge  of  the  court  complained  of 
was  erroneous  as  given,  and  if  the  elements  of  fraud,  malice,  gross 
negligence  or  oppression  existed  in  the  case,  whether  death  was 
instantaneous  or  not,  exemplary  damages  might  be  recovered. 

The  plaintiff  in  error  requested  the  court  to  instruct  the  jury 
that  it  would  be  negligence  on  the  part  of  the  defendants,  ii,  in 
running  their  train  of  cars  in  the  town  of  Humboldt,  the  engine 
or  motive  power  being  in  the  rear  and  pushing  the  cars,  they  failed 
to  have  communication  between  the  person  on  the  front  car  and 
the  person  on  the  engine,  or  the  engineer.  This  the  court  refused 
to  charge. 

Sec.  1166  of  the  Code  prescribes  certain  precautions  to  be 
observed  by  railroad  companies  in  order  to  prevent  accidents. 
Among  these  is  the  requirement  that  the  engineer,  fireman  or 
other  person  on  the  locomotive,  shall  be  kept  always  on  the  look- 
ont  ahead,  and  whenever  any  person  or  other  obstiiiction  appeal's 
upon  the  road,  the  alarm  whistle  shall  be  sounded,  the  brakes  put 
down,  and  every  possible  means  employed  to  stop  the  train  and 
prevent  an  accident.  This  and  other  direction  oi  the  statute  in 
sec.  1166  of  Code  for  the  prevention  of  accidents,  has  been  held 
by  this  court,  in  the  unreported  case  of  the  Louisville  and  Nash- 
ville Bailroad  Company  v.  Mary  Bobinson,  Adm'x,  not  to  apply 
to  the  running  of  engines  and  cars  about  the  depots  and  yards  of 
the  railroad  companies,  and  in  relation  to  the  hands  or  employees 
of  the  companies  who  are  moving  about  or  across  the  tracks  in  the 
performance  of  their  sevei*al  duties. 

A  man  was  on  the  lookout,  and  personally  warned  the  deceased 
to  leave  the  track  on  the  approach  of  the  train.  He  had  ample 
time  to  do  so,  and  to  avoid  ail  danger  if  he  had  gone  in  the  oppo- 
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Bite  direction  from  that  taken  by  him.  But  lie,  supposing  that  the 
cars  could  pass  him  without  injury,  placed  himself  between  the 
platform  of  the  depot  and  the  track,  and  thus  lost  his  life. 

We  are  of  opinion  that  the  placing  of  a  man  on  the  front  car  to 
give  warning,  and  the  warning  actudly  given  in  time  for  escape, 
in  this  case  was  sufficient  and  reasonable  precaution  against  acci- 
dents, and  in  their  own  yard  and  in  relation  to  their  own  employee, 
who  is  presumed  to  have  been  familiar  with  the  custom  and  habit 
of  the  other  employees,  of  switching  oflE  cars  from  one  track  to 
another,  does  not  present  a  case  in  which  the  plaintiff  in  error  can 
be  required  to  adopt  the  precautions  prescribe  in  Code,  sec.  1166, 
to  prevent  accidents. 

The  refusal  to  give  the  charge  requested  was  proper.  And 
while  we  hold  that  the  charge  in  relation  to  vindictive  damages 
was  an  error,  yet  we  can  see  that  the  plaintiff  was  not  prejudiced 
thereby.  There  was  no  evidence  in  the  record  to  which  it  could 
apply.  The  jury  manifestly  negatived  in  their  verdict  the  exist- 
ence of  any  facts  which  could  justify  the  finding  of  vindictive 
damages,  as  they  did  not  give  even  compensatory  damages,  but 
returned  a  verdict  for  nominal  damages  of  five  dollars. 

We  do  not  think  a  new  trial  should  be  granted,  and  afiirm  the 
judgment 

See  note  7  Am.  and  Eng.  R  Gas.  80. 
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(Adoanee  Coie,  Pmn^hania,   Kovmber  10,  1883.) 

Where  a  person  is  upon  the  platfonn  of  a  railroad  station  not  as  a  passenger 
or  upon  any  business  connected  with  the  railroad  company,  but  merely 
loitering  there  for  his  own  purposes  or  for  personal  enjoyment,  the  company 
owes  him  no  duty.  Hence,  if  he  be  injured  by  a  passing  train,  he  cannot 
recover  against  the  company  for  his  inluries  upon  the  theory  that  they  have 
failed  to  discharge  toward  him  a  legal  duty  and  hence  have  been  guilty  of 
negligence. 

The  age  of  the  person  injured  is  in  such  case  entirely  immaterial. 

Semble,  that  in  such  case  the  company  would  only  be  liable  for  a  wanton  or 
intentional  injury. 

A.,  a  boy  of  between  five  and  six  years  of  age,  was  standing  near  the  edge 
of  a  railway  platform  amusing  himself  by  looking  at  a  passmg  train.  He 
was  not  there  as  a  passenger,  nor  had  he  any  business  with  the  railroad  com- 
pany. While  so  standing  he  was  struck  by  a  step  projecting  from  the  ride 
of  a  train  which  was  moving  slowly  past  the  platfonn.    The  step  had  been  so 
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bent  as  to  project  seyeral  inches  more  than  the  other  steps  on  the  train.    In 
a  law  suit  by  A.  against  the  railroad  company  to  recover  damages  for  the 
the  injury  done  him  : 
Hdiy  that  the  plaintiff  was  not  entitled  to  recover. 

Errob  to  the  Common  Pleas  No.  1,  of  Allegheny  Oonnty. 

Case,  by  William  Schwindling,  by  his  next  friend  Peter 
Schwindling,  against  the  Baltimore  and  Ohio  Bailroad  Co.,  to  re- 
cover damages  for  an  injury  occasioned,  as  alleged,  by  the  negli- 
gence of  the  company  defendant. 

On  the  trial,  before  Collieb,  J.,  the  facts  of  the  case  appeared 
to  be  as  follows :  On  September  5,  1880,  the  plaintiflE,  a  little  boy 
of  about  five  years  of  age,  was  run  over  by  a  train  of  cars,  belong- 
ing to,  and  operated  by  the  defendants,  at  Osceola,  a  small  village 
on  the  line  of  the  railroad,  a  few  miles  east  of  McKeesport.  On 
that  afternoon,  the  plaintiff,  who  lived  with  his  parents  in  a  row 
of  houses,  built  close  along  the  line  of  the  road,  started  to  follow 
his  older  brothers,  who  had  been  sent  by  liieir  mother  to  the  store 
across  the  defendants'  track,  to  make  some  purchases.  He  did  not 
actually  cross  the  track  with  them,  but  stopped  at  the  platform 
connected  with  the  defendant's  station ;  where  he  was  joined  by 
his  brothers  on  their  return  from  the  store.  They,  with  some 
other  boys,  remained  there  some  time,  "  to  see  the  train  come  in ; " 
the  plaintiff  being  on  the  edge  of  the  platform,  so  close  to  the 
track  that  the  iron  step,  attached  to  one  of  the  cars,  which  had 
been  broken  and  twisted  outwards,  so  that  it  projected  several 
inches  beyond  the  side  of  the  car,  caught  the  plaintiff  and  threw 
hiiD  under  the  cars,  which  passed  over  his  leg,  causing  the  injuries 
for  which  this  suit  was  brought.  The  tram  was  moving  "  very 
Blowly"  at  the  time  of  the  accident.  It  was  further  shown,  on 
the  piart  of  the  plaintiff,  that  the  people,  young  and  old,  living  on 
opposite  sides  of  the  track,  were  in  the  habit  of  passing  and  repass- 
ing across  the  company's  tracks;  though  there  was  no  regular 
crosBing  at  that  place. 

On  the  part  of  the  defendants,  it  was  shown  that  none  of  the 
trainmen  saw  the  boy  till  after  he  was  hurt ;  that  the  men  in 
charge  of  the  train  were  all  at  their  places,  attending  to  their 
duties ;  and  it  was  further  shown  by  the  testimony  of  two  wit- 
nesses, who  saw  the  accident,  that  at  the  time  it  happened  the  boys, 
including  the  plaintiff,  were  playing  about  the  platiorm,  and  as  the 
train  came  alon^  were  amusmg  themselves  by  trying  to  jump  on 
and  off  the  moving  cars. 

Defendant  requested  the  Court  to  charge  as  follows : — 

(1)  That  under  all  the  evidence  in  the  case  the  verdict  must  be 
for  the  defendant.     Eefused.    (Ninth  assignment  of  error.) 

(2)  That  there  is  not  suflScient  evidence  of  negligence  on  the 
part  of  defendant  to  entitle  the  plaintiff  to  recover.  Eefused. 
(Tenth  assignment  of  error.) 

8  A.  &  £.  R  Gas.— 85 


546     BALTIMORE  AND   OHIO   B.   R.   00.  T).  8CHWINDLIK0. 

•  Verdict  for  plaintiff  for  $2000,  and  judgment  thereon.  The 
defendant  thereupon  took  this  writ,  assigning  as  error,  inter  alin, 
the  answers  of  the  Court  to  the  defendants  points  ut  snpra. 

Gteorge  Shiras,  Jr.,  and  Johns  McCleave  (Welty  McCuUough 
and  Henry  M.  Hoyt,  Jr.),  for  plaintiff  in  error. 

The  plaintiff,  being  a  trespasser,  or  at  best  a  mere  licensee, 
upon  the  company's  property,  the  defendants'  sole  duty  towards 
him  was  to  abstain  from  wanton  or  intentional  injury ;  and  there 
being  no  evidence  of  such  injury,  the  plaintiff  cannot  recover. 
Gillis  V.  P.  R.  R.,  9  Smith,  141 ;  K.  R.  Co.  v.  Bingham,  29  Oliio, 
864 ;  Harris  v.  Stevens,  31  Vt.  90 ;  Bolch  v.  SmiSi,  7  H.  &  N. 
745 ;  Sweeny  v.  R.  R.  Co.,  10  Allen,  372 ;  Hownell  v,  Smyth,  7 
C.  B.  (N.  S.)  731 ;  Gautrell  v.  Edgerton,  L.  R.  2  C.  P.  371 ; 
Maener  v.  Carroll,  46  Md.  193. 

The  tender  years  of  a  child  do  not  shield  him  from  the  opera- 
tion of  the  rule.  Gillespie  v.  McGovem,  Leg.  Int.  Aug.  25,  1882; 
Hargreaves  v.  Deacon,  25  Mich.  1;  Morrissey  t?.  R.  R.,  126  Mass. 
377;  Hughes  v.  Macfie,  2  H.  &  C.  747;  fe.  R.  v.  Hummel,  8 
Wright,  375;  Moore  v.  P.  R.  R.,  11  Weekly  Notes  Cases,  310; 
Ph.  &  R.  R.  R.  V.  HeiL,  5  Id.  91 ;  Clark  v  Ph.  &  R.  R.  R.,  Id. 
119. 

M.  Swartzwelder  (Frank  Thomson  with  him),  for  defendant  in 
error. 

The  criterion  of  defendants'  duty  was  ordinary  care,  which  was 
a  question  for  the  jury,  and  was  properly  submitted  to  them  by  the 
Court.  Kay  v.  R.  R.  Co.,  15  Smith,  269 ;  Hayett  v.  R.  R.  Co., 
11  Harris,  373 ;  R.  R.  v.  Spearin,  11  Wright,  305 ;  Smith  v, 
O'Connor,  12  Id.  218 ;  R.  R.  Co.  v.  Doak,  2  Smith,  381 ;  Pasu 
R'y  Co.  V.  Henrice,  11  Norris,  431 ;  Goshom  v.  Smith,  Id.  438; 
R.  R.  V.  Fortney,  9  Norris,  323  ;  R.  R.  v.  Morgan,  1  Norris,  134 ; 
R  R.  V.  Spearin,  11  Wright,  305 ;  McKee  v.  Bidwell,  24  Smith, 
223. 

Especially  is  this  the  case  where  the  person  exposed  to  danger  is 
a  child  of  tender  years.  Lynch  v.  Nurdin,  41  E.  C.  L.  Rcp.  422 ; 
R.  R.  V.  Spearin,  supra ;  K.  R.  v,  Lewis,  29  Smith,  44 ;  Kay  u. 
R.  R.,  15  Id.  269,  and  cases  cited. 

Gbeen,  J.— At  the  time  the  plaintiff  received  his  injury,  he  was 
standing  on  the  platform  of  the  defendant,  so  close  to  its  edge  that, 
according  to  the  theory  upon  which  the  case  was  tried  for  the  plain- 
tiff, he  was  struck  by  a  slight  projection  from  the  side  of  a  passing 
freight  car. 

He  was  not  a  passenger ;  he  had  no  business  of  any  kind  with 
the  defendant  or  any  of  its  agents  or  employees ;  in  fact,  he  was  a 
boy  about  five  or  six  years  of  age  amusing  himself,  looking  at  the 
moving  train.  He  was  not  invited  upon  the  platform  by  any  agent 
of  the  defendant,  and  he  was  not  engaged  in  the  act  of  crossing 
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either  the  track  or  the  platform,  at  the  time  of  the  accident.  He 
was  simply  loitering  upon  the  edge  of  the  platform,  with  no  other 
purpose  or  motive  than  his  own  personal  enjoyment.  His  elder 
orother,  his  principal  witness,  testified  that  he  told  him  to  come 
hack  from  wnere  he  was  standing,  bnt  he  refused  to  do  so.  •  A  pass- 
ing car  moving  at  a  very  slow  rate  of  speed,  not  exceeding  three  or 
four  miles  an  hour,  witn  an  iron  step  projecting  a  few  inches  from 
tlie  side  of  the  car  (as  alleged  by  the  plaintiflE,  though  denied  by  tlie 
defendant)  struck  him  and  pulled  him  from  the  platform  under  the 
wheels  of  the  car,  so  that  he  was  run  over  and  injured. 

In  these  circumstances  was  there  any  right  of  recovery  ?    We 
think  clearly  not.     We  held  in  the  case  of  Gillis  v.  Pennsylvania 
E.  R.  Co.  9  P.  F.  S.  on  p.  141,  that  "  The  platform  of  a  railroad 
<!ompany  at  its  station  or  stopping-place  is  in  no  sense  a  public 
highway.    There  is  no  dedication  to  the  public  as  such.   It  is  a  struc- 
ture erected  expressly  for  the  accommodation  of  passengers  arriving 
and  departing  m  the  train.     Being  uninclosed,  persons  are  allowed 
the  privilege  of  walking  over  it  for  other  purposes,  but  they  have 
no  legal  right  to  do  so.     ...     "  Still  even  a  trespasser  on  the  land 
of  another  can  maintain  an  action  for  a  wanton  or  intentional  in- 
jury inflicted  on  him  by  the  owner."     Again,  on  page  143,  "  The 
plaintiff  may  not  have  been  technically  a  trespasser.     The  platform 
was  open ;  there  was  a  general  license  to  pass  over  it ;  but  he  was 
where  he  had  no  legal  right  to  be ;  his  presence  there  was  in  no 
way  connected  with  the  purposes  for  which  the  platform  was  con- 
structed." ...     "  As  to  all  such  persons  to  whom  they  stood  in 
such  relation  as  required  care  on  their  part,  they  were  bound  to 
have  the  structure  strong  enough  to  bear  all  who  could  stand  on  it. 
As  to  all  othei's,  they  were  liable  only  for  wanton  or  intentional 
injury."     "  The  plaintiff  was  on  the  spot  merely  to  enjoy  himself, 
to  gratify  his  curiosity,  or  to  give  vent  to  his  patriotic  feelings. 
The  defendant  had  nothing  to  do  with  that." 

Upon  the  foregoing  principles,  and  upon  the  authority  of  many 
adjudicated  cases  cited  in  the  opinion,  and  which  it  is  therefore  not 
necessary  to  review  here,  it  was  held  there  could  be  no  recoveiy, 
although  the  platform  was  insufficient  to  bear  the  weiglit  of  the 
persons  who  were  upon  it.  It  was  conceded  that  there  would  have 
been  a  right  to  recover  if  the  persons  on  the  platform  had  been 
there  as  passengers,  or  upon  business  connectea  with  the  defend- 
ant. Li  the  latter  case  there  would  have  been  a  violation  of  a  dutv 
owing  by  the  defendant  to  the  plaintiff ;  but  there  was  no  such 
duty,  because  of  the  absence  of  the  relation,  and  hence  there  was 
no  right  of  action. 

The  controlling  feature  of  the  injury  in  all  such  cases  is,  was 
there  a  duty  to  the  plaintiff,  which  was  violated  by  the  defendant? 
If  there  was  not,  there  is  no  legal  liability.  This  was  essentially 
the  distinction  on  which  Railroad  Co.  v.  Hummell,  8  Wr.  3T5,  was 
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decided.  On  page  379  Strong,  J.,  said  :  "  Yet  a  jury  cannot  hold 
parties  to  a  higher  standard  oi  care  than  the  law  requires,  and  thej 
cannot  find  anything  negligence  which  is  less  than  a  failure  to  dis- 
charge a  legal  duty.  If  the  law  declares,  as  it  does,  that  there  is 
no  outy  resting  upon  any  person  to  anticipate  wron^ul  acts  in 
others,  and  to  take  precautions  against  such  acts,  then  the  jury  can- 
not say  that  a  failure  to  take  such  precautions  is  a  failure  in  duty 
and  negligence."  ...  "  Blowing  the  whistle  of  the  locomotive, 
or  making  any  other  signal,  was  not  a  duty  owed  to  the  persons  in 
the  neighborhood,  and  consequently  the  fact  that  the  wnistle  was 
not  blown,  nor  a  signal  made,  was  no  evidence  of  negligence."  • 

It  will  be  perceived  that  it  is  entirely  immaterial  in  solving  this 
question  whether  the  person  injured  is  an  adult  or  a  child. 

There  is  no  question  of  contributory  negligence  involved  in  the 
inquiry,  or  essential  to  its  cbnsideration.  If  the  defendant  did  not 
owe  the  duty  of  protection  against  the  injury  suffered  in  the  par- 
ticular case,  the  omission  to  furnish  such  protection  is  not  negli- 
gence, and  there  is  no  liability  on  that  ground.  Take  the  present 
case  as  an  illustration. 

The  only  duty  which  is  or  can  be  claimed  as  having  been  vio- 
lated, was  a  duty  to  protect  the  plaintiff,  when  standing  upon  the 
edge  of  the  defendant's  platform,  from  injury  from  a  car  step  pro- 
jecting a  few  inches  beyond  the  side  of  a  slowly  passing  car.  But  how 
can  any  such  duty  arise  out  of  such  circumstances  ? 

The  plaintiff  had  no  right  to  place  himself  in  the  position  in 
which  it  was  possible  for  him  to  be  injured  in  such  a  manner,  and 
the  defendant  was  not  bound  to  take  precaution  against  such  in- 
jury. 

It  is  not  denied  that  this  would  be  true  if  the  plaintiff  were  an 
adult ;  how  then  can  it  be  otherwise  than  true  as  to  a  child  i  The 
absence  of  duty  is  precisely  the  same  in  either  case,  and  the  conse- 
quent absence  of  liability  must  be  the  same  in  both.  It  is  quite 
tnie  that  young  children  can  recover  for  injuries  in  circumstances 
in  which  adults  cannot.  But  even  children  cannot  recover  unless 
there  is  negligence,  and  there  can  be  no  negligence  vrithout  a  breach 
of  duty.  In  Kay  v.  Pennsylvania  R.  R.  Co.,  15  P.  F.  S.  on  p. 
276,  we  said :  "If  there  be  no  negligence  on  the  part  of  the  com- 
pany, then  the  incapacity  of  the  chud  creates  no  liability,  and  its 
injury  is  its  own  misfortune,  which  it  must  bear." 

in  Philadelphia  and  Reading  R.  R.  Co.  v.  Spearin,  11  Wr.  300, 
where  a  child  five  years  old  suadenly  ran  across  the  track  in  front 
of  an  approaching  engine  and  was  struck  and  injured,  we  said  on 
page  303 :  "  The  engine  in  this  case  having  safely  passed  the  croee- 
ing  appropriated  to  travellers,  the  engineer  was  under  no  dutj^  to 
suppose  any  one  would  attempt  to  cross  the  track  suddenly  right 
in  front  oi  the  engine.  He  had  a  right  to  suppose  a  clear  track, 
and  was  not  guilty  in  failing  to  use  precaution  where  he  had  no 
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reason  to  expect  interruption."  In  Hargraves  v.  Deacon,  25  Mich. 
1,  the  Court  said,  the  plaintiflE  being  a  child  of  tender  years,  "  we 
have  found  no  support  for  any  rule  which  would  protect  those, 
child  or  adult,  who  go  where  they  are  not  invited,  but  merely  with 
express  or  tacit  permission,  from  curiosity,  or  motives  of  private 
convenience,  in  no  way  connected  with  business  or  other  relations 
with  the  occupant."  in  Morrisey  v.  Eastern  R.  R.  Co.,  126  Mass. 
377,  the  action  was  brought  by  a  child  four  years  of  age,  who  was 
injured  while  jjlaying  upon  the  track  of  the  defendant.  The  Court 
said :  '*'  The  plaintiff  at  the  time  of  the  accident  was  a  mere  intruder 
and  trespasser  upon  the  railroad  track.  'So  inducement  or  implied 
invitation  to  him  to  enter  upon  it  had  been  held  out.  He  was 
neither  a  passenger  nor  on  his  way  to  become  one,  but  was  there 
merely  for  his  own  amusement,  ana  was  usin^  the  track  for  a  play- 
ground.  The  defendant  corporation  owed  him  no  duty,  except 
me  negative  one  not  maliciously  or  with  gross  and  recluess  care- 
lessness to  run  over  him."  In  Gillespie  v.  McGowan,  39  Leg.  Int. 
313,  we  held  that  the  owners  of  uninclosed  lots  in  Philadelphia 
owed  no  duty  of  protection  even  to  children  against  the  danger  of 
falling  into  an  open  well  on  the  premises,  although  the  field  in 
question  was  crossed  by  frequented  paths  and  used  as  a  place  of 
resort  by  children  and  adults.  In  Moore  v.  Philadelphia  and  Read- 
ing R.  K.  Co.,  11  Weekly  Notes  of  Cases,  310,  we  held  there 
(X)uld  be  no  recovery  for  the  death  of  a  boy  ten  years  of  age  who 
was  struck  by  an  engine  while  walking  on  and  along  the  track,  on 
the  ends  of  the  cross-ties.  We  said :  ''  The  circumstance  that  the 
trespasser  in  this  instance  was  a  boy  ten  years  of  age  cannot  affect 
the  application  of  the  rule.  The  defendant  owed  him  no  greater 
dnty  than  if  he  had  been  an  adult."  In  the  case  of  Philadelphia 
and  Reading  R.  R.  Co.  v.  Heil,  5  Weekly  Notes  of  Cases,  91,  a 
child  four  years  of  age  was  struck,  as  it  was  claimed,  by  the  pro- 
jecting axle-box  of  a  car,  which  extended  one  foot  six  inches  be- 
yond the  outside  of  the  rail,  and  three  inches  over  the  line  of  the 
street  curb.  He  was  on  the  public  street-walk  where  he  had  a 
right  to  be,  but  he  was  so  close  to  the  car  that  he  was  struck,  as 
was  supposed,  by  the  projecting  axle.  We  held  that  there  was  not 
sufficient  evidence  of  negligence  in  these  circumstances  to  submit 
the  case  to  the  jury. 

The  cases  of  injuries  to  persons  while  crossing  the  track  at  per- 
missive  crossings  are  not  analogous  and  have  no  application.  When 
the  right  to  cross  at  a  particular  place  is  established,  by  permission 
or  otherwise,  the  duty  of  ordinarv  care  is  incumbent  upon  the  com- 
pany. But  in  the  present  case  the  plaintiff  was  not  engaged  in  the 
act  of  crossing  the  track  or  even  the  platform  when  he  was  injured, 
and  therefore  the  cases  on  this  subject  are  not  in  point.  Upon  the 
whole  case  we  discover  no  evidence  of  any  breach  of  duty  owing  by 
the  defendant  to  the  plaintifE.     There  was  no  pretence  of  wanton 
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injury,  and  therefore  the  first  and  second  points  of  the  defendant 
should  have  been  aiErmed. 
Judgment  reversed. 

It  is  well  settled  b^  many  authorities  that  it  is  the  duty  of  a  railroad  com- 
pany to  keep  its  stations  in  such  reasonable  and  proper  repair  that  passen- 
gers and  others  engaged  upon  their  legitimate  business  in  and  about  the 
station  may  not  be  injured.    If  it  fails  in  its  duty  in  this  regard  it  is  liable. 
McDonald  «.  Chicago  and  N.  W.  R.  R.  Co.,  26  Iowa,  125;  8.  C,  29  Iowa, 
170;  Welfare  v,  London,  etc.,  R.  R.  Co.,  L.   R.  4  G.  B.  693;  Pittsburgh, 
etc.,   R.  R.  Co.   V.  Brigham,  29  Ohio  St.  374;  Indiana,  etc.,  R.  R  Co.  v, 
Hudelson,13  Ind.  625;  Chicago,  etc.,  R.  R.  Co.  «.  Wilson,  63  Id.  167;  Com- 
man  v.  Eastern  Cos.  R.  R.  Co.,  4  H.  and  N.  781;  Toomey  v.  London,  etc., 
R.  R.  Co.,  8  C.  B.  (N.  8.)  146;  Crafter  v.  Metropolitan  R.  R.  Co.,  L.  R.  1  C. 
P.  300;  Liscomb  v.  New  Jersey,  etc.,  R.  R  Co.,  6  Lans.  75;  Hulbert  v,  N. 
Y.,  etc.,  R.  R  Co.,  40  N.  Y.  145;  Knight  v.  Portland,  etc.,  R   R.    Co.,  56 
Me.  234;  Martin  tj.  Great  Northern  R  R   Co.,  16  C.   B.   179;  Chrisman  «?. 
L.  I.  R.  R  Co.,  9  Hun,  618;  Beard  v.  Connecticut,  etc.,  R  R.  Co.,  48  Vt. 
101;  Knight  v.  P.  8.  R  P.  R  R  Co.,  56  Me.  505. 

The  measure  of  duty,  say  almost  all  the  authorities,  is  not  so  great  as  it  is 
after  a  passenger  has  boarded  a  train.  It  extends  only  to  the  keeping  of  the 
station  in  a  reasonably  safe  and  sound  condition.  There  is  also  an  obliga- 
tion to  light  it  sufficiently,  and  a  liability  if  injury  is  done  to  a  passenger  by 
a  neglect  of  this  duty.  Stewart  v.  International  and  G.  N.  R  R  Co.,  53 
Tex.  289;  8.  C.  2  Am.  and  Eng.  R.  R  Cas.  497. 

The  obligation  aboye  spoken  of  does  not  extend  to  persons  not  passengers 
and  who  are  not  about  tne  station  on  any  business  connected  with  the  rail- 
road. 

In  Gilles  v.  Pennsylvania  R.  R  Co.,  59  Pa.  St.  129,  the  facts  were  as  fol- 
lows: The  plaintiff  together  with  a  large  crowd  of  other  persons  had  col- 
lected on  toe  platform  of  defendant's  station  to  witness  the  passage  of  a  spe- 
cial train  containing  the  President  of  the  United  States.  The  platform  was 
insufficient  and  broke  down  injuring  the  plaintiff.  He  was,  however,  held 
not  entitled  to  recover.  The  principles  on  which  the  qubc  was  decided  are 
thus  admirably  laid  down  by  Sharswood,  J.  : 

'*  The  plaintiff  may  not  have  been  technically  a  trespasser.  The  platform 
was  open.  There  was  a  general  license  to  pass  over  it.  But  he  was  where 
he  had  no  legal  right  to  be.  His  presence  there  was  in  no  way  connected 
with  the  purposes  for  which  the  platform  was  constructed.  Had  it  been  the 
hoiur  for  the  arrival  or  departure  of  a  train,  and  he  had  gone  there  to  welcome 
a  coming  or  speed  a  parting  guest,  it  might  very  well  be  contended  that  he 
was  there  by  the  authority  of  defendants  as  much  as  if  he  was  actually  a  pas- 
senger, and  it  would  then  matter  not  how  unusual  might  have  been  the 
crowd,  the  defendants  would  have  been  responsible.  As  to  all  such  persons 
to  whom  they  stood  in  such  a  relation  as  required  care  on  their  part,  they 
were  bound  to  have  the  structure  strong  enough  to  bear  all  who  could  stand 
on  it.  As  to  all  others  they  were  liable  only  for  wanton  or  intentional  in- 
jury. The  plaintiff  was  on  the  spot  merely  to  enjoy  himself,  to  gratify  his 
curiosity,  or  to  give  vent  to  his  patriotic  feelings.  The  defendants  had 
nothing  to  do  with  that.  They  were  conveying  the  President  of  the  United 
States  and  his  party  on  a  special  excursion  train.  They  must  have  stopping 
places.  They  were  certainly  under  no  obligation  to  keep  them  secret.  On 
the  occasion  in  question  it  seems  that  they  meant  to  do  so  in  order  to  prevent 
detention  and  confusion.  As  we  have  seen,  they  cannot  be  made  liable 
through  the  unauthorized  act  of  one  of  their  employees,  through  whom  it 
leaked  out  what  the  hour  was  the  train  was  expected  to  arrive  at  Johnstown, 
ijor  for  that  of  another  in  backinfj  up  the  train  so  as  to  give  the  people  who 
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had  assembled  an  opportunity  of  seeing  and  hearing  the  President.  I  am 
bound  to  have  the  approach  to  my  house  sufficient  for  all  visitors  on  busi- 
ness or  otherwise ;  but  if  a  crowd  gathers  upon  it  to  witness  a  i^assing  parade 
and  it  breaks  down,  though  it  may  be  shown  not  to  have  been  bufficieat  for 
its  ordinary  use,  I  am  not  liable  to  one  ol  the  crowd — I  owe  )io  duty  to 
him.  If  a  traveller  by  foot  on  the  open  track  of  a  railroad  crosses  a  bridge 
which  ought  to  be,  but  is  not,  in  its  ordinary  use,  strong  enough  to  bear  a 
locomotive  and  a  train  of  cars,  and  a  rotten  board  breaks  down  under  him, 
the  company  are  not  liable  to  him,  for  they  owe  him  no  duty.  However 
much  to  be  lamented  was  the  sad  occurrence  which  occasioned  this  suit,  and 
however  much  sympathy  may  be  felt  for  those  who  were  injured  and  the 
families  of  those  who  lost  their  lives,  we  are  of  opinion  that  the  circumstances 
of  the  case  were  not  such  as  to  cast  any  pecuniary  responsibility  on  the  rail- 
road company." 

To  a  similar  effect  is  the  case  of  Pitts.,  Ft.  Wayne  and  Chicago  R.  R.  Co. 
«.  Bingham,  29  Ohio  St.  864.  In  this  case  the  plaintiff's  decedent  had  taken 
refuge  in  the  defendant  company's  station  duiing  a  storm.  Owing  to  the 
unsafe  condition  of  the  building  part  of  the  roof  was  blown  off,  and  fell, 
crushing  plaintiff's  decedent  and  causing  his  death.  No  recovery  was,  how- 
ever, allowed  against  the  company,  the  Court  saying  of  the  deceased : 

^'His  presence  at  the  depot  was  uninvited  and  the  company  did  not  owe 
to  him  the  duty  to  keep  its  station  house  in  a  safe  and  secure  condition. 
Its  negligence,  if  any,  was  necessarily  negligence  of  omission,  negligence  in 
having  omitted  the  exercise  of  ordinary  care  to  ascertain  the  dangerous 
condition  of  the  building.  If  the  question  was  between  the  company  and 
its  employees  whose  duty  it  was  to  occupy  the  building,  or  if  it  arose  between 
the  company  and  those  who  came  to  take  passage  on  its  cars,  or  to  accom- 
pany a  friend  about  to  depart  or  to  await  the  arrival  of  one  expected,  or 
to  engage  in  any  business  connected  with  the  operation  of  the  road  or 
business  with  those  engaged  in  its  service  and  having  a  legal  ri^ht  to  be 
and  remain  there,  or  if  the  company  had  possessed  knowledge  m  fact  of 
the  dangerous  character  or  condition  of  the  building,  and  gave  no  notice 
thereof  to  those  it  permitted  to  enter  and  occupy,  other  considerations  would 
arise.  It,  however,  is  not  charged  with  intentional  wrong  nor  with  that 
gross  or  reckless  misconduct  that  is  difficult  to  distinguish  from  it  and  there- 
Fore  is  equivalent  to  it.  All  it  could  have  done  when  the  storm  approached 
to  save  the  deceased  from  harm  was  to  see  that  he  left  the  building  and 
thereby  escaped  the  danger.  This  was  not  a  legal  duty.  He  was  injured 
by  no  act  of  the  company,  or  its  servants  or  agents,  occurring  at  the  time. 
The  fault  was  of  past  origin  and  negative  in  character,  consisting  in  not 
previously  overhauling  the  building,  ascertaining  its  defects  and  weakness 
and  supplying  the  needed  strength  and  support.  For  this  omission,  or  its 
resulting  consequences,  a  stranger  has  no  right  to  call  it  to  account." 

Questions  often  arise  as  to  whether  the  plaintiff  in  a  given  case  has  or  has 
not  been  at  or  about  the  station  at  the  time  of  the  injury  in  such  a  capacity 
as. to  entitle  him  to  recover.  In  accordance  with  the  intimations  m  the 
above  cited  cases  it  seems  to  have  been  taken  for  granted  in  Logan  v.  St. 
Louis,  1  Mt.  &  8.  R.  Co.,  73  Mo.  892;  8.  C,  8  Am.  &  En^.  R.  R  Cas.  867, 
that  where  a  person  was  at  a  station  helping  off  a  friend  with  his  trunk,  the 
company  was  bound  to  exercise  as  to  him  due  care. 

Where  a  hackman  who  was  accustomed  to  carry  passengers  to  and  from 
a  railroad  depot  was  injured  by  a  defect  in  the  platform,  he  was  held  en- 
titled to  recover  upon  the  ground  that  he  was  there  by  the  license  and  per- 
mission of  the  raihroad  company  and  by  the  accommodation  afforded  by  him 
to  travellers  actually  contributed  to  help  the  company's  business.  Tobin  «. 
Portland,  8.  &  P.  R  Co.,  69  Me.  188. 
A  consignee  of  goods  who  by  permission  of  the  company  is  engaged  in 
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unloading  them  may  recover  for  any  injury  done  him.  Wright  «.  London 
&  N.  W.  R  Co.,  L.  R  102  B.  298;  Holmes  «.  North  Eastern  R.  Co^  L.  R 
4  Exch.  254;  Louisyillc  o.  Nashyille  R.  Co.  v,  Wolfe,  5  Am.  &  £ng.  R  R 
Cas.  625. 

And  where  a  person  sent  by  a  consignee  of  goods  to  inquire  about  them 
fell  into  a  hole  on  the  platform,  while  in  quest  of  the  freight  agent,  he  was 
held  to  be  entitled  to  recover.     Toledo,  W.  &  W.  R  Co.  v.  Grush,  67  111.  262. 

The  railway  company  is  not  bound  to  proyide  for  the  safety  of  a  passenger 
for  an  indefinite  length  of  time  before  the  train  on  which  he  is  to  take 
passage  starts ;  it  is  only  so  bound  to  him  for  a  reasonable  time.  Hairis  e. 
Stevens  et  al.  81  Vt.  79.  In  Tebbutt  v.  Bristol  &  Exeter  R  Co.,  L.  R  6  Q. 
B.  78,  an  exceedingly  nice  question  was  raised.  It  seemed  that  at  Bristol, 
three  railways  intersect  and  have  a  common  station,  viz. :  The  Midland  Rail- 
way, the  Qreat  Western  Railway  and  the  railway  of  the  company  defendant 
The  plaintiff  had  arrived  by  the  Midland  Railway,  and  intending  to  take 
passage  on  a  train  upon  the  Great  Western  Railway  passed  over  a  platform 
which  was  in  possession  of  the  company  defendant.  While  so  doing  he  was 
run  into  and  injured  by  a  porter  in  defendant's  employ  who  was  wheeling  a 
truck  laden  with  trunks.  Under  the  circumstances  the  court  held  the  plain- 
tiff entitled  to  recover,  but  left  it  an  open  question  as  to  what  the  decision 
would  have  been  had  the  injury  been  caused  by  a  defect  in  the  construction 
of  the  platform.  See  Bennett  v,  Louisville  &  Nashville  R.  Co.,  1  Am.  & 
Eng.  R  Cas.  71. 

In  regard  to  infants,  how  far  they  may  become  trespassers  and  the  obli- 

gitions  of  railroad  companies  as  to  them  see  the  notes :  1  Am.  &  Eng.  R  R 
as.  157;  4  Am.  &  Eng.  R  R  Cas.  659;  6  Am.  &  Eng.  R  R  Cas.  68. 
See  also  Evansich  v.  G.  C.  R  Co.,  14  Rep.  414;  8.  C,  6  Am.  &  Eng.  R  R 
Cas.  182;  Tounley  v.  Chicago,  M.&  St.  P.  R  Co.,  53  Wis.  626;  S.  C,  4  Am. 
&  Eng.  R  R  Cas.  662;  Tounley  v,  Chicago,  etc.,  R  Co.,  11  N.  W.  Rep.  65; 
Sommers  o.  Miss.  &  Tenn.  R.  Co.,  6  Lea  (Tenn.),  201 ;  Mobile  &  Montgomery 
R  Co.  f).  Crenshaw,  65  Ala.  567;  A.  &  N.  R  Co.  «.  Bailey,  11  Neb.  882. 


Btjbke  et  aL 

V. 
C0NCX)RD   RaILBOAD   CORPORATION  Ot  al. 

(Adtanee  Case,  New  SampMre,) 

A  railroad  corporation  has  no  power,  unless  it  be  expressly  conferred  upon 
it  by  its  charter,  to  enter  into  a  partnership  with  another  railroad  corporation. 

Two  railroad  corporations  agreed  to  run  their  roads  jointly  under  the  con- 
trol of  a  general  manager  to  be  chosen  by  both  parties,  the  finances  of  both 
corporations  to  be  managed  by  a  joint  cashier  chosen  in  like  manner.  The 
running  expenses  of  the  joint  roads  were  to  be  paid  out  of  the  joint  profits, 
and  the  net  income  remaining  to  be  divided  between  the  parties  in  a  specified 
proportion.  Eeld,  that  this  constituted  a  partnership  agreement  into  which 
the  said  companies  could  not  enter  without  express  authority  by  the  tennsof 
their  charters. 

On  the  application  of  certain  of  the  stockholders  of  one  of  the  above  com- 
panies the  court  granted  an  injunction  to  restrain  the  parties  from  csnying 
the  partnership  agreement  into  effect. 
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Bill  in  equity,  between  Edmund  Burke  and  others,  complainants, 
and  the  Concord  R.  R.  Co.  and  certain  directors  thereof,  the  Bos- 
ton and  Lowell  R.  R.  Co.,  the  Boston,  Concord  and  Montreal  R. 
R.  Co.,  and  the  Northern  R.  R.  Co.,  defendants. 

From  the  bill,  answer,  and  exhibits  the  following  facts  appeared : 
On  August  19,  1881,  the  defendants,  directors  of  the  Concord 
R.  R.  Co.,  entered  into  certain  articles  of  agreement  with  the  Bos- 
ton and  Lowell  R.  R.  corporation.  Said  agreement,  after  recit- 
ing that  a  large  portion  of  the  business  of  both  roads  was  a  joint 
business,  making  desirable  a  conmion  policy  and  unanimity  of 
management,  provided 

1.  That  a  general  manager  should  be  chosen  by  the  concurrent 
votes  of  the  directors  of  Doth  companies,  who  should  have  the  en- 
tire control  of  the  roads  of  both  companies,  their  shops,  depots,  fur- 
niture, rolling  stock,  machinery,  tools,  and  other  property  necessary 
for  the  maintenance  of  and  working  of  the  joint  roads. 

2.  That  the  care  and  custody  of  the  finances  of  the  joint  man- 
agement should  be  confided  to  a  cashier  chosen  in  like  man- 
ner. 

3.  That  a  full  inventory  should  be  made  of  the  rolling  stock  and 
tools  and  other  machinery  of  both  companies,  and  the  same  kept  in 
equal  comparative  repair. 

4.  That  all  stock  in  machine  shops,  coal,  wood,  oil,  etc.,  should 
also  be  appraised  and  charged  to  the  current  joint  account,  being 
credited  to  the  company  furnishing  the  same. 

5.  That  the  roads  of  both  companies  should  be  kept  in  repair  at 
the  expense  of  the  joint  management,  the  expenses  of  all  perma- 
nent improvements  to  be  borne,  however,  by  the  company  on  whose 
road  they  were  made. 

6.  That  all  expenses  in  running  the  joint  roads  should  be  paid 
from  the  joint  funds,  and  that  the  net  income,  after  deducting  said 
expenses,  should  be  divided  between  the  companies  in  the  pro])or- 
tion  of  60  per  cent  to  the  Boston  and  Lowell  R.  R.,  and  40  per 
cent  to  the  Concord  R.  R. 

7.  Thdt  the  agreement  should  remain  in  force  for  Hve  years. 
The  complainants  were  stockholders  in  the  Concord  R.  R.  Co., 

who  objected  to  the  above  agreement.  They  aveiTed  that  the  same 
would  materially  diminish  the  profits  of  said  company,  and  therefore 
prayed  for  an  injunction  to  prevent  the  same  being  carried  into 
execution.  The  answer  of  the  defendants  admitted  the  execution  of 
the  above  agreement,  but  denied  all  the  other  allegations  of  com- 
plainants. 

Bingham  &  Mitchell  for  the  complainants. 

This  agreement  was  substantially  a  partnership  agreement  be- 
tween the  parties.  Beauregard  v.  Case,  91  U.  S.  134 ;  Willis  v, 
Simmonds,  51  How.  (K  Y.)  Pr.  48 ;  Hills  v.  Bailey,  27  Vt.  548 ; 
Somerby  v.  Buntin,  118  Mass.  279  ;  Ward  v.  Thompson,  22  How. 
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TJ.  S.  330  ;  Munford  v.NicoU,  20  JohnB.  611 ;  Gilbank  v.  Stephen- 
son, 31  Wis.  692. 

'^  Contracts  between  companies  which  create,  in  fact,  if  not  in 
name,  partnerships,  are  void,  on  the  doable  groand  of  being  ultra 
vires,  and  also  contrary  to  public  policy ;  ana  any  arrangement  for 
the  division  of  tolls  must,  it  is  presumed,  be  objectionable  upon  the 
same  grounds/'  Kichardson  v.  Sibley,  11  Allen,  67 ;  Common- 
wealth V.  Smith  &  A.,  10  Allen,  455  ;  Middlesex  R.  R.  v.  Boston 
&  Chelsea  E.  R.,  115  Mass.  351;  Proprietors  v.  Railroad,  104 
Mass.  1 ;  Dam  Corp.  v.  Ropes,  6  Pick.  32 ;  Smith  v.  Smith,  3 
Dess.  S.  C.  ch.  557 ;  Steamboat  Co.  v.  Dry  Dock  Co.,  26  Am.  R. 
90  ;  Dent's  Com.  vol.  2,  p.  299 ;  Burritt  v.  Railroad  &  A.,  42  Conn. 
175  ;  Ins.  Co.  v.  Ely,  15  Johns.  383  ;  Morris  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  St.  173 ;  State  v.  Railroad,  29  Conn.  538  ;  Com. 
of  T.  Co.  &  A:  V.  Railroad,  59  Ind.  85 ;  Pittsburg  &  Steubenville 
R.  R.  V.  County,  79  Pa.  St.  210;  Lawman  v.  Railroad,  6  Casey, 
42 ;  Troy  &  Rutland  R.  R.  v.  Kerr,  17  Barb.  601 ;  James  CoUes 
V,  Troy  City  Directory  Co.,  15  N.  Y.  Sup.  Ct.  297 ;  Iloagland  v. 
Railroad,  39  Mo.  461 ;  Bank  v.  Pottery,  34  Vt.  144. 

"  Courts  should  require  of  the  corporation,  in  all  cases,  to  show 
plain  and  clear  ground  for  the  authority  tliey  assume  to  exercise." 
W  illiams  v.  Davidson,  43  Tex.  2 ;  Railway  v.  Railway,  9  Exch.  306 ; 
Winch  V.  Railways,  13  Eng.  L.  &  Eq.  507 ;  Beman  v,  Bnfford,  6 
Eng.  L.  &  Eq.  106 ;  Gt.  ISorthem  R.  R.  Co.  v.  Eastern  Co.  R.  R, 
9  Hare,  312 ;  Thomas  v.  R.  R,  101  U.  S.  71 ;  Black  v.  Delaware 
&  Raritan  Canal  Co.,  22  N.  J.  Eq.  399;  Railroad  v.  Winans,  17 
How.  U.  S.  39  ;  Pearce  v.  Madison  &  Indianapolis  R.  R.,  21  How. 
U.  S.  441. 

William  L.  Foster  for  the  Concord  R.  R.  Co. 

The  Boston  and  Lowell  R.  R.  Co.  was  a  foreign  corporation, 
having  its  lines  largely  in  another  State.  The  courts  of  this  State 
have  no  right  to  regulate  or  adjudicate  upon  contracts  made  by  a 
railroad  coi-poration  of  this  State  with  such  foreign  corporations. 

Commerce  is  intercourse  as  well  as  traffic,  commercial  intercourse 
between  nations  and  parts  of  nations.  Gibbons  v.  Ogdfen,  6  Pet. 
Cond.  Rep.  562;  United  States  v,  Bailey,  1  McLean,  234;  The 
Daniel  Ball,  10  Wall.  557  ;  McCuUock  v.  Maryland,  before  cited ; 
Groves  v.  Slaughter,  15  Pet.  449  ;  Brown  v,  Maryland,  12  Wheat. 
419;  S.  C,  6  Pet.  Cond.  Rep.  554,  564;  United  States  2;.  HoUi- 
day,  3  Wall.  417 ;  Mitchell  v.  Steelman,  8  Cal.  363 ;  People  v. 
Brooks,  4  Den.  469, 476  ;  N.  R.  Steamboat  Co.  v.  Livingston,  be 
fore  cited ;  Moore  v.  Veazie,  32  Me.  343,  363-365 ;  Corfield  v. 
Coryell,  4  Wash.  C.  C.  371 ;  State  v.  Delaware,  etc.,  R.  R.  Co.,  30 
N.  J.  Law,  473  ;  State  Freight  Tax  Cases,  15  Wall.  275 ;  Chnton 
Bridge  Case,  10  Wall.  454. 

But  when  a  State  proceeds  to  regulate  commerce  among  the 
(States,  it  is  exercising  the  very  power  that  is  granted  to  Congress, 
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snd  is  doing  the  very  thing  that  Congress  alone  is  authorized  to 
do.  Gibbotoft  V.  Ogden,  before  cited  ;  S.  C,  5  Pet.  Cond.  Rep.  571, 
588 ;  Brown  v.  Maryland,  before  cited  ;  Pollard  v.  Hagan,  3  How. 
980;  Passenger  Oases,  7  How.  280 ;  Clooley  v.  Port  Wardens,  12 
How.  299 ;  The  Genessee  Chief  v.  Fitzhugh,  12  How.  443 ;  Vea- 
zie  V.  Moore,  14  How.  568 ;  Sinnot  v.  Davenport,  22  How.  227; 
Groves  v.  Slatighter,  before  cited ;  Blanchard  v.  The  Martha  Wash- 
ington, 1  Clif.  473  ;  Ex  parte  Ah  Fong,  8  Sawy.  145  ;  Willson  v. 
B&ck  Bird  Creek  Marsh  Co.,  2  Pet.  245,  252 ;  The  People  v. 
Brooks,  before  cited ;  The  Barque  Chnsan,  2  Story,  455  ;  Jolly  v. 
Terre  Haute  Bridge  Co.,  6  McLean,  237 ;  Gilman  v.  Philadelphia, 
3  WaU.  713  ;  Paxd  v,  Virginia,  8  Wall.  168,  182 ;  Welton  v.  The 
State,  91  U.  S.  275 ;  Henderson  v.  New  York,  92  U.  S.  259 ; 
Pensaoola  Tel.  Co.  v.  W.,  etc.,  Tel.  Co.,  96  U.  S.  1,  9 ;  Pierce  v. 
The  State,  13  N.  H.  636,  577 ;  City  of  Council  BlufEs  v.  Kansas, 
etc.,  K.  Co.,  45  Iowa,  338 ;  State  of  Pa.  v.  Wheeling  Bridge,  18 
How.  421 ;  The  United  States  >i;.  The  E.  R.  Bridge  Co.,  6  Mc- 
Lean,  517,  523 ;  Corfield  v.  Coryell,  4  Wash.  C.  C.  371,  378,  379 ; 
The  Montello,  20  Wall.  430, 439,  442 ;  County  of  Mobile  v.  Kim- 
ball, 102  TT.  S.  691,  696,  697 ;  Weber  v.  Vh-ginia,  103  TJ.  S.  344, 
350,  851 ;  Hall  v.  DeCuir,  95  U.  S.  485,  488,  489 ;  People  v.  Ray- 
mond, 34  Cal.  492 ;  2  Story  Const,  ss.  1052, 1069 ;  1  Kent.  Com. 
436,  437 ;  1  Redf .  Railways,  5  Ed.  720,  727 ;  Cooley  on  Const. 
Law,  65 ;  1  Walker's  Am.  Law,  138,  141. 

The  transportation  of  freight  or  of  the  subjects  of  commerce  is 
a  constitaent  part  of  commerce  itself.  Transportation  of  passen- 
^rs  or  merchandise  through  a  State  or  from  one  State  to  another 
16  the  subject  of  a  regulation  of  commerce  among  the  States  and  is 
beyond  the  reach  of  State  legislation.  This  power  of  congressional 
regulation  comprehends  the  routes  and  means  of  travel,  transpor- 
tation, and  commercial  intercourse  within  the  limits  of  every  State 
in  the  Union,  so  far  as  those  routes,  means,  and  intercourse  are 
connected  with  commerce  among  or  between  the  States.  Crandall 
V.  Nevada,  6  Wall.  35  ;  Woodruff  v.  Parham,  8  Wall.  123,  138 ; 
The  Montello,  11  Wall.  411 ;  The  Daniel  Ball,  before  cited,  in 
which  case,  Mr.  Justice  Field  remarks : 

"  Whenever  a  commodity  has  begun  to  move  as  an  article  of 
trade  from  one  State  to  another,  commerce  in  that  commodity  be- 
tween the  States  has  commenced.  The  fact  that  several  and  inde- 
pendent agencies  are  employed  in  transporting  the  commodity, 
some  entirely  in  one  State,  and  some  acting  through  two  or 
more  States,  does  in  no  respect  affect  the  character  of  the  trans- 
action. To  the  extent  in  which  each  agency  acts  in  the  trans- 
portation it  is  subject  to  the  regulation  of  Congress."  Case  of 
the  State  Freight  Tax,  15  Wall.  232,  275,  279,  280,  281 ;  Erie 
?y.  Co.  V.  The  State,  81  K  J.  Law,  531 ;  Pick  v.  Chiehgo  &  N. 
W.  By,  Co.,  6  Bias.  177, 182 ;  Ghomblos  t;.  P.  &  R  B.  R,  4  BrdWa. 
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Pa.  563,  603  ;  Pennsylvania  v.  Bridge  Co.,  before  cited;  Almy  v. 
California,  24  How.  169  ;  C,  B.  &  Q.  R.  R.  v.  Iowa,  94  U.  S.  156, 
163. 

This  power  was  vested  in  Congress  to  insure  uniformity  of  com- 
mercial regulation  against  discriminating  State  legislation.  Yea- 
zie  V,  Moore,  14  How.  568  ;  Welton  v.  The  State,  before  cited ; 
The  Federalist,  Nos.  7, 11,  22,  ed.  1852,  pp.  31,  52,  97. 

And  the  fact  that  Congress  has  not  seen  fit  to  prescribe  any 
specific  rules  to  ffovem  interstate  commerce,  especially  when 
considered  with  reterence  to  its  legislation  with  respect  to  for- 
eign commerce,  is  equivalent  to  a  declaration  that  interstate 
commerce  shall  be  free  and  untrammelled.  Railroad  Co.  v.  Fuller, 
17  Wall  560 ;  Welton  v.  Missouri,  91  U.  S.  275,  282. 

I  suppose  the  legislation  of  New  Hampshire  now  under  con- 
sideration will  not  be  claimed  to  be  an  exercise  of  internal  po- 
lice power  (Pierce  v.  The  State,  12  N.  H.  536,  579.  If  it  were 
such  it  could  not  be  exercised  by  the  State,  to  the  obstruction 
of  interstate  commerce.  Railroad  v.  Hazen,  95  U.  S.  473J,  nor 
that  it  has  reference  to  a  commerce  which  is  completely  mter- 
nal. 

If  such  a  position  shall  be  assumed  by  the  plaintiffs,  it  will 
be  considered  hereafter.  In  the  mean  time,  for  a  definition  of 
the  extent  and  characteristics  of  the  State  police  power  and  regu- 
lation, see  P.  W.  &  B.  R.  R.  Co.  v.  Bowers,  4  Hous.  Del.  506,  537 ; 
Thorpe  v.  R.  &  B.  Railway,  27  Vt.  140 ;  County  of  Mobile  v. 
Kimball,  102  U.  S.  691, 697 ;  Webber  v.  Virginia,  103  U.  S.  344^ 
850,  351. 

The  a^eement  is  moreover  clearly  intra  vires  the  parties  con- 
cerned. It  is  in  addition  not  forbidden  by  the  statutes  of  this  State, 
but  is  sanctioned  by  them. 

Doe,  C.  J. — The  private  property  of  the  Concord  Railroad  Cor- 
poration, subject  to  a  public  rignt  of  transportation,  is  held  in  trust 
by  the  corporation  lor  the  oenefit  of  the  stockholders.  The 
corporation  is  trustee,  holding  the  legal  title ;  the  stockholders  are 
beneficiaries,  holding  the  equitable  interest.  The  terms  of  the 
trust  were  originally  declared  in  the  trustee's  charter ;  and  the 
first  question  raised  by  the  contract  made  by  the  trustee  and  the 
Boston  and  Lowell  Railroad  Corporation  is.  What  rights  of  the 
beneficiaries,  and  what  powers  and  duties  of  the  trustee,  are  de- 
clared in  the  charter  ? 

By  section  1,  certain  persons,  and  their  associates,  successors,  and 
assigns,  are  made  a  corporation,  under  the  name  of  the  Concord 
Rai&oad  Corporation,  and  are  vested  with  all  the  powers  neoessaiy 
to  carry  into  efEect  the  purposes  of  the  charter.  The  corporation 
is  authorized  to  construct  and  locate  a  railroad,  beginning  at  any 
point  at  the  southerly  line  of  the  state  in  Hudson,  Pdham,  or 
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Salem,  or  beginning  at  any  point  in  Nashua  village,  in  Dunstable, 
now  Nashua,  or  between  the  factories  of  the  Jackson  Company  in 
Dunstable  and  Merrimack  river,  so  as  to  enter  on  the  Nashua  and 
Lowell  Railroad,  paying  for  the  right  to  use  the  same,  or  any  part 
thereof,  such  a.  rate  of  toll  as  the  le^slature  may  prescribe,  and 
oomplyiDg  with  such  rules  and  r^ulations  as  may  be  established  by 
the  Nashua  and  Lowell  Bailroad  Corporation,  and  running  northerly 
to  CoDcord. 

Section  2  vests  the  immediate  government  and  direction  of  the 
affairs  of  the  corporation  in  seven  directors,  and  authorizes,  but 
does  not  expressly  require,  them  to  choose  a  treasurer  and  other 
agents  and  servants. 

By  section  3  the  directors  are  authorized  and  empowered,  by 
themselves  or  their  agents,  to  exercise  all  the  powers  granted  in 
the  charter  to  the  corporation  for  the  purposes  of  locating  and 
eoDfitmcting  the  road,  and  for  the  transportation  of  persons  and 
property  thereon,  and  all  such  other  powers  and  authority  for  the 
management  of  the  aSairs  of  the  corporation,  not  before  granted, 
as  may  be  necessarv  and  proper  to  carry  into  effect  the  ooject  of 
the  grant ;  to  purchase  and  hold  land,  materials,  eni^nes,  cars,  and 
other  necessary  things,  in  the  name  of  the  corporation  for  the  use 
of  the  road,  and  for  the  transportation  of  persons  and  property. 

By  section  5  a  toll  is  granted  and  established,  for  the  sole  benefit  of 
the  corporation,  upon  all  passengers  and  property  transported  upon 
the  road,  at  sudi  rates  as  may  be  establisned  from  time  to  time  by 
the  directors.  The  road  may  be  used  by  any  person  or  persons 
finishing  their  own  cars,  in  conformity  to  r^ulations  prescribed 
by  the  directors. 

By  section  6  the  directors  are  authorized  to  erect  toll-houses, 
establish  gates,  appoint  toll-gatherers,  and  demand  and  receive 
toll. 

By  section  16  the  corporation  has  full  power  to  extend  its  road 
from  the  southern  line  of  the  state,  so  as  to  connect  with  the  Boston 
and  Lowell  Bailroad,  whenever  the  state  of  Massachusetts  shall  grant 
to  the  corporation  power  so  to  do,  with  such  reasonable  conditions 
as  may  be  required  by  that  state  and  agreed  to  by  the  stocklioldei-s  ; 
and  for  such  extension  the  capital  stock  may  be  enlarged  by  new 
shares. 

The  interpretation  of  this  charter,  like  the  interpretation  of  any 
other  grant,  statutory,  contractual, .  or  testamentary,  is  the  ascer- 
tainment of  intention ;  and  the  question  of  intention  is  a  question  of 
fact  to  be  determined  upon  competent  evidence.  The  general 
rule  is,  that  a  grantor  intends,  if  he  is  able,  to  convey  those  rights 
and  powers  without  which  the  grant  ^ould  be  of  no  effect,  or  the 
means  reasonably  necessary  for  the  enjoyment  of  the  granted 
property  or  right,  or  the  exercise  of  the  granted  power  and  the 
accomplishment  of  the  object  of  the  grant.    Liford's  Case,  11  Co. 
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46,  52  ;  Broom's  L.  Max.  362.  This  mie  is  applicable  to  amnt 
from  one  person  to  another,  4  Kent  Com.  467  ;  Dunlee  v.  Wilton 
R.  R.,  24  N.  H.  489,  495;  to  a  grant  from  the  people  to  the 
government,  2  Story  Const,  c.  24,  and  to  a  grant  from  tne  govern- 
ment to  individuals.  Trustees  v.  Peaslee,  15  N.  H.  317, 330,  331 ; 
Downing  v.  Mt.  Washington  Road  Co.,  40  N.  H.  230,  232.  The 
clause  oi  the  Concord  Railroad  Charter,  granting  all  the  powers 
necessary  to  carry  into  efEect  the  purposes  of  the  charter,  is  merely 
declaratory  of  the  common-law  rule  of  interpretation  ;  and  if  that 
clause  were  struck  out,  the  legal  meaning  of  the  charter  would 
not  be  altered.  Without  that  clause,  the  tutor's  intention  to 
authorize  the  means  reasonably  necessary  for  doing  what  the  charter 
authorized  the  grantee  to  do  would  be  necessarily  implied.  2 
Story  Const.,  ss.  1237,  1241.  Railroad  Wislation,  in  aflirmance 
of  the  common  law,  is  not  uncommon.  llcDuffee  v.  P.  &  R  R 
R.,  52  N.  H.  430,  455,  457.  The  provision  of  Gen.  Laws,  c  145, 
s.  5,  that  corporations,  not  municipal,  ^^may  make  contracts  neoes* 
sarv  and  proper  for  the  transaction  of  their  authorised  business, 
and  no  otner,"  is  an  instance.  Grave  errors  in  the  construction  of 
a  statute,  general  or  special,  may  result  from  a  failure  to  consider 
whether  some  part  of  it  is  anything  more  than  an  authoritative 
proclamation  of  a  common-law  principle. 

The  Charter  of  the  Concord  Railroad  Corporation  shows  that 
the  grantor  and  grantee  intended  the  grantee's  road  should  be,  not 
a  detached  and  isolated  road,  but  one  of  several  connected  roads 
forming  a  line  between  Boston  and  Concord.     The  grantee  was 
authorized  to  locate  and  construct  a  road  beginning  at  any  point 
"  between  the  factories  of  the  Jackson  Company  in  Dunstable  and 
Merrimack  river,  so  as  to  enter  on  the  Nashua  and  Lowell  Railroad, 
paying  for  the  right  to  use  the  same,  or  any  part  thereof,  such  a 
rate  of  toll  as  the  legislature  may  from  time  to  time  prescribe,  and 
complying  with  such  rules  and  regulations  as  may  be  established 
by  said  Nashua  and  Iiowell  Railroad  Corporation,  and  running 
northerly  to  the  town  of  Concord."     It  authorized  the  directors  to 
purchase  engines  and  cars,  in  the  name  of  the  corporation,  for  the 
use  of  its  road  and  for  the  transportation  of  passengers  and  freight, 
and  to  establish  a  toll  for  passengers  and  freight ;  authorized  any 
person  or  persons  to  use  the  road,  furnishing  their  own  cars;  and 
authorizea  the  directors  to  erect  toll-houses,  establish  toll-gates, 
appoint  toll-gatherers,  and  demand  and  receive  toll  upon  the  road. 
The  corporation  was  a  rail  turnpike  company,  as  well  as  a  common 
carrier.    At  its  northern  as  well  as  its  southern  end,  its  rails  were 
to  be  open  to  the  car- wheels  of  anv  person  or  persons  the  oonstrac- 
tion  of  whose  wheels,  the  fonns  of  whose  cars,  and  the  weight  of 
whose  loads  were  in  conformity  to  the  rules  of  the  road,  «na  who 
in  all  things  complied  with  its  roles.    The  corporation  coidd  no 
more  prevent  the  cars  of  other  persons  going  over  its  foad  <m 
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reasonable  conditions  than  it  conld  blockade  the  harbor  of  Ports- 
month.  The  public  right  of  use  to  which  the  plaintiflEs'  private 
property  in  the  road  is  subject,  is  a  very  extensiye  one. 

Ijie  corporation  was  authorized  to  extend  its  road  ^^  from  the 
southern  line  of  this  state,  so  as  to  connect  with  the  Boston  and 
Lowell  Bailroad,"  wheneyer  the  state  of  Massachusetts  should  grant 
power  so  to  do. 

Without  inquiring  into  the  details  of  the  meaning  of  these  pro- 
visions, it  is  obvious  that  the  legislature  intended  the  road  should  be 
a  part  of  a  railway  line  extending  from  Boston  to  Concord.  And  as  a 
reasonably  convenient  public  use  of  the  road  as  a  highway,  con- 
necting at  its  southern  end  with  another  highway  connecting  with 
another  leading  to  Boston,  was  the  chief  object  of  the  charter,  it 
was  necessarily  intended  that  the  public  convenience  should  be 
consulted  in  the  working  of  the  road,  not  merely  as  a  highway 
between  Nashua  and  Concord,  but  also  as  a  part  of  a  continuous 
line  of  highway  between  Boston  and  Concord.  It  was  not  in- 
tended to  require  the  public  to  submit  to  the  unreasonable  incon- 
venience of  a  change  of  cars  for  passengers,  bag^ge,  and  freight, 
at  Nashua,  on  the  passage,  bolii  ways,  oetween  New  Hampshire 
and  Massachusetts. 

There  has  been  no  legislation,  applicable  to  this  case,  that  shows 
an  intention  to  obstruct  travel  or  commerce  by  requiring  a  change 
of  cars  on  such  a  line  of  railway,  but  the  contrary  intention  has 
been  constantly  apparent.  Section  10  of  c.  142,  Rev.  St.,  was, 
"  Any  railroad  corporation  may  contract  with  any  other  railroad 
corporation  for  the  transportation  of  freight  or  passengers, 
and  the  conducting  of  all  business  connected  therewitn  on  their 
road."  Section  16  of  c.  128,  Laws  1854,  provided  that  "  Such 
corporations,  whenever  thereto  required  by  the  legislature, 
fihall  permit  all  persons  to  run  locomotives  and  cars  on  their  road, 
or  may  be  required  by  the  legislature  to  draw  the  cars  of  such  per- 
sons wilJi  the  engines  of  the  corporation  on  said  road,  subject 
to  such  tolls,  rules  and  regulations  as  the  legislature  may  from 
time  to  time  prescribe ;  .  .  .  Provided,  mat  when  cars  and 
engines  are  placed  by  others  on  the  road,  such  others  shall  be 
liable  to  pay  all  damages  arising  from  their  own  default  or  neg- 
lect." 

Section  8  of  c.  963,  Laws  1850,  provided  that  no  contract  be- 
tween two  or  more  railroad  corporations  for  the  use  of  their  roads 
should  be  legal  or  binding  unless  sanctioned  in  writing  by  the  rail- 
road commissioners  and  approved  by  the  governor  and  council ; 
that  in  no  case  should  such  contract  be  for  a  longer  term  than  five 
years ;  and  that  no  such  use  of  another  road  ^ould  be  allowed 
unless  by  contract  in  writing,  executed  by  both  parties,  a  copy  being 
filed  witn  the  secretary  of  state.  This  section  prohibited  the  use 
of  one  road  by  the  corporate  owner  of  another  road,  except  upon 
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certain  conditionB,  but  did  not  require  each  corporation  to  keep 
its  cars  on,  or  to  exclude  the  cars  of  other  corporations  from,  its 
own  road,  nor  make  the  approval  of  the  railroad  commissionenB 
and  governor  and  council  essential  to  the  legality  of  the  cars  of  one 
road  passing  over  other  roads.     This  section  is  to  be  read  in  con- 
nection with  section  4  of  the  same  chapter,  which  requires  every 
railroad  corporation  to  post  up  at  each  of  its  stations  a  statement 
of  the  whole  cost  of  freight,  and  the  fare  of  each  passenger  be- 
tween the  stations  on  its  own  road  and  other  roads  for  wnich  it 
assumes  to  execute  any  agency  or  joint  contract,  whether  within 
or  without  this  state.    Thus  the  act,  which  in  section  8  prohibits 
the  use  of  one  road  by  the  corporate  owner  of  another  road  with- 
out governmental  sanction,  takes  it  for  granted,  in  section  4,  that 
each  railroad  corporation  may  lawfully  assume  to  execute  some 
agencies  and  joint  contracts  in  relation  to  the  transportation  of 
freight  and   passengers  between  stations  on  its  own  road  and 
stations  on  other  roads.     Such  a^ncies  and  joint  contracts  were 
not  understood  to  be  limited  to  the  contracts  of  section  8,  which, 
unless  approved  by  certain  state  officers,  could  not  be  made  by  one 
'Corporation  with  another  for  the  use  of  their  roads.     A  contract 
of  section  8,  for  the  use  of  several  roads,  for  not  more  than  five 
years,  in  writing,  executed  by  the  parties,  sanctioned  in  writing  by 
the  railroad  commissioners,  and   approved  by  the  governor  and 
council,  a  copy  being  filed  with  tne  secretary  of  state,  was  not 
described  in  section  4  as  any  agency  or  joint  contract  which  a  cor- 
poration assumes  to  execute  tor  another  road  in  relation  to  the 
transportation  of  freight  and  passengers  between  its  own  stations 
and  tne  stations  of  the  other  road.     The  language  of  section  4  is  a 
recognition  of  a  well-known  usage  of  railroads,  by  which  freight 
and  passengers  were  carried  over  more  than  one  road  upon  a 
single  contract  made  by  one  of  the  roads  with  the  freight-owners 
or  passengers,  without  reference  to  such  a  contract  as  is  called,  in 
section  8,  a  "  contract  between  two  or  more  railroad  corporations 
for  the  use  of  their  roads."     "  Any  agency  or  joint  contract,"  of 
section  4,  is  one  under  which  each  corporation  uses  its  own  road, 
and  does  not  imply  that  it  uses  any  other  road  than  its  own.    The 
contract  of  section  8,  "between  two  or  more  railroad  corporations 
for  the  use  of  their  roads,"  is  a  contract  under  which  a  railroad 
corporation  uses,   jointly  or  severally,  some  other  road  than  its 
own. 

By  c.  1277,  Laws  1852,  the  first  four  sections  of  the  act  of  1850 
were  repealed,  and  re-enacted  with  material  amendments.  Section 
1  requires  each  railroad  corporation  to  establish  and  post  up  in  its 
depots  the  rates  or  tariffs  of  tolls  between  its  stations  and  the 
stations  of  other  roads  with  which  it  has  "  a  joint  business  connec- 
tion for  the  conveyance  of  freight  and  passengers,"  and  reqnires 
the  rates  thus  established  to  ^'  be  the  same  for  aU  persons  and  for 
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the  like  description  of  freight  between  such  Btations."  We  do  not 
eee,  in  this  change  of  language,  any  alteration  of  the  meaning 
of  so  much  of  the  act  of  1850  as  was  applicable  to  such  a  case  as 
this.  The  "  joint  business  connection  for  the  conveyance  of  freight 
and  passengers,"  of  the  act  of  1852,  does  not  mean  less  than  the 
"  agency  or  joint  contract "  of  the  act  of  1850.  The  requirement 
of  equality  of  rates  for  passen^rs  and  freight  between  the  stations 
of  one  road  and  the  stations  of  another  wim  which  it  has  "  a  joint 
business  connection  for  the  conveyance  of  freight  and  passengers," 
while  it  does  not  authorize  one  corporation  to  use,  that  is,  to  work, 
the  road  of  another,  does,  by  necessary  implication,  recognize  as 
lawful  such  a  joint  business  connection  (not  amounting  to  a  joint 
or  several  use  by  one  corporation  of  another's  road)  as  the  public 
oonvenience  requires. 

This  provision  of  the  act  of  1852,  in  a  condensed  form,  but  with- 
out any  alteration  affecting  the  sense,  was  copied  in  the  revisions 
of  1867  and  1878.  Gen.  St.,  c.  149,  ss.  1,  2 ;  Comrs.'  Rep.  on 
Revision  of  1867,  c.  150,  ss.  1,  2 ;  Gen.  Laws,  c.  163  ss.  1,  2.  For 
thirty-two  years  a  railway  corporation  has  been  forbidden,  by 
statute,  to  work  another's  road  without  governmental  license.  For 
forty  years  the  legislature  have  expressly  recognized  the  authoritv 
of  such  corporations,  to  make  joint  business  connections  with  each 
other,  in  pursuance  of  which  passengers  and  freight  could  be  carried 
from  any  station  of  one  to  any  station  of  another,  without  change  of 
cars,  upon  a  single  contract  made  by  each  passenger  or  freight- 
owner  and  one  oi  the  corporations.  The  distinction  is  between  a 
corporate  carrier,  on  the  one  hand,  making  with  passengers  and 
freight-owners  contracts  of  transportation  over  its  own  and  another's 
TosiSj  and  jointly  or  severally  using,  that  is,  working,  the  other 
road  as  well  as  its  own,  and  such  a  carrier,  on  the  other  hand, 
making  similar  contracts  which  are  executed,  on  the  other  road,  by 
another  carrier,  in  pursuance  of  a  contract,  express  or  implied,  be- 
tween the  two  carriers,  each  working  its  own  road. 

The  commissioners  of  the  revision  of  1867  proposed  to  strike  out 
of  section  8  of  the  act  of  1850  the  words  "  for  the  use  of  their 
roads,"  and  to  insert  in  lieu  thereof  the  substance  of  the  phrase  of 
8. 10,  c.  142  of  the  Eev.  St.,  "  for  the  transportation  of  freight  or 
passengers,  and  the  conducting  of  all  business  connecting  therewith 
on  their  road."  Comrs.'  Report,  c.  151,  s.  10.  This  amendment, 
marked  by  the  commissioners  as  a  substitute  materially  different 
from  the  existing  law,  the  legislature  rejected.  The  prohibition  of 
the  use  of  one  road  by  the  corporate  owner  of  anotner  road,  was 
retained.  Gen.  St-  c,  150,  s.  10,  with  the  other  provisions  of  the  act 
of  1850,  as  condensed  in  the  act  of  1852,  in  relation  to  "  a  joint 
business  connection  for  the  conveyance  of  freight  and  passengers." 
Gen.  St.,  c.  149,  ss.  1,  2.  Here  seems  to  be  a  very  significant 
legislative  act  of  carefully  considered  adherence  to  the  distinction 
8  A.  &  E.  R.  Ca8.~86 
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between  a  contract  for  the  nse  of  roads,  for  which  a  governmental 
license  is  necessary,  and  a  joint  business  connection  for  which  such 
a  license  is  not  required. 

The  commissioners  of  revision  also  proposed  another  substitute, 
materially  different  from  the  existing  law.  They  proposed  another 
section,  which  included  not  only  a  contract  for  the  use  of  any  rail- 
road, but  also  a  sale,  lease  and  mortgage  of  any  railroad,  and  made 
such  sale,  lease,  mortgage  and  contract  for  use  invalid  unless  ia 
writing,  filed  in  the  otiice  of  the  secretary  of  state,  and  authorized 
by  the  legislature.  Comrs.'  Report,  c  146,  s.  2.  This  substitute 
the  legislature  adopted,  in  Gren.  St.  c.  145,  s.  2  ;  and  its  adoption, 
with  Uie  retention,  in  s.  10  of  c.  150,  of  the  clause  relating  to  con- 
tract for  use  (which  the  commissioners  had  proposed  to  strike  out 
of  that  section),  gives  two  provisions,  in  different  chapters,  on  the 
subject  of  contract  for  use, — ^the  second,  relating  to  a  contract 
made  by  two  or  more  railroad  corporations  for  the  use  of  their 
roads  for  a  time  not  longer  than  five  years,  which  must  be  approved 
by  the  railroad  commissioners  and  the  governor  and  council, — ^and 
the  first,  relating  to  a  contract  for  the  use  of  any  railroad,  without 
a  limit  of  five  years  or  other  time,  which  must  be  filed  in  the  office 
of  the  secretary  of  state,  and  authorized  by  the  legislature.  What 
is  the  full  extent  of  the  difference  between  tnese  provisions, 
Northern  E.  R  v.  Concord  R.  R.,  50  N.  H.  185-194,  we  need 
not  now  inquire,  since  there  is  no  difference  between  them  that 
has  any  beainng  on  the  present  case,  and  it  is  not  claimed  that  the 
contract  in  controversy  was  authorized  in  the  manner  prescribed  by 
either  of  them. 

The  legality  of  a  joint  business  connection  without  a  special 
license  is  settled  by  a  decision  of  this  court,  made  thirteen  years 
^o.  In  Nashua  Lock  Co.  v.  Worcester  and  Nashua  R.  R.,  4  X. 
H.  339,  a  New  Hampshire  railroad  corporation  was  held  liable  for 
goods  delivered  to  it  to  be  carried  to  tlie  city  of  New  York,  and 
lost  by  the  burning  of  a  steamer  on  Long  Island  Sound.  Judge 
Pereley,  delivering  the  opinion,  says,  pp.  345,  360,  361,  393,— 
"  We  have  no  hesitation  in  holding  that  railroads  may  contract  to 
carry  goods  and  passengers  beyond  their  own  lines.  They  conld 
not  answer  the  main  objects  of  their  incorporation  without  tlie 
exercise  of  this  power.  They  are  laid  out  and  established  with 
reference  to  connections  in  business  with  other  extended  lines  of 
transportation,  and  the  power  to  contract  for  transportation  over 
the  connected  lines  is  implied  in  the  general  grant  of  corporate 
authority.  On  this  point  the  authorities  are  nearly  unanimons. 
It  has  been  held  otherwise  in  Connecticut  by  the  opinion  of  three 
judges  against  two.  .  .  .  The  connected  line  transacts  busi- 
ness as  one  joint  concern,  and  the  business  cannot  be  transacted 
otherwise  with  convenience  either  to  the  carriers  or  the  owners  of 
the  goods.    .    .     .    The  use  of  steam  in  carrying  goods  and  pas- 
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sengere  has  produced  a  great  revolution  in  the  whole  business. 
The  amount  and  importance  of  it  have  of  late  vastly  increased, 
and  are  every  day  increasing.  The  large  business  between  differ- 
ent parts  of  the  country  is  done,  as  in  this  case,  by  parties  who  are 
associated  in  long  continuous  lines,  receiving  one  fare  through,  and 
dividing  it  among  themselves  by  mutual  i^eement.  They  act 
together  for  all  practical  purposes,  so  far  as  their  own  interests  are 
concerned,  as  one  united  and  joint  association.  In  managing  and 
controlling  the  business  on  their  lines,  they  have  all  the  advan- 
tages that  could  be  derived  from  a  legal  partnership.  They  make 
such  an  arrangement  among  themselves  as  they  see  fit  for  sharing 
the  losses,  as  they  do  the  profits  that  happen  m  any  part  of  their 
ronte.  If,  by  their  arrangement,  each  party  to  the  connected  line 
is  to  make  good  the  losses  that  happen  in  his  part  of  the  route,  the 
associated  carriers,  and  not  the  owner  of  the  goods,  have  the  means 
of  ascertaining  where  the  losses  have  happened.  And  if  this  can- 
not be  known,  there  is  nothing  unreasonable  or  inconvenient  in 
their  sharing  the  loss  as  in  the  case  of  a  legal  partnership,  in  pro- 
portion to  their  respective  interests  in  the  whole  route.  .  .  . 
Few  things  are  of  greater  importance  to  the  whole  country  than 
the  cheap,  convenient  and  safe  transportation  of  goods  between 
distant  points.  .  .  .  Most  of  this  business  is  done  on  connect- 
ing lines  of  railroads  and  steamboats  ;  and  these,  by  continuous 
lines,  have  a  practical  monopoly  of  the  business  on  their  respective 
roads.  The  owner  of  goods  must  entrust  them  to  these  associated 
carriers  ;  they  cannot  be  earned  in  any  other  way.  Not  only  those 
'who  are  engaged  directly  in  carrying  and  sending  goods  are  in- 
terested in  uiis  subject :  all  who  produce  and  all  who  consume  are 
interested  that  goods  should  be  carried  as  cheaply,  as  conveniently, 
and  as  safely  as  possible." 

This  decision  afiinned  the  authority  of  railway  companies  of  a 
continuous  line  to  make  what  is  called  in  the  statute  "  a  business 
connection,"  under  which  passengers  and  freight  owners  can  con- 
tract with  one  of  the  companies,  and  safely  pay  one  of  them  for 
transportation  over  all  the  roads  of  the  associated  companies,  and 
under  which  the  companies  can  divide  among  themselves  the  earn- 
ings of  the  joint  business.  In  R.  R.  Co.  v.  Pratt,  22  Wall.  123, 
130,  the  Supreme  Court  of  the  United  States  said  they  were  not 
aware  that  the  contrary  nile  prevailed  anywhere  except  in  Connec- 
ticnt.  In  Barter  v,  Wheeler,  49  N.  H.  9,  25-28,  this  court  fol- 
lowed the  decision  of  this  point,  made  in  Nashua  Lock  Co.  v.  Wor- 
cester and  Nashua  R.  R.,  and  held  that,  in  the  case  of  a  continuous 
line  formed  by  several  distinct  companies,  each  operating  a  distinct 
part  of  the  entire  line,  but  each  empowered  by  tne  others  to  con- 
tract for  freight  over  the  whole  route,  and  to  receive  payment  for 
the  whole  distance,  the  receipts  to  be  divided  among  the  several 
companies  in  prescribed  proportions,  the  companies  "  stand  sub- 
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Btantially  in  the  position  of  partners  in  snch  through  busineBS.'* 
The  associated  carriers  of  that  case  fonned  a  joint  transportation 
line  from  Boston,  through  Nashua,  Concord,  Vermont,  New  York, 
and  various  ports  of  the  Western  lakes.  In  any  view  that  can  be 
taken  of  the  present  case,  it  is  enough  that  the  doctrine  of  corpo- 
ratepower,  laid  down  in  Nashua  Lock  Co.  v.  Worcester  and  IN'asbna 
K.  K.,  is  the  law  of  Massachusetts  and  the  federal  court,  as  well  as 
New  Hampshire.  Najac  v.  B.  and  L.  R.  R.  Co.,  7  Allen,  329, 
333;  Hill  Mfg.  Co.  v.  B.  and  L.  R.  R.  Co.,  104  Mass.  122,  133; 
Railway  Co.  v.  McCarthy,  96  U.  S.  258,  266. 

There  is  also  a  doctrine  of  corporate  obligation  that  has  a  mate- 
rial bearing  upon  the  business  connection  that  may  be  formed  by 
the  parties  to  this  contract. 

Cnapter  1113  of  Laws  of  1851  provided  that  in  all  cases  where 
railroads  were  unable  to  agree  upon  terms  of  connection,  or  on 
referees  to  whom  the  same  might  be  submitted,  either  road  might 
apply  to  the  court  for  the  appointment  of  referees  to  adjust  and  de- 
termine all  matters  of  connection  between  such  roads.     This  act 
was  repealed  by  c.  1666  of  Laws  of  1855,  which  provided  that 
every  railroad  corporation  should  draw  over  its  road  the  cars,  pas- 
sengers, and  freignt  brought  to  it  by  any  other  railroad  which  is 
authorized  to  unite  with  or  enter  upon  and  use  the  same,  as  well  as 
also  all  cars,  passengers,  and  freight  destined  for  such  railroad,  for 
a  reasonable  compensation  ;  that  no  railroad  drawing  the  cars   of 
other  roads  should  be  required  to  allow  its  road  to  be  used  by  any 
other  motive  power  than  its  own ;  and  that,  if  the  roads  could  not 
agree  as  to  the  reasonable  compensation,  either  party  might  apply 
to  the  court  for  the  appointment  of  referees  to  adjust  and  deter- 
mine the  rates  of  compensation  for  transportation,  and  all  matters 
of  connection  between  such  roads.    Chapter  1847  of  Laws  of  185ft 
so  amended  the  act  of  1855  as  to  give  the  benefits  of  it  to  connect- 
ing railroads,  notwithstanding  neither  of  them  was  authorized  by 
law  to  unite  with  or  enter  upon  and  use  the  other.     In  the  revis- 
ion of  1867,  by  a  change  of  the  statutory  language  supposed  by 
the  commissioners  to  be  material,  the  right  to  obtain,  by  a  com- 
pulsory reference,  an  adjustment  of  the  rates  and  terms  of  such 
transportation,  and  all  matters  relating  to'  the  connection  in  future, 
was  limited  (if  the  language  of  s.  1  oi  c.  150  of  the  revision  is  to  be 
taken  literally,  and  is  to  control  the  next  eight  sections  of  the 
chapter)  to  cases  in  which  one  railroad  is  authorized  to  enter  on 
and  use  the  road  of  another  company.     It  is  not  necessary,  in  this 
case,  to  inquire  whether  the  act  of  1856  was  limited  in  the  revis- 
ion, because  the  charter  of  the  Concord  Eailroad  brings  that 
company  and  the  Nashua  and  Lowell  company  within  even  the 
most  narrow  construction  of  the  revised  law  now  in  force.     Gen. 
St.,  c.  150,  Gen.  Laws,  c.  164.     The  charter  of  the  Concord  Eail- 
road authorized  that  corporation  to  locate  and  construct  its  road 
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beginning  at  any  point  within  certain  limits  so  as  to  enter  on  the 
Naahna  and  Lowell  Bailroad,  paying  for  the  right  to  use  the  same 
or  any  part  thereof,  and  complying  with  the  rules  of  that  road.  If 
the  two  companies  are  unable  to  agree  upon  the  terms  of  connec- 
tion, either  may  apply  to  the  court,  upon  Gen.  Laws,  c.  164,  s.  3, 
for  the  appointment  of  referees  to  adjust  and  determine  the  rates 
and  terms  of  transportation  on  the  New  Hampshire  portion  of  the 
Nashua  and  Loweli  road,  and  all  matters  relatmg  to  tne  connection 
of  the  two  roads.  And,  whatever  may  be  the  limitations  of  such 
compulsory  arbitration  between  other  roads,  this  judicial  power  of 
adjusting  and  determining  all  matters  relating  to  the  connection  of 
these  two  roacfs  must  be  very  broad,  because  it  was  the  intention 
of  the  legislature  that  both  the  New  Hampshire  part  of  the  N.  and 
L.  road  and  the  Concord  road  (located  and  constructed  so  as  to 
enter  on  the  N.  and  L.)  should  be  parts  of  a  public  road  extending 
from  Boston  to  Concord ;  and  the  provision  for  a  compulsory  ad- 
justment and  determination  of  all  matters  relating  to  the  connec- 
tion of  the  parts  furnishes  a  means  of  requiring  the  parts  to  be  so 
vorked  as  to  give  the  public  many  if  not  all  oi  the  practical  con- 
vjuiences  of  one  road,  to  the  extent  of  New  Hampshire  jurisdic- 
tion. 

It  was  not  intended  that,  while  the  Concord  could  enter  on  and 
use  the  N.  and  L.  and  obtain  a  compulsory  adjustment  of  all  mat- 
ters relating  to  the  connection  of  the  roads,  the  N.  and  L.  should 
have  no  other  rights  of  connection  with  the  Concord  than  such  as 
the  Concord  might  grant.  An  adjustment  of  all  matters  relating 
to  their  connection  would  require  a  consideration  of  public  rights 
and  public  convenience,  and  the  duties  of  both  roads  to  the  public. 

It  was  not  the  intention  of  the  legislature,  that,  wliile  the  N.  and 
L.  might  be  required  to  draw  over  its  road  the  care  of  the  Concord, 
the  latter  could  not  be  required  to  draw  over  its  road  the  cars  of 
the  former.  It  was  the  intention  that  the  Concord  might  obtain, 
by  compulsory  arbitration,  an  adjustment  of  the  connection  of  the  * 
two  roads  upon  such  grounds  of  convenience,  efficiency  and  econ- 
omy as  would  promote  the  interest  of  the  public,  in  whose  service 
the  corporations  are  employed,  with  due  regard  for  the  interests 
of  both  corporations,  and  in  strict  conformity  to  the  limitations  of 
their  powers.  Such  an  adjustment  might  require  much  reciprocity 
and  unity  of  action  in  the  two  corporations,  each  working  its  own 
road,  to  enable  them  to  render  the  transportation  service  which  is 
due  to  the  public,  and  which  New  Hampshire  authority  would,  of 
course,  endeavor  so  to  control  for  the  puolic  accommodation  as  to 
give  the  public  substantially  such  a  service  as  would  be  received 
from  a  single  corporation,  or  a  partnership  of  corporations,  work- 
ing the  road  between  Boston  and  Concord.  Nothing  less  than  such 
a  service  can  amount  to  the  reasonably  convenient  use  of  that  high- 
way to  which  the  public  are  entitled. 
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And  if  the  Concord  were  not  expressly  antliorized  b}'  its  char- 
ter to  enter  on  and  nse  the  ^N*.  and  L.  road,  and  if  ss.  1  and  2,  of  c 
163  of  Gen.  Laws,  did  not  recognize  the  validity  of  business  con- 
nections of  railroads,  and  if  c.  164  had  not  provided  a  method  of 
compulsorily  adjusting  the  business  connection  of  the  Concord  and 
the  N.  and  L.,  we  should  not  be  prepared,  upon  such  consideration 
as  we  have  been  able  to  give  the  subject,  to  say  that  there  was  such 
a  defect  of  corporate  powers,  or  such  a  defect  of  public  rights  or 
remedies,  tliat  those  companies  could  not  be  compelled  to  make 
with  each  other  a  convenient  and  economical  business  connection. 

It  may  be  found,  should  this  point  ever  be  presented  for  consid- 
eration, that  as  these  roads,  running,  the  one  from  Nashua  north  to 
Concord,  and  the  other  from  Nashua  south  to  the  Massachusetts 
line  towards  Boston,  are  highways,  authorized  to  be  located  and 
constructed  for  public  use,  there  is,  by  necessary  implication,  a  ju- 
dicial power  of  compelling  the  corporations  to  work  them  as  parts 
of  a  continuous  line  in  such  a  business  connection  as  is  required  on 
the  whole  line  by  the  reasonable  necessities  of  public  convenience 
and  l^ublic  economy.  In  the  public  character  of  railways,  and  the 
public  purpose  for  which  railway  corporations  are  created,  is  in- 
cluded an  extensive  public  right  of  convenient  and  economical  use, 
for  the  enforcement  of  whicli  the  common  law  may  afford  more 
adequate  methods  tlian  there  has  been  occasion  in  this  State  to 
employ.  The  right  of  way  can  be  taken  for  public  railways  and 
other  highways  without  the  land-owners'  consent  by  the  public, 
acting  through  public  agents,  and  exercising  the  public  power  of 
eminent  domain.  The  right  of  way  can  be  compulsorily  taken 
only  by  the  public.  It  can  be  thus  taken  by  the  public  only  for 
public  use.  The  public  use  for  which  it  is  taken  is  a  reasonable 
use ;  and  what  is  a  reasonable  use  is  generally  a  question  of  fact 
depending  upon  the  circumstances  of  each  case.  Vamey  v.  Man- 
chester, 58  N.  H.  430.  When  the  right  of  way  is  taken  for  seve- 
ral railroads  as  parts  of  a  continuous  line,  the  corporations  which 
accept  the  duty  of  providing  for  the  reasonably  convenient  and 
economical  public  use  of  the  Tine  fail  in  this  duty  if  they  do  not 
make,  between  themselves,  the  business  connection  necessary  for 
such  use,  as  a  town  would  fail  in  its  duty  if  it  allowed  an  ordinaiy 
town  road,  part  of  a  line  of  roads  through  several  towns,  to  be  de- 
fective at  its  junctions  with  other  parts  of  the  line.  The  duty  is 
the  same,  whether  the  public  right  of  way  is  acquired  with  or  with- 
out the  consent  of  the  land-owners.  And,  in  the  absence  of  all 
express  statutory  remedy  for  such  a  neglect  of  dutv,  it  would  seem 
there  must  be  ample  remedies  at  common  law.  Where  there  is  a 
legal  right,  public  or  private,  and  no  statutory  remedy,  the  com- 
mon law  generally  furnishes  an  adequate  remedy  by  appropriate 
process  of  law  or  equity.  And  in  case  the  Concord  and  N.  and  L. 
companies  should  neglect  their  duty  of  making  a  business  connec- 
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tion  as  economical,  convenient,  and  efficient  as  the  public  have  a 
right  to  demand,  it  would  be  strange  if  the  judicial  introduction  of 
Dumerous  forms  of  action  and  process,  during  the  last  one  or  two 
thousand  years,  had  so  exhausted  the  resources  of  the  common  law 
that  it  could  no  longer  produce  the  simple  remedies  needed  for  the 
maintenance  of  sucm  an  ordinarv  prerogative  as  the  public  ri^ht  of 
reasonable  use  of  connected  hignways.  On  the  question  of  the  ex- 
istence of  legal  remedy,  it  would  be  immaterial  whether  the  duty 
of  providing  for  the  reasonable  public  use  was  imposed  upon  towns 
or  other  corporations,  whether,  in  the  connected  highways,  car- 
riages were  drawn  by  animal  or  steam  power,  and  whether  there 
was  or  was  not  any  iron  or  other  substance  between  the  wheels  and 
the  ground.  Although  a  compulsory  arbitration  for  adiusting  all 
matters  relating  to  the  connection  of  the  Concord  and  the  N.  and 
L  roads  is  provided  by  c.  164  of  Gen.  Laws,  only  on  the  applica- 
tion of  the  proprietors  of  a  railroad,  it  does  not  necessarily  follow 
that  the  public  have,  under  existing  law,  no  means  of  obtaining  a 
business  connection  of  these  roads  as  economical,  convenient  and 
efficient  as  the  public  have  a  right  to  enjoy.  It  may  not  be  easy 
to  show  how,  by  some  peculiar  and  newly  discovered  misfortune, 
the  remedy-proaucing  power  of  the  commonflaw,  so  often  and  so 
vigorously  exercised  m  former  times,  has  been  lost  in  our  day. 

The  limits  of  the  business  direction  which  the  Concord  and  the 
N.  and  L.  corporation  may,  by  statutory  or  common-law  process,  be 
compelled  to  adopt  for  the  accommodation  of  the  public  and  of 
each  other,  need  not  now  be  determined.  It  would  seem  that  they 
Baay,  by  agreement,  without  governmental  license,  form  such  a 
business  connection  as,  by  legal  process,  may  be  forced  upon  them 
in  case  they  are  unable  to  agree ;  that  they  may  waive  the  benefit 
of  s.  2,  c.  164,  Gen.  Laws,  which  provides  that  no  proprietors  of 
any  railroad  over  which  the  cars  of  other  railroads  are  drawn,  in 
conformity  to  the  preceding  section,  shall  be  required  to  allow 
their  road  to  be  used  by  any  other  than  its  own  motive  power ; 
and  that  they  may,  by  agreement,  adopt,  of,  by  legal  process,  be 
compelled  to  form,  a  connection,  under  which,  with  the  assent  of 
Massachusetts,  and  of  the  proprietors  of  the  Massachusetts  roads 
between  Boston  and  Nashua,  trains  may  be  run  between  Boston 
and  Concord  without  change  of  cars,  engines  or  train  men.  We 
are  not  prepared  to  say  that  they  cannot  be  joint  owners  of  rolling 
stock  so  run,  Olcott  v.  T.  R  R.  Co.,  27  N.  T.  546,  560,  the  fuel 
and  oil  used  in  running  it,  and  a  Nashua  junction  station,  occupied 
by  a  ticket-seller,  baggacre-master,  and  other  agents  employed  by 
the  Concord  and  the  N .  and  L.  companies.  Rolling  stock  and 
buildings  that  may  be  jointly  ownea  may  be  jointly  built  and 
Jointly  repaired.  The  legal  extent  of  a  connection,  formed  either 
hj  agreement  of  the  parties,  or  the  compulsory  action  of  the  au- 
thorities of  the  states  under  existing  law,  in  pursuance  of  which 
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the  seventy-six  miles  of  rail  highway  between  Boston  and  Concord 
may  be  or  should  be  operated,  we  now  undertake  to  explore  so  far 
only  as  a  general  view  of  it  is  necessary  for  a  due  nnderstandiDg 
of  the  present  case. 

By  tne  contract  of  the  Boston  and  Lowell  and  the  Concord  both 
companies,  as  partners,  work  the  whole  road  between  Boston  and 
Concord.  For  every  legal  and  practical  purpose,  and  in  every 
legal  and  practical  sense,  the  Boston  and  Lowell  uses  the  Concord 
road  as  it  uses  the  rest  of  the  line,  and  the  Concord  uses  the  rest 
of  the  line  as  it  uses  its  own  road.  As  principals,  they  jointly 
work  the  whole  line ;  as  principals,  they  oivide  the  net  profits. 
Nothing  is  wanting  to  complete  the  partnership.  Eastman  v. 
Clark,  63  N.  H.  276;  Barthold  v.  Gfoldsmith,  24  How.  636; 
Beauregard  v.  Case,  91  U.  S.  134,  140.    If  the  contract,  in  its 

E resent  form,  is  not  a  partnership  contract  for  working  the  whole 
ne,  there  are  no  stipulations  capable  of  making  it  su(m  a  contract 
that  can  be  added  to  it.  A  clause  could  be  inserted,  assuming  to 
convey  to  both  parties  all  the  corporate  property,  rights,  and 
powers  of  each.  Such  a  conveyance  would  aim  at  a  certain  amal- 
gamation, but  would,  if  valid,  add  no  necessary  legal  element  of 
partnership  to  the  arran^ments  for  operating  the  roads.  A  clause 
could .  be  inserted,  requiring  each  to  contribute  its  share  of  defi- 
ciency if  the  losses  and  expenses  of  operation  should  be  more  than 
the  gross  earnings.  But  such  a  stipulation  is  implied  from  the 
agreement,  that,  as  joint  principals,  tney  work  the  line,  and  divide 
the  net  profits. 

Authority  to  enter  into  such  a  partnership  is  not  granted  to  the 
Concord  Railroad  Corporation  by  its  charter  or  any  other  statute, 
unless  such  authority  is  necessary  to  carry  into  eflfect  the  purposes 
of  the  charter.  That  corporation  has  not  the  legal  capacity  either 
to  work  the  Massachusetts  portions  of  the  line,  as  a  partner  with 
the  Massachusetts  corporation,  »or  to  admit  the  latter  as  a  partner 
in  working  the  Concord  road,  if  the  partnership  is  not  a  reasonably 
necessary  means  of  exercising  corporate  powers  shown  to  have 
been  granted.  Its  power  of  partnership  must  be  an  instrumental 
power,  reasonably  necessary  for  accomplishing  the  objects  of  the 
corporate  existence. 

The  general  proposition  that  the  corporate  owners  of  the  line 
between  Boston  and  Concord  can  make,  and  should  be  compelled 
to  make,  such  a  business  connection  of  their  roads  as  will  practically 
give  the  public  many,  if  not  all,  of  the  advantages  of  a  partnership 
of  the  owners,  is  to  be  taken  with  the  general  qualification,  that, 
in  the  absence  of  a  special  governmental  license  or  authority  for 
one  to  work  and  manage,  jomtlv  or  severally,  another's  road,  each 
corporation  must  be  sole  principal  in  worlan^  and  managing  its 
own  road.  Whether  there  can  oe  facts  requiring  a  further  modi- 
fication of  the  general  proposition,  or  a  modification  of  the  general 
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qualificatioii,  we  do  not  determine.  K  the  directors  of  the  Con- 
cord Railroad  shonid  vote  to  build  a  line  of  telegraph  on  its  road 
from  Nashna  to  Concord,  and  stockholders  should  ask  an  injunction 
against  the  execution  of  the  vote,  one  question  would  be  whether 
a  telegraph  line  is  reasonably  necessary  for  working  the  road  and 
carrying  into  effect  the  purposes  of  the  charter.  It  would  be 
largely,  if  not  wholly,  a  question  of  fact :  and  by  proof,  agreement, 
statement,  or  judicial  observation,  the  facts  on  which  the  merits  of 
the  question  must  be  decided  would  need  to  bo  brought  to  our 
official  knowledge.  The  defendants,  contending  that  a  similar  ques- 
tion of  reajsonable  necessity  arises  in  the  present  case,  have  made  a 
written  statement  of  facts,  in  sixteen  propositions,  which  they 
offer  to  prove.  And  the  question  arises  wnether  the  facts  thus 
stated  show  a  reasonable  necessity  for  the  partnership.  This  ques- 
tion must  be  answered  in  the  negative,  because  the  facts  stated  do 
not  show  that  substantially  all  the  public  and  private  advantages 
of  the  partnership  cannot  be  attained  by  a  business  connection  in 
which  each  corporation  works  and  manages  its  own  road.  The 
defendants  say  the  local  business  of  the  Concord  road  is  a  small 
part  of  its  whole  business ;  that  the  great  mass  is  connecting  busi- 
ness. This  is  immaterial.  If  the  Concord  road  had  no  local 
business, — if  its  entire  business  was  the  transportation  of  passengers 
and  freight,,  carried  between  Boston  and  Chicago  or  San  Francisco 
without  change  of  cars,  and  without  a  stop  at  any  intermediate 
point, — that  state  of  things  would  not  show  a  reasonable  necessity 
for  an  instrumental  power  of  the  Concord  company  to  jointlv 
work  its  own  road,  or  any  other  part  of  the  line,  as  a  partner  with 
another  corporation.  It  its  road  ran  through  an  uninhabited 
country,  and  it  did  a  vast  business  of  transportation  exclusively 
between  other  states  or  foreign  countries,  a  partnership  of  this 
company  with  others  in  the  working  of  its  road,  or  other  parts  of 
the  line  in  other  states  or  countries,  would  not,  on  tliat  account,  be 
necessary  to  carry  into  effect  the  purposes  of  such  a  grant  as  its 
present  charter. 

The  defendants  say,  that  in  the  necessary  connection  of  their 
roads  as  parts  of  the  line  between  Boston  and  Concord  there  must 
be  a  great  variety  of  business  matters  that  cannot  be  adjusted 
upon  exact  computations,  and  that  the  local  business  cannot  be  so 
distinguished  and  separated  from  the  connecting  business  that  the 
expenses  of  each  can  be  ascertained.  If  it  be  so,  such  difficulties 
are  not  obviated  by  the  partnership.  Expenses  and  earnings  of 
the  companies,  by  their  business  connection  necessarily  so  mixed 
that  the  share  of  each  cannot  be  identified  and  separated  from  the 
rest  by  some  precise  method,  must  be  divided  by  some  method 
that  is  not  precise.  What  cannot  be  done  by  book-keeping  must 
be  done  in  some  other  way.  If  a  comprehensive  estimation  is  the 
only  available  means  of  adjustment,  the  parties  must  resort  to  such 
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estimation.  The  law  does  not  require  an  impracticable  course. 
But  any  inevitable  hotchpot  of  expenses,  losses,  or  earnings  that  can 
.be  divided  by  the  companies  working  the  whole  line  as  partners,  can 
be  divided  by  the  same  companies,  each  working  its  own  road.  If, 
by  a  proper  business  connection,  each  working  its  own  road,  the  par- 
ties must  have  a  mass,  small  or  large,  of  expenses,  losses  or  earnings 
which  it  is  impracticable  to  divide  by  any  other  method  than  the  ap- 
plication of  some  measure  of  percentage  adopted  upon  a  general 
estimate,  the  only  practicable  method  of  division  is  the  only  one  re- 
quired by  law.  The  necessity  of  a  general  estimate,  or  a  simple, 
general  rule  of  average  or  proportion,  for  dividing  property,  the 
identity  of  which  is  lost  by  fusion,  is  not  a  necessity  for  this  part- 
nership. The  subjection  of  the  plaintiffs  to  such  a  partial  union 
of  interests  as  unavoidably  results  from  a  necessary  bnsiness  con- 
nection of  this  line  of  roads  does  not  practically  transform  them 
from  stockholders  of  the  Concord  roaa  into  stockholders  of  the 
whole  line,  compelled  to  exchange  a  large  part  of  their  interest  in 
all  the  earnings,  losses,  and  risks  of  the  Concord  for  an  interest  in 
all  the  earnings,  losses,  and  risks  of  the  rest  of  the  line. 

The  defendants  say  that,  under  the  present  contract,  the  net  earn- 
ings of  each  road  will  be  increased  by  the  economical  management 
and  working  of  each  road,  and  the  public  will  receive  the  benefit 
of  cheaper  and  more  convenient  and  efficient  transportation.  But 
the  defendants  do  not  state  any  facts  going  to  show  that  substan- 
tially all  the  increase  of  net  earnings  and  public  benefit  would  not 
result  from  a  proper  business  connection  not  amounting  to  a  gen- 
eral partnership.  While  the  public  have  a  right  of  use,  reasonably 
economical,  convenient,  and  efficient,  the  plaintiffs,  as  stockholder, 
have  legal  rights  which  cannot  be  sacrificed  for  cheaper  transpor- 
tation or  other  public  advantage.  A  mere  fact  of  profit  or  loss, 
while  it  may  be  a  fact  of  great  interest  to  the  stockholders  and 
the  public,  is  not  the  legal  test  of  corporate  power.  There  are 
many  partnerships  and  enterprises  in  which,  however  profitable 
they  might  be  for  the  Concord  company  and  the  public,  that  com- 
pany cannot  engage.  There  does  not  appear  to  be  any  conflict  of 
interest  between  the  plaintiffs  and  the  defendants,  or  between 
either  of  them  .and  the  public.  The  plaintiffs,  the  defendants,  and 
the  public  are  interested  in  having  an  economical,  convenient,  and 
efficient  business  connection  of  the  line  of  roads  from  Boston, 
through  Nashua,  to  Concord.  The  defendants'  statement  of  facts 
does  not  show  that  such  a  connection,  without  the  general  partner- 
ship established  by  their  contract,  will  not  give  the  plaintiffe,  tJie 
defendants,  and  the  public  all  the  practical  advantages  of  such 
a  partnership. 

The  defendants  say,  in  general  terms,  that, under  their  contract,  the 
rights  of  the  stockholders  of  the  Concord  Eailroad  are  more  fully 
protected,  and  the  rights  of  the  public  better  preserved,  than  they 
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bave  ever  been  nnder  any  preceding  contract,  or  can  be  under  any 
arrangement  which  does  not  snbstantiallv  embody  its  provisions. 
If  the  business  connection  of  this  line  ox  roads  has  not  been  what 
it  ought  to  be,  it  is  the  duty  of  the  companies  to  improve  it;  but 
the  mere  need  of  improving  their  business  connection  does  not 
prove  the  need  of  a  partnersnip.  By  the  statement  that  the  con- 
tract is  better  for  the  stockholders  and  the  public  than  any  arrange- 
ment that  can  be  made  which  does  not  substantially  embody  its 
provisions,  we  do  not  understand  the  defendants  mean  that  a  com- 
plete, le^,  general  partnership  is  essential  If  they  had  taken 
that  position,  we  cannot  suppose  they  would  have  excluded  the 
word  "partnership"  from  the  propositions  which  they  offer  to 
prove.  If  they  meant  to  assert  tne  necessity  of  such  a  partnership, 
the  facts  showing  the  necessity  should  have  been  stated.  A  gen- 
eral allegation  of  necessity  would  not  answer  the  purpose  of  tneir 
statement,— the  purpose,  namely,  of  informing  the  plaintiffis  what 
facts  they  desired  to  prove.  The  necessity  of  a  partnership  would 
be,  not  the  particulai*  facts  to  be  put  in  evidence,  but  a  general 
conclusion,  which,  if  they  contended  for  it,  they  would  ask  the 
court  to  draw  from  the  facts  proved.  All  possible  doubt  as  to 
what  is  claimed  on  this  point  is  removed  by  the  Concord  Sailroad 
which  says,  in  its  printed  argument,  p.  5,  "By  the  terms  of 
the  contract,  the  idea  of  amalgamation,  consolidation,  or  partner- 
shin  is  expressly  repudiated." 

It  is  argued  that  as  the  directors  of  two  connecting  roads  may 
severally  appoint  the  same  person  superintendent  or  manager  of 
each  road,  and  the  stockholders  of  each  company  may  elect  the 
same  directors,  there  can  be  no  legal  objection  to  the  stipulations 
of  this  contract,  which  provide  for  a  joint  management.  The 
stockholders  of  each  company  can  elect  the  same  directors,  and  the 
directors  of  each  can,  to  some  extent,  employ  the  same  persons  as 
agents  and  servants  of  each :  and,  without  any  evidence,  there  would 
be  a  presumption  of  fact  that,  to  some  extent,  the  same  persons 
ought  to  be  so  employed.  The  directors  of  one  road  may  employ 
one  person,  because  being  a  suitable  person,  he  is  employed  by  the 
directors  of  connecting  roads.  In  many  matters  of  management, 
the  directors  of  one  road  may  take  a  certain  course,  because,  being 
a  proper  course,  it  is  taken  by  the  directors  of  the  other  connecting 
roads.  The  business  connection  which  it  is  the  duty  of  the  com- 
panies of  this  line  to  form,  undoubtedly  requires  mucn  harmonious 
and  xmited  action  on  the  part  of  the  directors  of  the  several  roads. 
But,  in  the  facts  stated  by  the  defendants,  no  necessity  appears  for 
the  Concord  directors  being  bound  by  contract  to  the  concurrent  ac- 
tion of  partners  in  the  choice  of  a  general  manager  of  all  the  roads, 
or  in  the  "control  over  the  management"  of  all  the  roads,  or  in 
the  division  of  the  net  profits  of  all  the  roads.  By  article  9  of  the 
contract,  the  roads  must  be  operated  and  managed  by  a  general 
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mana^r  chosen  by  the  concurrent  vote  of  a  majority  of  the  direc- 
tors oi  each  of  the  contracting  parties,  and  removable  in  like  man- 
ner, or  by  the  nnanimons  vote  of  either  board.  The  manager  is  not 
the  agent  of  the  Concord  company  alone  for  operating  the  Concord 
road,  and  of  each  of  the  other  companies  alone  for  the  several  man- 
agement of  the  road  of  each.  He  is  as  much  the  agent  of  the  Bos- 
ton and  Lowell  company  for  managing  the  Concord  road,  and  of  the 
Concord  company  for  mana^ng  the  Boston  and  Lowell  road,  as  of 
the  Concord  company  for  Uie  management  of  its  road.  He  is  a 
partnership  agent  for  a  general  partnership  management  of  all  the 
roads.  The  same  person  may,  of  course,  be  chosen  by  the  direc- 
tors of  each  company,  and  vested  with  large  powers  of  agency  for 
the  several  management  of  each  road.  And  he  may  exercise  his 
powers  for  carrying  into  effect  the  business  connection  which  it  is 
the  duty  of  the  companies  to  form.  But  the  facts  stated  by  the 
defendants  show  no  reason  why  he  should  not  be  exclusively  the 
agent  of  the  Concord  company  in  working  its  road,  and  exclusively 
the  agent  of  each  of  the  other  companies  in  working  its  road. 
Whatever  difference  of  fact  there  would  be  in  the  work  he  would 
do,  or  his  manner  of  doing  it,  there  is  a  broad  legal  distinction  be- 
tween his  working  each  road  as  the  agent  of  its  corporate  owner, 
and  his  working  each  road  as  the  agent  of  the  corporate  owners  of 
all  the  roads  united  in  this  partnersliip ;  and  there  is  a  broad  le^ 
distinction  between  his  being  elected,  under  a  partnership  contract, 
by  the  members  of  the  firm  acting  as  such,  and  his  bemg  elected 
by  each  corporation,  not  acting  as  a  member  of  a  firm,  and  not 
acting  under  the  legal  obligation  of  a  contract  to  submit  his  elec^ 
tion  to  another  corporation  for  confirmation. 

The  directors  of  the  Concord  R.  R.  are  authorized  by  its  char- 
ter to  elect  such  agents  and  servants  as  are  necessary  for  doing  the 
work  of  the  corporation.  They  may  exercise  this  power  in  such  a 
manner  as  not  only  to  accomplish  the  object  of  working  the  Con- 
cord road  as  a  highway  between  Nashua  and  Concord,  but  also  to 
accomplish  the  object  of  workingit  as  part  of  the  line  of  highways 
between  Boston  and  Concord.  But  this  elective  power  is  a  fidu- 
ciary one,  and  the  general  rule  is  that  fiduciary  power  cannot  be 
delegated  by  the  trustee.  An  executor,  guardian,  or  selectman  has 
no  more  authority  to  appoint  a  joint  principal  and  official  partner, 
and  share  with  him  the  powers  and  duties  oi  his  trust,  than  to  con- 
vey them  entirely  away.  K  a  trustee  could  make  a  partial  convey- 
ance of  his  fiduciary  responsibilities  to  a  partner  selected  by  him- 
self, he  could  alienate  them  altogether,  and  furnish  an  official 
substitute.  W.  Mills  v.  Upton,  10  Gray,  582,  596, 597 ;  Thomas 
V.  R.  R.  Co.,  101  U.  S.  71,  80,  83,  84.  There  is  a  wide  legal  dif- 
ference between  a  trustee  exercising  his  fiduciary  powers  on  his 
own  responsibility,  seeking  and  acting  upon  the  information  and 
advice  which  his  judgment  demands  and  approves  as  a  ground  of 
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action,  and  a  trustee  taking  a  partner  as  a  joint  principal  in  the 
execution  of  the  trust.  There  is  a  wide  legal  difference  between 
a  Concord  Railroad  board  of  directors  consulting  the  directors  of 
another  road  as  to  the  appointment  of  a  Concord  Ilaih*oad  manager, 
and  other  matters  of  Concord  Railroad  management,  but  retainmg 
and  exercising  their  undivided  powers  of  appointment,  removal, 
and  management,  and  a  Concord  Ilailroad  board  making  a  contract 
of  fiduciary  partnership  with  the  directors  of  another  road,  and 
sharing  with  them  the  powers  and  duties  of  the  Concord  com- 
pany. 

Ifo  reason  appears  why  the  train  men  employed  on  a  through 
train  between  Concord  and  Boston  should  not  be  exclusively  the 
servants  of  the  Concord  company  while  the  train  is  on  the  Concord 
road.  They  may,  of  course,  be  employed  by  one  person  who  is 
Concord  manager  in  the  working  of  the  Concord  road,  and  by  the 
same  person  ^o  is  manager  of  each  of  the  other  roads  in  the 
working  of  each.  No  reason  appears  why  each  corporation  should 
not  severally  work  its  own  road  by  its  own  agents  and  servants, 
many  of  whom  may  be  severally  employed  by  3l  the  companies  of 
the  line,  and  paid  by  one  agent,  similarly  employed,  out  of  one 
fund  conveniently  provided  for  the  purpose.  In  some  important 
respects,  the  difEerence  between  a  proper  business  connection  in 
which  each  company  is  sole  principal  in  working  its  own  road,  and 
this  partnership  in  which  each  company  is  a  joint  principal  in 
working  all  the  roads,  may  be  more  a  difFerence  of  law  than  of  fact. 
In  other  respects,  and  especially  in  the  general  result,  the  practical 
difference  may  be  material.  It  is  not  a  matter  of  statute  or  com- 
mon law,  and  it  is  not  a  matter  of  fact  settled  by  any  natural  law 
of  chance  by  which  the  legal  rights  of  the  plaintiffs  can  be  deter- 
mined, that,  under  this  partnei*ship  contract,  a  series  of  losses  on 
the  Massachusetts  part  oi  the  line  would  not  exceed  the  profits  of 
the  whole  line,  and  leave  the  plaintiffs  for  a  time  without  divi- 
dends. Without  the  partnership,  a  series  of  losses  on  the  Concord 
road  might  for  a  longer  time  aeprive  the  plaintiffs  of  dividends, 
which,  under  the  partnership,  they  might  receive  out  of  the  profits 
of  the  more  fortunate  Massachusetts  part  of  the  line,  notwithstand- 
ing such  losses.  Without  the  partnership  there  are  risks  for  the 
stockholders  of  each  part  of  the  line.  No  legal  reason  appears  for 
compelling  the  plaintiffs  to  exchange  their  share  of  the  risks  of 
their  own  road  for  an  equal  or  greater  or  less  share  of  the  risks  of 
the  whole  line.  Certain  risks  beyond  their  own  road  the  plaintiffs 
may  be  obliged  to  incur  as  a  consequence  of  the  business  connection 
which  it  is  the  public  duty  of  the  corporations  of  this  line  to  form. 
*  If  through  freight  or  through  baggage  is  lost  on  the  line,  and  it  can- 
not be  ascertained  on  which  part  of  the  line  it  was  lost,  the  associ- 
ated companies  may  share  the  loss  as  they  would  in  the  case  of  a 
legal  partnership.     N.  Lock  Co.  v.  Worcester  and  Nashua  R.-  R., 
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48  N.  H.  339,  361.  In  this  way,  each  company  may  incur  a  riak 
of  losses  happening  on  the  roads  of  the  other  companies.  Bnt  the 
necessity  oi  incnmng  snch  a  risk  is  not  a  necessity  of  incurring  all 
the  risks  of  this  ^neral  partnership.  If  the  Concord  stock  now 
owned  by  the  plaintiffs  could,  by  this  partnership  contract,  be  sub- 
jected to  the  risks  of  the  whole  line  for  five  years,  there  is  no  limit 
of  the  time  for  which  it  could,  by  a  partnership  contract,  be  sub- 
jected to  the  same  risks. 

No  reason  appears  for  including  in  the  contract  a  number  of 
roads  that  are  not  parts  of  the  line  between  Concord  and  Boston. 

The  federal  act  of  1866,  authorizing  railroad  connections,  does 
not  authorize  this  partnership. 

We  do  not  need  to  be  informed  by  witnesses  that  this  line  of  76 
miles  can  be  more  cheaply  worked  as  one  road  than  as  several  roads 
not  united  by  the  proper  and  necessaiy  business  connection.  And 
argument  is  not  necessary  to  convince  us  that  a  cheap  working  of 
the  line  can  be  and  ought  to  be  useful  to  the  stockholders  in  the 
securitv  of  their  stock  and  dividends,  and  useful  to  the  public  in 
low  prices  of  transportation.  But  our  conclusion,  upon  me  whole 
case,  is,  that  the  facts  stated  by  the  defendants  are  not  a  defence, 
and  that  the  plaintiffs  are  entitled  to  an  injunction  against  the  per- 
formance of  the  contract,  because  it  is  the  formation  of  a  partner- 
ship, and  for  auglit  that  appears  in  those  facts,  substantially  all  the 
public  and  private  advantages  of  economy,  convenience,  and  effi- 
ciency, which  the  contract  was  made  to  secure,  can  be  obtained  by 
such  a  business  connection,  not  a  partnership,  as  it  is  the  duty  of 
the  directors  of  the  several  parts  of  the  line  to  form. 

We  have  deemed  it  best  to  announce  our  opinion,  notwithstand- 
ing any  doubt  there  may  be  whether  the  case  has  been  removed 
from  this  to  the  federal  court.  In  whichever  court  the  case  is,  our 
opinion  may  be  of  some  use  to  the  parties.  If  it  is  in  this  court,  they 
are  informed  what  the  law  of  the  case  is.  If  it  is  in  the  federal 
court,  they  may  desire  to  be  informed  of  our  view  of  some  ques- 
tions of  state  law  considered  in  this  opinion,  as  we  desire  to  know 
the  federal  decisions  which  it  is  our  auty  to  follow  when  federal 
questions  are  presented  to  us. 

If  the  defendants  desire  a  reasonable  time  to  examine  this  opinion 
and  to  consider  what  course  they  will  take,  the  injunction  may  be 
drawn  to  take  effect  at  a  future  day.  The  plainti&  have  offered 
no  evidence  of  pecuniary  irresponsibility  on  the  part  of  the  direc- 
tors of  the  Concord  road,  and  offered  no  evidence  of  any  actual 
danger  of  immediate  irreparable  damage  to  their  interests,  and  in 
the  view  we  take  of  the  legal  responsibilitv  of  the  directors,  we  are 
not  aware  of  any  such  danger.  If  the  defendants  should  endeavor  . 
to  conform  their  action  to  our  opinion,  some  time  will  be  neces- 
sary for  changing  the  partnership  into  such  a  business  connection 
as  we  hold  it  to  be  the  right  and  duty  of  all  the  companies  of  the 
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line  to  make,  and  a  reasonable  time  should  be  given  for  that  pur- 
pose. 
Injunction  granted. 

It  is  competent  for  a  railroad  company,  unless  expressly  restricted  by  its 
charter,  to  enter  into  contracts  with  connecting  carriers  for  the  purpose  of 
providing  for  through  transportation  over  its  road  and  the  routes  of  such 
connecting  carriers,  provided  that  the  contracts  be  made  with  a  bona-fide 
purpose  to  regulate  traffic  in  a  just  and  reasonable  manner,  and  to  furnish  the 
pablic  with  atl  needful  facilities  for  safe,  cheap  and  speedy  transportation. 
Stewart  v,  Erie  and  West  Trans.  Co.  et  al.,  17  Minn.  873. 

Where  express  power  is  given  by  t\^  terms  of  the  charter  to  ^nter  into 
SQch  arrangements,  this  will  not  authorize  the  making  of  them  in  regard  to 
branches,  the  construction  of  which  has  been  authonzed  by  the  legislature 
subsequent  to  the  making  of  the  arrangement  in  question.  Morris  and  Essex 
R  R.  Co.  V.  Sussex  R.  R.  Co.,  4  C.  E.  Green,  18;  6  C.  E.  Green,  542. 

There  can  be  no  doubt  that  when  two  or  more  roads  connecting  with  each 
other  enter  into  a  contract  for  the  through  transportation  of  passengers  or 
freight,  they  become  liable  for  injuries  or  loss  en  route.  Kashua  Lock  Co. 
«.  Worcester  and  Nashua  R.  R.  Co.,  48  N.  H.  339;  Champion  v.  Bostwick, 
11  Wend.  571;  18  Wend.  174;  Weed  v,  B.  and  B.  R.  R.,  19  Wend.  584. 

Where  two  corporations  chartered  in  different  states,  and  each  authorized 
only  to  build  and  operate  a  road  in  the  state  of  its  origin,  became  practically 
consolidated  by  agreement,  and  ran  their  trains  over  a  line  built  by  them  in  a 
third  state  under  the  joint  name,  sharing  equally  in  the  profits  and  losses,  it 
was  held  that  they  were  jointly  liable  for  an  injury  to  a  passenger  occurring 
npon  the  line  in  the  third  state.  Bissell  v.  Mich.  8.  and  N.  I.  R.  Co.,  22  N. 
Y.  268. 

A  railroad  company  owning  and  operating  a  road  making  a  continuous 
line  with  the  railroad  of  another  corporation,  may  lawfully  contract  with  the 
latter  company  for  the  joint  purchase  and  ownership  of  locomotives  to  be 
used  on  hotti  lines.  Olcott  v.  Tioga  R.  R.  Co.,  40  Barb.  179;  27  N.  Y.  546. 
Ib  Peavee  v,  Madison  and  Indianapolis  R.  R.  Co.  et  al.,  21  How.  440,  it  is 
indicated  that  a  partnership  agreement  very  similar  to  that  entered  into  in 
the  principal  case  was  ultra  vires  and  void.  But  the  case  was  decided  on 
other  grounds. 


Mississippi  Valley  Company 

V. 

Chioaoo,  St.  Louis  and  New  Obleans  K.  B.  Co. 

(58  Missisnppi  Beports,  846.) 

Where,  by  the  consolidation  of  two  railroad  companies,  another  is  created, 
which,  by  the  terms  of  consolidation,  acquires  all  of  the  property  and  fran- 
chises, and  assumes  all  of  the  debts  and  liabilities  of  the  two  of  which  it  is 
formed,  and  which  become  extinct  by  its  creation,  it  takes  such  property 
subject  to  the  debts  of  the  original  companies,  and  burdened  with  all  liens 
npon  it  which  were  valid  against  those  companies,  and  will  not  be  permitted 
to  aver  ignorance  of  an  unrecorded  mortgage  previously  executed  by  one  of 
the  original  companies. 

Under  the  registry  law  of  this  State,  a  judgment  lien  on  land  previously 
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conyeyed  by  an  unrecorded  mortgage  of  the  debtor,  of  which  the  judgment 
creditor  had  no  actual  notice,  and  nothing  to  put  him  upon  inquiry  before 
the  recovery  of  his  judgment,  is  superior  to  the  title  of  the  mortgage. 

At  common  law,  the  purchaser  of  land  at  an  execution-sale  acquired  only 
the  interest  of  the  defendant  in  execution,  and  was  liable  to  be  defeated  by 
any  secret,  legal,  or  equitable  right  which  was  superior  to  and  available 
against  the  title  of  the  defendant.  And  this  rule  of  the  common  law  is  still 
in  force,  except  where  the  registry  laws  otherwise  provide. 

An  unrecorded  conveyance  of  such  a  beneficial  interest  in  land  as  may  be 
subjected  to  execution  is  void,  under  our  registry  law,  as  against  a  subse- 
quent judgment-creditor,  without  actual  notice  or  anything  to  put  him  upon 
inquiry  before  the  recovery  of  his  judgment.  But  where  the  conveyance  is 
of  a  naked  legal  title,  or  an  equity  ai^sin^  by  operation  of  law,  the  statute  in 
relation  to  registration  has  no  application,  and  the  judgment-creditor  re- 
mains, as  at  common  law,  a  mere  volunteer. 

The  provision  of  the  registry  law  in  the  Code  of  1871  to  the  effect  that 
« every  conveyance,  covenant,  agreement,  deed,  mortage,  and  trust-deed*^ 
concerning  land  must  be  recorded  in  order  to  be  valia  and  effectual  against 
''subsequent  purchasers  and  all  creditors,"  has  reference  solely  to  the  pur- 
chasers from  and  creditors  of  the  grantor,  covenantor,  or  party  making  the 
-agreement,  and  protects  only  such  purchasers  and  creditors  against  an  un- 
recorded instrument  of  the  character  mentioned.  And  subsequent  purchasers 
remote  from  the  grantor  of  an  unrecorded  conveyance  of  land,  ana  the  cred- 
itors of  a  grantee  of  such  grantor,  are  left,  as  at  common  law,  unaffected  by 
the  statutory  provision  referred  to;  the  former  being  protected  by  their 
good  faith,  or  that  of  the  vendor,  where  it  exists,  and  the  latter  being  re- 
garded as  mere  volunteers. 

Appeal  from  the  Circuit  Court  of  Copiah  County. 

Hon.  S.  S.  Calhoon,  Judge. 

The  Mississippi  Valley  Company  brought  this  action  of  eject- 
ment against  the  Chicago,  St.  Louis  and  New  Orleans»R.  R.  Ck). 
A  judgment  was  rendered  for  the  defendant  and  the  plaintiff  ap- 
^peaJed.  The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
^of  the  court. 

Oraf t  &  Cooper,  for  the  appellant. 

The  record  does  not  show  notice  to  the  new  corporation  of  the 
nnregistered  mortgage  before  the  consolidation.    If  the  new  cor- 

E oration  took  the  land  in  controversy  without  notice,  it  could  have 
eld  the  same  against  the  unregistered  mortgage ;  and  appellant's 
title  as  a  purchaser  under  a  judgment  against  the  new  corporation 
must  prevail  over  the  unrecorded  mortgage.  If  the  new  corpora- 
tion could  have  held  as  against  the  unregistered  mortgage,  a  pur- 
chaser under  a  iudgment  against  it  can  also  hold  against  such  mort- 
gage, whether  the  purchaser  had  notice  or  not.  Title  once  vested 
m  a  bona-fide  purcliaser  for  vahie  can  never  be  affected  by  subse- 
quent record  or  notice.  16  Mass.  406;  2  Pick.  184;  Wade  on 
Notice,  241. 

But  whether  the  new  corporation  had  notice  or  not,  and  whether 
it  could  have  held  the  land  against  the  mortgage  or  not,  we  insist 
that  nnder  a  proper  construction  of  the  registration  law,  the  cred- 
itor, if  he  haa  no  notice,  will  prevail  over  the  mortgage.     A  judg- 
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ment  creditor  may  not  be  a  bona-fide  purchaser — may  be  a  volun- 
teer, in  equity  ana  on  all  other  grounds — but  as  against  unrecorded 
deeds,  and  where  only  the  effect  of  non-reeistration  is  involved, 
his  position  and  rights  are  those  of  a  bonsrliae  purchaser.  If  the 
debtor  once  had  a  beneficial  ownership  of  land  conveyed  by  an  un- 
registered mortgage,  a  creditor's  claim  will  prevail  over  such  mort- 
j,  of  which  he  had  no  notice.     Henderson  v.  Downing,  24 

[ifis.  106.  A  bona-fide  purchaser  without  notice,  for  value,  from 
one  who  has  previously  made  a  conveyance  not  registered,  acquires 
a  good  title  against  such  unregistered  conveyance.  This  title  the 
purchaser  can  convey  to  a  third  person,  who  would  hold  against 
the  unregistered  conveyance  even  with  full  notice.  Why,  on  prin- 
ciple, cannot  a  creditor  of  such  bona-fide  purchaser  subject  the 
land,  if  a  purchaser  from  him  can  hold  it  ?  6ut  it  is  not  pretended 
that  the  purchaser  under  the  judgment  against  the  new  corpora- 
tion, in  this  case,  had  notice ;  and  if,  under  the  registration  law, 
the  creditor  occupies  the  position  of  a  bona-fide  purchaser,  our 
title  must  prevail.  6  111.  214 ;  40  111.  163 ;  Rorer  on  Jud.  Sales, 
sects.  1033,  1040 ;  2  White  and  Tudor  Ld.  Cas.  89 ;  1  Mete.  212 ; 
4  Pick.  252.  In  Tennessee  (Mart,  and  Y.  385)  it  has  been  held 
that  the  position  of  creditor  is  better  than  that  of  a  purchaser,  but 
we  only  insist  that  it  is  as  good.  This  equal  position  was  not  de- 
nied by  this  court  in  1  Smed.  and  M.  70.  See  also  Duke  v.  Clark, 
ante,  p.  465. 

The  receiver  of  the  Federal  court  was  never  in  actual  possession 
of  this  land,  did  not  include  it  in  his  claim  by  inventory,  and  was 
not  specifically  authorized  to  take  possession  of  it.  If  he  had  any 
possession  it  was  as  a  trespasser,  and  not  that  of  the  law.  Ill 
Mass.  508. 

L.  B.  Harris,  on  the  same  side,  cited  the  following  authorities : 

1.  As  to  the  effect  of  the  consolidation  of  the  railroad  com- 
panies :  42  Mo.  63 ;  31  Ind.  283 ;  62  N.  T.  363 ;  3  Washb.  on 
Eeal  Prop.  325 ;  28  Conn.  289. 

2.  As  to  the  possession  by  the  receiver :  High  on  Bee,  §§  171, 
302,  349,  424,  440,  599 ;  19  N.  T.  369. 

3.  On  the  title  acquired  by  appellant  under  the  judgment  against 
the  consolidated  company :  Jones  on  Mort.,  §§  572-676,  1462,  and 
authorities  there  cited. 

W.  P.  Harris,  for  the  appellee. 

The  mortgage  was  that  of  the  Mississippi  Central  B.  K.  Co.,  an 
extinct  corporation.  By  the  act  of  consolidation  with  the  New 
Orleans,  Jackson,  and  Great  Northern  B.  B.  Co.  the  two  old  com- 
panies became  extinct,  and  a  new  company,  distinct  from  both, 
was  created,  and  began  an  independent  career.  95  IT.  S.  319 ;  96 
TJ.  S.  499 ;  98  U.  S.  359.  This  new  company  (the  New  Orleans, 
St  Louis  and  Chicago  B.  B.  Co.)  assumed  the  debts  of  the  old 
8  A.  &  E.  R  Cas.— 87 
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company,  and  took  their  property  burdened  with  all  their  debte^ 
secured  and  unsecured.     The  Key  City,  etc.,  14  Wall.  653. 

The  new  company,  in  its  operations  and  career  as  a  corporation, 
incurred  the  liability  on  which  the  judgment  was  based  under 
which  the  plaintiff  in  ejectment  claims. 

It  is  not  to  be  disputed  that  the  new  company  took  the  property 
as  a  volunteer,  and  besides,  by  the  very  nature  of  the  act  of  con- 
solidation, with  full  notice  of  the  mortgage.  14  Wall.  563.  The 
judgment  against  it,  therefore,  bound  only  the  right  it  had  acquired 
to  tlie  property,  charged  with  the  equity  of  the  mortgagor  com- 
pany, and  the  purchaser  at  the  execution  sale  bought  subject  to  this 
equity.  Walton  v.  Hargroves,  42  Miss.  19.  Again,  the  judgment 
creditor  was  not  a  creditor  of  the  mortgagor  company,  and  was 
not,  therefoi^e,  protected  by  the  registry  law.  Creditors  of  the 
grantor  who  made  the  prior  unregistered  conveyance  are  the  class 
of  creditors  protected,  and  not  the  creditors  of  his  subsequent'  ven- 
dee. Pierce  v.  Turner,  5  Cranch,  154 ;  Henderson  v.  i)owning, 
24  Miss.  106.  There  is  some  plausible  ground  for  holding  that  a 
purchaser  from  a  purchaser  who  is  protected  by  want  of  notice  of 
a  prior  unregistered  deed  by  his  vendor,  stands  in  his  shoes,  and 
so  of  the  successive  purchasers.  These  are  linked  together  by  one 
connected  chain,  and  the  last  may  be  said  to  occupy  by  representa- 
tion the  place  of  the  first.  There  is,  however,  no  chain  of  credi- 
tors and  no  sort  of  priority  or  connection  between  the  creditors  of 
the  vendor  and  those  of  his  vendee. 

Ko  one  ever  doubted  that  the  creditors  of  the  grantor  in  the 
unregistered  deed  were  embraced  by  the  registry  law ;  and  if  we 
also  include  those  of  the  OTantee,  by  what  rule  are  we  to  determine 
which  set  of  creditors  shall  be  preferred  ?  Not  beine  creditors  of 
the  same  party,  no  rule  of  priority  can  be  established,  and  no  rule 
of  distribution  of  the  property.  The  result  is,  the  creditors  of  the 
grantor,  in  any  conflict,  must  take  all.  In  addition  to  these  objec- 
tions, the  sale  under  the  execution  was  a  nullity  because  the  prop- 
erty was  in  the  hands  of  the  receiver  of  the  Federal  court  at  the 
time  of  the  levy  and  sale.  Wiswall  v,  Sampson,  14  How.  (U.  S.) 
53 ;  Kerr  on  Rec.  lYO-172 ;  High  on  Rec.  110,  448. 

R  N.  Miller,  on  the  same  side,  cited  the  following  authorities : 

1.  On  the  question  whether  the  mortgage  was  valid  against  the 
judgment  which  the  appellant  claims:  Code  1871,  §  2304;  52 
Miss.  159 ;  52  N.  T.  363 ;  5  Iowa,  357 ;  40  Ind.  37 ;  5  Coldw. 
514;  1  Wall.  25;  Cent.  L.  J.,  April,  1880;  2  Ired.  Eq.  127;  42 
Mo.  63. 

2.  As  to  the  effect  of  the  receiver's  possession  of  the  land :  14 
How.  (U.  S.)  65 ;  8  Blatchf .  536 ;  5  Bank.  Reg.  230 ;  16  Wall. 
218 ;  6  Ves.  287,  335 ;  IJac.  &  W.  176 ;  3  Dan.  Ch.  Pr.,  §§  1743, 
1744;  1  Cox,  422;  9  Yes.  336;  High  on  Rec,  §§  138,  141, 142, 
422-424,  440-448,  602 ;  66  Fa.  St.  160 ;  15  Am.  Law  Rep.  63 ; 
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2  Abb.  (U.  S.)  161;  Lacey's  Ky.  Dec,  §  15;  Herman  on  Ex. 
246;  2  Redf.  on  Bys.  510,  511,  364;  Freem.  on  Ex.  129;  Cent. 
L.  J.,  September  12, 1879. 

Chalmers,  C.  J. — The  Mississippi  Central  B.  B.  Co.  was  origi- 
nally the  owner  of  the  land  sned  for,  and  as  such  executed,  on 
May  1,  1872,  a  mortgage  upon  it,  as  well  as  upon  all  its  other 
property,  real  and  personal,  to  secure  the  holders  of  its  bonds. 
This  mortgage  was  not  recorded  in  the  County  of  Copiah,  in  which 
this  land  is  situated.  In  April,  1874,  the  Mississippi  Central  R. 
E.  Co.  and  the  New  Orleans,  Jackson  and  Great  Northern  R.  R. 
Co.,  in  accordance  with  the  provisions  of  an  act  of  the  Legislature 
authorizing  the  step,  consolidated  and  merged  themselves  into  a 
new  corporation,  which  assumed  the  name  oi  the  New  Orleans,  St. 
Louis  and  Chicago  R.  R.  Co.  (This  corporation  must  not  be  con- 
founded with  the  present  defendant,  known,  by  an  inversion  of 
the  name,  as  the  Cnicago,  St.  Louis  and  New  Orleans  R.  R.  Co., 
and  which  is  the  later  creation  of  a  subsequent  organization.) 

Bv  the  terms  of  the  consolidation,  the  new  corporation  acquired 
all  the  property  and  franchises  and  assumed  all  the  debts  and  ob- 
ligations or  the  two  corporations  of  which  it  was  formed,  and  which 
became  extinct  by  its  creation.  On  the  17th  of  November,  1875, 
the  mercantile  firm  of  Faler  &  Co.  recovered  a  ludgment  against 
the  consolidated  company  in  the  Circuit  Court  ot  Copiah  County, 
the  same  being  based  on  a  default  of  its  duty  as  a  common  carrier. 

This  judgment  was  regularly  enrolled,  and  a  sale  of  the  land  in 
question  having  taken  place  under  it,  the  same  was  bought  by  Faler 
&  Co.,  the  plamtiffs  in  execution,  who  subsequently  conveyed  to 
the  plaintiff  in  this  suit.  Plaintiff's  title,  it  will  be^seen,  is  thus 
derived  through  a  judgment  rendered  against  the  consolidated  cor- 
poration, who  had  obtained  the  land  from  the  Mississippi  Central 
K.  R.  Co.,  the  grantor  of  the  unrecorded  mortgage.  This  unre- 
corded mortgage,  by  proceedings  in  the  United  States  District 
Court,  instituted  after  the  date  of  the  recovery  of  the  judgment  of 
Faler  &  Co.  in  the  Circuit  Court  of  Copiah  County,  was  ordered 
to  be  foreclosed  by  decree  rendered  on  March  6,  1876,  and  at  the 
sale  under  this  decree  defendants  became  the  purchasei^s  of  this 
land,  as  well  as  of  all  the  other  property,  rights,  and  franchises  of 
the  consolidated  corporation.  This  sale  took  place  more  than  a 
year  after  the  sale  under  the  Faler  &  Co.  judgment.  Defendants 
claim  title,  therefore,  under  the  unrecordea  mortgage,  and  for  the 
purposes  of  this  case  may  be  considered  as  the  assignees  of  that 
mortgage. 

Some  question  is  made  as  to  whether  the  consolidated  corpora- 
tion, through  a  judgment  against  which  plaintiffs  claim  title,  had 
actual  knowledge  of  the  unrecorded  mortgage  executed  by  the 
Mississippi  Central  R.  R.  Co.,  from  whom  mey  obtained  the  land. 
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We  do  not  think  that  the  consolidated  company,  or  those  who  have 
title  through  it,  can  be  heard  to  aver  ignorance  of  any  of  the  debts, 
contracts,  or  encnmbrances  of  either  of  the  companies  by  a  merger 
of  which  it  was  formed.  It  exists  and  was  created  by  an  absorp- 
tion of  those  companies.  The  acquisition  of  their  property  and 
franchises  gave  it  being,  and  the  payment  of  their  debts  and  the 
fulfilment  of  their  contracts  was  tlie  law  of  its  being. 

It  took  the  property  burdened  with  the  debts,  and  the  payment 
of  the  debts  constituted  the  consideration  to  be  paid  for  the  acqui- 
sition of  the  property.  It  held  the  property,  therefore,  charged 
with  a  trust  in  favor  of  all  who  had  liens  against  it  which  were 
valid  against  those  from  whom  it  was  derived. 

The  unrecorded  mortgage,  then,  bound  the  land  in  the  hands  of 
the  consolidated  corporation,  and  could  have  been  enforced  against 
it.  Can  it  be  defeated  by  a  creditor  of  the  consolidated  company, 
or  by  a  purchaser  under  a  judgment  against  it,  who  had  no  notice 
of  its  existence  ? 

If  the  consolidated  corporation  had  been  the  maker  of  the  unre- 
corded mortgage,  any  creditor  of  it  who  reduced  his  demand  to 
judgment  before  record  or  actual  notice  of  its  existence  would 
prevail  over  those  whose  rights  depended  upon  it.  Such  we  under- 
stand to  be  the  effect  of  our  registry  laws.  The  utterances  of  this 
court  have  not  always  been  harmonious  on  the  subject  of  the  rights 
of  judgment  creditors  and  purchasers  at  execution<sales  as  affected 
by  the  secret  rights  and  equities  of  third  persons.  Undoubtedly 
at  common  law  the  execution  purchaser  was  regarded  as  a  mere 
volunteer,  who  acquired  nothing  more  than  the  interest  of  the 
defendant  in  execution,  and  was  liable  to  be  defeated  by  any  one 
who  could  sjjow  a  legal  or  equitable  riffht  superior  to  that  of  the 
defendant ;  nor  did  it  matter  if  that  ri^t  was  unknown  to  all  the 
world,  provided  only  it  was  available  against  the  defendant. 

If  available  agaiilst  him,  it  was  equally  so  against  his  creditors 
and  assignees  by  operation  of  law. 

The  judgment  creditor  still  remains  to  some  extent  a  volunteer, 
and  it  is  still  true  that  a  purchaser  at  an  executiouHBale  obtains 
only  the  interest  of  the  defendant  in  execution,  except  where  the 
registry  laws  otherwise  provide.  But  those  laws  do  provide  that 
''every  conveyance,  covenant,  agreement,  deed,  mortgage,  and 
trust-deed  "  must  be  recorded  in  order  to  be  valid  ana  dSectual 
against  "subsequent  purchasers  and  all  creditors ;"  which  is  the 
same  thing,  of  course;  as  saying  that  these  conveyances  shall,  as  to 
creditors,  be  absolutely  void  unless  recorded. 

"Whenever  an  instrument  which  the  registry  laws  require  to  be 
recorded  has  been  made  by  a  grantor  having  a  beneficial  interest  in 
the  property  conveyed  which  is  vendible  under  execution,  and  such 
instrument  remains  unrecorded,  a  judgment  creditor,  who  has  no 
actual  notice  of  it,  nor  anything  to  put  him  on  inquiry,  may  sub- 
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ject  the  interest  of  the  grantor  exactly  as  if  he  had  made  no  such 
mstmment,  and  the  purchaser  at  the  execution  sale  will  obtain  a 
title  superior  to  the  rights  of  those  who  claim  bj,  through  or  under 
the  unrecorded  instrument. 

Where  the  grantor  is  without  beneficial  interest,  though  clothed 
with  a  naked  legal  title,  or  where  the  outstanding  equity  of  a 
third  person  is  such  as  arises  by  operation  of  law  and  is  incapable 
of  bemg  made  a  matter  of  record, — ^as,  for  instance,  where  it  is  a 
resulting  trust  or  a  vendor's  lien, — the  registry  laws  have  no  ap- 
plication ;  and  in  such  cases  the  judgment  creditor  remains,  as  at 
common  law,  a  mere  volunteer,  because  unprotected  by  any  statute. 
The  case  of  Kelly  v.  Mills,  41  Miss.  267,  is  an  instance  of  the  first 
class  of  cases  above  alluded  to,  though  in  the  opinion  there  deliv- 
ered the  distinction  here  pointed  out  is  not  sufficiently  dwelt  upon. 
The  turning-point  in  the  case,  and  the  feature  that  makes  the  de- 
cision correct,  was  the  fact  that  the  attached  debtor  (Griffing)  never 
had  any  actual  interest  in  the  property,  but  was  a  mere  naked 
trustee  for  others. 

The  case  of  Walton  v.  Hargroves,  42  Miss.  20,  illustrates  that 
class  of  cases  where  the  equity  asserted  is  one  that  needs  not  to  be 
recorded,  and  ordinarily  cannot  be.  It  was  a  case  of  a  vendor's 
lien,  the  creation  of  a  court  of  equity ;  and  as  no  record  of  it  was 
necessary,  it  was  held  that  there  was  nothing  to  shelter  the  pur- 
chaser at  execution-sale  from  its  operation. 

The  case  of  Henderson  v.  Downing,  24  Miss.  106,  illustrates  the 
general  class  of  cases  where  the  right  attempted  to  be  set  up 
against  the  purchaser  at  an  execution-sale  grows  out  of  an  instru- 
ment which  the  law  requires  to  be  recorded  in  order  to  be  eflEective 
against  creditors,  and  which  has  not  been  recorded.  It  was  cor- 
rectly held  that  the  execution  purchaser  obtained  a  good  title, 
though  the  instrument  was  recorded  before  he  bought,  because  the 
record  did  not  precede  the  judgment,  and  it  was  the  judgment 
which  fixed  the  rights  of  tie  parties.  To  the  same  effect  are 
Humphreys  v.  Merrill,  52  Miss.  92,  and  Longbridge  v.  Bowland, 
52  Miss.  546. 

Both  in  our  State  and  in  others  there  has  been  much  confusion 
of  utterance  on  this  subject,  in  consequence  of  a  failure  to  bear 
always  in  mind  the  change  wrought  by  the  registry  laws.  Un- 
doubtedly the  correct  doctrine  is  that  the  judgment  creditor  will 
subject  the  property  of  his  debtor,  stripped  of  all  demands  and 
interests  of  others,  which  must  be  evidenced  by  written  instruments 
required  bv  law  to  be  recorded,  but  which  have  not  been  recorded, 
ana  of  which  he  has  had  no  notice  before  judgment ;  provided,  the 
property  be  such  as  is  subject  to  the  lien  of  the  judgment.  In  all 
other  cases  the  creditor  remains,  as  at  common  law,  a  mere  volun- 
teer, taking  only  the  actual  interest  of  his  debtor,  and  liable  to  be 
defeated  by  anything  that  would  divest  the  debtor  himself  of  the 
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property.  Such  is  the  doctrine  annomieed  with  mare  or 
tinctnefis  in  several  of  our  own  caaes,  and  eqwdaDj  in  the  reoent 
caae  of  Duke  v.  Clarke,  ante,  p.  465 ;  and  soeh  is  stated  in  B<»er 
on  Judicial  Sales  (sects.  707,  708)  to  be  the  later  and  better  doo- 

trine  elsewhere. 

We  have  been  speaking  of  the  rights  of  the  creditor  as  gainst 
those  claiming  under  secret  conveyances  from  his  debtor*  bat  the 
case  in  hand  is  not  of  that  character.  Neither  the  plaintiff  nor 
their  grantor  here,  are  or  ever  were  the  creditors  of  ine  grantor  in 
the  unrecorded  mortgage,  bnt  of  the  grantee  under  that  instrument. 
The  Mississippi  Central  R.  B.  Co.  made  the  mortage,  and  after- 
wards by  consolidation  conveyed  the  land  to  the  ^ew  Orleans.  St 
Louis,  and  Chicago  B.  B.  Co.  It  was  this  latter  company  that 
became  the  debtor  of  Faler  &  Co.,  and  it  was  as  their  property 
that  the  land  was  sold.  The  question  presented,  therefore,  is, 
wliether  the  creditors  of  a  subsequent  grantee  are  so  protected  by 
the  registry  acts  that  they  can  resist  the  attacks  of  one  holding 
under  a  secret  conveyance,  made  by  the  grantor  of  their  creditor 
before  tlie  propertv  came  into  the  ownership  of  the  latter.  AVho 
are  "  the  creditors''  referred  to  in  those  acts  f  Are  they  the  credi- 
tore  only  of  him  who  makes  the  secret  conveyance,  or  does  the 
term  embrace  all  who  may,  through  all  time,  give  credit  to  one 
who  is  clothed  with  the  record  title  to  the  property  ? 

It  is  insisted,  with  very  gi-eat  earnestness  and  abilitv,  that  the 
object  of  the  registry  acts  is  to  give  record  notice  to  all  the  world 
of  the  exact  condition  of  the  title  to  real  estate,  so  that  all  men, 
whether  they  propose  to  become  purchasers  from  or  creditors  of 
him  who  claims  to  be  owner,  can  rely  with  perfect  trnst  and  con- 
fidence upon  the  public  records. 

It  is  further  insisted  that  "  all  creditors"  are  placed  by  the  law 
upon  the  same  footing  as  "subsequent  purchasers,"  and  as  the 
latter  are  protected  where  they  buy  in  good  faith  from  a  grantee 
who  has  notice  of  the  unrecorded  instrument,  so  must  the  former 
be  also.  An  exhaustive  search  of  the  authorities  fails  to  bring  to 
light  any  adjudicated  case  sanctioning  this  view.  While  it  is  true 
that  there  is  great  dearth  of  direct  adjudication  upon  the  point 
either  way,  it  seems  universally  to  have  been  assumed,  and  has 
been  quite  frequently  declared,  both  in  this  State  and  elsewhere, 
that  the  purchasers  and  creditors  referred  to  are  purchasers  from 
and  creditors  of  the  grantor  in  the  unrecorded  instrument,  and  that 
it  is  such  purchasers  and  creditors  only  who  are  protected.  As  to 
these,  the  purchasers  must  be  "  subsequent"  ones ;  while  "  all  credi- 
tors," whether  subsequent  or  antecedent,  are  embraced,  provided 
they  have  acquired  hens  before  notice,  actual  or  constructive,  of 
the  secret  conveyance. 

This  point  was  expressly  decided  by  the  Supreme  Court  of  the 
United  States  in  Pierce  v.  Turner,  5  Cranch,  154 ;  and  though  one 
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jndge  dissented  on  the  special  facts  of  the  case,  even  he  admitted, 
as  a  general  proposition,  that  creditors  of  the  grantee  in  a  secret 
conveyance  were  not  protected  by  the  statutes  from  the  effects  of 
a  previous  unrecorded  instrument  made  by  his  grantor,  of  which 
he  had  notice,  though  his  creditors  did  not.  Tnis  seems  correct 
on  principle.  The  terms  "  debtor"  and  *'  creditor"  are  correlative 
in  character,  and  unless  something  appears  to  indicate  a  contraiy 
intention,  we  must  understand  the  one  as  referring  to  the  other. 
So,  when  the  statute  speaks  of  the  secret  conveyance  of  a  grantor 
being  invalid  as  to  creditors,  unless  some  other  intention  is  in  some  . 
way  indicated  we  must  understand  the  term  as  referring  alone  to 
his  creditors.  All  other  creditors,  therefore, — that  is  to  say,  credi- 
tors of  all  other  persons, — ^not  being  embraced  in  the  statute,  re- 
main as  at  common  law. 

To  the  suggestion  that  the  object  of  the  statute  was  to  put 
"subsequent  purchasers"  and  "all  creditors"  upon  the  same  foot- 
ing, and  that  as  subsequent  purchasers  from  a  second  grantee  of 
the  grantor  in  the  secret  conveyance  were  protected,  so  must  the 
creditors  of  such  grantee  be  also,  there  are  two  conclusive  answers. 

If  it  be  true  that  subsequent  purchasers  from  persons  other  than 
the  secret  grantor  are  protected  by  the  statute,  it  is  because  they 
may  still  be  deemed  purchasers  from  him  where  they  have  bought 
from  his  grantee ;  since,  in  such  case,  their  title  is  derivative,  and 
80  flows  through  and  from  him  that  they  are  mediately,  though 
not  immediately,  purchasers  from  him.  Creditors,  on  the  con- 
trary, occupy  no  such  relation  to  each  other  or  to  the  successive 
owners  of  the  property.  The  claim  of  each  is  collateral  to,  discon- 
nected from,  and  independent  of  the  other,  without  any  chain  to 
bind  the  creditors  of  one  to  the  creditors  of  the  other,  though  both 
may  have  looked  for  satisfaction  to  the  same  property,  owned  in 
turn  by  their  respective  debtors.  In  no  possiole  way,  therefore, 
can  language  intended  by  the  statute  to  be  applied  to  the  creditors 
of  him  of  whose  secret  acts  the  law-giver  is  speaking,  be  extended, 
upon  any  idea  of  privity,  to  the  creditors  of  a  subsequent  holder 
01  the  property. 

But  it  is  not  true  that  the  registry  acts  protect  or  were  intended 
to  protect,  those  who  buy  from  remote  holders  of  the  property. 
Such  purchasers  are  protected  by  the  common  law  and  by  their 
own  good  faith,  or  that  of  their  vendors.  If  their  vendors  have 
had  no  notice  of  the  unrecorded  deed,  they  will  obtain  a  good  title 
by  reason  of  that  fact,  though  they  themselves  knew  of  it.  If 
their  vendors  knew  of  it,  but  they  did  not,  the  same  result  will 
follow  because  of  their  own  good  faith ;  and  these  results  follow, 
not  by  reason  of  the  registry  acts,  but  because  such  was  the  law 
centuries  before  these  statutes  were  enacted.  The  registry  acts 
operate,  not  for  the  protection  of  those  who  buy  in  good  faith, 
property  which  the  owner  has  already  sold  to  another,  but  for  the 
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protection  of  the  first  buyer  who,  b^  recording  his  deed,  can  give 
notice  to  all  the  world  without  taking  possession.  The  creditor, 
on  the  contrary,  whom  the  common  law  regards  as  a  mere  volun- 
teer, is  dependent  wholly  on  the  statute,  and  where  its  letter  faiLs, 
is  utterly  witliout  protection. 

In  the  case  at  bar,  if  the  plaintiff  company  had  bought  the  land 
in  controversy  from  the  consolidated  corporation  for  value,  and 
without  notice  of  the  unrecorded  mortgage  executed  by  the  pre- 
vious owner,  the  title  would  have  been  perfect  though  its  vendor 
had  knowledge  of  that  mortgage.  That  its  good  faith  will  not 
alike  protect  where  it  derives  title  through  an  execution-sale  is 
due  to  the  fact  tliat  no  statute  so  declares,  and  that  from  the  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary  the  law 
has  been  otherwise. 

A  deed  or  mortgage  taken  in  good  faith  from  one  who  know- 
ingly holds  property  encumbered  by  a  secret  lien  will  always  defeat 
tlie  lien ;  a  judgment  confessed  or  recovered  will  not,  except  where 
the  secret  hen  nas  been  created  by  the  judgment  debtor,  and  is  of 
such  character  as  is  required  by  the  registry  laws  to  be  recorded, 
but  has  not  been  recorded.  If  the  distinction  seems  without  in- 
trinsic merit,  it  must  be  abolished  by  other  departments  of  the 
government  than  the  judiciary ;  and  until  it  has  been  done,  we  can 
only  say  that  time  out  of  mind  such  has  been  the  common  law  of 
England,  and  that  as  to  it  we  must  regard  our  law-givers  as  say- 
ing, with  the  barons  at  Bunnymede,  INolumus  leges  Anglisa  mu- 
tan. 

Judgment  affinned. 


Metsb 

V. 

Johnston  and  Stewakt. 

(64  Alabama  EeportB,  603.) 

The  additional  evidence  in  this  case  introduced  since  the  former  decision 
(58  Ala.  287-860),  showing  the  condition  and  resources  of  the  two  Georgia 
companies  which  were  united  with  the  Alabama  and  Tennessee  Rivers  Rul- 
road  Company,  and  the  several  statutes  relating  to  the  organization  of  th% 
three  companies  respectively,  and  authorizing,  ratifying,  and  confirming  the 
consolidation,  examined  with  special  reference  to  the  terms  of  the  consolida- 
tion, and  hyld  not  to  change  the  decision  formerly  announced — that  the  two 
Georgia  companies  were  thereby  dissolved  and  merged  in  the  Alabama  com- 
pany, then  known  as  the  Alabama  and  Tennessee  Rivers  Railroad  Company, 
which  was  continued  in  existence,  but  with  enlarged  powers  and  extended 
franchises,  under  the  name  of  the  Selma,  Rome,  and  Dalton  Railroad  Com- 
pany. 

When  a  cause  is  brought  before  this  court  a  second  time,  whether  on  the 
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same,  or  on  a  different  state  of  pleadings  and  proof,  the  court  is  required  to 
pronounce  the  law  according  to  the  opinion  which  it  may  then  entertain, 
without  regard  to  the  former  decision  (Code,  $  8951) ;  but  the  lower  court, 
to  which  the  cause  was  remanded,  is  concluded  by  the  former  opinion,  and 
cannot  again  examine  the  questions  then  decided,  except  so  far  as  new  evi- 
dence  may  require  a  modification  or  change. 

The  legal  effect  of  an  agreement  for  the  consolidation  of*  several  railroad 
companies,  and  of  the  several  statutes  authorizing  and  ratifying  such  consoli- 
dation, is  a  judicial  question,  which  the  court  must  consider  and  decide ;  and 
**  in  a  litigation  invoMng  the  nature  and  obligations  of  an  institution  like 
this  railroad  company  [Selma,  Rome,  and  Dalton],  and  in  which  the  interests 
concerned,  public  and  private,  are  so  many,  various,  and  important,  it  is  not 
within  the  province  of  counsel,  or  their  clients,  to  determine  by  agreement 
among  themselves  the  relations,  rights,  and  duties,  which  the  law  makes, 
consequent  upon  the  acts  and  transactions  set  forth  and  established." 

The  words  consolidate  and  consolidation,  as  used  in  statutes  authorizing  and 
ratifying  the  union  or  combination  of  several  railroad  corporations  into  one, 
have  not  acquired  a  recognized  judicial  construction,  which  imports  that  all 
the  companies  are  dissolved  and  merged  into  one  new  company :  on  the  con- 
trary, the  terms  are  equally  applicable  to  a  union  of  two  or  more  companies 
in  such  a  way  that  one  of  them  is  continued  in  existence,  though  under  a 
new  name,  and  with  enlarged  powers,  while  the  others  are  merged  in  and 
absorbed  by  it;  and  when  the  statute  authorizes  the  companies  to  unite  and 
consolidate  ''to  such  an  extent,  and  upon  such  terms,  as  may  be  agreed  on 
by  and  with  the  company  or  companies  entering  into  agreement  with  them," 
the  character  of  the  consolidation  is  determined  by  the  stipulations  of  the 
agreement. 

The  articles  of  agreement  between  the  Alabama  and  Tennessee  Rivers  Rail- 
road Company,  the  Georgia  and  Alabama  Railroad  Company,  and  the  Dalton 
and  Jacksonville  Railroad  Company,  entered  into  on  the  8th  of  August,  1866, 
after  reciting  that  the  three  companies  ''are  fully  authorized  to  unite  to- 
gether, so  as  to  form  one  consolidated  company,  with  all  the  rights,  powers, 
privileges,  and  franchises  now  belonging  to  either  of  said  parties;"  and  that 
It  "  is  to  the  interest  of  each  of  said  parties  to  unite  together  into  one  com- 
pany, so  as  to  complete,  own,  and  use  one  continuous  railroad,  from  Selma, 
by  way  of  Rome,  to  Dalton,  under  the  authority  and  control  of  one  set  of 
officers"— contained  the  following  stipulations :  1.  That  the  said  companies 
"  be,  and  they  are  hereby,  united  together,  and  consolidated  into  one  com- 
pany, with  all  the  rights,  powers,  privileges,  and  franchises  which  now  be- 
long to  either  one  and  all  of  said  companies."  2.  That  "all  the  property, 
real,  personal,  and  mixed,  and  all  franchises  now  belonging  to  either  one  of 
the  parties  to  this  contract,  are  hereby  declared  to  be  the  property  and  fran- 
chises of  the  consolidated  company."  3.  That  "  each  and  every  stockholder 
in  either  of  the  said  companies,  who  has  paid  his  or  her  subscription  of  stock, 
shall  be  a  stockholder,  to  the  extent  of  such  payment,  in  the  consolidated 
company."  4.  That  '^  the  president  and  board  of  directors  of  the  Alabama 
and  Tennessee  Rivers  Railroad  Company  shall  hnve  and  exercise  full  power 
and  control  over  all  the  property  of  all  of  said  companies,  hereby  made  the 
property  of  the  consolidatea  company,  and"  they  "shall  c^use  the  railroad 
which  is  now  completed,  from  Selma  to  Blue  Mountain,  to  be  extended  and 
completed,  from  Blue  Mountain,  by  way  of  Rome,  to  Dalton,  over  the  best 
and  most  practicable  route ;  and,  to  enable  them  to  do  so,  and  to  liquidate 
the  debts  of  said  company,  they  are  hereby  authorized  to  issue  bonds,  and 
execute  a  mortgage  or  mortffages  on  any  part  or  all  of  the  property  and  fran- 
chises of  all  of  said  companies,  including  the  road-bed  and  right  of  way  from 
Selma  to  Dalton."  5.  That  "all  the  debts,  contracts,  obligations,  and  lia- 
bilities of  each  of  the  parties  to  this  contract  are  hereby  assumed  by  the 
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consolidated  company  fonned  under  this  contract."    6.  That  "  all  acts,  con- 
tracts, and  obligations,  done  and  made  or  assumed,  by  and  under  the  author- 
ity of  the  president  and  directors  of  tbe  Alabama  and  Tennessee  Rivers  Rail- 
road Company,  and  all  such  acts,  contracts,  and  obligations  hereafter  done, 
made,  or  assumed,  by  or  under  the  authority  of  said  president  and  directors, 
shall  be  valid  and  binding  on  all  of  said  companies  hereby  consolidated  into 
one."    7.  That  **at  the  next  annual  meeting  of  the  stockholders  of  the  Ala- 
bama and  Tennessee  Rivers  Railroad  Company,  all  the  stockholders  of  each 
one  of  the  said  companies  shall  have  a  right  to  vote,  either  in  person  or  by 
proxy,  according  to  the  amount  of  his  or  her  stock."    8.  ''Each  of  the  par- 
ties to  this  contract  shall  ask  of  the  legislatures  of  their  respective  States  the 
enactment  of  a  law,  giving  one  name  to  all  of  said  companies  hereby  consoli- 
dated under  authority  from  each  of  said  States."    9.  ''The  railroad  to  be 
extended  and  constructed  under  this  contract  shall  be  extended,  by  way  of 
Rome,  to  Dalton ;  at  each  of  which  places  suitable  buildings  are  to  be  erected 
for  the  accommodation  of  the  people."    10.  "  Until  a  common  name  shall  be 
lawfully  given,  under  which  the  franchises  of  each  of  said  companies  shall 
be  united,  the  Alabama  and  Tennessee  Rivers  Railroad  Company  shall  be  the 
active  and  controlling  corporation ;  and  the  organization  of  the  other  com- 
panies may  be  continued  until  then,  for  the  purpose  only  of  preserving  and 
enabling  the  acting  and  controlling  company  to  exercise  the  franchises  here- 
by consolidated  with  the  franchises  of  said  acting  and  controlling  company; 
and  all  the  contracts  and  obligations,  which  may  be  entered  into  or  made  for 
said  consolidated  company,  shall  be  done,  until  a  common  name  shall  be  law- 
fully given  as  aforesaid,  in  the  name,  and  in  accordance  with  the  franchises 
of  the  Alabama  and  Tennessee  Rivers  Railroad  Company."    11.  "No  fur- 
ther payment  shall  be  required  on  subscriptions  for  stock*'  in  either  of  the 
Georgia  companies,  "  but  any  subscriber  to  the  stock  of  either  of  said  com- 
panies shall  have  the  right,  at  any  time  within  three  years,  to  pay  a  part,  or 
all  of  his  subscription,  according  to  the  terms  thereof;  and  such  payment 
shall  make  the  party  a  stockholder  of  the  consolidated  company.'*    Held, 
that  the  consolidated  company  under  this  contract,  since  known  as  the  Sel- 
ma,  Rome,  and  Dalton  Railroad  Company,  was  not   a  new  corporation, 
formed  by  the  dissolution  and  merger  of  the  three  original  companies,  but 
was  the  Alabama  and  Tennessee  Rivers  Railroad  Company,  continued  in  ex- 
istence under  a  new  name,  and  with  enlarged  franchises. 

Neither  the  adoption  of  a  new  name  by  a  corporation,  sanctioned  by  legis- 
lative authority,  nor  the  legislative  grant  of  new  powers,  changes  the  identity 
of  the  corporation  or  creates  a  new  one ;  consequently,  the  acts  of  the  legis- 
latures of  Georgia  and  Alabama,  ratifying  the  consolidation  effected  by  agree- 
ment between  the  Alabama  and  Tennessee  Rivers  Railroad  Company  and  tbe 
two  Georgia  companies  (the  Georgia  and  Alabama,  and  the  Dalton  and  Jack- 
sonville), by  which  it  was  declared  that  the  consolidation  of  said  three  com- 
panies, "so  as  to  form  one  consolidated  railroad  company  for  the  construc- 
tion and  use  of  a  railroad  to  be  constructed  from  Blue  Mountain,  in  Alabama, 
as  a  continuation  of  tbe  Alabama  and  Tennessee  Rivers  Railroad,  by  way  of 
Rome,  to  Dalton,  in  Georgia,  be,  and  the  same  is  hereby,  ratified  and  ap- 
proved, and  the  consolidated  company,  acting  by  its  board  of  directors,  shidl 
be,  and  is  hereby,  authorized  and  empowered  to  adopt  the  corporate  name 
and  style  of  the  Selma,  Rome,  and  Dalton  Railroad  Company,  and  to  adopt 
as  its  charter,  the  charter  of  the  said  Alabama  and  Tennessee  Rivers  Railroad 
Company  as  now  existing,  with  all  the  amendments  thereto" — simply  gave 
legal  recognition  and  effect  to  the  agreement  of  the  parties,  and  did  not  cre- 
ate a  new  corporation. 

The  legal  effect  of  the  consolidation  of  these  railroad  companies  being  de- 
termined by  the  provisions  of  the  contract  between  them,  and  of  the  several 
statutes  authorizing  and  ratifying  it,  subsequent  acts  on  the  part  of  the 
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board  of  directors  of  the  consolidated  company,  or  conveyances  executed  by 
them,  indicating  an  opinion  by  them  that  they  were  acting  for  a  new  corpo- 
ration, cannot  imect  the  identity  of  the  corporation,  or  the  legal  rights  and 
liabilities  resulting  from  that  identity. 

The  mortgage,  or  deed  of  trust,  executed  by  the  Alabama  and  Tennessee 
Riyers  Railroad  Company,  on  the  Ist  July,  1852,  conveyed  to  Lamar  and 
Hallett,  as  trustees,  *'  the  railroad  constructed  and  to  be  constructed  by  the" 
said  company,  *^  with  all  the  appurtenances  thereof,  including  all  lands, 
houses,*' etc.,  *< franchises,  privileges,  and  rights,  and  all  other  property, 
real  and  personal,  now  owned,  or  which  may  be  hereafter  owned  by  the  said  '* 
company,  *<and  all  subscriptions  to  their  capital  stock,  together  with  all  the 
tolls,  incomes,  issues,  and  profits,  which  may  accrue  from  said  railroad,  or 
from  any  other  source  whatever  ;**  and  contained  full  covenants  for  further 
assurances  and  conveyances,  as  might  be  deemed  necessary  '^  for  the  better 
carryinff  into  effect  the  objects  and  purposes  of  this  indenture,  and  of  making 
more  enectual  the  Hen  hereby  intended  to  be  created,  and  to  embrace  the 
said  railroad,  and  the  future  construction  thereof,  together  with  all  the  other 
property,  means,  and  effects,  intended  hereby  to  be  mortgaged,  as  shall  here- 
after be  required,  so  as  to  make  the  security  and  lien  aforesaid  at  all  times  as 
perfect,  complete,  and  effectual  as  practicable."  Held,  re-affirming  the  for- 
mer decision,  that  this  deed  conveyed  the  entire  railroad  from  Selma  to  the 
Georgia  State  line,  as  completed  by  the  Selma,  Rome,  and  Dalton  Railroad 
Company,  notwithstanding  the  consolidation  with  other  companies,  the 
change  of  name,  and  the  deflection  from  the  route  contemplatea  when  the 
deed  was  made. 

ffdd,  also,  as  on  the  former  appeal,  that  although  this  mortgage  purported 
to  convey  '^all  lands  now  owned,  or  which  may  be  hereafter  owned  by"  the 
corporation,  lands  acquired  under  the  grant  by  Congress  in  1856  and  the  con- 
firmatory statute  of  1858  did  not  pass  by  it,  since  the  company  had  no  power 
to  accept  such  a  grant  when  the  mortgage  'V^as  executed,  and  the  acquisition 
of  such  lands  was  not  then  contemplated. 

Meldf  also,  as  on  the  former  appeal,  that  all  the  rolling-stock  afterwards 
acquired  by  the  company,  whether  under  its  old  or  its  new  name,  passed  by 
the  mortgage,  but  subject  to  any  valid  liens  existing  at  the  time  of  the  ac- 
quisition; and  that  the  rolling-stock  acquired  or  used  by  A.  D.  Breed,  while 
operating  the  road  under  his  contract  with  the  company,  and  transferred  by 
him  to  the  New  York  Guaranty  and  Indemnity  Company,  title  thereto  never 
having  vested  in  the  railroad  company,  did  not  pass. 

Payments  made  by  the  receivers  while  operating  a  railroad,  to  connecting 
roads,  for  freights  received  belonging  to  them,  **  according  to  a  necessary 
usage  in  the  business  of  connecting  railroads,"  are  properly  allowed  to  them 
as  a  credit. 

Appeal  from  the  Chancery  Conrt  of  Dallas. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  19th  March,  1878,  by  James 
B.  Johnston  and  John  A.  Stewart,  as  trustees  under  a  mortgage,  or 
deed  of  trust,  executed  to  them,  on  the  Ist  October,  1867,  by  the 
Selma,  Bome,  and  Dalton  Bailroad  Company ;  and  prayed  the  ap- 
pointment of  a  receiver  or  receivers,  to  take  possession  of  the  rail- 
road and  operate  it,  pending  the  suit,  under  the  orders  of  the 
court,  a  foreclosnre  of  the  mortgage,  or  deed  of  trust,  an  adjust- 
ment of  various  conflicting  liens  and  claims,  a  sale  of  the  property, 
and  general  relief.  The  complainants  filed  the  bill  on  behalf  of 
themselves,  and  of  all  other  creditors  of  the  company,  against  the 
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corporation  itself,  and  a^inst  varions  persons  who  claimed  liens  on 
its  property.  On  appeal  to  this  conrt  at  its  Jnne  term,  1875,  nu- 
merous errors  were  assigned  by  several  of  the  parties  in  interest ; 
and  the  chancellor's  decree  was  then  reversed,  and  the  cause  re- 
manded for  further  proceedings,  as  shown  by  the  report  of  the 
case — ^Meyer  v,  Johnston  and  Stewart,  53  Ala.  237-360 — ^to  which 
reference  is  made  for  a  full  statement  of  many  facts,  which  it  is 
not  necessary  to  repeat  in  this  place.  The  principal  questions  then 
discussed  and  decided  were — 1st,  the  legal  identi^  of  the  Selma, 
Rome,  and  Dalton  Railroad  Company  and  the  former  Alabama 
and  Tennessee  Rivers  Railroad  Company,  which  latter  company 
had  been  united  and  consolidated  witn  two  Georgia  corporations, 
known  respectively  as  the  Georgia  and  Alabama  Railroad  Com- 
pany, and  the  Dalton  and  Jacksonville  Railroad  Company ;  2d,  the 
operation  and  effect  of  the  mortgage,  or  deed  of  trust,  under  which 
the  complainants  claimed,  as  conveying  property  and  rights  of 
property  to  which  conflicting  liens  and  claims  were  asserted  by  the 
several  defendants ;  and  3d,  the  legality  and  effect  of  various  acts 
and  transactions  by  the  receivers.  As  the  cause  is  now  presented, 
a  more  condensed  statement  of  the  facts  will  be  sufficient,  aided  by 
a  reference  to  the  former  report. 

The  Alabama  and  Tennessee  Rivers  R.  R.  Co.  was  incorporated 
under  an  act  of  the  General  Assembly  of  Alabama,  approved 
March  4th,  1848,  entitled  "  An  act  to  incorporate  the  Alabama 
and  Tennessee  Rivers  Railroad  Company ;"  by  which  it  was  pro- 
vided (section  3),  "  that  said  railroad  snail  extend  from  some  point 
on  the  Alabama  river,  at  or  near  the  town  of  Selma,  in  the  county 
of  Dallas,  to  some  convenient  point  on  the  Tennessee  and  Coosa 
Railroad,  and  may  be  and  hereby  is  authorized  to  connect  with  the 
same."  Session  Acts  1847-8,  pp.  265-70.  The  charter  contained 
no  other  words  or  provisions  descriptive  of  the  route  of  the  pro- 

Eosed  road-  There  was  then  no  such  Railroad  in  existence  as  that 
erein  designated  as  the  "  Tennessee  and  Coosa  railroad ;"  but  an 
act  had  been  passed  by  the  General  Assembly  in  January,  1844, 
incorporating  a  companv  to  build  a  road  which,  as  described  in  the 
charter,  "  shall  extend  from  some  point  at  or  near  Gunter's  Land- 
ing [now  Guntersville]  on  the  Tennessee  river,  to  the  most  eligible 
point  on  the  Coosa  river,  between  the  base  of  Lookout  Mountain 
and  the  Ten  Islands  Shoals,  and  shall  be  located  with  a  view  to  the 
extension,  at  some  future  day,  to  some  point  on  the  Alabama  river.'^ 
Session  Acts  1843-4,  pp.  170-75.  The  Alabama  and  Tennessee 
Rivers  R.  R.  Co.  immediately  organized  under  its  charter,  com- 
menced work  at  Selma,  and  in  1852  had  surveyed  and  located  its 
road  from  that  place  by  way  of  Blue  Mountain  and  Jacksonville, 
to  Gadsden  on  the  Coosa  river,  which  was  supposed  to  be  the 
objective  point  of  the  road  from  Guntersville;  and  it  was  engaged 
in  work  at  several  places  along  that  route.    On  the  first  July,  185% 
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said  company  executed  a  mortgage,  or  deed  of  trust,  to  G.  B. 
Lamar  and  W.  B.  Hallett  as  trustees,  to  secure  bonds  to  the 
amount  of  $838,000,  which  it  proposed  to  issue.  The  following 
are  the  material  provisions  of  this  deed  : 

"  Whereas  the  parties  of  the  first  part,  by  virtue  and  in  pursu- 
ance of  the  powers  conferred  by  their  act  of  incorporation,^  etc., 
"  are  now  engaged  in  constructing  a  railroad  in  the  State  of  Ala- 
bama, on  the  route  authorized  by  the  acts  aforesaid — that  is  to  say, 
from  the  Alabama  river,  at  or  near  the  city  of  Selma,  northward, 
through  portions  of  the  counties  of  Dallas,  Autauga,  Perry,  Bibb, 
Shelby,  Talladega,  Benton,  and  Cherokee,  in  the  direction  of  the 
Tennessee  river  ;  the  route  of  which  railroad  has  been  surveyed 
and  duly  located  by  the  parties  of  the  first  part,  or  their  authorized 
board  of  directors  :  And  whereas  the  parties  of  the  first  part  are 
desirous  of  raising,  on  their  credit,  the  sum  of  $500,000,  to  be 
applied  to  the  construction  of  said  railroad ;  and  in  the  exercise 
of  their  corporate  powers,  conferred  upon  them  by  the  acts  of 
the  legislature  aforesaid,  for  this  purpose,  have  executed,  and  pro- 
pose and  design  to  issue  and  dispose  of  their  bonds — that  is  to  say, 
live  hundred  bonds,  for  the  sum  of  $1000  each ;  which  bonds  are 
substantially  in  the  form  following,"  etc.  "  Now,  therefore^  this 
indenture  vritnesseth,  that  the  said  parties  of  the  fii-st  part,  the 
better  to  secure  and  provide  for  the  payment  of  said  bonds  re- 
spectively, vrith  the  interest  to  accrue  thereon,  and  also  to  provide 
for  the  payment  and  security  of  such  other  bonds  as  the  party  of 
the  first  part  may  hereafter  execute  and  issue,  not  exceeding  the 
sum  of  $338,450,  on  the  terms  and  conditions  hereinafter  stated, 
and  in  consideration  of  one  dollar  in  hand  paid,"  etc.,  "have 
granted,  conveyed,  transferred  and  set  over,  and  do  by  this  inden- 
ture ^ant,  convey,  transfer  and  set  over,  to  the  parties  of  the 
second  part,  and  the  survivor  of  them,  in  trust  as  hereinafter  pro- 
vided, and  to  his  and  their  successors  in  the  trust,  the  railroad  con- 
structed and  to  be  constructed  by  the  parties  of  the  first  part,  as 
aforesaid,  with  all  the  appurtenances  tnereof,  including  all  lands, 
houses,  structures,  fixtures  and  machinery,  piers  and  wharves, 
and  franchises,  privileges  and  rights,  and  all  other  property,  real 
and  personal,  now  owned  and  which  may  be  hereaiter  owned  by 
the  parties  of  the  first  part ;  including,  also,  all  subscriptions  to 
their  capital  stock,  together  with  all  the  tolls,  incomes,  issues  and 
profits,  which  may  accrue  from  the  said  railroad,  or  from  any 
other  source  whatever,  to  the  parties  of  the  first  part ;  and  includ- 
ing, also,  the  proceeds  and  avails  of  all  bonos  which  mav  be 
issued  or  disposed  of  by  the  parties  of  the  first  part.  To  have 
and  to  hold,"  etc.  "  And  the  parties  of  the  first  part,  by  this  in- 
denture, further  covenant  and  agree  to  make,  execute  and  deliver 
all  such  other  assurances,  instruments  and  conveyances,  as  sliall 
from  time  to  time  be  necessary,  and  that  the  parties  of  the  second 
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part  may  reasonably  desire,  or  their  connsel,  learned  in  the  law^ 
may  reasonably  advise,  for  the  better  carryinff  into  effect  tlie  objects, 
and  purposes  of  this  indenture,  and  of  msSing  the  lien  hereby 
intended  to  be  created  more  effectual,  and  to  embrace  the  said 
railroad,  and  the  futui'e  construction  thereof,  together  with  all 
the  property,  means  and  effects  intended  hereby  to  be  mortgafl:ed, 
as  snail  hereafter  be  required,  so  as  to  make  the  security  and  lien 
aforesaid,  and  by  this  indenture  intended  to  be  created,  at  all  times 
as  perfect,  complete,  and  effectual  as  practicable."  The  deed  then 
gives  the  trustees  power  to  take  possession  and  sell,  on  default 
being  made  in  payment  of  principal  or  interest  on  the  bonds,  and 
to  convey  to  the  purchaser ;  and  there  is  a  further  provision  for  an 
additional  issue  of  bonds,  to  the  amount  of  $338,450,  after  one 
hundred  miles  of  the  road  shall  have  been  completed. 

Lamar,  one  of  the  trustees  in  this  deed,  was  made  a  defendant 
to  the  bill,  Hallett  having  died  before  it  was  filed ;  and  he  filed 
an  answer,  asserting  his  rights  under  the  deed,  and  claiming  a  prior 
lien  on  all  the  property  in  controversy ;  and  on  liis  death  pending 
the  suit,  it  was  revived  in  the  name  of  Louis  H.  Meyer,  who  was 
his  successor  in  the  trust,  and  who  is  now  the  appellant.  He 
claimed,  also,  that  about  440,000  acres  of  land  passed  to  the  trustees 
under  this  deed,  being  a  portion  of  the  public  lands  which  were 
granted  to  the  State  by  act  of  Congress  approved  June  3d,  1856, 
and  by  the  State  granted  to  said  railroad  company,  by  act  approved 
January  20th,  1858.  This  statute  may  be  found  m  the  Session 
Acts  of  1859-60,  pp.  3-4,  having  been  accidentally  omitted  from  the 

Sublished  laws  of  1857-8.  By  the  firct  section  of  said  act  it  was 
eclared,  "  that  the  lands,  francliises,  rights,  powers  and  privileges, 
granted  to  and  conferred  upon  the  State  of  Alabama"  by  said  act 
of  Congress,  "  be,  and  the  same  are  hereby,  accepted,  with  the 
restrictions,  and  upon  the  terms  and  conditions  contained  in  the 
said  act  of  Congress ;"  and  by  the  second  section,  "  that  so  much 
of  the  lands,  rignts,  interests,  franchises,  powers  and  privileges,  as 
are  or  may  be  granted  and  conferred,  in  pursuance  of  said  act  of 
Congress,  to  aid  in  the  construction  of  a  railroad  from  Selma 
to  Gadsden,  called  and  designated  in  said  act  of  Congress  ^  the 
Coosa  and  Alabama  Railroad  from  Selma  to  Gadsden,*  are  hereby 
disposed  of,  granted  to,  conferred  upon,  and  vested  in  the  Ala- 
bama and  Tennessee  Rivers  Railroad  Company." 

On  the  17th  January,  1865,  the  railroad  company  executed 
another  mortgage,  or  deed .  of  trust,  to  Charles  G.  Edwards  as 
trustee,  to  secure  other  bonds  which  the  company  proposed  to 
issue,  to  the  amount  of  $300,000.  This  deed  purported  to  convey 
"  one  hundred  miles  of  the  railroad  of  said  company,  constructal^ 
commencing  at  the  commencement  of  the  railroad  oi  said  company 
in  the  city  of  Selma,  with  all  the  appurtenances  thereof,  including 
all  the  lands,  houses,  structures  and  fixtures,  now  owned,  or  which 
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may  be  hereafter  owned  by  said  company,  attached  or  pertaining 
to,  or  which  may  be  attached  or  pertaining  to  the  said  one  hnn- 
died  miles  of  said  railroad,  with  the  frandiises  of  said  company, 
80  far  as  the  same  may  relate  or  extend  to  the  nse,  occnpation  or 
ownership  of  the  said  first  one  hundred  miles  of  said  railroad,  to- 
gether with  all  the  implements,  machinery,  and  appurtenances  now 
owned  by  said  company,  and  pertaining  to  and  in  and  about  the 
work  and  business  of  said  conipany,  in  the  said  first  «one  hundred 
miles  of  said  railroad,"  etc.  Edwards,  the  trustee  in  this  mort- 
gage, was  dead  when  the  bill  in  this  case  was  iiled,  and  no  successor 
m  the  trust  seems  to  have  been  appointed.  Of  the  bonds  secured 
by  this  mortgage,  some  had  been  paid  and  cancelled,  and  some 
were  alleged  to  be  held  by  Mrs.  H.  E.  Reynolds,  as  the  adminis- 
tratrix of  ner  deceased  husband.  Walker  Keynolds,  and  by  T.  G. 
Barrett ;  both  of  whom  were  made  defendants  to  the  bill,  ajid 
filed  answers,  asserting  the  validity  and  priority  of  this  mortgage 
and  the  first  (that  to  Lamar  and  Hitllott)  over  the  mortgage  to  the 
complainants,  hereinafter  described;  and  while  admitting  the 
priority  of  the  first  to  the  second,  insisted  that  all  the  property 
covered  by  the  first,  but  not  covered  by  the  second,  should  be  first 
subjected  by  the  bondholders  under  me  first,  before  resorting  to 
the  common  property  covered  by  both. 

On  the  25th  July,  1865,  the  said  railroad  company  executed 
another  mortgage,  or  deed  of  trust,  conveying  to  W .  H.  Fellows, 
as  trustee,  to  secure  an  alleged  indebtedness  to  Walker  Reynolds 
of  about  $64,000,  the  lands  donated  to  the  company  under  the  act 
of  Congress  above  referred  to,  which  were  particularly  described  in 
an  annexed  schedule  by  their  numbers,  with  the  additional  de- 
scriptive words,  "  being  the  lands  ii^ranted  in  trust  to  the  State  of 
Alabama,  to  aid  in  the  construction  of  certain  railroads  in  the 
State,  by  act  of  Congress  approved  June  3d,  1856."  Most  of  this  in- 
debtedness had  been  paid  before  the  bill  was  filed,  but  there  was  still 
an  unpaid  balance  or  several  thousand  dollars.  Fellows,  as  trustee, 
was  made  a  defendant  to  the  bill ;  and  he  filed  an  answer,  asserting 
the  priority  of  his  lien,  under  this  mortgage,  on  all  the  lands  par- 
ticularly described  therein. 

All  the  mortgages  above  mentioned  were  executed  by  the  Ala- 
bama and  Tennessee  Eivers  R.  R.  Co.,  while  the  deed  of  trust  to 
the  complainants  was  executed  by  the  Selma,  Rome,  and  Dalton 
R.  R.  Co.,  its  successor  ;  and  to  understand  the  legal  questions 
growing  out  of  the  confiicting  liens  of  these  several  mortgages,  it 
IS  necessary  to  state  the  facts  connected  with  the  transition  or 
merger  of  the  former  company  into  the  latter.  Prior  to  tlie  year 
1860,  two  railroad  companies  had  been  incorporated  under  charters 
granted  by  the  legislature  of  Georgia,  called  tne  *'  Georma  and  Ala- 
bama R.  R.  Co.,'°  and  the  "  Dalton  and  Jacksonville  K.  R.  Co.,'* 
respectively ;  and  each  of  these  companies  had  located  its  route, 
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and  done  Bome  work  in  grading  its  roadbed,  between  Dalton  and 
the  boundary  line  between  Alabama  and  Georgia.  As  to  the  pcca- 
niary  condition,  resoarces,  and  efiective  organization  of  these  com- 
panies, at  the  time  of  their  consolidation  with  the  Alabama  and 
Tennessee  Bivers  K.  B.  Co.,  additional  evidence  was  introduced 
since  the  reversal  of  the  cause  on  the  former  appeal ;  but  it  is  not 
necessary  to  state  this  evidence  in  full,  the  substance  of  it  being 
stated  in  th^  opinion  of  the  court  and  the  briefs  of  counsel.  Dur- 
ing the  war,  the  operations  of  these  two  companies,  and  also  of  the 
said  Alabama  company,  were  ^reatlv  impeded  and  hindered,  and 
their  resources  greatly  impaired,  so  that,  in  1865-6,  a  union  or  con- 
solidation of  them  was  proposed.  To  this  end,  an  act  was  passed  by 
the  General.  Assembly  of  Alabama,  which  was  approved  on  the  20th 
February,  1866,  entitled  "  An  act  to  amend  certain  sections  of  the 
charter  and  amended  charter  of  the  Alabama  and  Tennessee  Kivers 
Bailroad  Company,  and  to  enlarge  the  powers  of  said  company." 
The  first  section  of  this  act  set  out  the  second,  third  and  fourth 
sectioQS  of  the  original  charter,  and  the  sixth  section  of  the  amended 
charter,  and  amended  them  as  shown  in  the  following  sections  of 
the  act,  namely — 

Section  2.  "  That  said  railroad  company,  acting  by  their  board 
of  directors,  shall  have  the  right  and  power  to  lay  out,  locate,  con- 
struct and  operate  a  railroad,  over  such  route  as  may  be  determined 
by  said  board  of  directors,  from  such  point  at  or  near  the  town  of 
Jacksonville  in  this  State,  to  which  their  present  railroad  may  be 
completed,  to  such  point  on  the  line  separating  this  State  from  the 
State  of  Georgia,  as  the  said  board  of  directors  may  determine ; 
and  all  the  provisions  of  the  act  aforesaid  chartering  said  company, 
and  of  all  acts  amendatory  thereof,  so  far  as  the  same  may  be  perti- 
nent, shall  apply  to  and  form  part  of  the  rights  and  privileges 
granted  in  ana  by  this  act." 

Sec.  3.  "  That  said  railroad  company,  acting  by  their  board  of 
directors,  shall  have  the  power  and  right  to  connect  their  railroad, 
or  any  portion  thereof,  including  the  road  or  roads  which  may  be 
constructed  under  the  provisions  of  this  act,  with  the  railroad  or 
roads  of  any  other  company,  in  this  State  or  any  other  State,  on 
such  terms  as  may  be  agreed  on  with  the  company  or  companies 
owning  or  controlling  the  road  or  roads  which  may  be  connected 
with ;  and  may  unite  and  consolidate  their  railroad,  or  any  portion 
thereof,  including  the  road  or  roads  which  may  be  constructed  as 
aforesaid,  and  their  stock  and  franchise,  or  any  portion  thereof, 
with  the  road  or  roads,  and  stock  and  franchise,  or  any  portion  thereof, 
of  any  other  railroad  company  or  companies,  in  this  or  any  other 
State,  on  such  terms  as  may  be  screed  on  by  and  with  the  interested 
and  contracting  companies;  ana  the  said  Alabama  and  Tennessee 
Bivers  E.  E.  Co.  shall  have  the  power  to  purchase  and  own  the  stock 
and  railroad  and  appurtenances  and  franchises,  or  any  portion  thereof 
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of  any  other  company  existing  in  this  State  or  any  other  State ; 
and  to  subscribe  for  and  own  stock  in  any  other  railroad  company 
or  companies  with  whose  road  the  road  of  this  said  company,  or 
any  pui;  thereof,  including  the  road  or  roads  which  may  be  con- 
structed under  the  provisions  of  this  act,  may  become  united  or 
connected,  on  such  terms  and  conditions  as  may  be  agreed  on  by 
and  with  the  interested  and  contracting  parties ;  the  objects  of  these 
provisions  being  to  promote  and  facilitate,  as  far  as  practicable, 
connections  between  the  railroads  and  systems  of  roads  in  this  State 
and  the  railroads  and  systems  of  roads  in  adjacent  States,  con- 
structed and  to  be  constructed.  All  the  rights,  powers  and  privi- 
leges, possessed  and  to  be  possessed  by  the  said  Alabama  and 
Tennessee  Rivers  R.  R.  Co.,  under  their  act  of  incorporation  and 
other  acts,  may  and  shall  be  extended  and  applicable  to  all  railroads 
and  railroad  companies  which  may  become  connected,  or  united,  or 
consolidated  with  the  road,  or  stock,  or  franchise,  in  whole  or  in 
part,  of  the  said  Alabama  and  Tennessee  Rivers  R.  R.  Co.,  or  any 
road  to  be  constructed  by  them  under  tlie  provisions  of  this  act,  so 
far  as  said  rights,  powers  and  privileges  may  be  pertinent  or  appli- 
cable, or  can  be  rendered  pertinent  or  applicable  to  the  companies 
or  roads  which  may  be  umted  or  consoliaated  with,  in  whole  or  in 
part.  All  contracts  or  agreements,  which  may  be  made  by  said 
company  with  any  other  railroad  company  or  companies,  in  pursu- 
ance of  the  provisions  of  this  act,  and  having  in  view  the  objects 
and  purposes  of  these  enactments,  as  above  declared  (that  is,  the 
promotion  of  connections  between  the  railroads  of  this  and  other 
States),  shall  be  valid  according  to  the  terms  thereof,  so  far  as  the 
same  shall  not  be  contrary  to  law." 

Sec  4.  "  That  said  railroad  con.pany  shall  have  power,  and  they 
are  hereby  authorized,  so  to  extend  their  railroad,  m  any  direction, 
over  such  road  as  their  board  of  directors  may  determine,  to  con- 
nect with  any  railroad  leading  to,  or  in  the  direction  of  Gadsden, 
in  the  county  of  Cherokee ;  and  they  shall  have  the  same  power 
and  authority  to  extend  their  railroad  southward  from  the  city  of 
Selma,  crossm^  the  Alabama  river,  and  construct  their  extended 
road  southwardly,  over  such  route  as  may  be  determined  by  their 
board  of  directors,  so  as  to  connect  and  form  a  junction;  as  may  be 
agreed  on,  with  any  railroad  or  roads  extending  from  the  direction 
of  Mobile,  or  from  the  bay  of  Pensacola." 

Sec.  5.  "  That  said  railroad  company,  acting  by  their  board  of 
directors,  shall  be,  and  they  are  hereby,  empowered  to  make  all 
contracts  and  agreements,  not  contrary  to  law,  which  may  be 
deemed  necessary  or  advantageous  in  effecting  any  of  the  objects 
contemplated  and  authorized  by  this  act.  They  may  issue  and  dis- 
pose of  their  own  bonds,  to  such  amount  and  on  such  terms  as  their 
ooard  of  directors  may  deem  necessary  and  proper,  and  may  re- 
ceive, use  and  dispose  of  the  bonds  or  obligations  of  any  other 
8  A.  4&  E.  R  Gas.— 88 
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company,  corporation,  or  person,  and  may  guarantee  the  same  in 
such  manner  and  form  as  said  board  oi  directors  may  agree  and 
prescribe ;  and  as  security  for  the  bonds  of  said  company  which 
may  be  so  issued,  and'  the  bonds  or  obligations  aforesaid  whicli 
they  may  ^arantee  as  authorized,  and  for  all  contracts  or  obligar 
tions  of  said  company,  which  may  be  entered  into  in  furtherancie 
of  any  of  the  object*  or  purposes  contemplated  in  and  authorized 
by  this  act,  the  said  company,  acting  by  their  board  of  directors, 
shall  have  power  to  create  a  lien  or  liens  by  mortgage  or  deed  or 
deeds  of  trust,  in  such  form,  and  with  such  provisions  and  condi- 
tions as  their  board  of  directors  shall  prescribe,  on  all  the  property 
means  and  eflEects,  and  rights  of  every  kind,  or  any  part  thereof, 
possessed  and  to  be  possessed  by  said  company,  which  shall  be 
valid  and  binding  according  to  the  tenor  and  effect  of  such  deed. 
And  the  said  company,  acting  by  their  board  of  directors,  shall  have 
power  to  increase  their  capital  stock,  from  time  to  time,  to  such 
amount  as  may  be  deemed  proper,  not  exceeding  the  cost  of  the 
construction  and  equipment  of  the  railroads  constructed  and  to  be 
constructed  or  procured  by  said  company ;  and  may,  from  time  to 
time,  as  their  board  of  directors  may  deem  necessary  and  proper  in 
accomplishing  the  objects  and  purposes  contemplated  and  antho- 
rized  by  this  act,  receive  additional  subscriptions  for  stock  in  their 
company,  and  may  dispose  of  stock  in  their  company,  for  the  pur- 
poses contemplated  and  authorized  by  this  act,  to  such  amount?, 
and  on  such  terms  as  may  be  prescribea  by,  or  agreed  on  vrith  said 
board  of  directors." 

Sec.  6.  "  That  said  company  shall  have  power  to  change  the 
name  of  their  company,  if  they  shall  so  desire  at  any  time,  for  one 
less  inconvenient  in  length ;  and  in  case  of  change,  the  corporate 
name  shall  be  such  as  the  company  shall  select,  and  by  resolution 
of  the  stockholders  in  convention  declare ;  and  under  the  new 
name  which  may  be  selected  and  adopted,  shall  continue  and  exist 
in  all  respects,  with  all  rights,  privileges,  liabilities  and  obligations, 
as  under  their  present  name." 

Sec.  7.  "  That  no  change  in  the  name  of  said  company  should 
the  name  be  changed  as  authorized  by  this  act,  nor  anything  in  this 
act  contained,  shall  have  the  effect  to  release  said  company  from 
any  legal  or  equitable  obligation  whatever  of  said  company,  but  all 
such  obligations  shall  be  and  remain  in  full  force  after,  as  before 
the  passage  of  this  act."     Session  Acts  1865-6,  pp.  340-46. 

Laws  were  also  enacted  by  the  legislature  of  Georgia,  amending 
the  charters  of  the  two  Georgia  companies,  and  authorizing  them 
to  unite  with  any  other  railroad  company.  The  act  amendmg  tlie 
character  of  the  Georgia  and  Alabama  R.  E.  Co.,  which  was  ap- 
proved February  14th,  1866,  contained  the  following  provision: 
"  Sec.  7.  The  said  company  shall  be,  and  they  are  hereby  autho- 
rized and  empowered,  acting  by  their  board  of  directors,  to  unite 
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and  consolidate  their  road,  stock  and  franchise,  with  the  road,  stock 
and  franchise  of  the  Dalton  and  Jacksonville  K.  R.  Co.,  and  any 
other  railroad  of  this  or  any  adjacent  State,  to  such  extent,  and  on 
8uch  terms  as  may  be  agreed  on,  by  and  with  the  company  or 
companies  entering  into  agreement  with  them."  Georgia  Laws 
1865-6,  pp.  210-12.  The  act  conferring  similar  powers  on  the 
Dalton  and  Jacksonville  E.  E.  Co.,  which  was  ajpproved  February 
23d,  1866,  contained  a  section  in  the  same  words,  mutatis  mutan- 
dis, and  may  be  foimd  in  the  same  volume,  pp.  207-10. 

(Contract  for  consolidation  of  companies.)  Acting  under  the 
authority  conferred  by  these  statutes,  the  three  companies  entered 
into  a  contract,  which,  as  reduced  to  writing  and  signed,  dated  the 
Stli  August,  1866,  contained  the  following  recitals  and  provisions: 
**  Whereas,  by  acts  of  the  legislatures  of  the  States  of  Georgia  and 
Alabama,  the  said  parties  to  this  contract  and  agreement  are  fully 
authorized  to  unite  together,  so  as  to  form  one  consolidated  com- 

Eany,  with  all  the  rights,  powers,  privileges  and  franchises  now 
elonging  to  either  of  said  parties ;  and  whereas,  it  is  to  the  in- 
terest of  each  one  of  said  parties  to  unite  together  into  one  com- 
pany, 60  as  to  complete,  own  and  use  one  continuous  railroad, 
from  Selma,  by  way  of  Eome,  to  Dalton,  under  the  authority 
and  control  of  one  set  of  olficers ;  therefore,  the  said  parties  do 
contract,"  etc.,  as  follows:  1.  That  the  said  companies  "be,  and 
they  are  hereby,  miited  together,  and  consolidatea  into  one  com- 
pany, with  all  the  rights,  powers,  privileges  and  franchises  which 
now  belong  to  either  one  and  all  oi  said  companies."  2.  That  "all 
the  property,  real,  personal,  and  mixed,  and  all  franchises  now  be- 
longing to  either  one  of  the  parties  to  this  contract,  are  hereby 
declared  to  be  the  property  ana  franchises  of  the  consolidated  com- 
pany." 3.  That  "  eacli  and  every  stockholder  in  either  of  the  said 
companies,  who  has  paid  his  or  her  subscription  of  stock,  shall  be 
a  stockholder,  to  the  extent  of  such  payment,  in  the  consolidated 
company."  4.  That  "  the  president  and  board  of  directors  of  the 
Alabama  and  Tennessee  Rivers  R.  E.  Co.,  shall  have  and  exercise 
fall  power  and  control  over  all  the  property  of  all  of  said  compa- 
nies, hereby  made  the  property  of  the  consolidated  company,  and  " 
they  "shall  cause  the  railroad  which  is  now  completed,  from  Selma 
to  Blue  Mountain,  to  be  extended  and  completed,  from  Blue  Moun- 
tain, by  way  of  Rome,  to  Dalton,  over  the  best  and  most  practicable 
route ;  and  to  enable  them  to  do  so,  and  to  liquidate  the  debts  of 
said  company,  they  are  hereby  authorized  to  issue  bonds,  and  exe- 
cute a  mortgage  or  mortgages  on  any  part  or  all  of  the  property 
and  franchises  of  all  of  said  companies,  including  the  road-bed  and 
right  of  way  from  Selma  to  Dalton."  5.  That  "  all  the  debts,  con- 
tracts, obligations  and  liabilities,  of  each  of  the  parties  to  this  con- 
tract are  hereby  assumed  by  the  consolidated  company  formed 
binder  this  contract."     6.  That  "  all  acts,  contracts  and  obligations, 
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done  and  made,  or  assumed,  by  and  under  the  authority  of  the 
president  and  directors  of  the  Alabama  and  Tennessee  Kivers  R. 
II.  Co.,  and  all  such  acts,  contracts  and  obligations,  hereafter  done, 
made,  or  assumed,  by  or  under  the  authority  of  said  president  and 
directors,  shall  be  valid  and  binding  on  all  of  said  companies  here- 
by consolidated  into  one."  7.  That,  "  at  the  next  annual  meeting 
of  the  stockholders  of  the  Alabama  and  Tennessee  Rivers  R.  R. 
Co.,  all  the  stockholders  of  each  one  of  the  said  companies  shall 
have  a  right  to  vote,  either  in  person  or  by  proxy,  according  to  the 
amount  of  his  or  her  stock."  8.  "  Each  of  the  parties  to  this  con- 
tract shall  ask  of  the  legislatures  of  their  respective  States  the  en- 
actment of  a  law,  giving  one  name  to  all  of  said  companies  hereby 
consolidated  under  authority  from  each  of  said  States."  9.  "  The 
railroad  to  be  extended  and  constructed  under  this  contract  shall  be 
extended,  by  way  of  Rome,  to  Dalton ;  at  each  of  which  places 
suitable  building  are  to  be  erected  for  the  accommodation  of  the 
people."  10.  "Until  a  common  name  shall  be  lawfully  given, 
under  which  the  franchises  of  each  of  said  companies  shall  be 
united,  the  Alabama  and  Tennessee  Rivers  R.  R.  Co.  shall  be  the 
active  and  controlling  corporation ;  and  the  organization  of  the 
other  companies  may  be  continued  until  then,  for  the  purpose  only 
of  preserving  and  enabling  the  acting  and  controlling  company  to 
exercise  the  franchises  hereby  consolidated  with  the  f rancnises  of 
said  acting  and  controlling  company ;  and  all  the  contracts  and  ob- 
ligations, which  may  be  entered  into  or  made  for  said  consolidated 
company,  shall  be  done,  until  a  common  name  shall  be  lawfully 
given  as  aforesaid,  in  the  name,  and  in  accordance  with  the  fran- 
chises, of  the  Alabama  and  Tennessee  Rivers  R.  R.  Co."  11.  "  No 
further  payment  shall  be  required  on  subscriptions  for  stock"  in 
either  of  the  Georgia  companies,  "  but  any  subscriber  to  the  stock 
of  either  of  said  companies  shall  have  the  right,  at  any  time  with- 
in three  years,  to  pay  a  part  or  all  of  his  subscription,  according  to 
the  terms  thereof ;  and  such  payment  shall  make  the  party  a  stock- 
holder of  the  consolidated  company." 

(Statutes  ratifying  consolidation.)  This  contract  was  approved 
and  ratified  by  the  legislatures  of  Georgia  and  Alabama,  by  statutes 
approved  December  13th,  1866,  and  February  8th,  1867,  respect- 
ively. The  latter  statute  is  as  follows :  "  An  act  approving  the 
consolidation  of  the  Dalton  and  Jacksonville  R.  R.  Co.  with  other 
companies  therein  named,  and  to  authorize  the  consolidated  com- 
pany to  adopt  a  name  and  charter,  and  to  act  under  the  same. 
Section  1.  ne  it  enacted,"  etc., "  that  the  consolidation  of  the  Dal- 
ton and  Jacksonville  R.  R.  Co.,  and  the  Georgia  and  Alabama  R. 
R.  Co.,  of  the  State  of  Georgia,  with  the  Alabama  and  Tennessee 
Rivers  R.  R.  Co.,  of  this  State,  as  agreed  on  by  and  between  said 
companies,  so  as  to  form  one  consolidated  railroad  company,  for  the 
construction  and  use  of  a  railroad,  to  be  constructed  from  Blue 
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MonDtain,  in  the  State  of  Alabama,  as  a  continuation  of  the  Ala- 
bama and  Tennessee  Eivers  R.  R.,  by  way  of  Rome,  to  Dalton  in  the 
State  of  Georgia,  be,  and  the  same  is  hereby,  ratified  and  approved ; 
and  the  said  consolidated  company,  acting  by  its  board  of  direc- 
tors, shall  be,  and  is  hereby,  authorized  and  empowered  to  adopt, 
as  its  corporate  name  and  style,  the  name  and  style  of  the  Selma, 
Rome,  and  Dalton  R.  R.  Co.,  and  to  adopt  as  its  charter,  the  charter 
of  the  Alabama  and  Tennessee  Rivers  R.  R.  Co.,  as  now  existing 
with  its  amendments ;  and  under  and  by  said  name  and  style,  and 
charter  so  authorized,  may  and  shall  have,  possess,  enjoy  and  ex- 
ercise all  its  lawful  rights,  franchises,  powers  and  privileffes,  and 
shall  be  subject  to  all  lawful  liabilities  and  responsibilities  in- 
curred or  contracted  by  the  said  consolidated  company ;  pro- 
vided, always,  that  nothing  in  this  act  shall  be  so  construed  as  to 
release  either  of  said  companies  from  any  obligation  or  liability 
incurred  or  contracted  by  them  or  either  of  them  prior  to  their 
said  consolidation."  Session  Acts  1866,  p.  379.  The  statute  of 
Georgia,  which  had  the  same  title,  and  was  in  the  same  words,  with 
the  exception  of  a  few  verbal  changes,  may  be  found  in  the  Session 
Acts  of  Georgia  1866,  p.  124. 

(Mortgage  to  complainants.)  On  the  1st  October,  1867,  the  said 
railroad  company,  under  its  new  name,  executed  its  mortgage,  or 
deed  of  trust,  to  the  complainants  in  this  suit,  a  copy  of  which  was 
made  an  exhibit  to  their  bill.  This  mortgage  recites  the  organiza- 
tion of  the  three  original  companies,  and  the  agreement  among 
them,  "  whereby  they  became  aud  were  lawfully  united  and  con- 
solidated into  one  company  and  corporation,  existing  and  to  exist, 
and  organized  in  and  under  the  laws  of  Georgia  and  Alabama,  and 
which  consolidated  company  acted  under  the  name  and  style  of  the 
Alabama  aud  Tennessee  Rivers  R.  R.  Co.,  for  a  certain  period  of 
time,  and  untU  the  adoption  of  the  name  next  hereinafter  men- 
tioned ;"  the  ratification  and  approval  of  the  consolidation  of  the 
companies,  by  the  legislatures  of  Georgia  and  Alabama,  and  the 
adoption  of  its  new  name  as  authorized,  "  whereby  the  party  of  the 
first  part  is  now  a  body  corporate  and  politic,  having  and  using  a 
common  corporate  seal,  and  as  such  has  become,  and  now  is  vested 
with,  and  iA  entitled  to,  and  become,  and  was,  and  is  the  lawful 
owner  of  all  the  rights,  powers,  privileges,  franchises,  railroads, 
rights  of  way,  materials,  rolling-stock,  estates,  lands,  tenements, 
hereditaments,  appurtenances,  contracts,  claims,  chattels  and  effects, 
which,  before  and  at  the  time  of  said  agreement  and  consolidation, 
were  vested  in,  or  owned  or  possessed,  or  could  be  lawfully  claimed 
or  enjoyed  in  any  manner,  by  all  or  either  of  said  railroad  com- 
panies y^  also,  "  that  the  said  companies,  with  intent  to  give  full 
and  complete  eflEect  to  the  terms  oi  consolidation,  have  each  exe- 
cuted and  delivered  to  the  party  of  the  first  part  deeds  of  convey- 
ance of  all  the  railroads,  franchises,  rights,  lands  and  property  of 
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fiaid  companies,  which  deeds  have  been  duly  recorded ;"  that  the 
said  party  of  the  first  part  is  now  the  owner  of  the  railroad,  fran- 
chises, etc.,  "  and  also  of  375,000  acres,  more  or  less,  of  the  lands 
granted  by  the  United  States  to  the  State  of  Alabama;"  that  the 
several  railroad  companies,  prior  to  their  consolidation,  owed  debts 
amounting  in  the  aggregate  to  $1,900,000,  as  represented  by  the  out- 
standing bonds  secured  by  the  several  mortgages  above  described,  and 
another  mortgage  executed  by  one  of  the  Georgia  companies  ;  and 
that  the  Alabama  and  Tennessee  Elvers  R.  R.  Co.,  "in  contempla- 
tion of  said  consolidation,  did  make  and  enter  into  a  contract  with 
A.  D.  Breed,  bearing  date  the  25th  May,  1866,  providing  for  the 
construction  and  completion  of  the  unfinished  portion  of  said  entire 
railroad,  being  about  one  hundred  miles  in  extent,  and  extending 
from  Blue  Mountain,  by  way  of  Rome,  to  Dalton,  and  for  the 
equipment  and  operation  of  the  said  entire  railroad,  and  to  pay  for 
such  construction  and  equipment  as  therein  mentioned  and  pro- 
vided ;"  and  "  that  the  said  party  of  the  first  part,  by  the  agreement 
and  terms  of  said  consolidation,  did  assume,  and  is  liable  to  pay  all 
the  said  debts  and  liabilities,  and  to  do  and  perform  all  things  which 
the  said  Alabama  and  Tennessee  Rivers  R.  R.  Co.,  the  party  of  the 
first  part  to  said  contract  with  A.  D.  Breed,  thereby  undertook  to 
do  and  perform, — the  said  party  of  the  firet  part  and  said  Breed 
having,  by  a  supplemental  agreement,  dated  20th  September,  1867, 
ratified,  confirmed,  amended,  and  reformed  said  contract ;"  and  that 
the  said  railroad  company  (Selma,  Rome,  and  Dalton),  for  the  pur- 
pose of  carrying  out  these  agreements,  and  providing  for  the  pay- 
ment and  security  of  these  debts  and  liabilities,  by  its  board  of 
directors,  had  passed  resolutions  providing  for  the  issue  of  5000 
bonds  of  $1000  each,  as  particularly  described  in  said  resolutions, 
and  to  be  secured  by  a  mortgage,  or  deed  of  trust,  as  follows  : 

"  Now,  therefore,  for  the  purpose  of  securing  equally  and  alike 
each  and  all  of  the  bonds  oi  the  said  series,  executed  and  to  be 
issued  as  authorized,  and  the  principal  and  interest  thereof,"  etc., 
"  the  said  party  of  the  first  part  has  granted,  bargained,"  etc.,  "  unto 
the  said  parties  of  the  second  part,  their  heirs  and  assigns,  and  to 
their  successors  in  the  trust  herein  and  hereby  created,  their  respect- 
ive heirs  and  assigns,  as  joint  tenants,  all  the  lands,  tenements  and 
hereditaments,  rights,  franchises,  property,  estates,  chattels,  and 
things  hereinafter  designated  and  set  forth — that  is  to  say,  the  rail- 
road of  the  said  party  of  the  first  part,  as  well  that  part  which  re- 
mains to  be  constructed,  extended  and  completed,  as  that  part  which 
has  been  constructed  and  completed,  commencing  in  the  city  of 
Selma,  in  the  county  of  Dallas,  in  the  State  of  Alabama,  and  ex- 
tending thence,  in  a  northeasterly  direction,  continuously,  through 
the  counties  of  Dallas,  Autauga,  Perry,  Bibb,  Shelby,  Talladega, 
Calhoun,  and  Cherokee,  Alabama,  one  hundred  and  seventy-two 
miles,  more  or  less,  to  the  line  of  the  State  of  Georgia ;  thence,  in 
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the  State  of  Georgia,  through  the  county  of  Floyd,  by  way  of  Rome, 
and  also  through  the  counties  of  Gordon  and  Whitfield,  to  the  town 
of  Dalton  in  the  county  last  named,  sixty-three  miles,  more  or  less, 
and  then  terminating  at  the  point  or  points  of  connection  with  the 
Western  and  Atlantic  railroad^  and  with  the  East  Tennessee  and 
Georgia  railroad  ;  the  entire  length  of  the  above  described  railroad 
being  two  hundred  and  thirty-live  miles,  more  or  less ;  of  which, 
one  hundred  and  thirty-five  miles,  continuously  from  said  city  of 
Selma,  are  completed  and  in  operation,  and  the  remaining  one 
hundred  miles  are  in  process  of  construction,  and  to  be  completed 
and  equipped  under  a  contract  with  A.  D.  Breed ;"  "  also,  all  rights 
of  way,  ways,  tracks,  side-tracks,  ties,  rails,  culverts,  stations,  de- 
pots, water-tanks,  engine-houses,  machine-shops,  structures,  rolling- 
stock,  locomotives,  cars,  tenders,  machinery,  implements,  materials, 
lands,  tenements,  and  other  property,  chattels,  and  things  pertaining 
to  said  railroad,  owned  or  to  be  owned  by  the  said  party  of  the  first 
part,  or  used  or  acquired,  or  to  be  used  or  acquired  by  the  said  party 
of  the  first  part,  in  and  for  the  construction,  repairs,  renewal,  opeitt- 
tion  or  management  of  said  railroad,  as  completed,  or  to  be  com- 

SJeted  and  operated ;  and  all  the  chartered  rights,  privileges  and 
ranchises,  now  possessed,  or  which  shall  hereaiter  be  acquired  by 
the  party  of  the  first  part,  pertaining  to  said  railroad,  completed 
and  to  be  completed ;  also  the  branch  railroad,"  called  the  "  Adiby 
Branch ;"  also,  "  all  and  singular  the  lands  granted  by  the  United 
States  to  the  State  of  Alabama,"  "  which  were  conveyed  to  the  said 
Alabama  and  Tennessee  Rivers  R.  R.  Co.,  in  conformity  with  said 
act  of  Congress,"  by  the  law  approved  January  20th,  1858, "  except 
such  portions  of  said  lands  as  nave  been  heretofore  sold,  the  quan- 
tity hereby  conveyed  being  375,000  acres,  more  or  less ;"  also,  "  all 
other  lands  to  which  the  party  of  the  first  part  may  be  or  become 
entitled  by  reason  of  said  grants  and  acts  of  Congress  and  of  the 
legislature  of  Alabama,  or  under  and  by  virtue  of  any  other  or 
further  or  future  grants  or  locations,  allowances  or  confirmations ; 
together  with  all  and  singular  the  tenements,  hereditaments,  etc. 
"  To  have  and  to  hold,"  to  the  said  trustees,  their  successors,  or 
assigns,  "  in  trust,  for  the  purposes,  and  upon  the  conditions,  and 
subject  to  the  provisions  hereinafter  set  forth — to  wit :" 

1.  Until  default  should  be  made  in  the  payment  of  the  principal 
or  interest  of  any  of  the  bonds,  or  in  the  performance  of  any  of 
the  covenants  and  agreements  contained  in  the  deed,  the  railroad 
company;  it  was  stipulated,  "  shall  be  entitled  to  have,  hold,  use, 
and  enioy  the  said  premises,  with  the  appurtenances,  and  to  re- 
ceive the  incomes,  rents,  tolls,  issues,  and  profits,  to  its  own  use 
and  benefit."  2.  If  no  default  should  be  made,  the  deed  should 
become  inoperative  and  void.  3.  Until  default,  the  railroad  com- 
pany should  have  power  to  sell  and  convey  any  part  of  the  lands 
acquired  under  the  grant  by  Congress ;  but  the  sale  must  be  ap- 
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proved  by  the  tmstees,  and  the  lien  of  tlie  deed  was  not  to  be  diB- 
charged  until  forty  per  cent  of  the  purchase-money  was  paid ;  and 
the  money  received  was  to  be  applied  towards  the  payment  of  the 
bonds,  or  in  the  construction  of  tlie  branch  railroad,  etc.  4.  If  de- 
fault should  be  made  in  any  pai^icular,  and  should  continue  for 
six  months,  the  trustees  were  authorized  to  enter  and  take  posses- 
sion and  control  of  all  the  property,  and  to  sell  the  same,  or  any 
part  thereof,  in  the  city  of  JN^ew  i  ork,  or  in  Selma,  at  tlieir  elec- 
tion, and  apply  the  proceeds  of  sale  to  the  payment  of  the  accrued  in- 
terest on  the  bonds,  and  otherwise  as  provided  in  the  deed ;  and 
they  were  reouired  to  enter  and  sell,  on  the  request  in  writing  of 
the  holder  of  any  bond  or  coupon,  as  to  which  default  had  been 
made.  5.  The  trustees  were  authorized  to  appoint  agents  and  at- 
torneys, and  to  fill  vacancies  in  the  "  general  trusteeship"  by  and 
with  the  concurrence  of  the  board  of  directors.  6.  "  To  provide 
for  the  payment,  satisfaction,  or  funding  of  the  existing  debts  and 
obligations  of  the  said  party  of  the  first  part,  which  shall  not  be 
otherwise  paid  or  proviaed  for,  and  more  especially  the  outstanding 
bonds  of  the  Alabama  and  Tennessee  Rivers  K.  K.  Co.,  here- 
inbefore mentioned  or  referred  to,  which  are  secured  by  prior 
liens  on  a  portion  of  the  premises  hereby  conveyed,  and  for  the 
purpose  of  removing  said  liens,  and  for  tiie  payment,  satisfaction, 
or  funding  of  other  of  said  debts  and  liabilities,  two  thousand 
(2,000)  of  the  bonds  authorized  to  be  made  as  aforesaid,  the  highest 
consecutive  numbers  of  said  series,  amounting  in  the  whole  to  $2,- 
000,000,  shall  be,  and  they  are  hereby,  set  apart  in  special  trust, 
to  be  retained  by  the  parties  of  the  second  part,  and  shall  be  deliv- 
ered by  them  to  Uriel  A.  Murdock,  of  the  city  of  New  York,  as 
special  trustee,  who  shall  use  and  apply  the  said  bonds  as  follows— 
tiiat  is  to  say,  sixteen  hundred  of  said  bonds  shall  be  held  and  ap- 
plied exclusively  for  the  purpose  of  relieving  and  discharging  the 
premises  hereby  conveyed  from  the  aforesaid  prior  liens,  of  the 
said  first  and  second  mortgages  of  the  Alabama  and  Tennessee 
Rivers  R.  R.  C,  now  existing  thereon;  and  for  this  pur- 
pose, the  said  special  trustee  shall  be,  and  he  is  hereby,  autho- 
rized to  use  and  employ  the  said  sixteen  hundred  bonds,  and  the 
proceeds  of  any  sale  thereof,  so  far  as  may  be  necessary,  in  snch 
manner  as,  in  his  judgment,  shall  best  secure  the  objects  of  this 
special  trust ;  and  he  shall  have  power  to  sell  or  exchange  the  said 
bonds,  or  any  portion  of  them,  in  such  manner,  and  on  such  terras 
as  he  shall  deem  best  adapted  to  secure  said  objects.  The  residue 
of  said  two  thousand  bonds  shall  be  used  and  applied  by  said  spe- 
cial tmstee,  under  the  instructions  of  the  board  of  directors  of  the 
party  of  the  first  part,  in  the  payment,  discharge,  or  funding  of  the 
remaining  indebtedness  of  the  said  party  of  the  first  part,  in  the 
order  which  may  be  prescribed  by  the  said  board  of  directors.  In 
case  of  a  vacancy  in  the  special  trusteeship  aforesaid,  such  vacancy 


MEYER  V.  JOHNSTON  AND   STEWABT.  601 

may  be  filled  by  appointment  by  the  party  of  the  fii^st  part,  with 
the  approval  and  concurrence  of  the  parties  of  the  second  part." 
7.  Ail  the  bonds  not  specially  set  apart  under  the  6th  clause  of  the 
deed,  and  any  of  them  which  might  remain  undisposed  of  after  the 
accomplishment  of  the  special  trust,  '^  shall  be  faithfully  used  and 
applieu,  from  time  to  time,  as  may  be  necessary,  in  defraying  the 
cost  of  construction,  repairs,  completion,  and  equipment  of  the  said 
railroad,  and  of  the  structures,  buildings,  and  improvements  per- 
taining to  the  same,  and  expenses  incidental  thereto."  8.  The 
trustees  were  not  to  be  accountable  for  the  defaults  or  acts  of  each 
other,  nor  for  the  acts  of  any  agent  appointed  by  them  in  good 
faith,  and  were  only  to  be  responsible  for  gross  negligence  or  wil- 
ful misconduct.  9.  The  acts  of  the  trustees  were  oecTared  to  be  as 
valid  and  binding  as  if  done  by  the  party  of  the  first  part.  The 
deed  contained,  also,  full  covenants  of  warranty  of  title,  for  protec- 
tion against  incumbrances,  and  for  further  assurances. 

(Contract  with  Breed  for  construction  of  road.)  The  contract 
between  the  Alabama  and  Tennessee  Kivers  K.  R.  Co.  and 
A.  D.  Breed,  of  Cincinnati,  Ohio,  for  the  construction  of  the  road, 
was  entered  into  on  the  26th  of  May,  1866.  It  recites,  "that 
whereas  the  party  of  the  first  part,"  the  said  rdlroad  company, 
*'  has  now  a  railroad  existing  and  in  operation,  extending  from  the 
citv  of  Selma  to  Blue  Mountain,  about  one  hundred  and  thirty-five 
miles,  and  desires  to  extend  said  road,  so  as  to  have  a  continuous 
line  of  road  from  said  city  of  Selma  to  a  point  on  the  East  Tennes- 
see and  Georgia  R.  E.,  at  or  near  the  town  of  Dalton,  in  Georgia ; 
and  desires,  in  the  extension  of  said  road  as  aforesaid,  to  adopt  and 
pursue  a  route  passing  through  the  city  of  Rome,  Georgia,  if  suit- 
able and  satisfactory  arrangement  can  be  made  for  that  purpose  ; 
but,  if  such  suitable  and  satisfactory  arrangement  cannot  be  made, 
then  to  locate  said  road  over  the  best  and  most  practicable 
route  without  reference  to  Rome ;  and  if  the  route  through 
Eome  shall  be  adopted,  then  the  location  to  be  made  over 
the  best  and  most  practicable  route  for  a  railroad  of  the 
first  class,  having  proper  regard  to  grades,  alignment,  di- 
rectness, and  other  rules  by  which  railroads  are  usually  lo- 
cated." By  the  terms  of  this  contract,  the  railroad  company  bound 
itself  "  to  procure  the  right  of  way,  and  to  locate  and  lay  off  the 
route  for  said  railroad,  at  its  own  cost,  preparatory  to  constraction, 
at  the  earliest  dajr  practicable,  so  that  tne  commencement  and  con- 
tinuous prosecution  of  the  work  of  constructing  said  road  shall  not 
be  hindered  or  delayed ;"  and  Breed  bound  himself  "  to  construct 
and  complete  said  proposed  railroad  over  such  route  as  may  be 
adopted  by  the  party  oi  the  first  part,  continuously,  from  the  pres- 
ent terminus  at  Blue  Mountain,  to  such  point  at  or  near  the  town 
of  Dalton  as  may  be  determined  as  the  northern  terminus  of  the 
road  to  be  constructed,  and  so  to  complete  said  road  in  accordanoe 
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with  the  stipulations  of  this  agreement,  within  forty  months  from 
the  date  of  this  agreement." 

The  11th  article  of  the  contract  is  in  these  words :  "  11.  The 
parties  base  their  agreement  npon  the  supposition  and  expectation 
that  the  railroad  of  the  party  of  the  first  part  will  be  consolidated 
or  united  with  the  railroad  authorized  to  be  consti-ucted  in  the 
State  of  Georgia  by  the  Geoi-gia  and  Alabama  R.  R.  Co.  of 
Rome,  Georgia,  and  the  Dalton  and  Jacksonville  R.  R.  Co.,  of 
Dalton,  in  the  same  State,  or  with  one  of  them,  so  as  to  constitute 
a  continuous  and  consolidated  line  of  railway,  from  the  city  of 
Selma,  Alabama,  to  Dalton,  Georgia ;  and  that  arrangements  will 
be  made  by  the  party  of  the  first  part,  whereby  all  the  chartered 
rights  and  privileges  of  the  said  Georgia  and  Alabama  R.  R.  Co., 
and  of  the  said  Dalton  and  Jacksonville  R.  R.  Co.,  will  be  trans- 
ferred to,  and  vested  in  this  company ;  or  that  an  arrangement  to 
this  effect  will  be  made  with  one  of  said  Georgia  companies,  so 
that  the  plan  for  a  consolidated  line  of  road  from  Selma  to  Dalton 
may  be  carried  into  effect  by  the  party  of  the  fii-st  part ;  the  said 
Dalton  and  Jacksonville  R.  R.  Co.,  which  possesses  the  right  under 
its  charter  to  construct  a  road  from  Dalton  to  the  Alabama  State 
line,  in  the  direction  of  Jacksonville,  Alabama,  with  power  to  con- 
solidate with  any  railroad  company  of  the  State,  having  signified 
to  the  party  of  the  first  part  its  perfect  willingness  to  enter  into 
any  arrangement  with  the  party  of  the  first  part,  and  desire  on  the 
part  of  the  latter  to  carry  into  effect  the  plans  and  wishes  of  the 
party  of  the  first  part,  for  a  consolidated  and  continuous  line  of 
railway  from  Selma  to  Dalton,  under  the  ownership  and  control  of 
the  party  of  the  first  part." 

It  was  further  stipulated,  that  Breed^s  compensation,  for  work 
done  under  this  contract,  should  be  $31,000  '^for  each  mile  of  the 
railroad,  to  the  extent  that  the  same  shall  be  constructed  with  the 
funds  or  means  furnished  by  himself  or  his  associates,"  or  $25,000 
per  mile  constructed  with  funds  or  means  furnished  by  the  railroad 
company,  "  or  with  the  avails  of  the  bonds,  or  proceeds  of  sales  of 
lands"  by  the  company ;  "  and  for  the  purpose  of  securing  to  the 
party  of  the  second  part,  his  associates  and  assigns,  the  payment  of 
all  sums  to  become  due  to  him  or  them  under  this  agreement,  this 
contract  shall  be  and  constitute  a  lien,  as  and  in  the  nature  of  a  mort- 
gage, in  favor  of  the  party  of  the  second  part,  his  associates  and 
assigns,  subject  to  the  conditions  and  stipulations  hereinafter  set 
forth,  on  the  railroad  of  the  said  party  of  the  firet  part,  as  now  ex- 
isting, with  all  its  appurtenances,  and  on  the  railroad  to  be  con- 
structed under  the  terms  of  this  agreement,  including  all  the  rights 
to  be  acquired  by  the  party  of  the  first  part,  on  the  portion  of  the 
railroad,  as  the  same  may  be  constructed,  in  the  State  of  Georgia, 
as  well  as  within  the  State  of  Alabama,  with  all  the  appurtenances 
to  be  therewith  connected,  including  the  franchise  and  chartered 
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rights  and  privileges  now  possessed  by  the  party  of  the  first  part, 
and  the  franchise  and  privileges  which  may  be  acquired  by  the 
partjr  of  the  first  part,  from  the  said  railroad  companies  of  Georgia, 
or  either  of  them,  or  from  any  other  source ;  and  on  all  lands,  and 
all  real  and  personal  propertj^,  possessed  or  hereafter  acquired  by 
the  party  of  the  first  part ;  and  in  order  to  make  the  lien  hereby 
given,  and  intended  to  be  given,  on  the  property  rights  and  fran- 
diises  aforesaid,  complete  and  eflEectnal,  should  anythmg  more  here- 
after be  deemed  essential,"  a  covenant  for  further  assurances  was 
added.  "  Provided  always  that  the  lien  given,  or  intended  to  be 
given  and  assured  by  this  aCTeement,  or  by  any  instrument  which 
may  be  hereafter  executed  oj  the  party  of  the  first  part,  as  pro- 
vided, shall  be  subject  and  subordinate  to  existing  liens,  and  to  liens 
which  may  be  created  for  the  security  of  bonds  of  the  party  of  the 
first  part  which  may  be  hereafter  issued,  to  be  used  in  the  extin- 
guishment of  present  mortgage  bonds  of  the  party  of  the  first  part ; 
or  to  be  exchanged  therefor,  so  far  as  may  be  done ;  or  for  the 
payment  of  the  interest  accrued  or  to  accrue  on  such  mortgage 
bonds  ;  or  to  discharge  any  debt  of  the  party  of  the  first  part  hav- 
ing a  lien  on  property  of  the  party  of  the  first  part ;  or  to  raise 
funds  to  be  used  in  the  construction  of  the  said  raiboad  contracted 
to  be  constructed  by  the  party  of  the  second  part ;  or  to  be  used  in 
the  payment  of  sums  to  become  due  to  the  party  of  the  second  part, 
his  associates  or  assigns,  under  this  agreement ;  and  it  is  agreed  that 
the  party  of  the  first  part  shall  have  the  right  to  issue  such  amount 
of  bonds  as  may  be  deemed  necessary  for  these  purposes,  and  to  se- 
cure the  same  by  mortgage,  or  deed  of  trust,  on  such  portion  of  its 
property,  rights,  privileges,  and  franchises,  possessed  or  to  be  ac- 
quired, as  may  be  deemed  proper  by  the  party  of  the  first  part ; 
which  said  mortgage,  or  deed  of  trust,  shall  constitute  a  lien  su- 
perior to  the  lien  given  or  assured  by  the  terms  of  this  agreement 
to  the  party  of  the  second  part,  his  associates  or  assigns." 

"  17.  As  a  part  of  this  agreement,  and  connected  with  the  pre- 
ceding, the  party  of  the  second  part  agrees  to  take  or  lease,  on  the 
terms  hereinafter  set  forth,  the  railroad  of  the  party  of  the  first 
part  as  now  existmg,  and  to  be  constructed  under  this  agreement, 
with  all  its  locomotives,  cars,  machinery,  tools,  and  implements  of 
every  kind,"  etc.;  "  all  of  which  shall  be  turned  over  and  delivered 
to  the  party  of  the  second  part,  or  his  authorized  agent,  as  soon  as 
practicable  after  the  execution  of  this  agreement  by  the  parties ; 
and  from  the  time  of  the  delivery,  the  payment  of  rent  under  this 
agreement  shall  forthwith  commence.  As  soon  as  practicable  after 
the  delivery  of  the  leased  property,  a  careful  schedule  thereof  shall 
be  taken,  setting  forth  a  correct  list  and  description  of  the  proper- 
ty to  pass  under  the  lease,  with  the  present  estimated  value  of  each 
locomotive,  car,"  etc.  "  18.  On  the  termination  of  the  lease,  an- 
other schedule  shall  be  made,  in  the  same  manner  as  the  fiirst,  set- 
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tine  forth  correctly  all  the  leased  property  returned,  except  that, 
in  both  Bchedules,  no  statement  will  be  made  in  relation  to  the 
depot-houses,  platforms,  station-houses,  and  other  buildings,  but 
only  of  the  railroad,  locomotives,  cars,  machinery,  implements,  and 
like  things ;  and  in  the  second  schedule,  all  property  which  may 
be  returned,  of  like  kind  with  that  leased  and  set  forth  in  the  first 
schedule,  will  be  listed  and  valued,  and  the  existing  railroad,  which 
alone  will  be  referred  to  in  either  schedule,  will  be  described  and 
valued ;  the  valuation  in  both  schedules  to  be  based  on  the  actual 
condition  of  the  road-bed,"  etc.;  "  showing  the  actual  state  and  con- 
dition thereof  in  contrast  with  the  same  as  set  forth  in  the  first 
schedule ;  the  rules  and  principles  of  valuation  to  be  fair  and  equi- 
table, and  the  same  in  regard  to  both  schedules.  After  the  com- 
pletion of  the  second  schedule,  the  real  difference  in  the  value  of 
the  property,  as  listed  and  valued  in  the  two  schedules,  shall  be  ascer- 
tained. If  die  valuation  under  the  fii'st  schedule  shall  be  greater 
than  that  under  the  second,  the  difference  shall  be  charged  against 
the  party  of  the  second  part ;  but,  if  the  valuation  under  the  second 
schedule  shall  be  greater  than  that  under  the  first,  then  the  differ- 
ence shall  be  due  to  the  party  of  the  second  part,  and  constitute  a 
debt  against  the  party  of  the  first  part ;  to  which  shall  be  added 
interest,  on  all  locomotives  and  cars,  or  on  the  value  thereof,  from 
the  time  brought  upon  the  road,  if  brought  upon  the  road  within 
six  months  of  the  termination  of  this  lease ;  and  the  amount  which 
may  thus  be  due  the  party  of  the  second  part,  will  bear  interest 
until  paid."  The  20th  article  of  the  agreement  further  provided, 
"  that  the  party  of  the  second  part  shall  have  the  right,  pending 
said  lease,  to  make  such  additions  to  the  locomotives,  cars,  and  mar 
chinery,  tools,  implements,  and  appurtenances,  as  may  be  necessair 
and  required  from  time  to  time  for  the  business  of  the  road ;  which 
shall  be  taken  into  account,  in  the  schedule  of  leased  property 
above  provided  for  on  the  termination  of  the  lease."  Another  ar- 
ticle made  special  provision  for  the  payment  of  the  rent  as  stipu- 
lated ;  another  provided  that  Breed  snould  be  entitled  to  retain  the 
Sossession  of  the  road,  with  its  appurtenances,  until  the  company's 
ebt  to  him  was  reduced  below  $500,000 ;  and  the  others  are  not 
material  as  the  case  is  now  presented. 

On  the  3l8t  May,  1866,  tne  road,  with  all  its  rolling-stock,  etc., 
was  delivered  to  Breed  under  this  contract ;  and  he  proceeded  to 
repair  the  road  between  Selma  and  Blue  Mountain.  On  the  20th 
September,  1867,  this  contract  was,  by  agreement,  between  Breed 
and  the  Selma,  Borne,  and  Dalton  Company,  amended  in  several 
particulars,  ratified,  confirmed,  and  approved.  In  the  contract  as 
amended  it  is  recited,  that  the  original  contract  with  Breed  was 
made  ^^in  contemplation  of  the  consolidation  and  union  of"  said 
railroad  companies,  ^*  and  that  said  contract  should  be  assumed,  on 
behalf  of  said  Alabama  and  Tennessee  Bi  vers  B.  B.  Co.,  by  the  con- 
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solidated  company."  The  contract  stipulated-^lst,  that  the  mort- 
gage to  be  executed  by  the  raiboad  company,  and  which  was 
executed  to  the  complainants  as  above  shown,  ^^  shall  be  a  lien  and 
incumbrance  on  all  the  property  therein  conveyed,  or  intended  so 
to  be,  prior  to  the  lien  of  said  contract  of  May  26th,  1866,  and  of 
this  contract ;  and  this  contract  shall  be  subject  to  all  the  provisions 
and  stipulations  contained  in  said  contract."  2.  "  There  being  some 
doubt  whether,  under  the  said  contract  of  May  25th,  1866,  the 
party  of  the  first  part  would  be  authorized  to  use  any  part  of  the 
proceeds  of  the  $5,000,000  of  bonds  proposed  to  be  issued,  in  the 
payment  of  the  debts  of  the  company  not  secured  by  mortgage 
or  other  lien,"  it  was  stipulated  that  such  appropriation  of  the 
bonds  might  be  made,  to  the  extent  of  $2,000,000.  It  was  stipu- 
lated, al^,  that  Breed  should  receive  $3,000,000  of  the  bonds 
which  the  company  proposed  to  issue ;  and  there  were  other  pro- 
visionSy  as  to  the  payment  of  rent,  etc.,  which  require  no  special 
notice. 

Breed  completed  the  railroad  under  this  contract,  and  delivered 
it  to  the  railroad  company  in  October,  1870,  with  the  rolling-stock, 
etc.,  then  on  it ;  and  ne  received  from  the  company  $3,000,000  of 
its  bonds,  as  stipulated.  A  portion  of  the  rolling-stock  used  by 
Breed  in  operating  the  road,  valued  at  about  $175,000,  was  trans- 
ferred by  him,  in  August  or  September,  1870,  to  the  New  York 
Guaranty  and  Indemnity  Company,  to  whom  he  wafi^  indebted ; 
and  it  was  afterwards  rented  from  that  company  bv  the  railroad 
company.  The  questions  now  raised  as  to  this  rolling-stock  will 
be  readily  understood  from  the  opinion  of  the  court  and  the  briefs 
of  counsel. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  the  consolidated  company  was  a  new  corporation,  and  ren- 
dered a  decree,  declaring,  1st,  that  the  mortgage  to  Lamar  and 
Hallett  create  a  first  and  prior  lien  on  all  the  rolling-stock  and 
other  personalproperty  belonging  to  the  Alabama  and  Tennessee 
Rivers  E.  R.  Co.  on  the  day  of  its  date  "  and  upon  all  that  por- 
tion of  the  railroad  and  its  appurtenances  belonging  to  the  Selma, 
Rome  and  Dalton  R.  R.  Co.,  beginning  at  Selma,  and  -extending 
northwardly  and  continuously  to  Jacksonville  in  Calhoun  County, 
Alabama,  a  distance  of  about  145  miles,  including  all  depots,"  etc., 
^'  and  all  the  real  estate  appurtenant  to  and  used  in  connection 
with  that  portion  of  said  road,  and  the  right  of  way  and  chartered 
privileees  and  corporate  franchises  included  in  said  mortgage  ;  but 
that  said  mortgage  does  not  create  any  lien  on  the  brandi  railway 
and  its  appurtenances,  known  as  the  ^^  Ashby  Branch,"  nor  upon 
the  lands  known  as  the  public  lands  granted  by  Congress  to  the 
State  of  Alabama  for  the  use  and  benefit  of  the  Alabama  and  Ten- 
nessee  Rivers  R.  R.  Co.,  and  subsequently  confirmed  by  act  of 
Congress  to  the  Selma,  Rome,  and  I)alton  R.  R.  Co."    2.  That 
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the  mortgiige  to  Edwards  '^  is  a  second  lien  npon  that  portion  of 
said  railroad  and  its  appurtenances,  which  extends  from  the  soath- 
ern  terminus  in  the  city  of  Selma  northwardly  to  the  one  hundred 
mile  post ;  and  that,  if  the  proceeds  arising  from  tlie  sale  of  the 
said  145  miles  of  said  raih'oad  and  its  appurtenances,  and  the  sale 
of  the  rolling-stock  and  other  personal  property,  upon  which  the 
said  first  mortgage  is  held  to  be  a  first  lien,  shall  be  more  than  suf- 
ficient to  pay  the  bonds  secured  by  the  first  mortgage,  the  excess 
shall  be  applied  to  the  satisfaction  of  the  debts  secured  by  the  said 
second  mortgage."     3.  That  the  mortgage  to  Fellows  "  is  a  first 
and  prior  lien  upon  the  unsold  lands  oi  the  Selma,  Rome,  and 
Dalton  R.  R.  Co.,  known  as  the  public  lands  aforesaid."    4.  That 
the  mortgage  to  Johnston  and  Stewart,  as  trustees,  "  is  a  lien  upon 
all  the  property,  real  and  personal,  of  every  kind  and  description 
whatsoever,  belonging  to  the  Selma,  Rome,  and  Dalton  R.  R.  Co. ; 
that  it  is  a  first  and  prior  lien  upon  the  portion  of  said  railroad  and 
its  appurtenances,  beginning  at  a  point  in  Jacksonville,  Calhoim 
Coimty,  Alabama,  and  extending  northwardly  and  continuously 
to  and  including  the  northern  terminus  of  said  road  in  the  town 
of  Dalton,   Georgia,  and  upon  the  branch  railway  known  as  the 
*  Ashby  Branch  ;'  that  it  is  a  lien  upon  said  public  lands,  subject 
only  to  the  lien  of  the  mortgage  to  Fellows,  trustee ;  that  it  is  a 
lien  upon  the  said  145  miles  of  said  railroad,  subject  to  the  lien  of 
said  first  mortgage  of  the  Alabama  and  Tennessee.  Rivers  R.  R. 
Co.,  and  subject  also  to  the  lien  of  said  second  mortgage  of  said 
company ;  that  it  is  a  lien,  also,  upon  the  rolling-stock  and  other 
personal  property  owned  by  the  Alabama  and  Tennessee  Rivers  R. 
R.  Co.  on  the  8th  August,  1866,  subject  only  to  the  lien  of  said  first 
mortgage  of  said  company,  and  subject  also  to  the  equity  between 
said  first  and  second  mortgages  as  hereinabove  decreed ;  and  that 
said  mortgage  to  complainants  creates  a  first  and  prior  lien  upon 
all  other  property,  real  and  personal,  of  the  Selma,  Rome  and 
Dalton  R.  R.  Co.,  not  hereinbefore  declared  to  be  subject  to  the 
prior  liens  of  other  mortgages." 

The  decree  then  proceeds  thus :  "  And  it  appearing  from  a  re- 
port of  the  register,  read  and  filed  on  the  14th  February,  1877, 
modified  and  approved  by  order  of  the  court  made  and  entered 
on  the  4th  March,  1877,  that  it  was  necessary  for  the  conservation 
of  the  railroad  and  its  appurtenances  in  Alabama  that  the  receiv- 
ers, heretofore  appointed  in  this  cause,  should  purchase  what  is 
known  as  the  ^  J^reed  Rolling  Stock ;'  and  the  '  Equipment 
Associate  Rolling  Stock;'  and  that  in  said  purchase  it  was 
necessary,  and  the  receivers  did  issue  certificates  of  indebt- 
edness of  the  value,  at  ninety  cents  on  the  dollar,  of  $303,- 
080 ;  and  it  appearing  also  from  said  report  and  the  order  of 
the  court  that  the  said  receivers,  for  the  purpose  of  making  nec- 
essary repairs  and  improvements  upon  the  railroad  in  Alabama,  and 
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to  pay  what  was  dne  to  connecting  roads,  issued  like  certificates  of 
iiidebtedness,  to  the  amount,  at  ninety  cents  on  the  dollar,  of  $67,- 
950,  and  it  having  been  provided  in  said  certificates  of  indebted- 
ness that  the  same  should  be  a  lien  upon  the  roUine-stock  purchased 
by  said  receivers ;  it  is  now,  therefore,  hereby  adjudged,  ordered, 
and  decreed,  that  the  said  certificates  above  named,  to  the  amount 
of  principal  and  interest,  to  be  ascertained  as  hereinafter  provided, 
at  which  they  were  used  in  payment  for  said  rolling-stock,  or  were 
sold  for  cash,  with  interest  from  the  time  they  were  issued  upon 
such  sum,  are  a  first  or  prior  lien  or  charge  upon  said  ^  Breed 
Rolling  Stock,'  and  '  Equipment  Associate  Kolling  Stock,' "  A 
similar  decree  was  rendered  in  reference  to  fifteen  locomotive 
engines,  called  the  "  Welsh  Locomotives,"  which  were  ordered  to 
be  sold  separate  from  the  other  rolling-stock.  An  account  was  or- 
dered to  be  stated  by  the  register,  of  all  the  debts  and  claims 
against  the  Alabama  and  Tennessee  Kivers  K.  R,  Co.,  and  also  of 
the  Selma,  Rome,  and  Dalton  K.  H.  Co.;  and  a  sale  was  ordered 
to  be  made  of  the  railroad,  with  all  its  property,  etc.,  to  satisfy  the 
claims  according  to  the  liens  declared  by  the  decree. 

The  appeal  is  sued  out  by  L.  H.  Meyer,  who  here  makes  fifty- 
nine  assignments  of  error,  founded  on  the  final  decree,  the  various 
interlocutory  decrees  since  the  remandment  of  the  cause,  and  all 
the  matters  which  were  assigned  as  error  on  the  former  appeal. 
Mrs.  Reynolds  also  joins  in  all  the  assignments  of  error,  except  the 
48th,  which  was  founded  on  that  part  of  the  final  decree  which 
allowed  the  prior  lien  of  the  mortgage  to  Fellows  on  the  public 
lands. 

Pettus,  Dawson  &  Tillman,  for  L.  H.  Meyer,  appellant.  !•  As 
to  the  legal  effect  of  the  contract  for  the  consolidation  of  the  three 
railroad  companies,  whether  considered  by  itself,  or  in  connection 
with  the  several  statutes  authorizing  and  ratifying  it,  the  appellant 
relies  on  the  former  opinion  of  this  court,  and  the  authorities  cited 
for  the  appellant  on  the  former  appeal.  Railroad  Co.  v.  Harris, 
12  Wallace,  65.  The  cases  of  Clearwater  v.  Meredith,  1  "Wallace, 
40,  and  McMahon  v.  Morrison,  16  Indiana,  172,  cited  for  appellees, 
have  been  pronounced  mere  dicta  on  this  point,  by  the  Supreme 
Court  of  the  United  States,  in  the  recent  case  of  Central  Railroad 
and  Banking  Company  v.  Georgia,  8  Otto,  359.  On  the  former 
appeal,  the  contract  between  the  companies,  and  the  several  stat- 
utes relating  thereto,  were  in  evidence,  and  were  fully  considered 
by  the  court ;  and  it  is  submitted  that  there  is  nothing  in  either 
the  pleadings  or  proof  under  the  amended  bill  which  can  change 
or  affect  the  decision  of  the  legal  (Question  as  before  presented. 
Under  the  amended  bill,  and  the  evidence  adduced  in  support  of 
it,  the  main  facts  are  not  varied,  but  are  only  elaborated,  and  stated 
more  in  detail,  leaving  the  general  equities  unchanged. 

2.  But,  whether  the  legal  effect  of  the  consolidation  of  the  sev- 
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end  companies  be,  as  the  chancellor  held,  a  dissolntion  of  all  the 
old  companies,  and  the  formation  of  a  new  company,  or,  as  the 
appellant  insists,  merely  a  continuance  of  the  old  Alabama  com- 
pany under  a  new  name,  and  with  enLu^ed  powers — whether  the 
old  company  is  to  be  regarded  as  dead,  or  as  still  living — ^the  pres- 
ent company  is  folly  bound  by  all  the  contracts,  covenants  and 
obligations  of  the  old  Alabama  company.  An  express  stipulation 
in  the  contract  was,  ^'  that  all  the  debts,  contracts,  obligations  and 
liabilities  of  each  one  of  the  parties  to  this  contract,  are  hereby 
assumed  by  the  consolidated  company  formed  under  this  agree- 
ment.'' By  the  terms  of  the  contract,  then,  the  new  company 
acquired  all  the  property  and  rights  of  the  old  company,  and,  at 
the  same  time,  assimied  and  agreed  to  pay  all  its  debts.  The  prin- 
ciple is  well  settled,  that  when  property  is  transferred  hj  one  per- 
son to  another,  and  the  latter  promises,  in  consideration  of  the 
transfer,  to  pay  a  debt  or  debts  which  the  transferrer  owes  to 
third  persons,  a  trust,  or  equitable  lien  on  the  property,  is  thereby 
created  in  favor  of  such  creditors,  for  the  payment  of  their  debts ; 
and  this  lien  will  prevail  over  all  other  liens  or  rights  subsequently 
acquired,  except  as  against  a  bona-fide  purchaser  for  value  without 
notice.  2  Story's  Equity,  §§  1257-59 ;  2  Spence's  Equity,  287 
Perry  on  Trusts,  §§  241,  594;  Hallett  v.  Hallett,  2  Faige,  15 
Harris  v.  Fly,  7  Paige,  421 ;  Spofford  v.  Manning:,  6  Paige,  383 
Dodge  V.  Manning,  11  Paige,  334 ;  Gregory  v.  W  illiams,  3  Mer. 
882 ;  Sheppard  v.  Sheppard,  7  John.  Ch.  57 ;  Clopton  v.  Sled^  6 
AJa.  589 ;  Hobson  v.  Andrews,  23  Ala.  219.  Here,  there  is  no 
pretence  that  the  complainants  are  creditors  or  purchasers  without 
notice ;  for  the  contract  between  the  companies,  and  the  existence, 
nature  and  amount  of  the  debts  of  the  old  Alabama  company,  are 
recited  in  the  complainant's  mortgage.  Branch  &  Sons  v.  M. 
A  W.  P.  E.  R  Co.,  59  Ala.  139. 

3.  Again,  a  corporation  holds  its  property,  first,  in  trust  for  its 
creditors,  and  then  for  its  stockholders  ;  and  when  it  is  dissolved, 
eo  instanti,  all  of  its  creditors  have  a  Ken  on  all  of  its  property, 
real,  personal,  or  mixed ;  which  lien  is  superior  to  all  liens  or  equi- 
ties  subsequently  acquired  by  any  other  person,  except  a  bona-hde 
creditor  or  purchaser  for  value  without  notice.  Mumma  v.  Poto- 
mac Company,  8  Peters,  281 ;  Dummer  v.  Wood,  3  Mason,  308  ; 
Perry  on  Trusts,  §§  241-2 ;  2  Story's  Equity,  §  1252 ;  Angell  & 
Ames  on  Corporations,  §§  599,  600,  notes ;  Huckabee  v.  Smith,  53 
Ala.  191 ;  Bank  of  St.  Mary's  v.  St.  John,  25  Ala.  566.  If,  then  the 
old  Alabama  company  was  dissolved  by  its  consolidation  with  the 
Georgia  companies,  its  creditors  still  have  a  lien  on  all  its  property, 
superior  to  all  other  liens  or  equities  subsequently  acquired,  except 
by  a  bona-fide  cr^tor  or  purchaser  for  value  without  notice. 
The  bill  in  this  case,  it  must  oe  remembered,  is  a  general  creditors' 
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bill,  and  seeks  to  marshal  all  the  assets  of  an  insolvent  corporation, 
and  to  settle  liens  and  priorities. 

4.  The  court  is  asked  to  reconsider  its  former  ruling,  that  the 
public  lands  held  by  the  railroad  company  imder  the  grant  from 
the  United  States  and  the  State,  did  not  pass  by  the  mortgage  to 
Lamar  and  Hallett  as  trustees.  When  that  mortgage  was  execut- 
ed, the  railroad  company  had  authority,  by  the  6th  section  of  its 
amended  charter,  '^  to  pledge,  in  such  lorm  as  the  board  of  direc- 
tors may  think  proper,  by  resolution,  mortgage,  or  deed  of  trust, 
or  otherwise,  all  the  means,  property  and  effects  of  the  said  com- 

5 any ;  and  any  pledge  so  made  oy  said  board  of  directors,"  it  was 
eclared, "  whetner  by  resolution,  or  mortgage,  or  deed  of  trust,  or 
other  form  of  contract,  shall  be  valid  and  effectual  to  all  intents  and 
purposes."  Session  Acts  1851-2,  p.  344.  This  is  a  very  broad 
power ;  and  the  mortgage  to  Lamar  and  Hallett,  which  was  exe- 
cuted under  this  power,  employs  words  equally  broad  and  compre- 
hensive. It  purports  to  grant  and  convey  "the  railroad  con- 
structed, and  to  be  constructed,"  "  with  all  appurtenances  thereof, 
including  all  lands,  houses,  structures,  fixtures,  and  machinery, 
piers  and  wharves,  and  franchises,  privileges  and  rights,  and  all 
other  property,  real  and  personal,  now  owned,  and  which  may 
hereafter  be  owned  by  "  the  grantor ;  "  together  with  all  the  tolls, 
incomes,  issues  and  profits,  wnich  may  accrue  from  the  said  rail- 
road, or  from  any  other  source  whatsoever,"  etc.  This  is  the 
"  form  of  contract "  which  the  directors  thought  proper  to  adopt 
for  the  security  of  the  bonds,  under  the  powers  conferred  upon 
them ;  and  the  language  cannot  be  construed  otherwise  than  as 
showing  an  intention  to  include  all  lands  afterwards  acquired  by 
the  company,  without  regard  to  the  manner  of  its  acquisition,  or 
the  source  from  which  it  was  acquired.  This  being  the  intention 
of  the  parties,  and  the  language  used  being  broad  enough  to  em- 
brace tne  public  lands  afterwards  acquired,  those  lands  must  pass 
by  the  mortgage,  unless  some .  principle  of  law  prevents  the  deed 
from  operating  according  to  the  intention  of , the  parties. 

6.  Tne  doctrine  of  ultra  vires  is  invoked,  to  defeat  this  opera- 
tion of  the  mortgage.  To  say  that  an  act  of  a  corporation  is  ultra 
vires,  is  simply  to  say  that  it  is  contrary  to  the  policy  of  the 
State.  But  the  grant  of  lands  afterwards  acquired,  not  appurtenant 
to  the  road,  was  not  ultra  vires  when  this  mortgage  was  executed ; 
and  if  it  was,  the  State  has  since  validated  the  grant  in  that  par- 
ticular. The  4th  section  of  the  original  charter  of  the  company 
declares,  that  the  company  "  shall  be  capable  in  law  of  purchasing, 
holding,  leasing,  selling  and  conveying  property,  real,  personal  and 
mixed,  so  far  as  shall  be  necessary  for  the  purposes  of  this  incor- 
ponition."  Session  Acts  1847-8,  p.  266.  This  power  is  entirely 
distinct  from  that  given  by  the  10th  section,  which  relates  to  the 
right  of  way  and  the  construction  of  the  road ;  and  while  the  10th 
8  A.  &  E.  R  Cas.— 89 
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section  was  afterwards  amended,  so  as  to  remove  doubts  which 
had  arisen  as  to  its  operation  and  construction,  the  4th  section  was 
left  in  fnll  force,  without  limitation  or  qualification.  This  section, 
fairly  construed,  authorized  the  company  to  accept  a  grant  of  lands 
from  the  State,  or  from  the  Unitea  States,  as  well  as  to  acquire 
them  by  purchase,  or  in  any  other  way.  That  these  lands  passed 
by  the  conveyance  to  Lamar  and  Hallett,  see  Whitehead  t\  Vine- 
yard, 50  Mo.  30  ;  Wilson  v.  Boyce,  2  Otto,  325. 

6.  The  grant  of  these  lands  to  the  company  by  the  State  carried 
with  it,  by  necessary  implication,  the  power  to  accept  the  grant ; 
and  the  State  has,  by  statutes  since  enacted,  validated  this  mort- 
gage, and  declared  that  it  shall  have  operation  and  effect  accordiug 
to  its  terms.  Session  Acts  1859-60,  p.  223;  lb.  1865-6,  p.  34<l 
That  these  laws  are  a  legitimate  exercise  of  legislative  power,  and 
not  obnoxious  to  any  constitutional  provision,  see  Cooley's  Const. 
Lim.  369-78 ;  2  Redfield  on  Railways,  516,  692 ;  Hall  v.  Railway 
Co.,  cited  in  2  Redf .  Railways,  517 ;  Shaw  v.  Norfolk  R.  R.  Co., 
5  Gi-ay,  Mass.  179;  Chapin  v.  Vermont  R.  R.  Co.,  8  Gray,  577; 
Miller  i;.  R.  and  W.  R.  K.  Co.,  36  Vermont,  452;  Bridgeport  r. 
Housatonic  R.  R.  Co.,  15  Conn.  495 ;  Galveston  Railway  v.  Cow- 
drey,  11  Wallace,  459 ;  21  Howard,  425. 

7.  The  mortgage  to  Lamar  and  Hallett  contains  ample  cove- 
nants for  further  assurances,  and  full  effect  must  be  accorded  to 
them.  A  mortgage  of  property  to  be  afterwards  acquired,  whether 
it  be  real  or  pereonal,  will  be  treated  in  equity  as  a  binding  con- 
tract, attaching  to  the  property  when  acquired.  This  is  on  the 
principle,  which  is  one  of  tne  fundamental  maxims  of  a  court  of 
equity,  that  the  court  looks  to  the  substance  rather  than  the  form 
of  things,  and  considers  that  as  actually  done  which  it  would  de- 
cree to  be  done,  or  which  was  agreed  to  be  done.  Fonb.  Eq.  §  9, 
mar.  p.  419;  4  Bouvier's  Inst.  §  3729;  1  Story's  Equitv,  §  57; 
R.  R.  Co.  V.  Woelper,  64  Penn.  St.  R.  366 ;  Craig  v.  Leslie,  3 
Wheaton,  573.  This  principle  would  be  applied,  if  there  had  been 
no  covenant  for  further  assurance,  and  if  no  further  assurance  had 
been  given.  But  the  contract  with  Breed,  which  expressly  makes 
his  lien  "subject  and  subordinate  to  existing  liens,"  which  are 
clearly  indicated  to  be  the  "  mortgage  bonds  of  the  party  of  the 
first  part,"  "  must  be  deemed  a  sufBcient  act  of  new  or  further  as- 
surance." Seymour  v.  C.  and  N.  F.  R.  R.  Co.,  25  Barbour,  307-S. 
Under  a  covenant  for  further  assurance,  a  subsequent  title  enures 
to  the  grantee,  as  well  as  under  a  covenant  of  warranty  of  title. 
Phelps  V.  Kellogg,  15  Illinois,  137 ;  Fairbanks  v.  Williamson,  1 
Greenl.  96 ;  Bennett  v.  Waller,  23  Illinois,  97;  Herman  on  Estop- 
pel, §§260,  278,  269. 

8.  The  mort^^e  to  Lamar  and  Hallett  covers  all  of  the  railroad 
in  this  State,  witli  its  branches,  and  all  the  real  property  appurte- 
nant to  the  railroad,  all  the  franchises,  all  the  lands  acquired  under 
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the  grant  by  Congress,  and  all  other  property  which  the  Alabama 
and  Tennessee  Rivers  R.  R.  Co.  ever  owned,  including  all  theroll- 
ing-etock  and  other  personal  property  put  on  the  road  by  Breed 
under  his  contract  with  the  company.  In  other  words,  it  covers 
all  the  property  and  rights  which  it  professes  to  cover.  This  is 
the  legal  enect  and  operation  of  the  deed,  "  construed  by  its  four 
corners."  Words  of  larger  import,  or  more  comprehensive  mean- 
ing, could  not  well  have  been  found  than  are  employed  in  this 
deed ;  and  full  effect  must  be  accorded  to  them,  unless  some  prin- 
ciple of  law  will  be  thereby  violated.  Pierce  v.  Emery,  32  N.  H. 
484;  Galveston  Railroad  v.  Cowdrey,  11  Wallace,  475;  Pinnock 
V.  Coe,  23  Howard,  128;  Dunham  r.  Railway  Co.,  1  Wallace,  266; 
Miller  v.  Railway  Co.,  36  Vermont,  294 ;  Morrill  v.  Noyes,  56 
Maine,  471 ;  Willink  v.  Morris  Canal,  3  Green's  Ch.  402 ;  Mit- 
chell«.  Winslow,  2  Story,  629;  Pierce  v.  Milwaukee  R.  R.  Co.,  24 
Wise.  551 ;  Whitehead  v.  Vineyard,  50  Mo.  30.  Not  only  the 
railroad  company,  the  grantor  in  the  deed,  but  "  all  pei-sons  claim- 
ing under  and  in  privity  with  it,  are  estopped  from  asserting  that 
the  deed  does  not  cover  all  the  property  and  rights  which  it  pro- 
fesses to  cover."  Galveston  Railroad  v,  Cowdrey,  11  Wallace,  480 ; 
Douglaes  v,  Scott,  5  Ohio,  198 ;  Bean  v.  Welsh,  17  Ala.  770 ;  Her- 
man on  Estoppel,  §  269 ;  Dewolf  v,  Hayden,  24  Illinois,  525 ;  Gar- 
rett V.  Lyle,  27  Ala.  586. 

9.  On  the  former  appeal,  the  ordere  of  the  chancellor  authoriz- 
ing the  receivers  to  purchase  the  "  Breed  rolling-stock,"  and  con- 
fiming  their  purchase,  were  held  to  be  not  binding  on  Meyer,  who 
was  not  before  the  coui-t  when  those  orders  were  made ;  and  they 
were  opened  to  permit  inquiries  to  be  made  as  to  the  ownership  of 
this  rolling-stock,  its  value,  and  the  liens  on  it.  53  Ala.  354.  The 
history  of  this  rolling-stock  is  clearly  stated  in  the  mastei^'s  report, 
in  which  he  reported,  on  the  facts  proved  before  him,  that  the 
mortgage  to  Meyer  was  a  first  lien  on  it,  and  that  the  complain- 
ants' mortgage  was  also  a  lien  on  it,  superior  to  any  claim  or  title 
of  the  New  York  Guaranty  and  Indemnity  Company,  and  that 
the  receiver  ought  not  to  have  bought  it.  The  chancellor  set  aside 
the  report  of  the  master,  and  sustained  the  claim  of  the  said  New 
York  company,  and  the  purchase  by  the  receiver ;  and  therein,  it 
is  insisted,  the  chancellor  erred,  to  the  prejudice  of  this  appellant. 
This  rolling-stock  was  bought  by  Breed,  and  placed  on  the  road 
while  he  was  operating  it  under  his  lease ;  and  some  of  it  was  built 
by  him  at  the  company's  shops  in  Selm.a,  out  of  new  and  old  ma- 
terials. By  the  terms  of  the  lease,  he  acquired  the  possession  of 
all  the  rolling-stock  belonging  to  the  railroad  company,  with  all 
its  other  personal  property ;  and  on  all  this  property,  as  well  as 
that  brought  on  the  road  by  Breed,  the  mortgage  to  Lamar  and 
Hallett  was  a  first  lien,  and  Jireed  had  only  a  subordinate  lien.  So 
far  as  the  record  shows,  Breed  paid  in  full  for  all  the  rolling-stock 
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bronglit  on  the  road  by  him ;  and  it  is  not  pretended  that  any  per- 
son had  reserved  any  Uen  on  it.  The  only  question,  then,  is  as  to 
the  condition  of  the  liens  on  this  property  while  it  was  on  the  road, 
and  in  the  possession  of  Breed.  The  appellant  contends — Ist,  that 
it  then  belonged  to  the  company ;  2d,  that  the  mortgage  to  Lamar 
and  Hallett  attached  to  it  as  fast  as  it  was  brought  on  the  road,  as 
a  first  lien ;  3d,  that  Breed  had  a  lien  on  it  also,  but  '^^subject  and 
subordinate  to"  the  first  mortgage ;  and  4th,  that  the  complainants 
also  had  a  lien  on  it,  which  was  superior  to  Breed's,  by  virtue  of 
the  12th  article  of  the  contract  between  him  and  the  railroad  com- 
pany. The  instruments  creating  these  liens  were  all  duly  recorded, 
and  operated  as  notice  to  all  the  world;  and  no  third  person  could 
acquire  a  lien  which  would  override  them.  This  being  the  condi- 
tion of  things,  and  the  company  being  insolvent,  BreSi  sold  the 
rolling-stock,  with  the  consent  of  the  company,  to  the  New  York 
Guaranty  and  Indemnity  Company ;  and  tne  company,  at  the  same 
time,  bought  it  back,  and  agreed  to  pay  rent  for  it ;  and  the  stock 
being  thus  on  the  road,  and  large  payments  having  been  made  on 
it  when  the  receivers  were  appointed,  the  chancellor  authorized 
them  to  buy  it,  and  to  pay  for  it  with  their  certificates.  If  these 
facts  do  not  show  a  design  and  intention  to  defraud  the  mortgage 
creditors,  that  is  their  necessary  effect ;  and  the  court  will  not  suf- 
fer these  lawful  liens  to  be  thus  defeated. 

10.  The  chancellor  authorized  the  receivers  to  pay  certain  bal- 
ances to  connecting  railroads,  amounting  to  $6800 ;  and  under  this 
order  the  receivers  paid  about  $8650,  in  their  certificates.  But, 
this  order  having  been  made  in  vacation,  and  without  notice,  this 
court  held  the  adverse  parties  not  concluded  by  it ;  and  added, "  in 
this  inquiry,  and  also  in  that  respecting  the  receivers'  certificates, 
the  burden  of  proof  must  be  as  much  on  the  receivers  as  if  said 
orders  had  not  been  made."  No  sufficient  reason  is  shown  for  al- 
lowing the  receivers  a  credit  for  these  payments.  It  must  be  re- 
membered that  these  "  balances"  were  no  part  of  the  expenses  or 
other  debts  contracted  by  the  receivers.  They  were  a  part  of  the 
general  floating  debt,  unsecured  by  any  lien ;  and  the  chancellor 
could  not  authorize  their  payment  out  of  the  mortgage  property, 
in  preference  to  the  debts  secured  by  the  mortgages ;  for  this  would 
be  to  impair  the  obligation  of  contracts,  and  deprive  a  person  of 
his  property  without  due  process  of  law.  Green  v.  Biddle,  8 
Wheaton,  75 ;  Bronson  v,  Kinzie,  1  Howard,  316 ;  Gantly's  Le^ee 
V.  Ewing,  3  Howard,  716 ;  R.  R.  Co.  v.  Man.  Co.,  16  Wallace, 
318 ;  Van  Hoffman  v.  Quincy,  4  Wallace,  553 ;  3  Wallace,  Jr.,  C. 
C.  Rep.  214 ;  2  Kent's  Com.  13 ;  Taylor  v.  Porter,  4  Hill,  K  T. 
147 ;  Hoke  v.  Henderson,  4  Dev.  N.  0. 15. 

H.  A.  Haralson,  for  Mrs.  Reynolds,  and  for  the  second-mortgage 
creditors.  1.  The  mortgage  to  Fellows,  as  trustee,  to  secure  the 
debt  to  Walker  Reynolds,  is  a  first  lien  on  the  lands  acquired 
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under  the  act  of  Congress ;  and  the  proceeds  of  the  sale  of  those 
lands  must  be  first  applied  to  the  satisfaction  of  the  balance  still 
due  on  that  debt.  These  lands  did  not  pass  by  the  mortgage  to 
Lamar  and  Hallett,  because  they  were  not  within  the  contemplation 
of  the  parties,  and  because  the  railroad  company  had  no  capacity 
to  acquire  them  when  that  mortgage  was  executed.  On  these 
points  these  appellants  rely  on  the  former  decision  of  this  court. 
53  Ala.  331-32.  As  against  this  mortgage,  the  covenant  for  fur- 
ther assurances,  contained  in  the  first  mortgage,  has  no  effect,  since 
there  had  been  no  attempt  to  perform  or  execute  it  when  this 
mortgage  was  given. 

2.  TThe  mortgage  to  Edwards,  as  trustee,  creates  a  lien  on  the 
first  one  hundred  miles  of  the  railroad,  and  upon  all  the  lands, 
houses,  fixtures  and  structures,  attached  or  pertaining  to  said  one 
hundred  miles,  whether  then  owned,  or  afterwards  acquired,  su- 
perior to  the  lien  of  the  complainants'  mortgage,  and  second  only 
to  that  of  the  mortgage  to  Lamar  and  Hallett,  the  superiority  of 
which  is  admitted.  But,  as  against  the  lien  of  the  mortgage  to 
Lamar  and  Hallett,  the  second-mortgage  creditors  invoke  this  gen- 
eral principle,  always  applied  in  equity  when  assets  or  securities 
are  to  be  marshalled  under  a  bill  like  this :  If  one  party  has  a  lien 
on  or  interest  in  two  funds  for  the  security  of  a  debt,  and  another 
party  has  a  lien  on  or  interest  in  only  one  of  those  funds  for  the 
security  of  another  debt,  a  court  of  equity  will,  at  the  instance  of 
the  latter,  compel  the  former  creditor  to  resort  to  his  separate  fund 
in  the  first  instance,  before  resorting  to  the  fund  on  which  both 
have  a  lien,  when  that  course  is  necessary  to  procure  satisfaction  of 
the  claims  of  both  parties,  and  will  not  operate  to  the  prejudice  of 
the  creditor  having  a  lien  on  both  funds.  Story's  Equity,  vol.  1, 
§§  633-45 ;  Chapman  v.  Hamilton,  19  Ala.  121 ;  Nelson  &  Hatch 
V.  Dunn,  15  Ala.  501 ;  Eden  on  Injunctions,  ch.  2,  pp.  38, 40,  62. 

3.  But  the  bondholders  under  the  mortgage  to  Edwards  are  not 
confined  to  the  lien  of  their  mortgage  on  tne  first  one  hundred 
miles  of  the  railroad.  Their  mortgage  contains  full  covenants  for 
further  assurance,  and  the  contract  with  Breed  is  made  "subject 
and  subordinate"  to  it,  which  contract  was  assumed  by  the  consol- 
idated company,  and  binds  that  company  to  pay  their  debts  equally 
with  those  covered  by  the  mortgage  to  Lamar  and  Hallett. 

(As  to  the  effect  of  the  consolidation  of  the  several  railroad  com- 
panies, the  receivers'  certificates,  the  payment  of  the  balances  to 
connecting  roads,  the  "Breed  rolling-stock,"  etc.,  Mr.  Haralson 

f)ursued  the  same  line  of  argument  as  in  the  brief  for  the  appel- 
ant Meyer,  and  cited  the  same  authorities.) 

Morgan,  Lapsley  &  Nelson,  for  the  appellees,  on  questions  af- 
fecting the  receivers.  As  to  the  receivers  in  this  case,  there  is  no 
final  oecree  from  which  an  appeal  can  be  prosecuted  for  or  against 
them.     They  are  only  incidentally  affected  by  the  decree  rendered 
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by  the  chancellor :  neither  the  pleadings  in  the  cause,  nor  any  mo- 
tion or  petition  as  against  them,  presents  any  issue  of  law  or  fact 
upon  wnich  any  decree  can  be  rendered  to  charge  or  discharge 
them  in  respect  to  any  misconduct  or  malversation  on  their  part 
The  "  Breed  rolling-stock"  was  purchased  by  them  under  the  order 
of  the  couii; ;  and  in  this  matter,  as  in  all  other  matters  here  pre- 
sented for  revision,  they  are  protected  by  the  orders  of  the  court, 
in  the  absence  of  fraud  or  collusion,  of  which  there  is  no  allegation 
or  proof.  They  were  agents,  and  not  trustees ;  agents  of  the  court, 
and  not  of  the  parties;  and  the  only  question  as  to  them  is, 
whether  they  obeyed  the  orders  of  the  court,  and  acted  in  good 
faith,  and  with  reasonable  skill  and  diligence.  Peiry  on  Trusts, 
vol.  1,  p.  404;  High  on  Keceivers,  §§  264-86 ;  2  Woods,  C.  C.  R 
518 ;  1  lb.  330. 

Brooks  &  Roy,  for  the  appellees  who  were  complainants  be- 
low. 1.  On  the  former  appeal,  this  court  held  that  the  mortgage 
to  Lamar  and  Hallett  did  not  convey  the  Ashby  branch  road,  nor 
the  lands  acquired  under  the  grant  by  Congress ;  and  this  for  the 
reasons  that  neither  of  these  was  within  the  contemplation  of  the 
parties  to  that  mortgage,  and  that  the  railroad  company  then  had 
no  authority  to  acquire  the  one  or  to  construct  the  other.  The 
same  principles  apply  with  equal  force  to  the  new  road  constructed 
from  Jacksonville  to  the  Georgia  boundary  line.  The  railroad 
company  had  not  built  any  part  of  it  in  1852,  and  did  not  then 
contemplate  building  it,  and  was  not  authorized  by  its  charter  to 
build  it ;  and  it  was  only  authorized  to  build  it  fourteen  years  af- 
terwards, by  a  new  charter,  the  provisions  of  which  recognize  the 
necessary  exemption  of  the  new  road  from  the  operation  of  the 
mortgage  on  the  old  road.  Like  the  "  Ashby  Branch,"  this  new 
road  was  built  under  a  new  grant  of  corporate  power,  by  a  com- 
pany in  which  other  persons  might  and  did  become  stockholders; 
and  it  was  not  a  part  of  that  "  one  main  line  in  Alabama,"  which, 
as  this  court  said,  "was  then  in  contemplation,"  and  "became 
charged  with  a  lien  by  the  deed  of  that  year."  53  Ala.  331.  The 
covenant  for  further  assurances  does  not  affect  this  question  in  the 
least.  That  covenant  extends  only  to  the  road  and  property  con- 
veyed by  the  mortgage — that  is,  "  the  railroad  constructed  and  to 
be  constructed  as  aforesaid,"  with  its  appurtenances,  then  owned  or 
afterwards  acquired.  As  to  this  road  and  this  property,  the  cov- 
enant was  inserted  for  the  purpose  of  "  making  more  efiectual  the 
lien  hereby  intended  to  be  created,  and  to  enabrace  the  said  rail- 
road, and  the  future  construction  thereof,  together  with  all  the 
other  property,  means  and  effects,  intended  nereby  to  be  mort- 
gaged. The  covenant  cannot  be  extended  beyond  the  terms  of 
the  grant.  There  is  no  room  for  doubt  as  to  the  property  covered 
by  each;  and  if  there  was  any  doubt,  "the  description  in  the 
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mortga^  must  be  deemed  to  refer  to  the  charter."    Seymour  v, 
E.  R  Co.,  26  Barbour,  284. 

2.  Under  the  amended  bill,  the  complainants  introduced  in  evi- 
dence the  various  charters  granted  by  Alabama  authorizing  the 
construction  of  the  ori^al  Ime  of  this  road,  and  of  connecting  and 
tributary  lines,  and  took  testimony  to  prove  what  had  been  done 
under  these  several  charters ;  thus  showing  the  settled  policy  of 
the  State  with  respect  to  that  line,  and  to  what  extent  it  had  been 
carried  out.  See  these  charters  in  Session  Acts  1844,  p.  170 ;  1848, 
p.  265;  1849-50,  p.  167;  1853-4,  p.  438;  1859-60,  p.  206. 
These  acts  show  that  at  the  time  the  mortgage  was  executed  in 
1852,  and  for  many  years  before  that  time,  it  was  the  settled  policy 
of  the  State  to  establish  a  Grand  Trunk  Railroad  Line,  connecting 
the  navigable  waters  of  the  Alabama  and  Tennessee  rivers,  with 
the  view  to  secure  extensive  water-line  communication  from  its 
northern  and  southern  boundaries ;  and  in  pursuance  of  this  policy, 
the  public  lands  donated  by  Congress  were  wanted  by  the  State,  by 
act  approved  20th  January,  1858,  to  the  Alabama  and  Tennessee 
Riv^ers  E.  R.  Co.,  and  the  Tennessee  and  Coosa  R  R.  Co.,  respec- 
tively, under  the  conditions  and  restrictions  contained  in  the  act  of 
Congress.  Sess.  Acts  1859-60,  p.  3.  The  object  of  this  great  en- 
terprise was  not  simply  to  connect  Selma  and  Guntersville,  nor  yet 
to  connect  the  waters  of  the  Alabama  and  Tennessee  rivers,  but  to 
connect  their  navigable  waters,  and  form  a  railroad  link  in  a  great 
water-line  of  communication  extending  from  the  Gulf  of  Mexico 
to  the  head-waters  of  the  Mississippi  river.  From  its  southern  ter- 
minus at  Selma  communication  was  to  be  had,  through  the  navi- 
^ble  waters  of  the  Alabama  river,  to  the  Gulf  of  Mexico ;  and 
from  its  northern  terminus  at  Guntersville  unbroken  communica- 
tion was  to  be  secured,  through  the  navigable  waters  of  the  Ten- 
nessee, Ohio,  and  Mississippi  rivers,  with  the  Mississippi  valley, 
and  with  the  cities  and  martets  and  the  grain  and  meat-producing 
regions  of  the  great  Northwest. 

And  this  enterprise  was,  for  the  most  part,  carried  into  eflEect. 
At  the  commencement  of  the  war,  the  entire  line  from  the  Ala- 
bama to  the  Tennessee  river  was  approaching  completion,  and  its 
early  completion  was  prevented  only  by  that  event.  It  was  never 
snspended  by  the  Alabama  and  Tennessee  Rivers  Railroad  Com- 
pany until,  m  1866,  under  a  new  charter,  its  stockholders  autho- 
rized a  new  enterprise,  and  an  additional  connection ;  and  it  has 
never  been  abandoned,  in  whole  or  in  part,  by  the  Tennessee  and 
Coosa  Railroad  Company.  At  the  beginning  of  the  war,  the  for- 
mer company  had  completed  its  road  to  Blue  Mountain,  135  miles 
north  of  Selma ;  the  grading  was  well  nigh  completed  and  pre- 
pared for  the  superstructure,  from  Jacksonville  to  Gadsden ;  and 
the  iron  for  the  balance  of  the  road  was  on  the  way  from  Europe, 
and  its  arrival  prevented  only  by  the  blockade.    At  the  same  time 
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the  entire  grading  of  the  other  road  was  under  contract^  from  the 
Tennessee  river  to  Gadsden ;  the  company  had  received  $250,000 
from  the  State,  and  it  is  still  operating  a  portion  of  its  road,  and 
contemplates  the  completion  of  its  entire  road.  There  was  no 
change,  dnring  the  war,  of  the  purposes  or  plans  of  the  Alabama 
and  Tennessee  Rivers  Bailroad  Company;  and  tlie  ^'Ashby 
Branch,"  which  it  was  authorized  to  construct  as  a  "  military  ne- 
cessity," was  abandoned  when  the  necessity  ceased.  No  less  than 
five  other  companies  were  chartered,  from  time  to  time,  and  au- 
thorized to  construct  a  railroad  substantially  over  this  route  be- 
tween Jacksonville  and  Rome ;  several  of  them  had  surveyed  and 
located  the  route,  acquired  rights  of  way,  and  begun  work,  on  sub- 
stantially the  same  line  which  the  consolidated  company,  composed 
in  part  of  two  of  those  companies,  adopted  and  completed.  All 
these  facts  repel  the  idea  that  the  new  road  was  in  the  contem_dar 
tion  of  the  psirties  when  the  mortgage  of  1862  was  executed.  The 
building  of  the  new  road  by  that  company  would  have  been  a  radi- 
cal  and  total  departure  from  its  original  enterprise,  and  an  invasion 
of  the  chartered  rights  of  other  companies.  Brice's  Ultra  Vires, 
539-40.  Besides,  the  route  from  Jacksonville  to  Gkdsden,  as  a 
part  of  the  old  route,  has  never  been  abandoned  or  relinquished. 
The  power  to  construct  it  was  not  taken  away  or  impaired  by  the 
new  charter  ^nted  in  1866,  which  gave  power  to  construct  a  road, 
in  addition,  from  Jacksonville  to  the  boundary  line.  The  consoli- 
dated company  still  has  the  power  to  extend  its  main  line  from 
Jacksonville  to  Gadsden ;  and  if  it  should  hereafter  be  constructed, 
and  the  present  company  is  the  same  corporation  which  executed 
the  mortgage  of  1852,  its  liability  to  that  mortgage  cannot  be  ques- 
tioned. 

3.  But  the  consolidated  company  is,  in  fact  and  in  law,  a  new 
corporation.  As  the  case  was  presented  to  this  court  on  the  for- 
mer appeal,  the  consolidation  wajs  alleged  in  the  bill,  according  to 
its  legal  effect,  and  was  fully  admitted  as  alleged.  It  was  not,  then, 
an  issue  in  the  cause,  and  no  testimony  was  taken  on  the  point.  It 
is  insisted,  therefore,  that  the  consideration  of  the  question,  as  an 
issue  in  the  cause,  is  now  presented  for  the  first  time,  and  it  should 
not  be  concluded  or  preludiced  by  what  was  said  on  the  former  ap- 
peal. What  the  court  tnen  said  was  based  on  the  ground  that  the 
charters  of  the  two  Georgia  companies  were  not  produced ;  that 
the  only  Georgia  statute  in  evidence  showed,  or  tended  to  show, 
that  those  companies,  if  not  dissolved,  had  become  wholly  disor- 
ganized ;  and  that  there  was  no  testimony  showing  that  either  of 
tliem  had  built  any  portion  of  its  road,  or  had  located  any  road,  or 
owned  any  property  or  eflEects.  These  supposed  defects  in  the  evi- 
dence have  since  been  supplied  under  the  amended  bill.  It  is  now 
shown  that  each  of  these  Georgia  companies  was  duly  incorporated 
and  organized ;  that  there  never  was  any  lapse  or  break  in  the  or- 
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ganization  of  either  before  the  consolidation  was  effected  in  1866, 
and  it  was  kept  up  even  beyond  that  date  by  the  stipulation  of  the 
parties ;  that  eacn  of  said  companies  had  surveyed,  located,  and 
adopted  the  entire  route  for  its  road,  had  acquired  rights  of  way 
thereon,  had  constructed  and  completed  the  road-bea  for  nearly 
half  the  distance  between  Dalton  and  the  State  line,  and  had  built 
expensive  and  permanent  bridges  and  culverts ;  that  the  same 
identical  line,  road-bed,  grading,  rights  of  way,  bridges,  and  cul- 
verts, were  used  by  the  consolioatea  company ;  that  tne  enterprise 
of  neither  company  was  ever  abandoned — that,  on  the  contrary,  at 
the  time  of  the  consolidation,  each  was  in  the  full  possession  and 
exercise  of  all  its  orifflnal  rights,  powers,  and  franchises,  having  a 
large  number  of  stocKholdei'S,  ana  owning  a  large  amount  of  v3u- 
able  property.  It  is  shown,  also,  that  the  proposition  to  consoli- 
date came  from  the  Alabama  company;  that  all  the  property  and 
rights  aforesaid,  by  virtue  of  the  consolidation,  passed  into  the 
hands  of  the  consolidated  company ;  that  the  stockholders  in  the 
Georgia  companies,  to  the  amount  of  their  stock  therein,  became 
stockholders  in  the  consolidated  company,  voted  and  participated, 
on  terms  of  equality  with  the  Alabama  stockholders,  in  the  control 
and  government  of  the  consolidated  company,  one  of  them  af  ter- 
waroB  becoming  president  of  the  company.  These  facts  show  the 
vitality  and  efficiency  of  the  two  Georgia  companies  at  the  time  of 
the  consolidation,  and  repel  any  argument  founded  on  the  assump- 
tion of  the  superior  condition  of  the  Alabama  companjr;  and  if  tlie 
failure  to  prove  them  before  was  material,  in  considering  the  legal 
effect  of  tne  consolidation  as  admitted,  proper  weight  should  now 
be  accorded  to  them. 

4.  The  effect  of  the  consolidation  of  the  three  original  corpora- 
tions was  the  dissolution  of  them  all,  and,  at  the  same  time,  the 
creation  of  a  new  corporation,  with  the  property,  rights,  liabilities, 
and  stockholders,  derived  from  the  three  passing  out  of  existence. 
The  terms  used  in  tlie  articles  of  agreement,  and  in  the  statutes  of 
Georgia  and  Alabama  authorizing  and  ratifying  the  consolidation, 
support  this  construction,  and  exclude  any  other.  The  consolida- 
tion of  railroad  corporations  has  become  very  common,  and  the 
courts  have  often  been  called  on  to  construe  the  contracts  and  stat- 
ntes  by  which  such  consolidation  was  effected.  Under  these  de- 
cisions, which  have  established  the  American  doctrine  on  the  sub- 
ject, the  term  consolidation  has  acquired  a  fixed,  definite,  accepted, 
and  judicial  meaning ;  which  is,  that  it  is  a  dissolution  of  all  the 
original  corporations,  and,  at  the  same  instant,  the  creation  of  a 
new  corporation,  with  property,  rights,  liabilities,  and  stockholders, 
derived  from  those  passing  out  of  existence ;  and  it  is  held  inap- 
plicable to  a  union  of  two  or  more  companies  in  such  a  way  that 
one  of  the  original  corporations  is  continued  in  existence,  while  the 
others  are  merged  in,  or  absorbed  by  it.    Brice's  Ultra  Vires, 
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by  Green,  538-9,  note,  and  550 ;  McMahon  v.  Morrison,  16  Indi- 
ana, 172 ;  Lanman  v.  Railroad  Company,  30  Penn.  St.  42 ;  Powell 
V.  Railroad  Company,  42  Mo.  63 ;  Clearwater  v.  Meredith,  1  Wal- 
lace ;  Bishop  v.  feramard,  28  Conn.  289-99.  This  term  is,  in  all 
the  statutes,  carefully  selected,  used,  and  repeated,  and  no  other 
term  is  used  to  vary  its  meaning.  The  conclusion,  then,  is  irre- 
sistible, that  it  was  used  in  the  sense  so  fixed  and  established  by 
judicial  construction ;  that  the  legislature  enacted,  "  not  only  the 
terms  themselves,  but  their  adjudged  construction."  Ex  parte 
Vincent,  26  Ala.  153 ;  5  Cranch,  42 ;  2  Peters,  18 ;  3  Gray,  Mass. 
451. 

5.  These  authorities  equally  apply  to  the  articles  of  agreement, 
or  contract  of  consolidation,  in  which  the  same  terms  are  repeated- 
ly and  exclusively  used ;  and  they  must  be  presumed  to  have  been 
used  with  a  knowledge  of  their  legal  signification,  and  in  the  sense 
which  the  law  attaches  to  them.     The  several  provisions  of  the 
articles,  or  contract  of  consolidation,  sustain  this  construction,  and 
repel  any  other.     If  the  transaction  had  been  intended  as  a  pur- 
chase or  acquisition  of  the  Georgia  companies  by  the  Alabama 
company — as  a  transfer  of  the  corporate  rights,  property,  and  fran- 
chises 01  the  former  by  the  latter,  or  a  merger  and  ateorption  of 
the  former  by  the  latter — some  peculiar  and  appropriate  term 
would  have  been  used,  such  as  purchase,  acquire,  transfer,  merge, 
absorb,  or  other  equivalent  term,  none  of  which  is  anywhere  to  be 
found  in  the  contract.     On  the  theory  that  the  Alabama  company 
absorbed  the  Georgia  companies,  and  was  continued  in  existence 
under  a  new  name,  the  parties  were  guilty  of  the  absurdity  of  pro- 
viding  that  it  should  assume  and  be  liable  for  its  own  debts ;  and 
of  the  further  absurdity,  that  its  stockholders  should  continue  its 
stockholders;  and  the   additional   absurdity  is   disclosed  by  the 
proof,  that  it  afterwards  conveyed  its  property  to  itself.     All  these 
things  were  proper  and  necessary,  if  the  consolidated  company  was 
a  new  corporation,  but  are  neither  reasonable  nor  intelligible  on 
any  other  hypothesis.     The  Alabama  company,  it  is  true,  owned 
more  property,  and  had  constructed  more  of  its  road,  than  the 
Georgia  companies ;  but  its  debts  exceeded  its  entire  assets,  and  it 
was  insolvent,  while  the  Georgia  companies  were  entirely  solvent, 
and  their  debts  were  inconsiderable  when  compared  with  their  as- 
sets.    The  three  companies  met,  therefore,  on  terms  of  equality, 
and  provided  for  the  formation  of  a  new  company — "  to  unite  to- 
gether so  as  to  form  one  consolidated  company,  with  all  the  rights, 
powers,  privileges,  and  franchises  now  belonging  to  either  and  all 
of  said  companies."     Examined  in  detail,  every  clause  of  the  con- 
tract is  consistent  with  consolidation,  and  inconsistent  with  the 
idea  of  acquisition,  purchase,  merger,  or  absorption.     The  fourth 
section,  in  one  and  the  same  sentence,  speaks  of  the  Alabama  com- 
pany and  the  consolidated  company,  not  as  the  same,  but  as  differ- 
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ent  <x>rporatioii8 ;  giving  the  president  and  board  of  directors  of 
the  former  "  full  power  and  control  over  all  the  property  of  all  of 
said  companies,  hereby  made  the  property  of  the  consolidated  com- 
pany/' and  authorizing  them  to  go  on  with  the  extension  of  the 
railroad ;  for  which,  in  anticipation  of  the  consolidation,  the  Ala- 
bama company  had  already  made  a  conditional  contract  with  Breed, 
and  it  was  necessary  to  provide  that  the  work  shonld  go  on,  with- 
ont  intermption,  until  the  consolidation  was  ratified,  and  a  new 
name  adopted  for  the  new  company.  The  new  company  not  being 
liable  for  the  debts  of  the  old  companies,  beyond  tne  amount  ox 
property  received  from  each  of  them  respectively,  special  provision 
was  necessary  to  guard  against  this  result  of  the  consolidation,  and 
hence  the  fifth  article  was  inserted  in  the  contract,  by  which  the 
new  company  assumed  "  all  the  debts,  contracts,  obligations,  and 
liabilities  of  each  one"  of  the  old  companies.  The  sixtn  article  is 
but  a  repetition  of  the  fourth  and  fifth.  The  seventh  section  is  an 
ad  interim  arrangement,  and  at  first  glance  appears  confused  and 
confusing ;  but  when  viewed  in  the  light  of  the  anomalous  condi- 
tion and  surroundings  of  the  parties  it  is  clear  enough.  Some  time 
must  necessarily  elapse  before  the  corporate  name  of  the  new  com- 
pany could  be  given,  and  the  new  corporate  organization  perfected ; 
and  it  was  essential  that  organization  should  meanwhile  be  kept 
up,  and  that  the  stockholders  of  all  the  companies  should  meet  to- 
other for  the  transaction  of  the  business  in  which  they  were  all 
mterested.  This  special  provision  was  therefore  inserted ;  and  the 
"  next  annual  meeting  of  the  stockholders  of  the  Alabama"  com- 
pany was  designated  as  the  time  and  occasion  for  that  convention. 
If  the  consolidated  company  was  simply  the  Alabama  company, 
there  would  have  been  no  occasion  to  fix  the  time  and  place  of 
holding  its  convention,  since  the  charter  provided  for  it ;  and  the 
third  article  of  the  contract  had  already  made  the  stockliolders  of 
the  two  Georgia  companies  stockholders  of  the  consolidated  com- 
pany. The  eighth  article  requires  the  parties  to  ask  the  enactment 
of  a  law,  by  both  Georgia  and  Alabama,  "giving  one  name  to  all 
of  said  companies  hereby  consolidated  under  authority  from  each 
of  said  States ;"  a  proper  and  necessary  provision  for  a  corporation 
to  be  chartered  by  both  States,  and  to  exert  and  exercise  franchises 
in  both ;  but  witnout  sense  or  meaning,  if  applied  only  to  an  Ala- 
bama corporation,  which  had  already  been  authorized  to  change  its 
name.  The  tenth  article,  again,  is  an  arrangement  ad  interim ;  an 
arrangement  to  continue  "  until  a  common  name  shall  be  lawfuUv 

S'ven,  and  the  franchises  of  each  of  said  companies  shall  be  united." 
uring  this  interval  it  is  provided,  the  Alabama  compan;^  is  to  be 
tlie  "  acting  and  controlling  company ;"  acting,  not  for  itself,  but 
for  its  designated  principal,  the  consolidated  company,  and  so  act- 
ing only  "  until  a  common  name  shall  be  lawfullv  given"  to  tts 
pnncipaL    The  eleventh  and  last  article  relates  to  tne  unpaid  sub- 
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ficriptioiiB  to  the  stock  of  the  two  Georgia  companies,  whidi  were 
comparatiTely  new  enterprises,  and  had  a  large  number  of  unpaid 
subscriptions ;  while  the  proof  shows  that  the  Alabama  company 
had  been  organized  for  fifteen  years,  and  had  no  subscriptions  to 
stock  remaining  unpaid.  By  tne  consolidation  these  unpaid  sub- 
scriptions became  discharged  by  operation  of  law.  Nugent  v.  Su- 
pervisors, 19  Wallace,  248 ;  Biaxik  v.  Canal  Co.,  9  C.  E.  Green, 
465;  Brice's  Ultra  Vires,  639-40.  While  declaring  their  dis- 
charge, therefore,  the  contract  reserves  to  them  the  right  to  pay 
up,  at  any  time  within  three  years,  and  become  stockholders  in  the 
new  company.  The  result,  then,  of  the  entire  contract  is,  that  the 
first  three  articles  create  a  new  consolidated  corporation,  using  the 
identical  words  and  terms  employed  in  the  enabling  statutes,  and 
the  remaining  articles  relate  to  the  details  of  its  organization. 

6.  Each  of  the  old  companies  immediately  conveyed  all  of  its 
property  to  the  new  company.  The  Georgia  companies  did  not 
convey  to  the  Alabama  compauy,  but  to  the  consolidated  company, 
and  the  Alabama  company  did  the  same.  This  fact,  as  a  contem^ 
poraneous  construction  ox  the  contract,  clearly  shows  the  meaning 
and  intention  of  the  parties,  as  they  themselves  understood  it. 
The  ratifying  legislative  acts,  both  of  Georgia  and  Alabama,  care- 
fully use  the  same  adjudicated  terms,  and  make  provisions  which 
were  necessary  and  proper  only  on  the  theory  of  consolidation,  but 
are  entirely  nugatory  on  any  other  theory.  It  would  have  been 
useless  to  empower  the  Alabama  company  to  adopt  a  name  or 
charter,  since  it  already  had  both,  and  had  authority  to  change  its 
name;  useless  to  provide  that  its  debts  should  not  be  released  by 
its  acquisitions;  and  absurd  for  the  legislature  of  Georgia  to  be 
thus  legislating  in  reference  to  an  Als^ama  coi*poration,  when  it 
was  only  necessary  to  grant  it  a  license  to  extend  its  railroad  into 
Georgia. 

7.  Such  a  joinder  of  stock,  franchises,  rights,  property,  and 
stockholders,  as  was  eflEected  by  the  consolidation  in  this  case,  cre- 
ated a  new,  distinct,  and  independent  coi-poration,  deriving  its 
powers  from  both  States,  and  invested  with  all  the  vjarious  rights, 
franchises,  and  property  of  its  components.  Clearwater  v.  Mere- 
dith, 1  Wallace,  26 ;  licMahon  v.  Morrison,  16  Indiana,  172 ;  M. 
&  L.  R.  R.  Co.  V.  Lomax,  7  Indiana,  406 ;  Lauman  v.  Lebanon  R 
R.  30  Penn.  St.  42 ;  Paine  v.  Lake  Erie  R.  R.,  31  Indiana,  288 ; 
Bishop  V.  Brainard,  28  Conn.  289-99,  and  26  Conn.  549 :  Shaw  v. 
N.  C.  R.  R.  Co.,  16  Gray,  407 ;  Hamilton  Mutual  Ins.  Co.  v.  Ho- 
bart,  2  Gray,  643 ;  P.  &  W.  R.  R.  Co.  v,  Maryland,  10  Howard, 
376-88 ;  18  Wallace,  200-28 ;  14  Wallace,  664 ;  Nugent  v.  Super- 
visors, 19  Wallace,  242;  Bush  v.  Johnson,  21  Indiana,  299;  6 
^room,  K  J.  326 ;  4  Bissell,  78 ;  9  C.  E.  Green,  463 ;  33  N.  Y. 
4^.    Such  consolidations  are  authorized  and  promoted  by  the  set- 
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tied  policy  of  nearly  every  State  in  the  Union,  which  has  also  been 
adopted  in  Alabama.     Session  Acts,  1868,  p.  468. 

8.  Without  regard  to  their  legal  rights,  tne  equities  of  the  bond- 
holders represented  by  the  complainants  appeal  strongly  to  the 
court  They  advanced  the  money  to  build  tnis  road,  and  to  ac- 
quire this  property,  upon  the  faith  of  a  new  charter,  authorizing  a 
new  enterprise,  and  providing  that  the  mortgage  on  the  new  road, 
executed  to  raise  the  means  to  bring  it  into  existence,  should  be 
''  valid  and  binding,  according  to  the  tenor  and  effect  thereof ;" 
which  mortgage  was  recorded  in  every  county  through  which  the 
road  ran,  or  in  which  the  mortgagor  had  any  property ;  and  on  the 
faith  of  the  "  articles  of  consolidation,"  authorized  and  ratified  bv 
the  legislatures  of  both  Georgia  and  Alabama,  by  which,  in  accord- 
ance with  an  unbroken  line  of  adjudications  for  more  than  twenty- 
five  years,  a  new  corporation  was  created,  whose  future  acquisitions 
would  not  be  subject  to  the  mortgages  executed  by  the  old  com- 
panies ;  and  upon  the  faith  of  the  solemn  declaration  and  assur- 
ance, contained  in  the  mortgage  to  the  complainants,  which  recited 
all  these  facts  and  proceedings,  that  the  mortage  given  by  the  old 
Alabama  company  covered  only  the  road  from  Selma  to  Blue 
Mountain.  With  the  means  furnished  by  these  parties,  and  under 
these  circumstances,  this  enterprise  was  resuscitated ;  the  old  road, 
which  was  fast  lapsing  into  ruin  and  decay,  was  rebuilt  and  rehab- 
ilitated ;  the  new  road  was  constructed,  an  outlet  was  secured,  and 
a  connection  formed,  which,  independent  of  all  else,  greatly  en- 
hanced the  value  of  the  old  road,  and  increased  the  security  of  the 
old  mortgagees ;  and  a  great  highway,  235  miles  in  len^h,  was 
constructed,  equipped,  and  put  in  operation.  The  defen<&nts,  on 
the  other  hand,  in  seeking  to  subject  this  road  and  this  property  to 
their  mortgage,  claim  what  is  not  included  in  it,  nor  covered  by  it, 
either  expressly  or  by  implication ;  what  was  not  brought  into  ex- 
istence by  their  grantor,  nor  by  their  aid,  means,  or  instrumental- 
ity. 

9.  As  to  the  other  points  presented  by  the  assignments  of  error, 
the  appellees  rely  on  their  printed  brief  submitted  on  the  former 
appeal,  and  the  authorities  therein  cited. 

Manning,  J. — ^When  this  cause  was  here  before  (53  Ala.  313  et 
seq.\  it  was  unanimously  decided,  that  the  Alabama  and  Tennes- 
see Kivers  R.  R.  Co.  did  not  become  dissolved  and  defunct  by  the 
consolidation  with  it  of  the  Georgia  and  Alabama  R.  R.  Co.  and 
the  Dalton  and  Jacksonville  R.  R.  Co.,  corporations  of  the  State 
of  Oeorgia,  but  continued  to  exist,  with  privileges  enlarged,  and 
resources  increased,  perhaps,  under  the  new  name  of  the  Selma, 
Rome  and  Dalton  R.  R.  Co.  This  decision  was  founded  upon  the 
record,  as  it  then  was.  After  the  cause  went  back,  an  amendment 
of  the  pleadings  was  made  in  the  Chancery  Court,  and  additional 


622  K£rEB  V.  JOHNSTON  AND  STEWABT. 

evidence  introduced,  for  the  pnrpoBe  of  renewing  the  contention 
upon  that  point,  with  a  record  intended  to  present  more  fully  the 
facts  supposed  to  relate  thereto ;  and  upon  the  second  hearing  there, 
the  chancellor  ruled  a^n  that  the  charters  of  all  three  of  the  origi- 
nal corporations  had  been  surrendered,  and  were  vacated,  by  their 
union  into  one,  and  a  new  and  independent  corporation  created  in 
their  stead.  This  subject  is,  therefore,  brought  up  for  consider- 
ation again ;  and  the  statute  requires  us  to  give  judgment  in  a 
cause,  .when  before  us  a  second  time,  even  though  the  facts  remain 
unchanged,  according  to  the  opinion  we  may  then  have  of  the 
rights  of  the  parties,  without  being  bound  by  that  pronounced  on 
a  previous  hearing. 

On  examining  the  new  evidence,  we  do  not  perceive  that  it  ma- 
terially changes  the  situation  and  condition,  previously  inferred,  of 
the  Georgia  companies,  at  the  time  of  their  consolidation  with  the 
Alabama  and  Tennessee  Bivers  S.  B.  Co.  of  Alabama.  True,  it  is 
proved  that  those  companies  had  chosen  and  surveyed  the  routes 
lor  then*  respective  railroads ;  that  the  Georgia  and  Alabama  B. 
B.  Co.  had  acquired  some  real  estate  in  Bome,  worth  about  $4000 
in  August,  1866,  when  the  agreement  to  consolidate  was  made ; 
and  that  up  to  the  time  when  they  discontinued  work  in  1861, 
each  had  graded,  or  done  the  greater  part  of  the  grading,  of  thir- 
teen or  fourteen  miles  along  the  routes  they  had  respectively  se- 
lected. Of  which  work,  !\&.  Barney,  the  engineer,  testified,  that 
in  1866,  "  in  most  instances,  the  grades  were  badly  washed,  over- 

f frown  with  trees  and  bushes,  and  were  otherwise  oi  comparatively 
ittle  value."  The  greater  part,  however,  of  the  route  on  which 
this  work  was  done  was  taken  for  and  applied  to  the  use  of  the 
Selma,  Bome  and  Dalton  B.  B.,  as  were  also  the  piers  of  a  de- 
stroyed bridge  of  one  of  the  companies,  over  the  Etowah  river,  and 
some  other  maspnry.  All  the  money  and  means  derived  from  the 
stockholders  of  the  Georgia  companies,  including  the  proceeds  of 
bonds  issued  to  the  amount  of  $25,000  by  Floyd  county,  Georgia, 
to  one  of  them,  were  expended ;  and  the  work  above-mentioned 
and  the  real  estate  in  Bome,  with  some  rights  of  way  to  a  small 
extent,  for  their  roads,  alone  remained  to  those  companies,  as  the 
result  of,  and  to  represent  all  the  money,  and  means  available  as 
money,  which  they  nad  received  from  any  and  every  source.  They 
also  owed  debts  to  a  considerable  amount. 

In  1866,  they  owned  no  personal  property  whatever,  not  even 
horses,  mules,  or  implements  to  work  witn ;  not  a  foot  of  railroad 
had  been  completed;  and  no  money  was  due  to  either  company, 
except  from  stockholders  upon  the  shares  of  capital  subscribed, 
whicn  had  been  only  partially  called  in,  or  paid  up,  to  an  extent, 
perhaps,  of  about  one  fourth  of  their  subscriptions.  Whether  any 
more  payments  upon  these  shares  would  then  be  called  for  or  not, 
depended  upon  the  will  of  the  stockholders  themselves ;  and  after 
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the  great  changes  produced  by  the  war,  and  when  the  companies 
were  without  employees,  or  implements  of  any  kind,  or  money  in 
their  treasuries,  a  majority  of  the  corporators  might  be  very  un- 
willing to  resume  labors  which  had  been  discontinued  in  1861,  and 
the  greater  part  of  which  would  have  to  be  done  over  again.  What- 
ever may  have  been  the  desire  or  design  of  certain  individuals 
among  them,  no  action  appears  to  have  been  taken  on  behalf  of 
either  of  the  Georgia  companies ;  no  symptom  of  corporate  life  exhib- 
ited, during  the  latter  years  of  the  war,  or  after  it,  until,  in  the 
early  part  of  1866,  Mr.  Lapsley,  at  one  time  president,  and  then  a 
director  of  the  Alabama  and  Tennessee  Rivers  R.  R.  Co.,  by  its 
appointment,  went  to  Georgia  to  ascertain  what  could  be  done  to- 
wards obtaining,  through  the  co-operation  of  the  Georgia  companies, 
the  right  and  authority  to  extena  and  complete  the  railroad  of  his 
company,  through  that  State,  to  Dalton,  over  the  routes  which  had 
been  selected  by  them.  Then,  the  persons  who  had  been  elected 
directors  at  the  last  preceding  conventions  of  the  stockholders  of 
those  companies  in  1861  or  1862,  for  the  term  of  one  year,  without 
express  authority  from  charters,  or  any  other  source,  to  serve 
longer,  came  together  to  confer  as  the  boards  of  directors  of  their 
respective  companies,  with  Mr.  Lapsley,  on  the  subject  of  his  mis- 
sion ;  and  it  was,  as  he  testifies,  in  accordance  with  his  advice  to 
one  of  these  boards,  and  "  for  the  purpose,"  among  other  things, 
*'of  curing  defects  in  the  organization  of  the  company,  that  may 
have  been  caused  by  non-action  of  the  said  company  during  the 
war,''  that  the  act  of  Georgia  of  February  14th,  1866,  relating  to 
the  Georgia  and  Alabama  K.  R.  Co.,  was  procured  to  be  passed. 
Doubtless  it  was  also  upon  the  like  advice  that,  eight  days  after- 
wards, Febniary  23,  1866,  tlip  similar  act  of  the  same  State,  relat- 
inffto  the  Dalton  and  Jacksonville  R.  R.  Co.,  was  enacted. 

These  statutes,  referring  to  the  obstruction  of  business  caused  by 
the  war,  authorized  a  majority  of  the  persons  last  elected  directors  of 
these  companies  respectively,  to  meet  together,  and  act  as  such,  and 
to  assemble  the  stockholders  of  each,  for  the  election  of  new  direc- 
tors, in  conventions  to  be  held  at  times  and  places  to  be  specified 
in  the  notices  required  to  be  issued  therefor.  And  the  statutes 
furthermore,  besides  other  provisions,  empowered  the  companies, 
through  their  respective  boards  of  directors,  to  unite  and  consoli- 
date "  the  roads  and  stock  and  franchises"  of  each  with  those  of  the 
other,  and  with  those  of  any  other  company  in  Georgia  or  any  ad- 
jacent State,  ^^  to  such  extent,  and  on  such  terms,  as  may  be  agreed 
on  by  and  with  the  company  or  companies  entering  into  agreement 
with  them."  What  the  stockholders  of  those  companies,  when  as- 
sembled in  the  conventions  thus  provided  for,  resolved  to  do,  or 
would  have  done  by  themselves  alone,  we  are  not  informed ;  but 
the  boards  of  directors  they  elected,  while  stipulating  in  the  contract 
of  consolidation  of  the  8th  of  August  in  the  same  year,  that  their  con> 


624  MEYER  V.  JOHNSTON   AND  8TEWABT. 

stitaentB  Bhonld  have  stock  in  the  oooBolidated  companj,  to  liie 
amount  which  they  had  before  that  time  paid  to  their  own  re- 
Bpectively,  also  took  care  to  provide  that  tney  should  not  be  re- 
quired to  pay  anything  more  upon  their  unexhausted  subscriptions, 
to  the  consolidated  company ;  and  it  is  proved  that  no  one  of  them 
ever  did  pay  one  dollar  more. 

We  have  said  nothing  of  the  lots  and  unimproved  real  estate  at 
Dalton,  which  Moore,  one  of  the  trustees  in  the  deed,  valued  at 
from  $10,000  to  $20,000,  and  White,  the  secretary  of  the  Dalton 
and  Jacksonville  Co.,  valued  at  $200,000.  They  were  subject  to 
the  trusts  of  the  deed  of  a  corporation  called  the  "  Dalton  City 
Company,"  executed  in  August,  1859,  to  assist  in  the  construction 
of  the  railroad  of  the  former  of  these  companies.  Which  deed 
provided,  that  for  one  half  of  the  proceeds  of  said  property  that 
should  from  time  to  time  be*paid  by  the  trustees  to  the  railroad 
company,  it  must  issue  its  certificates  of  stock  at  par,  and  for  the 
other  half  its  thirty-year  bonds,  bearing  an  annual  mterestof  seven 
per  cent,  and  convertible  into  stock  at  par,  to  the  Dalton  City 
Company ;  and  further,  that  the  tnistees  should  not  at  any  time, 
without  consent  of  the  grantor,  sell  or  dispose  of  more  of  said 
property  than  would  be  then  required  to  raise  the  same  proportion 
or  percentage  of  the  estimated  value  of  the  whole  thereof,  as  should 
be  exacted  of  "  other  stockholders,"  upon  the  amounts  of  their 
subscriptions.  This  land  company,  therefore,  was  in  the  category 
of  the  subscribers  for  stock.  Of  its  contributions,  as  of  those  of 
the  other  stockholders  of  the  railroad  company,  nothing  remained 
in  1866  except  the  grading  done  before  and  in  1861,  and  the  right 
of  way  in  some  undefined  portions  of  the  route.  The  land  com-* 
pany,  like  the  rest,  for  the  sum  it  had  paid  into  the  railroad  com- 
pany, obtained  under  the  contract  of  August,  1866,  its  cei-tificates 
of  stock  in  the  consolidated  company,  and  its  release  from  all  fur- 
ther payments ;  of  which  it  never  aiterwards  made  2lu}\ 

Certainly  we  cannot  say,  upon  evidence  like  this,  that  the  atti- 
tude and  condition  of  these  Georgia  railroad  companies  were  so 
much  better  than  they  appeared  to  us  to  be  on  the  former  appeal, 
as  materially  to  affect  the  argument  concerning  the  effect  and  result 
of  their  consolidation  with  the  Alabama  company.  Nor  do  we 
think  this  argument  is  either  strengthened  or  weakened  on  one 
side  or  the  other  by  the  production  of  the  several  enactments  of 
this  State  before  1866,  made  to  create  and  encourage  other  corpo- 
rations to  build  railroads  from  Jacksonville  or  Gradsden,  in  Alabama, 
to  Dalton,  or  other  places  in  Georgia,  or  between  other  points  or 
places.  By  none  oi  these  was  any  such  work  performed.  The 
evidence  only  shows  a  prevailing  opinion  that  such  a  connection 
was  desirable.  Nothing  though,  or  next  to  nothing,  was  done  to 
effect  it,  until  the  Alaoama  and  Tennessee  Kivers  It.  K.  Co.  ob- 
tained the  right  to  extend  its  railroad  on  from  Jacksonville  towards 
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Dalton,  with  the  purpose  of  completing  it  tlirough  Georgia  to  that 
plai^,  if  authorized  by  Georgia  to  do  so,  and  entered  into  negotia- 
tions witli  the  companies  beiore  named,  in  order  to  obtain  su^  au- 
thority. 

In  our  former  opinion  we  perhaps  intimated  that  this  change  of 
direction  from  a  railroad  yet  to  be  built,  which  should  connect 
Gadsden  with  the  Tennessee  river  at  Guntersville,  to  a  railroad  al- 
ready built  connecting  Dalton  with  the  same  Tennessee  river  at  Chat- 
tanooga, did  not  seem  to  us  a  radical  departure  from  the  original  ob- 
ject tor  which  the  Alabama  and  Tennessee  Rivers  R.  R.  Co.  was 
mcorporated.  Against  this  view  complainants'  counsel  express  strong- 
ly their  dissent.  "  The  object,"  they  say,  "  of  this  great  enterprise, 
which  was  thus  fostered  by  the  State  in  so  many  ways,  was  not  to 
connect  the  town  of  Selma  with  the  town  of  Guntersville :  it  was 
vastly  greater  and  farther  reaching  than  this.  It  was  not  alone  to 
connect  the  waters  of  the  Alabama  river  with  the  waters  of  the 

Tennessee The  State  designed,  by  this  trunk  line,  to  form 

a  railroad  link  in  a  great  water-hne  of  communication,  extending 
from  the  Gulf  of  Mexico  to  the  headwaters  of  the  Mississippi  river. 
From  its  southern  terminus  at  Selma,  conmaunication  was  to  be 
had,  through  the  navigable  waters  of  the  Alabama  river,  to  the 
Gulf  of  Mexico ;  and  from  its  northern  terminus  at  Guntersville, 
unbroken  communication  was  to  be  secured,  through  the  navigable 
waters  of  the  Tennessee,  the  Ohio,  and  the  Mississippi  rivers,  with 
the  Mississippi  valley,  and  with  the  cities  and  markets,  and  the 
grain  and  meat-producing  regions  of  the  great  Northwest."  If  that 
was  indeed  the  achievement  then  meditated — ^if  the  intention  was, 
by  this  railroad,  to  bring  the  commerce  of  that  vast  and  opulent  re- 

S'on  through  this  State,  by  way  of  Selma  and  the  Alabama  river  to 
e  Gulf  of  Mexico,  whence  it  could  go  to  all  the  parts  of  the 
world  ;  even  'this  magnificent  scheme  could  be  more  easily  accom- 
plished by  way  of  Dalton  and  Chattanooga,  and  the  railroads  ex- 
tending thence  to  the  rivers  and  cities  of  the  great  Northwest,  than 
by  way  of  Gadsden  and  Guntersville.  For  no  available  unbroken 
line  of  water  communication  with  the  great  Mississippi  valley  be- 
yond was  then  possible,  or  supposed  to  be  practicable  m  the  future, 
to  and  from  Guntersville,  over  the  obstructions  below  that  town, 
caused  by  the  Muscle  Shoals  in  the  Tennessee  river.  The  proceeds 
of  400,000  acres  of  valuable  land  had  been  expended,  beiore  that 
railroad  company  was  incorporated,  towards  executing  the  design  of 
making  a  navigable  canal  around  the  many  miles  of  these  rocky 
shoals ;  but  so  small  was  the  effect  produced  in  comparison  with  the 
hugeness  of  the  obstacle,  that  the  project  was  abandoned  as  one  not 
to  be  realized,  and  was  never  afterwards,  in  that  day  or  generation, 
resumed. 
It  may  be,  though,  as  we  suppose,  that  the  object  proposed  in  the 

8  A.  &  E.  R  Cos.— 40 
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building  of  this  railroad  was  the  less  ambitious  one  of  drawing  into 
the  interior  of,  and  throngh  Alabama,  a  lai^  part  of  the  trade  of 
the  rich  valley  at  the  nortliern  end  of  this  State,  above  the  Muscle 
Shoals,  and  ox  the  fertile  lands  extending  thence  away  up  into  East 
Tennessee  above  Knoxville ;  to  which  place,  and  often  beyond  it, 
the  Tennessee  river  and  its  large  tributaries  were  navigable ;  and  if 
this  were  the  object  of  the  enterprise,  certainly  it  was  not  ignored 
by  the  continuation  of  the  railroad  straight  on  to  Dalton,  instead  of 
turning  it  ofi,  as  first  intended,  at  right  angles,  to  go  to,  and  termi- 
date  at  Gadsden,  on  the  Coosa  river. 

2.  No  advantage  can  result  from  a  further  examination  of  the 
new  evidence  on  this  branch  of  the  subject.  Since  it  was  obtained 
complainants'  counsel  do  not  themselves  appear  to  place  much  re> 
liance  upon  that  evidence.  Certainly  it  imparts  but  little,  if  any, 
force  to  the  elaborate  argument  in  which  they  vehemently  contro- 
vert, upon  the  same  evidence  then  before  us,  our  former  conclusion 
upon  this  point ;  a  controversy  which  the  statute  authorizes  them  to 
wage  again  in  this  court,  but  not  in  any  forum  of  inferior  jurisdic- 
diction.  The  observations  we  have  made  concerning  the  new  evi- 
dence were  made  in  deference  mainly  to  the  learned  chancellor, 
and  to  the  impression  it  produced  upon  his  mind.  For,  it  was  in 
consequence  of  the  effect  which,  in  his  opinion,  was  due  to  the  new 
matter  brought  into  the  case  since  the  former  appeal,  as  he  himself 
declares,  ana  as  our  respect  for  him  would  have  induced  us  to  pre- 
sume, that  he  has  undertaken  to  render  a  decree  in  opposition  to 
the  judgment  heretofore  pronounced  by  this  court.  We  cannot 
question  the  sincerity  of  that  declaration.  For  the  learned  chan- 
cellor well  knows  that,  however  justifiable  it  may  be  to  discuss  the 
views  and  oppose  the  conclusions  of  an  appellate  tribunal  anywhere 
else,  it  is  wholly  inconsistent  with  oflScial  duty  and  propriety  that 
this  should  be  done  in  a  judicial  opinion  in  the  same  cause,  by  a 
magistrate  or  court  whose  decision  tiierein  has  been  reviewed  and 
overruled.  In  every  well-ordered  State  there  must  be  subordina- 
tion and  obedience  to  legitimate  authority.  These  are  the  prime 
exigencies  of  civil  society.  Judicial  supremacy  in  Alabama  is 
vested  in  her  Supreme  Court  only.  This  is  the  institution  designed 
and  designated  oy  the  constitution  itself,  for  the  correction  of  the 
errors  oi  other  jurisdictions ;  and  no  magistrate,  or  body  of  magis- 
trates, of  any  oi  such  subordinate  tribunals,  can  assume  to  perform 
that  function  of  superior  judicial  power,  in  regard  to  or  upon  the 
judgments  and  decrees  of  this  court,  or  refuse  to  obey  them,  and 
carry  them  into  effect,  in  cases  within  his  or  their  cognizance  for 
that  purpose,  without  usurping  authority,  setting  law  at  defiance, 
and,  pernaps,  a  violation  of  omcial  oaths.  It  is  only  when  a  case 
is  materially  changed,  as  the  chancellor  thought  this  was,  by  new 
matter  legitimately  brought  into  it  after  the  judgment  of  the  Su- 
preme Court  therein  has  been  rendered,  that  such  judgment  ceases- 
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to  be  binding  npon  the  tribunal  to  which  the  cause  has  been  re- 
manded. 

3.  In  their  very  elaborate  and  able  re-argument  of  this  topic, 
complainant's  counsel  have  fallen  into  some  serious  errors.  They 
set  out  with  the  assumption,  which  the  chancellor  also  adopts,  that 
the  question  whether  tiie  Alabama  and  Tennessee  Kivers  Kailroad 
Company  continued  to  exist  under  the  name  of  the  Selma,  Home 
and  JDalton  Kailroad  Company,  did  not  arise  for  our  decision 
upon  the  pleadings  in  the  record  formerly  here ;  because,  they  say, 
complainants  alleged,  and  defendants  adlmitted,  the  consolidation 
of  tlie  three  companies  into  one,  to  which  the  latter  name  was 
given.  But  first,  it  was  not  thereby  agreed,  as  we  shall  see  more 
distinctly  hereafter,  that  this  consolidated  company  was  not  the 
Alabama  and  Tennessee  Rivers  Railroad  Company,  with  enlarged 
rights  and  powers,  under  a  new  name ;  and,  secondly,  if  there  had 
been  an  agreement  of  that  kind  in  the  bill  and  answers,  yet  the 
contracts,  proceedings,  and  statutes,  by  which  the  consolidation  was 
accomplished,  were  so  fully  set  forth,  and  proved  as  facts,  that  theii* 
eflfect,  the  legal  results  they  produced,  were  judicial  questions, 
which  the  courts  must  needs  consider.  In  a  litigation  involving 
the  nature  and  obligations  of  an  institution  like  this  railroad  com- 
pany, and  in  which  the  interests  concerned,  public  and  private,  are 
so  many,  various,  and  important,  it  is  not  within  the  province  of 
counsel  or  their  clients  to  determine  by  agreement  among  them- 
fielves — ^but  an  office  incumbent  on  the  judges  to  ascertain  and  de- 
clare— the  relations,  rights,  and  duties  which  the  law  makes,  con- 
sequent upon  the  acts  and  transactions  set  forth  and  established. 

4.  Another  and  more  serious  error,  inasmuch  as  it  constitutes  the 
foundation  of  almost  the  entire  argument  on  this  point,  of  com- 
plainant's counsel,  is  the  ajssnmption  that  the  words  consolidation, 
consolidate,  and  consolidated,  nave  "  a  fixed,  definite,  accepted 
and  judicial  meaning,"  and  "adjudged  construction;"  according  to 
which,  they  are  "inapplicable  to  a  union  of  two  or  more  com- 
panies, in  such  a  way  that  one  of  the  original  corporations  only  was 
continued  in  existence,  while  the  others  were  merged  or  absorbed 
in  it ;"  and  "  that  the  dissolution  of  all  the  old  corporations,  and 
the  creation  of  a  new  one,  are  essential  to  consolidation,"  accord- 
ing to  "the  American  view"  of  the  subject.  Possessed  by  the 
conviction,  as  the  chancellor  also  seems  to  have  been,  that  this  was 
the  long-established  and  invariable  meaning  of  the  tenns  consolida- 
tion and  consolidated,  counsel  erect  upon  the  narrow  basis  afforded 
by  the  freauent  use  of  these  words  (more  convenient  than  any 
other),  in  tne  agreement  of  the  8th  of  August,  1866,  and  in  the 
legislative  acts  of  the  same  year,  relating  thereto,  almost  the  en- 
tire superstructure  of  their  argument,  the  substance  of  which  is 
ehown  by  the  following  extracts : 

"  Now,  for  many  years  prior  to  the  passage  of  these  enabling 
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and  ratifying  acts  by  the  legislatures  of  Georgia  and  Alabama,  the 
term  consolidation,  when  applied  to  raikoad  corporations,  had,  by 
judicial  construction,  obtained  a  fixed,  definite  meaning ;  a  mean- 
ing so  well  settled,  and  so  general,  as  to  be  known  as  the  ^  American 
doctrine.'  ...  When,  therefore,  the  two  legislatures,  and  the 
parties  to  the  contract,  carefully  excluding  all  others,  selected,  used, 
and  repeated  these  precise  terms,  the  conclusion  is  irresistible," 
that  they  were  intended  to  be  used  in  the  sense  so  fixed,  defined, 
and  established.  The  legislatures  'enacted  not  only  the  terms 
themselves,  but  their  adjudged  construction.'  The  eftect  and  re- 
sult, therefore,  of  the  contract  here  authorized,  made,  and  ratified, 
was  a  dissolution  of  the  three  corporations  named,  and,  at  the  same 
instant,  the  creation  of  a  new  corporation,  with  property,  liabili- 
ties, and  stockholders,  derived  from  those  passing  out  of  exist- 


ence." 


The  latter  portion  of  the  last  foregoing  sentence  is  a  quotation 
from  the  opinion,  in  McMahon  v.  Morrison,  16  Ind.  172,  of  the 
Supreme  Court  of  Indiana,  in  1861,  repeated  in  the  Supreme  Court 
of  the  United  States  in  1863,  to  express  briefly  the  effect  of  pro- 
ceedings had  in  a  particular  instance,  under  a  statute  of  Indiana, 
whereby  three  railroad  corporations  were,  by  two  successive  agree- 
ments, united,  "  under  the  acts  and  terms  of  consolidation,"  into 
one.  The  language  of  the  statute  was :  "  Such  railroad  companies 
are  authorized  to  merge  and  consolidate  the  stock  of  the  respective 
companies,  into  one  joint-stock  company  of  the  two  railroads  thus 
connected."  Clearwater  v.  Meredith,  1  Wallace,  26.  Here  was 
the  authority  to  them  to  consolidate.  What  the  agreements  of  the 
parties  were,  "  the  acts  and  terms  of  consolidation,  the  reports  of 
these  cases  do  not  show.  They  relate,  however,  to  the  same  un- 
discussed, and,  therefore,  we  presume,  unambiguous  transactions. 
And  the  Federal  Court  was  governed,  according  to  its  rule,  by  the 
decision  of  the  Supreme  Court  of  the  State,  in  respect  to  an  incor- 
poration under  its  statute  laws.  It  is  this  Indian^  case,  on  which 
the  learned  editor  of  Brice's  Ultra  Vires,  Mr.  Green,  from  whose 
notes  to  that  work  complainant's  counsel  and  the  chancellor  quote 
the  preceding  definitions,  founds  his  suggestion,  that  this  may  be 
regarded  as  the  "  American  view"  of  the  meaning  of  consolidation, 
when  used  in  reference  to  railroad  companies.  But  it  was  nearly 
ten  years  after  the  agreement  of  the  8tn  of  August,  1866,  and  the 
acts  relating  thereto,  of  Geoi^ia  and  Alabama,  were  enacted,  that 
this  edition  of  Brice's  Ultra  Vires  was  published  with  the  notes  of 
Mr.  Green ;  and  we  are  not  aware  that,  before  that  time,  the  doc- 
trine so  much  insisted  on,  as  conclusive  in  this  case,  was  ever  pro- 
mulgated by  any  body. 

The  learned  editor's  notes  were  appended  to  his  author's  chapters 
on  the  subject  of  what  is  called,  in  England,  the  "  amalgamation"  of 
corporations ;  which  seems  to  us,  in  this  country,  a  singular  apph- 
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cation  of  that  word.  In  its  origin  and  use,  it  is  peculiarly  tech- 
nical. It  pertains  especially  to  the  arts,  and  belougs  to  the  lan- 
guage of  physical  science ;  and  inasmuch  as,  by  amalgamation,  as 
ordinarily  understood,  a  material  product  results,  which,  by  trans- 
fusion into  it  of  the  properties  and  qualities  of  the  two  or  more 
material  things  from  whose  union  it  proceeds,  partakes  of  the  nar 
ture  of  each,  and  is  yet  unlike  either,  it  is  not  surprising  that  Eng- 
lish jud^s  have  had  trouble  in  perceiving  the  appropriateness  of 
the  word,  to  not  a  few  of  the  cases  of  united  corporations  that  have 
come  before  them.  When  parties  and  parliament,  in  providing 
for  the  union  of  two  or  more  corporations,  passed  by  familiar 
words,  that  were  not  inapplicable,  and  have  a  broader  meaning — 
such  as  combination,  conjunction,  association,  union,  coalition,  con- 
solidation— and  selected,  as  expressive  of  their  purposes,  so  techni- 
cal a  term  as  "  amalgamation,"  judges  felt  constrained  to  preserve, 
as  far  as  possible,  its  original  and  peculiar  signification  in  this  new 
application  of  it  to  le^l  subjects. 

Said  Page  Wood.  V .  C,  In  the  Empire  Assurance  Co.,  ex  parte 
Bagshaw,  L.  R.,  4  Eq.  341,  847 :  "  It  is  difficult  to  say  what  the 
word  'amalgamate'  means.  I  confess,  at  this  moment,  I  have  not 
the  least  conception  of  what  the  full  legal  effect  of  the  word  is. 
We  do  not  find  it  in  any  law  dictionary,  or  expounded  by  any  com- 
petent authority."  Ultra  Vires,  610.  So,  in  another  case,  the 
same  vice-chancellor  said :  "  I  do  not  find  anywhere  any  technical 
definition  of  the  term  *  amalgamate,'  and  I  have  some  difficulty 
in  getting  at  its  exact  meaning.  .  .  .  Mr.  Jessel  says,  it  consists  in 
making  two  companies  into  one;  but  that  is  scarcely  sufficient. 
...  I  should  rather  assume  an  amalgamation  to  be  where  both 
companies  agree  to  abandon  their  respective  articles  of  association, 
and  to  register  themselves  under  new  articles,  as  one  body.  That 
would  be  a  new  company,  formed  by  the  coalition  or  amalgamation 
of  the  two  old  companies."  In  re  Sank  of  Hindustan,  Higgs'  case, 
2  H.  and  M.  666 ;  Green's  Brice's  Ultra  Vires,  509-10,  note. 

Correct  as  this  view  seems  to  be,  the  English  courts  have  not 
succeeded  in  confining  to  such  instances  even  the  word  "  amalga- 
mation."  And  certamly  Mr.  Green  is  mistaken,  in  supposing  tnat 
the  broad,  untechnical  term,  consolidation,  conmionly  used  on  sim- 
ilar occasions  in  this  country,  has  been  restricted  by  our  American 
courts  to  like  cases  of  a  particular  character,  and  contracted  to  a 
narrower  meaning  here,  than  is  affixed  to  "  amalgamation"  in  West- 
minster Hall. 

One  of  the  cases  referred  to,  in  support  of  that  position,  is  Lau- 
man  v.  Lebanon  Valley  R  R  Co.,  30  Penn.  St.  42,  decided  in 
1858 ;  but  it  is  an  authority  to  the  contrary.  An  act  of  the  legisla- 
ture o*f  Pennsylvania,  of  May  6th,  1857,  made  it  "  lawful  for  the 
Lebanon  Valley  R  R.  Co.  to  merge  its  corporate  rights,  powers, 
and  privileges,  into  the  Philadelphia  and  Reading  K.  R.  Co.,  so 
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that,  by  virtue  of  this  act,  the  two  companies  may  be  consolidated 
into  one,  and  so  that  all  the  property,  rights,  franchises,  and  priv- 
ileges, now  by  law  vested  in  the  said  Lebanon  Vallev  R.  R-  Co., 
may  be  transferred  to,  and  vested  in  the  said  Philadelphia  and 
Heading  R.  R.  Co.,"  etc.;  and  section  2  provides,  that  "  said  consol- 
idation and  merger  shall  be  made"  by  articles  of  agreement  between 
the  directore  and  managers  of  the  two,  which  most  be  ratified  by 
the  stockholders,  certified  by  the  secretaries,  and  filed  in  the  office 
of  the  Secretary  of  State ;  "  whereupon,  the  said  agreement  shall  be 
deemed  and  taten  to  be  the  agreement  and  act  of  consolidation  of 
said  companies."  The  title  to  this  statute  was  as  follows :  "  An  act 
providing  for  the  consolidation  of  the  Lebanon  Valley  R.  R.  Co.  and 
the  Philadelphia  and  Reading  R.  R.  Co."  Penn  Laws  of  1857,  Xo. 
455.  The  opinion  of  the  court,  by  Lowrie,  C.  J.,  begins  thus :  "  The 
Lebanon  Valley  R.  R.  Co.  proposes  to  enter  into  a  contract  of  con- 
solidation with  the  Philadelphia  and  Reading  R.  R.  Co.,  and  an  act 
of  assembly,  passed  last  year,  authorizes  them  to  do  so."  "What 
will  be  the  effect  of  this  consolidation  of  these  two  companies,  as 
authorized  and  proposed  ?  1.  The  Reading  conapany  will  extend  its 
chartered  rights,  privileges  and  duties,  from  Reading  to  Harris- 
burg,  while  still  preserving  its  name,  and  therefore  its  legal  iden- 
tity. .  .  .  3.  .  .  The  Lebanon  company  loses  its  actual  identity, 
abandons  its  name,  and  therefore  its  legal  identity  and  its  corpo- 
rate existence,  and  can  no  longer  claim  any  legal  recognition. 
This  is  called  a  merger  of  the  Lebanon  corporation  into  the  other; 
but  such  a  merger  is  a  dissolution,  destroying  the  actual  identity  of 
both,  while  the  legal  identity  of  one  of  them  is  preserved;  as 
where  a  life-estate  is  merged  in  a  fee-simple,  one  being  destroyed, 
and  the  other  enlarged  by  the  operation."  Pp.  44^5.  Obviously, 
therefore,  neither  the  legislature,  nor  the  Supreme  Court  of  Penn- 
sylvania, considered  that  "  consolidation  would  be  inapplicable  to  a 
union  of  two  or  more  companies  in  such  a  way  that  one  of  the 
original  corporations  only  was  continued  in  existence,  while  the 
others  were  merged  in,  or  absorbed  by  it ;"  or,  as  the  same  idea  is 
otherwise  expressed,  "  that  the  dissolution  of  all  the  old  corpora- 
tions, and  the  creation  of  a  new  one,  are  essential  to  consolidar 
tion." 

Nor  did  the  Supreme  Court  of  Indiana  entertain  or  intend  to 
express  that  idea  m  McMahon  v.  Morrison,  supra.  This  is  not 
only  deducible  from  the  opinion  in  that  case,  but  is  evident  from 
the  opinion  in  Eaton  and  Hamilton  R.  R.  Co.  v.  Hunt,  20  Ind. 
457,  of  the  same  court,  delivered  only  two  years  afterwards,  bv  the 
same  judge  (Perkins,  C.  J.).  "  Legislative  acts  of  Ohio  and  Indi- 
ana authorized  the  Eaton  and  Hamilton  [of  Ohio]  and  the  Rich- 
mond and  Miami  [of  Indiana]  railroad  companies,  to  consolidate, 
on  such  terms  as  might  be  agreed  upon,"  says  the  learned  judge. 
Accordingly,  a  contract  was  entered  into  (p.  461),  which  declares : 
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^' First,  these  companies,  their  capital  stock,  their  roads,  debts, 
dues,  rights  in  action,  franchises,  interests,  and  property  of  every 
kind,  .  .  .  are  merged,  imited,  and  consolidated  mto  one  joint- 
Btock  company,  one  road,  one  interest,  and  one  property,  npon  the 

terms  following Second,  the  corporate  name,  franchises, 

rights,  immunities,  and  organization  of  the  Eaton  and  Hamilton 
B.  R.  Co.  shall  be  preserved,  and  remain  intact,  and  the  said  con- 
solidated company  shall  be  biown  by,  and  its  business  transacted 
in  tliat  name ;  in  eveiT  sense,  as  if  tms  consolidation  had  not  taken 
place,"  etc.  There  does  not  appear  to  have  been  any  ratifying 
statute. 

Throughout  the  opinion,  the  transaction  is  spoken  of  as  a  con- 
solidation ;  although,  as  the  judge  says,  it  "  appears  that  by  the  act 
of  consolidation,  the  exact  existence  of  the  Ohio  company  is  con- 
tinued, while  that  of  the  Indiana  company  is  extinguished,  after 
all  its  propei-ty  is  transferred  to  the  Ohio  company."  In  this  case, 
the  agreement  of  the  parties,  not  tlie  statute,  is  spoken  of,  as  '^  the 
act  01  consolidation ;"  as,  in  the  others,  the  agreements  are  spoken 
of  as 'Hhe  act  and  terms  of  consolidation,"  and  ^Hhe  agreement 
and  act  of  consolidation,"  respectively. 

In  regard  to  the  meaning  of  these  terms,  we  will  cite  only  one 
case  more,  that  of  The  Central  R.  R.  and  Banking  Co.  of  Georgia 
V.  The  State  of  Georgia,  92  U.  S.  666.  A  statute  of  that  State 
authorized  "  The  Macon  and  Western  R.  R.  Co.,  and  the  Central 
R.  R.  and  Banking  Co.  of  Georgia,  ...  to  unite  and  consolidate 
the  stocks  of  the  said  two  companies,  and  all  the  rights,  privileges, 
immunities,  property,  and  franchises,  belonging  or  attaching  to 
said  companies,  under  the  name  and  charter  of  the  said  '  The  Cen- 
tral R.  K.  and  Banking  Co.  of  Georgia,'  in  such  manner  that  each 
and  every  owner  and  holder  of  shares  of  the  capital  stock  of  the 
Macon  and  Western  R.  R.  Co.  shall  be  entitled  to,  and  receive  an 
eqnal  number  of  shares  of  the  capital  stock  of  the  consolidated 
company ;"  provided,.that  nothing  therein  should  "  discharge  either 
of  said  companies"  from  any  of  its  contracts,  but  that  they  should 
all  "  be  assumed  by,  and  be  binding  on  the  Central  R.  R.  and 
Banking  Co.  of  Georgia,"  etc. 

It  was  insisted  there,  as  well  as  here,  and  doubtless  upon  the 
supposed  peculiar  force  of  the  words  "  unite  and  consolidate,"  and 
"  consolidated  companies,"  and  "  union  and  consolidation"  (which 
are  also  in  the  act),  that  the  statute  contemplated  a  surrender  by 
the  original  corporations  of  their  charters,  and  the  creation  of  a 
new  corporation,  which  should  receive  the  name  of  one  of  those 
passing  out  of  existence,  and  "  the  grant  to  it  of  a  new  charter,  or 
a  regrant  of  the  old.  (P.  670.)  Else  why,  it  was  probablv  urged, 
as  it  is  here,  if  the  consolidated  company  is  no  other  than  the  origi- 
nal Central  R.  R.  Co.,  with  enlarged  property  and  privileges  de- 
rived from  the  other  company,-  is  Uiere  no  mention  of  the  words 
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merger,  or  absorption,  or  selling  out,  in  the  statute,  and  why  is 
tliat  company  made  to  commit ''  the  absurdity  of  assuming  its  own 
debts  and  liabilities"?  But  the  Supreme  Court  of  the  United 
States  unanimously  decided  against  tiiat  view.  Its  opinion  repu- 
diates the  theory,  that  of  necessity,  and  ex  vi  termini,  a  new  cor- 
poration must  be  produced  by  the  consolidation  of  two  or  more 
previously  existing  ones ;  and  its  judgment  is  in  accordance  with 
the  rulings  in  the  cases  before  referred  to,  and  not  in  conflict,  we 
believe,  with  any  other  that  is  reported. 

We  do  not  remember  that  there  was  any  other  than  this  recent 
decision  of  the  Supreme  Court  of  the  United  States  which  at- 
tracted the  attention  of  the  chancellor  and  counsel,  as  at  variance 
with  their  theory  or  doctrine;  and  although  they  elaborately 
pointed  out  the  difierences  between  that  case  and  the  present,  they 
evidently  did  not  yield  assent  to  the  opinion  in  the  former.  They 
cling,  on  the  contrary,  to  the  definitions  with  which  they  set  out, 
as  established  by  the  "adjudged  construction"  of  "adjudicated 
terms ;"  and  so  dominating  had  their  ideas  of  these  become  as  to 
urge  them  into  another  serious  error. 

One  of  the  chief  pillars  of  their  argument  is,  that  the  Georgia 
companies  had  no  authority  from  the  legislature  of  their  State  to 
enter  into  an  union,  by  which  one  of  the  contracting  corporations 
should  survive  another,  or  the  others,  and  continue  to  exist,  with 
the  stockholders,  property,  and  rights  of  the  latter,  as  its  stock- 
holders, property  and  rights ;  but  that,  however  advantageous  this 
might  be  to  all  concerned,  or  however  much  insisted  on,  yet  the 
existing  corporations  must  all  perish,  and  a  new  one  be  brought 
into  bemg  as  the  consolidated  corporation,  though  to  be  endowed 
only  and  exactly  as  such  survivor  might  have  been.     In  emphatic 
language,  counsel  says :  "  There  is  no  word,  term,  or  expression, 
in  those  enabling  acts,  in  their  charters,  or  in  any  act  of  tne  le^ 
lature  of  Georgia  relating  to  these  companies,  that  tends  to  authonze 
any  such  sale,  transfer,  merger,  or  absorption ;"  that  is,  to  put  it 
in  words  which  will  not  delude,  to  authorize  a  union  of  the  rights, 
property  and  effects  of  one  or  more  of  the  original  corporations, 
with  those  of  another,  coupled  with  a  provision  that  tlie  stock- 
holders of  the  former  should  become  and  be  stockholders  of  the 
latter  also.     Alluding  to  the  statutes,  counsel  proceed :  "  The  terms 
used,  and  the  only  ones  used,  are  these :  that  said  companies  '  are 
hereby  authorized  and  empowered  ...  to  unite  and  consolidate 
their  road,  stock  and  franchises,  with  the  road,  stock  and  franchises 
(of  each  other),  and  any  other  railroad  company  of  this  or  any  ad- 
jacent State.' "    Here  they  stop.    Nothing  but  the  conviction  tliat 
"  the  dissolution  of  all  the  old  corporations,  and  tie  creation  of  a 
new  one,  are  essential  to  consolidation,"  and  that  the  terms  "unite 
and  consolidate,"  no  matter  how  qualified,  necessarily  import  this, 
could  have  prevented  counsel  from  seeing  anything  material  in  the 


MEYER  V.  JOHNSTON  AND  STEWART.  633 

words  immediatelj  following  those  they  cite,  and  therefore  from 
quoting  the  sentence  to  the  end.  If  they  had  done  so,  it  would 
appear  that  the  corporations  referred  to  were  authorized,  by  the 
statutes  of  Georgia,  ^'  to  unite  and  consolidate  their  road,  stock  and 
franchises,"  with  those  of  each  other,  and  those  of  any  other  com- 
pany of  that  or  any  adjacent  State,  "  to  such  extent,  and  on  such 
terms,  as  may  be  agreed  on,  by  and  with  the  company  or  com- 
panies entering  into  agreement  with  them;"  and  it  could  have 
been  only  because  fully  prepossessed  by  the  same  conviction,  that 
the  chancellor,  in  pursuing  tne  same  line  of  argument,  although  he 
sets  forth  this  additional  dause,  concedes  to  it  no  effect,  and  makes 
on  it  no  comment  whatever. 

Yet,  as  we  before  have  seen,  it  was  under  laws  similar  in  phrase- 
ology, but  less  emphatic,  perhaps,  that  the  same  court  and  judge 
of  Indiana,  on  whose  briei  opinion,  in  another  case,  the  interpreta- 
tion we  have  discussed  was  made  chiefly  to  depend,  upheld,  as  a 
consolidation,  a  union  between  two  railroad  corporations  of  difl^er- 
ent  States,  by  which,  while  one  of  them  was  extinguished,  the 
other  acquired,  according  to  the  agreement  of  the  parties,  its  rights 
and  privileges,  and  became  in  part  the  property  of  its  stockholders. 
"  Legislative  acts  of  Ohio  and  Indiana,"  says  the  Chief  Justice  who 
delivered  the  opinion,  authorized  these  "  railroad  companies  to  con- 
solidate upon  such  terms  as  might  be  agreed  upon."  That  was  the 
authority  for  their  union.  What  their  agreement  was  has  been 
shown  heretofore.  Their  right  to  enter  into  it,  under  the  statute, 
was  thought  so  dear  that  it  was  not  made  the  subject  of  argu- 
ment. 

Doubtless,  other  similar  cases  might  be  found,  if  sought  for. 
But,  if  our  minds  be  disabused  of  the  error  previously  combatted, 
authorities  of  this  kind  are  not  needed.  This  proposition,  we  think, 
is  plainly  established.  When  the  rights,  franchises,  and  efl^ects  of 
two  or  more  corporations,  are,  by  legal  authority  and  agreement  of 
the  parties,  combined  and  united  into  one  whole,  and  committed 
to  a  single  corporation,  the  stockholders  of  which  are  composed  of 
those  (so  far  as  they  choose  to  become  such)  of  the  companies  thus 
agreeing,  this  is  in  law,  and  according  to  common  understanding, 
a  consolidation  of  such  companies ;  whether  such  single  corpom- 
tion,  called  the  consolidated  company,  be  a  new  one  then  created, 
or  one  of  the  original  companies,  continuing  in  existence  with  only 
larger  rights,  capacities  and  property.  Acceptance  of  this  as  cor- 
rect makes  it  easy  to  understand,  that  authority  given  to  consoli- 
date, "  to  such  extent,  and  on  such  terms,  as  the  parties  may  agree 
upon,"  confers  the  power  to  constitute  one  of  the  original  com- 
panies the  consolidated  company.  And  the  11th  article  of  the 
contract  with  A.  D.  Breed,  made  several  months  after  the  passage 
of  the  enabling  acts  of  Georgia,  leaves  little  room  to  doubt  that 
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these  were  understood  by  the  parties  concerned,  as  conferring  this 
power. 

The  authority  being  granted,  the  inquiry  is  then  reduced  to  this: 
Whether,  by  the  artides  of  agreement  in  this  case,  and  the  statutes 
ratifying  them,  the  consolidated  company  is  a  new  corporation,  or 
the  Alabama  and  Tennessee  Rivers  B.  R.  Co.,  with  rights  and 
property  enlarged,  under  a  new  name. 

On  this  question  we  must  refer  to  what  was  said  in  our  former 
opinion  in  this  cause.  63  Ala.  313  et  seq.  The  further  observa- 
tions we  shall  make  will  relate  chiefly  to  the  language  of  the  agree- 
ment and  statutes,  and  be  made  in  response  to  the  criticisms  of  the 
same  by  cx>unsel  and  the  chancellor.  We  premise,  however,  that 
a  consolidation  of  corporations,  though  accompanied  by  a  transfer 
of  property,  is  quite  ai£erent  from  a  mere  sale,  and  might  at  tliat 
day  have  mvolved,  especially  when  to  be  eflfected  under  the  laws 
of  two  diflEerent  States,  very  embarrassing  considerations.  There 
were  no  established  fonms  for  instruments  to  be  used  for  such  a 
purpose.  It  had  been  said,  also,  in  judicial  opinions,  one  from  the 
Supreme  Court  of  the  United  States,  that  two  States  could  not 
jointly  create,  or  unite  in  creatinff,  one  and  the  same  corporation ; 
and  it  was  not  until  1870  that  tms  doctrine  was  overturned,  in  R. 
R.  Co.  V.  Harris,  12  Wallace.  It  is  to  be  observed,  too,  that  the 
enabling  statutes  do  not  themselves  undertake  to  create  a  new  cor- 
poration. 

Let  us  look  now  to  the  contract  of  consolidation.  The  first  tliree 
short  articles,  and  the  fifth,  very  naturally  set  forth,  first,  the  agree- 
ment to  consolidate  the  three  companies  into  one,  which  shall  pos- 
sess the  combined  rights,  property,  and  privileges  of  them  all,  and 
be  composed  of  the  stocknolders  of  all,  to  the  extent  of  their  sev- 
eral payments,  and  be  responsible  for  the  debts  of  all.  These  four 
articles  are  almost  the  exact  equivalent  of  the  first  article,  above 
set  forth,  of  the  similar  agreement  in  Eaton  and  H.  R.  R.  Co.  v. 
Hunt,  supra  (20  Ind.  460),  and  of  the  first  article  in  that  of  tlie 
Philadelphia,  Wilmington  and  Baltimore  R.  R.  Co.  v.  Maryland  (10 
How.  383).  But  the  parties  did  not  go  on,  as  in  the  latter  ease 
(intending  to  create  a  new  corporation)  they  did,  to  frame  a  charter 
of  incorporation  for  a  new  company,  by  prescribing  the  number  of 
its  shares  of  stock  and  the  amount  of  each, — when,  wliere,  and  how 
such  new  company  should  be  organized ;  what  its  name  ^ould  be; 
the  number  of  its  directors,  or  other  ofiScers;  how  they  should  be 
appointed,  and  the  powers  they  should  possess;  or  any  of  the  other 
provisions  necessary  in  a  charter  of  incorporation,  that  relate  to  the 
interior  structure  and  action  of  a  body  politic,  and  give  it  vitality 
and  individuality  as  such.  Nothing  m  these  four  articles,  of  this 
contract  of  consolidation,  decides,  or  was  intended  to  decide,  under 
what  charter  of  incorporation  the  company  should  be  organized 
and  operate,  or,  therefore,  what  particular  institution,  or  bodj  pol- 
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itic,  shonld  pofisess,  employ  and  exercise  the  rights,  property  and 
franchises  thus  combined,  and  be  the  consolidated  company. 

This  is  first  provided  for  in  the  fonrth  article,  as  follows :  "  The 
president  and  board  of  directors  of  the  Alabama  and  Tennessee 
tovere  R.  R.  Co.  shall  have  and  exercise  full  power  and  control 
over  all  the  property  of  all  of  said  companies,  hereby  made  the 
property  of  tne  consolidated  company,  and  .  .  .  shall  cause  the 
railroad,  which  is  now  tjompleted  from  Selma  to  Blue  Mountain, 
to  be  extended  and  completed  from  Blue  Mountain,  by  way  of 
Rome,  to  Dalton,  over  the  best  and  most  practicable  route ;  and  to 
eoable  them  to  do  so,  and  to  liquidate  the  debts  of  said  company, 
the  said  president  and  directors  are  hereby  authorized  to  issue 
bonds,  and  execute  a  mortgage  or  mort^ges  on  any  part  or  all  of 
the  property  and  franchises  of  all  of  said  companies,  mcluding  the 
road-bed  and  right  of  way  from  Selma  to  Dalton." 

Possession  and  control  of  the  common  property  and  interests  are 
hereby  unreservedly  conferred  ;  and  the  duty  is  imposed  of  carry- 
ing on  the  great  work,  to  accomplish  which  the  consolidation  was 
effected,  not  temporarily,  but  to  completion,  all  the  power  which 
the  constituent  companies  themselves  had,  or  could  grant,  being 
conferred  to  insure  its  execution.  And  nowhere  else  in  the  agi-ee- 
ment  is  the  duty  or  authority  to  build  and  complete  the  road«to 
Dalton,  or,  consequently,  the  franchises  necessary  for  its  accom- 
plishment, transferred  or  given  to  any  other  company,  whether  by 
a  description  of  it  as  the  consolidated  company,  or  by  any  other 
designation. 

Language  could  have .  been  used,  which  more  directly  and  ex- 
plicitly would  have  constituted  the  Alabama  company  the  consol- 
idated company.  Perhaps,  this  was  prevented  by  doubts  existing 
as  to  the  proper  manner  of  eflEecting  it,  under  the  acts  of  two  sepa- 
rate States,  and  by  the  impression  that  the  original  corporations 
onght,  as  existing,  individual  entities,  jointly  to  engage  to  abide 
by  and  confirm  whatever  the  consolidated  company,  or  the  Ala- 
bama company  as  the  consolidated  company,  might  do  in  the  prem- 
ises, until  the  authority  shonld  be  perfected  and  perpetuated  by 
ratification.  But,  however  that  may  be,  it  is  clear  from  this  arti- 
cle, and  the  6th  and  7th  (to  be  considered  next),  that  the  intent  of 
the  parties  was  to  invest  the  Alabama  and  Tennessee  Rivers  R.  R. 
Co.  with  all  the  property,  powers  and  franchises,  to  be  possessed 
and  exercised  by  the  consolidated  company,  for  the  performance 
of  its  functions.  It  was  the  consolidated  company,  or  there  was 
none. 

The  6th  article  declares :  ^^  All  acts,  contracts,  and  obligations, 
done  and  made,  or  assumed,  by  and  under  the  authority  of  the 
president  and  Erectors  of  the  Alabama  and  Tennessee  Rivers  R. 
K  Co.,  and  all  such  acts,  contracts  and  obligations,  hereafter  done, 
made  or  assumed,  by  or  under  the  authority  of  said  president  and 
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directors,  shall  be  valid  and  binding  on  all  of  said  companies  hereby 
consolidated  into  one."  This  appears  to  be  a  reiteration  of  what 
had,  in  effect,  been  declared  in  the  4th  article,  and  to  have  been 
written  under  the  influence  of  the  same  doubts  and  impressions, 
with  the  view  of  establishing  beyond  cavil  the  authority  of  the 
Alabama  corporation  to  act  for  ^^  all  of  said  companies  [thereby] 
consolidated  into  one,"  as  in  fact  that  one. 

The  learned  chancellor  and  counsel  have  in^niously  and  elabo- 
rately argued,  that  the  provisions  of  this  and  tne  4th  article  relate 
only  to  an  ad-interim  arrangement,  or  administration ;  and  this,  by 
the  president  and  board  of  directors  of  the  Alabama  company,  as 
special  a^nts,  and  not  by  the  company  itself.  In  regard  to  the 
latter  point,  such  an  interpretation  is  but  "  a  sticking  in  the  bark." 
Behind  those  officers  is  the  company  they  represent,  which  elected 
them  such,  and  to  which  only  they  report  ana  are  responsible ;  and 
as  it  is  only  through  and  by  them  that  it  could  act  in  its  corporate 
character,  we  must  understand  the  company  as  here  itself  reierred 
to.  In  the  lOth  article  it  is  declared,  by  its  full  original  statutory 
name,  to  be  "  the  acting  and  controlling  company."  The  subject 
of  an  ad-interim  arrangement  is  brought  up  again,  and  will  tnen 
be  further  considered. 

fThe  7th  article  provides:  "  That  at  the  next  annual  meetinff  of 
the  stockholders  of  the  Alabama  and  Tennessee  Rivers  H.  K.  Co., 
all  the  stockholders  of  each  one  of  said  companies  shall  have  a  right 
to  vote,  either  in  person  or  by  proxy,  according  to  the  amount  of 
his  or  her  stock."  And  the  evidence  shows  that,  at  that  time, 
stockholders  of  the  Gleorgia  companies  came  to  Selma,  where  the 
office  of  the  Alabama  company  was,  and  took  part  with  those  of 
the  Alabama  company,  all  acting  together,  in  the  election  of  direc- 
tors at  that  meetm^.  This  was  in  May,  1867,  the  time  for  the 
regular  annual  meeting  of  that  company.  Depositions  of  Thos.  A. 
Walker,  Edward  White,  D.  J.  Printup.  What  else  was  done  at 
that  important  meeting,  and  by  the  board  of  directors  before  and 
shortly  afterwards,  was,  of  course,  entered  on  the  minutes  of  the 
proceedings ;  which,  if  produced,  ought  to  throw  light  on  the  sub- 
ject. But  we  have  nothing  from  the  Selma,  Eome  and  Dalton 
K.  R.  Co.,  or  its  officers,  wno,  on  this  branch  of  the  controversy, 
are  on  the  side  of  complainants,  to  show  what  those  proceedings 
were.  Doubtless,  they  were  entered  in  the  old  book  of  the  min- 
utes of  the  Alabama  and  Tennessee  Rivers  R.  R.  Co.;  which  book, 
and  others,  were  consumed  when  the  office  of  the  Selma,  Rome 
and  Dalton  R.  R.  Co.,  in  Selma,  was  destroyed  by  fire,  April  29, 
1870.  The  testimony  of  Chapman,  its  secretary  and  treasurer,  is 
express,  that  this  book  was  among  those  then  burned.  ^^  The  cur- 
rent books  of  the  Selma,  Rome  and  Dalton  R.  R.  Co.,"  opened, 
of  course,  after  the  adoption  of  that  name,  and  after  that  conven- 
tion of  stockholders,  in  May,  1867,  less  than  three  years  before^ 
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were  all  saved ;  and  among  these,  donbtless,  the  book  of  minntes 
of  its  subsequent  proceedings.  What  the  first  entries  in  it  were, 
and  when  made,  does  not  appear. 

Complainants'  counsel  say  of  this  7tli  article :  "  This  was,  also, 
an  ad-interim  arrangement,  and,  at  first  glance,  appears  confused 
and  confusing."  Ihey  explain  the  article,  after  this  manner: 
"  Some  time  must  elapse  beiore  the  new  corporate  name  could  be 
obtained,  and  a  new  corporate  organization  be  perfected.  Mean- 
while, it  was  essential  that  organization  should  be  kept  up,  by  the 
annual  convention  of  stockholders  of  such  companies,  prescribed 
by  law ;  and  that  the  stockholders  of  all  three  companies  should 
now  meet  together,  for  the  transaction  of  the  business,  in  which 
all  were  now  interested.  .  .  .  The  parties,  therefore,  provided,  that 
such  a  convention  should  be  held  '  at  the  next  annual  meeting^of 
the  stockholders  of  the  Alabama  and  Tennessee  Rivers  R.  R.  Co.' 
...  It  was  a  special  provision,  for  the  one  meeting  of  all  the 
stockholders  of  tne  three  companies,  which  would  have  to  be  held 
in  the  interval,  before  the  new  corporate  name  could  be  obtained, 
and  the  new  corporate  organization  perfected."  This  is  the  con- 
clusion to  which  the  chancellor  also  comes. 

The  error  of  this  argument  is  manifest.  Neither  was  there  in 
fact,  nor  was  it  expected  there  would  be,  any  such  interval  between 
the  date  of  the  contract  of  consolidation,  Au^st,  1866,  and  the 
time  when  "the  new  corporate  name  could  be  obtained,"  as  to 
afford  room  in  the  mean  time  for  this  imaginary  preliminary  con- 
vention, of  which  counsel  speak,  and  whidi  was  never  held.  It 
was  well  known  that,  according  to  law,  the  legislatures  of  Alabama 
and  Georgia  would  severally  convene,  as  they  did,  in  the  following 
November,  only  a  little  more  than  three  months  afterwards ;  while 
the  "  next  annual  meeting"  of  the  stockholders  of  any  of  these 
companies  would  not  be  held  until  the  subsequent  spring  or  sum- 
mer. That  of  the  Alabama  and  Tennessee  Rivers  R.  R.  Co.  came 
on  in  May,  1867 ;  long  before  which  time,  Georgia  in  December, 
1866,  and  Alabama  early  in  February,  1867,  had  ratified  the  con- 
solidation, and  authorized  the  adoption  of  the  name,  "  The  Selma, 
Rome  and  Dalton  R.  R.  Co.,"  and  the  charter,  with  all  its  amend- 
ments, of  the  Alabama  and  Tennessee  Rivers  R.  R.  Co. 

Hereupon,  according  to  the  theory  of  an  ad-interim  administra- 
tion, there  would  have  been  a  bad  state  of  affairs.  The  ratification 
being  accomplished,  and  a  name  given,  the  original  companies,  by 
virtue  of  their  own  act,  would  all  be  dissolved,  and  become  extinct. 
Yet,  they  would  also,  before  dying,  have  pre-arranged  that  their 
successor  should  not  come  into  being  until  some  months  after  their 
decease,  when  the  next  annual  meeting  of  the  stockholders  of  one 
of  the  dissolyed  companies,  if  then  existing,  should  regularly  be 
held.  Was  it  iheir  intention  to  leave  their  immense  property  with- 
f^ut  any  owner  in  the  mean  time  ? 
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The  intelligent presideiit  and  directors  of  these  railroad  companies, 
and  their  counsellors,  did  not  intend  to,  and  did  not,  enter  into  anj 
snch  agreement  of  consolidation  as  this.  They  had  committed  the 
conduct  to  completion  of  their  great  enterprise  to  the  corporation 
which  had  constructed,  and  was  in  possession  of  the  135  miles  of 
railroad  then  built,  and  nearly  all  of  the  other  property  at  that 
time  acquired  or  available.  They  had  done  all  they  supposed  they 
could  do  towards  confirming  its  authority  and  giving  emciency  to 
its  operations  as  the  consolidated  company;  and  undenstanoing^ 
that  the  stockholders  of  the  two  other  companies  were  now,  or, 
upon  ratification  by  the  legislatures,  would  be  stockholders  of  the 
Alabama  company,  which  was  then  also  to  receive  a  less  unwieldy 
and  more  suitable  name,  but  agreeing  not  to  interfere  with  the 
action  of  its  elected  officers,  during  its  current  business  year,  they 
took  care  to  provide,  by  article  7,  that  "  at  the  next  annual  meet- 
ing^' of  the  stockholders  of  this  company, "  The  Alabama  and  Ten- 
nessee flivers  E.  B.  Co.,"  the  community  of  interests  and  rishta 
which  the  stockholders  of  all  the  companies  had  therein  should  be 
recognized,  by  their  being  assembled  together  to  participate  in  the 
proceedings  of,  and  vote  all  alike  and  equally  as,  the  stockholders 
of  this  company.  Regarding  it  as  the  consolidated  company, 
and  that,  by  reason  of  its  being  so,  the  members  of  all  the 
constituent  companies  were  equally  its  members  and  corpora- 
tors, nothing  could  be  more  natural  than  the  provision  made 
by  this  article.  There  is,  then,  nothing  "  confusea  or  confusing" 
about  it.  It  becomes  so,  only  when  applied  to  a  theory  different 
from  that  in  compliance  with  which  it  was  adopted. 

The  8th  article  is  as  follows:  "Each  of  the  parties  to  this  con- 
tract and  agreement  shall  ask  of  the  legislatures  of  their  respective 
States  the  enactment  of  a  law,  giving  one  name  to  all  of  said  com- 

?anie8  hereby  consolidated  under  authority  from  each  of  said  States." 
'he  entire  object  of  this  article,  and  a  whole  article  is  devoted  to 
it,  is  to  obtain  a  name  given  by  laws  of  both  the  States,  that  should 
be  significant  of  the  union  of  the  three  companies.  They  evi- 
dently did  not  want  to  be  called  "  The  Alabama  and  Tennessee 
Rivers  R.  R.  Co."  They  were  intent  on  having  what,  in  the  10th 
article,  is  twice  called  "  a  common  name,"  and  in  this  article  "  one 
name  to  all  of  said  companies  hereby  consolidated."  And  that 
finally  adopted  embraces  the  names  of  the  three  towns  or  cities 
which  were,  severally,  the  seats  or  homes  of  the  three  constituent 
companies — Selma,  Rome,  and  Dalton.  They  do  not  in  this  or 
any  other  article  provide  or  say  anything  about  obtaining  a  char- 
ter of  incorporation  for  the  consolidated  company.  Why  is  this! 
A  charter  is  necessary  to  the  creation  of  a  new  corporation  ;^  and 
the  charter  of  a  railroad  corporation  grants  franchises  of  two  lands. 
The  first  object  and  office  of  such  an  instrument  is  to  confer  on 
natural  persons  the  capacity  and  privilege,  as  individual  share- 
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holders  or  corj)oratorB,  of  bein^  associated  together,  and  constituted 
into  one  organism,  a  body  politic,  whereby  they  may  co-operate  in 
accomplishing  the  objects  for  which  it  is  created,  without  indi- 
vidual liability  for  its  acts  or  contracts,  and  with  power  of  succes- 
sion in  the  memberehip.  To  this  end,  such  charters,  ordinarily,  pre- 
scribe their  rights,  responsibilities  and  powers  as  corporators ;  the 
shares  into  which  the  capital,  if  it  be  a  business  corporation,  shall 
be  divided ;  how  the  company  shall  be  organized ;  what  number 
of  directors,  trustees,  managers,  or  other  officers  they  shall  have ; 
how  these  shall  be  appointed  or  elected  ;  what  portion  of  the  au- 
thority and  powers  of  the  corporation  they  shall  be  invested  with, 
and  in  what  manner  it  shall  be  exercised.  We  speak  now  of 
things  pertaining  to  the  interior  action  and  structural  organization 
of  lie  corporation,  by  which  it  becomes  in  law  a  capable  artificial 
person.  This  artificial  person,  as  such,  is  enabled  to  own  and  dis- 
pose of  property  and  transact  business ;  and  if  it  be  a  railroad  cor- 
poration, important  rights,  privileges  and  franchises  are  granted  to 
it,  which  belong  to  it  m  its  corporate  character,  not  to  the  corpora- 
tors composing  it.  Thus,  the  State,  in  the  exertion  of  its  right 
of  eminent  domain,  authorizes  it  to  build,  own,  and  operate  a  rail- 
road through  a  prescribed  part  of  its  territory,  or  between  particu- 
lar places ;  to  acquire  therefore  a  right  of  way,  according  to  law, 
over  the  lands  of  citizens  and  private  persons,  against  their  will ; 
and  to  exact  and  take  tolls  and  fares  for  transportation  of  persons 
and  property;  and  these  rights  and  franchises,  like  the  visible 
property  belonging  to  it  as  a  corporation,  being  separable  from  its 
personality,  and  transferable,  may,  by  consent  of  the  State,  be 
united  ana  consolidated  with  the  like  rights,  franchises,  and  prop- 
erty of  another  railroad  corporation,  so  that  those  of  botli,  or  of 
more  than  two,  shall  become  vested  in  a  single  one.  And  that  is 
what  was  done  in  this  case,  by  authority  of  Georgia  and  Alabama. 

But  there  mi^ht  be  such  irreconcilable  differences  or  incongruity 
in  those  provisions  of  their  several  charters  which  relate  to  the 
rights  and  liabilities  of  the  corporators  themselves,  respecting  the 
manner  of  their  being  organized,  their  rights  as  voters,  the  num- 
bers, modes  of  appointing,  and  extent  of  the  powers  of  their  offi- 
cers,— things  relating  to  their  organization,  or  conditions  upon 
which  their  incorporation  was  made  to  depend, — as  that  the  inclu- 
sion or  consolidation  of  those  of  each  of  the  charters  into  one,  for 
a  single  new  consolidated  company,  would  make  the  corporate  body 
thereby  created  so  misshapen  and  helpless  as  to  be  wholly  inca- 
pable of  the  functions  it  was  designed  to  perform.  Things  directly 
mconsistent  might  become  essential  parts  of  the  same  constitu- 
tional instrument. 

Take  one  instance  for  illustration  (and  in  some  other  respects 
the  charters  of  these  companies  were  unlike).  Under  the  charter 
of  the  Alabama  company,  individual  corporators  were  not  made 
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liable  for  the  debts  of  the  corporation,  beyond  the  amonnt  of  the 
unpaid  portions  of  their  shares  of  the  capital  stock.  In  one  of  the 
Georgia  charters,  is  this  section :  "  The  private  property  of  each 
stocknolder  shall  be  liable  for  the  payment  of  the  debts  of  the 
company,  in  proportion  to  the  amomit  of  stock  owned ;"  a  clause 
tinder  which  stockholders  who  had'  promptly  paid  the  amounts  of 
their  several  subscriptions,  might,  if  the  undertaking  failed,  be 
compelled  to  pay  three,  five,  or  ten  times  more,  according  to  the 
condition  and  involvement  of  the  company  at  the  time  of  failure. 
It  is  not  necessary  to  enlarge  on  the  consequences  of  forming  a 
company  with  such  an  impracticable  constitution.  We  cannot 
suppose  that  they  were  not  apparent  to  the  presidents,  directors, 
and  legal  advisers  of  the  parties  to  the  agreement  of  consolidation ; 
and  if,  as  is  contended,  a  new  corporation  was  intended  to  be  and 
was  created  by  that  act,  one  which  had  no  previous  existence,  then, 
since  to  create  it  a  corporation,  it  must  have  a  charter  which,  in 
such  a  case  as  this,  no  other  being  provided,  must  consist  of  those 
of  the  three  constituent  compames  with  all  their  contrariant  pro- 
visions united  into  one,  the  parties  concerned  would  never  have 
•contented  themselves  with  en^a^ng,  by  article  8,  to  procure  only 
a  name  and  nothing  else  for  their  new  corporation.  They  would 
have  been  earnest  to  obtain  a  new  charter  for  it  also.  And  why 
were  they  not  ?  Certainly,  because  they  thought  their  intention 
sufficiently  declared  in  previous  articles^  that  the  consolidated 
property,  powers  and  franchises  of  the  three  were  to  be  exercised 
by  and  vested  in  a  living  company  that  then  was,  and  long  before 
had  been,  organized  and  in  operation,  under  a  charter  wim  which 
they  were  entirely  satisfied,  except  the  name  it  gave.  And  they 
justly  thought  that  the  new  name  desired  should  be  prescribed  and 
recognized  in  the  laws  of  both  of  the  States  in  which  the  railroad 
was  to  be  built,  and  by  which  severally  the  rights  and  franchises  to 
be  exercised  had  been  granted  to  corporations  differently  desig- 
nated. 

Article  10  runs  thus  :  "  Until  a  common  name  shall  be  lawfully 
given,  under  which  the  franchises  of  each  of  said  companies  shall 
be  united,  the  Alabama  and  Tennessee  Eivers  R.  E.  Co.  shall  be  the 
acting  and  controlling  company;  and  the  organization  of  the  other 
companies  may  be  continued  until  then,  for  the  purpose  only  of 
preserving  and  enabling  the  acting  and  controlling  company  to  exer- 
cise the  franchises  hereby  consolidated  or  united  with  the  franchises 
of  said  acting  and  controlling  company ;  and  all  the  contracts  and 
obligations  which  may  be  entered  into  or  made  for  said  consoli- 
dated company  shall  be  done,  until  a  common  name  shall  be  law- 
fully given  as  aforesaid,  in  the  name  and  in  accordance  with  the 
franchises  of  the  Alabama  and  Tennessee  Rivers  R.  R.  Co." 

This  article  is  so  vaguely  worded  as  to  afford  apparently  some 
support  for  the  theory,  derived  from  the  word  ''  until,"  of  an  ad- 
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interim  administration.  The  chief  purpose,  though,  of  the  article, 
seems  to  have  been,  by  further  assurances,  to  create  confidence  in 
and  confirm  the  authority  of  the  Alabama  and  Tennessee  Rivers 
R.  R.  Co.  to  exercise  all  the  rights  and  powers  previously  belong- 
ing to  each  of  the  companies  separately ;  and  as  provision  had  been 
made  by  article  8  for  a  change  of  its  name  by  statutes, — doubtless, 
the  same  by  which  it  was  expected  that  its  new  authority  and 
powers  would  be  ratified — it  was  apparently  thought  proper  to  de- 
clare expressly  that,  "  until "  this  was  done,  all  that  this  company, 
"  the  acting  and  controlling  company,"  might  do,  in  the  prosecu- 
tion of  tlie  common  enterprise,  in  its  own  original  name,  should  be 
as  binding  and  valid  ss  ii  done  afterwards  in  the  new  name  to  be 
given.  And  in  support,  to  that  time,  of  this  authority,  "the  or- 
ganization of  the  other  companies"  was  to  be  continued,  "  for  the 
purpose  only  of  preserving  and  enabling  the  acting  and  controlling 
company  to  exercise  the  franchises  hereby  consolidated  or  united 
with  the  franchises  of  said  acting  and  controlling  company."  It 
is  plainly  indicated  that  this  acting  and  controlling  company,  with 
whose  n'anchises  tliose  of  the  others  were  thereby  consolidated, 
was  expected  to  survive  those  others ;  and  that  the  franchises  of 
which  they  were  now  deprived  were  to  be  preserved  and  perpetu- 
ated as  portions  of  its  faculties,  rights  and  powers. 

The  word  "  acting,"  in  the  connection  in  which  it  is  used  above, 
does  not  signify,  as  argued,  that  this  company  was  to  be  the 
"  agent"  merely,  and  for  a  time,  of  the  other  companies.  An  agent 
IB  not,  in  reference  to  his  principles,  the  "  controlling"  person,  but 
the  reverse.  "  Acting"  is  usea  in  the  sense  of  operating.  This 
was  the  operating  and  controlling  companv. 

'Not  does  the  consolidation  of  the  franchises  of  the  other  com- 
panies "  with"  its  franchises,  as  expressed  in  this  article,  mean,  as 
m  many  instances  it  might,  no  more  than  a  consolidation  of  its 
franchises  with  theirs — ^that  is,  simply  a  union  of  all,  as  insisted  on. 
The  language  and  context  plainly  import  that  the  Georgia  com- 
panies were  so  divested  of  their  nghts  and  powers,  as  to  leave  no 
reason  why  they  should  be  any  longer  continued  in  existence ; 
while,  evidently,  it  was  intended  that  the  Alabama  company  should 
possess  both  theirs  and  its  own,  and  "  exercise"  them,  too,  in  caus- 
ing "  the  railroad  which  [was  then]  completed  from  Selma  to  Blue 
Mountain,  to  be  extended  and  completea  from  Blue  Mountain,  by 
way  of  Rome,  to  Dalton."  This  oflSce  and  work,  devolved  on  it 
by  the  4th  article  of  the  contract  of  consolidation,  are  not  trans- 
ferred to  any  other  company.  Nor  were  the  franchises  which 
were  "  consolidated  with"  its  franchises,  to  enable  it  to  perform 
the  functions  of  the  consolidated  company,  separated  therefrom,  to 
be  disposed  of  otherwise,  or  its  authority  or  powers  in  the  least 
impaired,  by  anything  in  the  10th  or  any  other  article  of  that  con- 
tract. 

8  A  &  E.  R  Gas.— 41 
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In  fine,  while  it  appears  that  all  the  consolidated  rights,  prop- 
erty and  franchises  ot  the  constituent  corporations,  were  united  in 
the  Alabama  company,  with  the  intent  that  it  should  employ  and 
exercise  them  in  execution  of  the  purposes  for  which  they  were 
conferred,  and  that  the  stockholders  of  tne  other  companies  should 
become  stockholders  in  it,  and  those  companies  be  dissolved ;  it  is 
also  clear  that  no  new  corporation  was  created,  or  sought  to  be 
created,  by  the  contract  we  have  examined,  to  take  the  place  of  the 
Alabama  and  Tennessee  Kivers  R.  K.  Co.,  as  the  consolidated 
company.  If,  says  the  Supreme  Court  of  the  United  States,  "  thei-e 
be  no  words  of  grant  of  corporate  powers,  it  is  diflScult  to  see  how 
a  new  corporation  is  createa.  If  it  is,  it  must  be  by  implication  ; 
and  it  is  an  unbending  rule,  that  a  grant  of  corporate  existence  is 
never  implied.  Central  R.  R.  v.  Georgia,  92  U.  S.  670.  Many 
franchises  may  be  and  are  granted  by  charters  that  do  not  incor- 
porate the  grantees.     They  are  not  charters  of  incorporation. 

6.  We  have  now  reviewed  all  the  articles  in  the  contract  of  con- 
solidation deemed  material  in  this  discussion.  The  companies  be- 
ing authorized  by  law  "  to  unite  and  consolidate  their  roads,  stocks 
and  franchises,  ...  on  such  terms,  and  to  such  extent"  as  they 
might  agree  upon,  and  having  entered  into  and  adopted  the  agree- 
ment we  have  been  considering ;  what  did  the  legislatures  of  the  two 
States  then  do  J  They  enacted  (the  State  of  Georgia  first),  "  that 
the  consolidation  of"  the  two  Georgia  companies,  designating  them 
by  their  full  names,  *'  with  the  Alabama  and  Tennessee  Rivers  R.  R. 
Co.  of  the  State  of  Alabama,  so  as  to  form  one  consolidated  railroad 
company  for  the  construction  and  use  of  a  railroad  to  be  constructed 
from  Blue  Mountain,  in  the  State  of  Alabama,  as  a  continuation 
of  the  Alabama  and  Tennessee  Rivers  R.  R.,  by  way  of  Rome,  to 
Dalton,  in  the  State  of  Georgia"  [using  substiantially  the  language 
of  the  4:th  article  of  the  contract],  "be,  and  the  same  is  hereby, 
ratified  and  approved ;  and  the  consolidated  company,  acting  by  its 
board  of  directors,  shall  be,  and  is  hereby,  authorized  and  em- 
powered to  adopt  the  corporate  name  and  style  of  the  Selma,  Rome 
and  Dalton  R.  R.  Co.,  and  to  adopt  as  its  charter  the  charter  of  the 
said  Alabama  and  Tennessee  Rivers  R.  R.  Co.,  as  now  existing, 
with  all  the  amendments  thereto."  The  latter  provision  was  prohr 
ably  deemed  especially  proper  in  the  act  of  Georgia,  as  a  declara- 
tion of  her  express  consent  that  franchises  granted  oy  that  State  to 
companies  of  ner  own  might  be  vested  in  and  enjoyed  by  a  com- 
pany incorporated  and  organized  under  statutes  of  Alabama. 

W  hat  then,  was  ratified  ?  "  The  consolidation  of  "  the  Georgia 
companies  with  the  Alabama  and  Tennessee  Rivers  R.  R.  Co.,  inSie 
language  of  the  statute  of  this  State,  "  as  agreed  on  by  and  between 
said  companies."  Observe,  also,  that  it  is  "  the  board  of  directors" 
of  the  consolidated  company,  to  whom  authority  is  given  to  adopt 
the  name  mentioned  and  the  charter  of  the  Alabama  company. 
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This  meaDS,  of  course,  a  consolidated  company  already  existing 
and  organized ;  for  none  other  could  have  a  board  of  directors. 
But  no  new  corporation  had  been  brought  into  existence.  Is  it 
supposed  that  a  board  of  directors  was  to  be  self-created,  and  then 
to  adopt  a  name  and  charter  for,  and  afterwards  to  build  up,  under  it- 
self, a  corporation  which  must  exist  before  it  could  have,  or  the 
persons  so  acting  could  be,  its  board  of  directors  ?  Certainly  no 
other  company  could  have  been  thus  referred  to,  in  this  grant  of 
authority  to  adopt  a  name  and  charter,  but  the  Alabama  and  Ten- 
nessee Kivers  R.  R.  Co.  And  very  probably,  if  we  had  the  minutes 
of  the  proceedings  of  its  board  of  directors  of  that  day,  it  would  be 
found  that,  almost  immediately  after  the  passage  of  these  laws, 
that  board  formally  discarded  the  old  name  of  tne  company,  and 
adopted  the  title,  "  The  Selma,  Rome  and  Dalton  R.  R.  Co."  be- 
fore the  convention  of  its  stockholders  in  that  year's"  annual  meet- 
ing," and  that  the  company  went  right  on  transacting  business  as 
before,  without  any  other  than  this  nominal  change. 

The  adoption  of  a  new  name,  a  circumstance  not  uncommon, 
did  not,  of  course,  abolish  the  corporation ;  and  "  the  gift  of  new 
powers  to  a  corporation,"  says  the  Supreme  Court  of  the  United 
States,  "  has  never  been  thought  to  destroy  its  identity,  much  less 
to  change  it  into  a  new  being.  Such  a  gift  is  not  a  grant  of  cor- 
porate existence.  It  assumes  corporate  life  already  existing." 
Central  R.  R.  Co.  v.  Georgia,  supra.  Unquestionably  this  is  true 
in  the  present  instance. 

However  a  consolidation  of  one  corporation  with  another  may 
aflfect  prior  executory  contracts,  and  absolve  a  stockholder  of  either 
from  obligation  to  continue  that  relation,  or  a  guarantor  of  stock, 
or  a  person  who  had  agreed  to  lend  money  for  its  bonds,  from  his 
contract,  upon  tlie  principle  of  the  plea,  non  veni  in  hanc  conven- 
tionem — that  he  did  not  engage  to  do  what  is  now  required  of 
him  ;  such  decisions  do  not  touch  the  case  and  questions  now  pre- 
sented. And  if,  in  relation  to  an  existing  railroad  corporation  of 
one  State,  with  whose  franchises  those  granted  by  another  State  to 
other  companies  have  been  consolidated,  the  ratifying  statutes  in- 
tended to  be  identical,  of  the  two  consenting  States,  in  conferring 
upon  it,  "through  its  board  of  directors,"  authority  to  adopt  a 
designated  name,  go  on  further  to  say,  "  and  to  adopt,  as  its  char- 
ter, the  charter"  it  had  already  received  from  the  State  which 
created  it ;  this  may  be  considered  as  a  grant  of  authority  to  such 
company,  or  requirement  of  it,  by  both  States  concurrently,  to 
proceed  in  the  exercise  of  its  enlarged  powers  under  the  charter  of 
its  incorporation.  True,  the  provision  may  have  been  unnecessary, 
and  the  enactments  be  inexpertly  framed.  But  we  cannot  give 
to  them  any  other  reasonable  interpretation,  than  that  they  ratify 
and  validate  an  agreement  that  the  Alabama  company  shall  possess 
and  exercise  the  combined  franchises  of  the  tliree  companies,  "for 
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the  constraction  and  use"  of  a  railroad,  as  a  continuation  of  "  that 
of  the  Alabama  company,  "  by  way  of  Rome,  to  Dalton  in  the 
State  of  Georgia." 

This  conclusion  is  confirmed  by  other  circnmstancea.  The  pro- 
ceedings to  consolidate  were  in  progress,  from  near  the  beginning 
to  the  end  of  the  year  1866.  After  the  negotiations  of  Lapsley 
with  the  Georgia  companies,  the  acts  autliorizing  the  consolidation 
were  passed ;  and  later  still,  in  May  of  the  same  year,  "  the  Breed 
contract"  was  entered  into.  By  it,  Mr.  A.  D.  Breed  took  upon 
himself  the  burden  and  expense  of  extending  and  completing  the 
railroad  from  Blue  Mountain,  to  which  place  it  had  then  been 
built,  about  one  hundred  miles  further,  to  Dalton,  in  Georgia ;  he 
agreeing  to  do  so  with  no  other  security  than  that  to  be  afforded 
by  the  road  itself,  and  its  appurtenances,  and  the  lands  and  other 
property  of  the  Alabama  and  Tennessee  Rivers  E.  E.  Co.,  indebted 
as  it  was.  And  that  contract,  as  shown  in  our  former  opinion, 
was  expressly  based  on  the  expectation,  that  "the  chartered  rights 
and  privileges" — nothing  else  was  wanted — of  the  Georgia  com- 
panies, would  "be  transferred  to,  and  vested  in"  the  Alabama 
company ;  one  of  them  having  signified  to  it  "  a  perfect  willingness 
to  enter  into  any  arrangement"  it  desired,  "for  a  consolidated  and 
continuous  line  of  railway  from  Selma  to  Dalton,  under  the  owner- 
ship and  control  of  the  party  of  the  first  part,"  the  Alabama  com- 
pany;  and  pursuing  that  purpose,  in  the  preamble  to  the  contract 
of  consolidation,  the  obiect  of  the  three  companies  is  declared  to 
be,  "  to  unite  together  into  one  company,  so  as  to  complete  and 
own  and  use  one  continuous  railroad,  from  Selma,  by  way  of 
Eome,  to  Dalton,  under  the  authority  and  control  of  one  set  of 
officers;"  an  object  which  the  4th  article  particularly,  and  the 
7th,  were  designed  to  accomplish. 

Of  the  debts  of  the  Alabama  company  no  fear  was  then  enter- 
tained. The  completed  road  and  its  other  property,  it  was  be- 
lieved, would  be  worth  more  than  those  debts  and  the  future  cost 
would  amount  to.  The  contract  with  Mr.  Breed  proves  this,  by 
other  than  the  11th  article.  For  undertaking,  as  before  mentioned, 
to  extend  and  complete  the  railroad  to  Dalton,  without  any  other 
security  for  reimbursement  of  the  great  expense  than  liens  upon 
the  road,  and  other  property  and  franchises  of  the  company,  he 
expressly  agreed  that  those  liens  should  be  "  subject  and  subordi- 
nate to  existing  liens,  and  to  liens  which  may  be  created  for  the 
security  of  bonds  of  the  party  of  the  first  part,"  the  Alabama  tod 
Tennessee  Eivers  E.  E.  Co.,  "  which  may  be  hereafter  issued  in 
extinguishment  of  present  mortgage-bonds,  ...  or  to  discharge 
any  debt  having  a  lien  on  property  of  "  the  company.  And  when 
this  contract  was  confirmed,  m  September,  1867,  it  having  been 
agreed  that  mortgage-bonds  to  the  amount  of  $5,000,000,  and  the 
mortgage  to  secure  them,  under  which   the  complainants  mak» 
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claim,  should  be  executed,  bearing  date  the  first  day  of  the  follow* 
ing  month  (October,  1867),  to  aid  Mr.  Breed  in  his  undertaking; 
it  was  further  stipulated  between  him  and  the  company,  then  called 
the  Selma,  Rome  and  Dalton  K.  K.  Co.,  that  the  lien  thereby  ere, 
ated  upon  everything  it  then  had,  or  should  afterwards  acquire- 
its  road  and  appurtenances,  its  lands,  its  franchises,  and  everything 
else  it  could  mortgage,  should  have  priority  of  his  liens  under  the 
contract  of  May,  1866.  And  it  being  doubtful  whether,  according 
to  that  contract,  any  of  the  proceeds  of  those  bonds  could  be  used 
in  extinguishing  debts  not  secured  by,  or  creating  liens,  it  was  then, 
in  September,  1867,  covenanted  that,  out  of  the  proceeds  of  $2,000,- 
000  of  those  bonds,  set  apart  to  secure  payment  of  antecedent 
debts,  the  company  might  pay  debts  not  secured  by  liens,  as  well 
as  those  that  were  so  secured.  And  notice  of  the  existence  of 
debts  of  the  company,  and  of  the  liability  of  its  property  to  pay 
them,  was  carefully  embodied  in  the  trust  deed  of  October,  1867, 
to  complainants. 

7.  The  more  thorough  investigation  we  have  now  made,  in  con- 
sideration of  the  large  interests  involved,  and  the  ability  and  ear- 
nestness with  which  the  views  we  heretofore  expressed  on  this 
question  have  been  controverted,  only  confirms  us  in  the  conclu- 
sion we  then  pronounced,  that  the  Selma,  Rome  and  Dalton  R. 
R.  Co.  is  the  Alabama  and  Tennessee  Rivers  R.  R.  Co.,  under 
a  new  name.  This  identitj^  could  not  be  affected  by  any  deeds 
executed,  or  other  transactions  engaged  in,  by  the  boara  of  di- 
rectors, or  any  other  officers  of  the  company,  in  September,  1867, 
or  at  any  other  time,  founded  on  the  assumption,  or  indicating  an 
opinion,  that  the  company  for  which  they  were  acting  was  a  new 
corporation.  The  chancellor's  decision  upon  this  point  will,  there- 
fore, be  reversed. 

8.  In  respect  of  the  liability  of  the  railroad  and  its  appurtenances 
from  Selma  to  the  State  line  of  Georgia,  including  the  rolling- 
stock  of  the  company,  to  the  mortgage  trust  deed  of  1852,  of 
which  appellant  Meyer  is  now  trustee,  we  adhere  to  the  views  ex- 
pressed m  the  opinions  delivered  upon  the  hearing  and  application 
for  a  re-hearing  upon  the  former  appeal.  It  is  not  necessary  that 
we  should  discuss  that  question  further.  The  ruling  of  the  chan- 
cellor will  be  modified  accordingly,  so  as  to  declare  the  property 
indicated,  to  the  extent  mentioned,  subject  to  the  lien  of  tnat  trust 
deed. 

9.  Nor  is  our  opinion  changed  in  regard  to  the  claim  made  for 
the  beneficiaries  of  that  deed, — that  it  covers  the  portions  of  the 

Eublic  lands  which  were  granted  by  Congress  to  the  State  of  Ala- 
ama,  and  by  the  State,  m  1858,  to  the  company,  in  trust  to  be 
used  as  specified,  to  aid  building  the  railroad.  Not  only  were 
those  lands  not  within  the  scope  and  operation  of  that  trust  deed 
of  1852,  but  the  specific  trusts  upon  which  the  grant  was  made 
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would  have  prevented  them  from  becoming  subject  to  the  deed. 
So  much  of  the  chancellor's  decree  as  relates  to  mis  matter  is  not 
erroneous. 

10.  The  cars  and  locomotives  called  "  the  Breed  PolIing-stock," 
were  purchased  or  manufactured  by  Mr.  Breed,  and  used  by  him 
on  the  railroad  while  it  was  in  his  possession  under  the  lease  to 
him  embodied  in  "  the  Breed  contract ;"  and  we  do  not  think  the 
title  to  them  had  passed  to  the  railroad  company,  when,  in  August, 
or  September,  1870,  he  transferred  them  to  the  New  York  Guar- 
anty and  Indemnity  Company.     It  was  a  provision  of  the  Breed 
contract,  that  when  Mr.  Breed  should  return  the  railroad  and 
other  propertv  received  by  him  under  the  lease,  a  schedule  should 
be  made  of  tne  items  and  their  appraised  values,  to  be  compared 
with  the  same  as  set  forth  in  the  similar  schedule  made  when  he 
received   the  property ;   and  it  was  further  agreed  that,  "  in  the 
second  schedule,  all  property  that  may  be  returned,  of  like  kind 
with  that  leased  and  set  forth  in  the  first  schedule,  will  be  listed 
and  valued;"  and  the  difference  between  the  amounts  of  these 
values,  if  against  the  railroad  company,  was  to  be  settled,  as  a  part 
of  its  debt  to  Mr.  Breed,  by  the  delivery  to  liim  of  securities  of  a 
kind  specified  in  the  contract.     Mr.  Breed  was,  also,  according  to 
the  same  instiniment,  entitled  to  keep  and  use  the  railroad  and  its 
appui-tenances,  and  appropriate  its  revenues  to  the  payment  of  its 
debt  to  him,  until  it  was  reduced  to  $500,000 ;  which  reduction 
was  never  made.      The  company   owed  him   aboat  $4,000,000. 
when,  in  the  autumn  of  1870,  he  turned  over  to  it,  and  surrendered 
his  right  to  keep  and  operate,  the  completed  road  ;  and  before  do- 
ing so,  he  expressly  reserved,  with  the  consent  of  the  company, 
his  title  to  this  new  rolling-stock,  and  they  agreed  to  hire  it  from 
him,  with  a  knowledge  that  he  intended  to  transfer  his  interest 
in  it  to  the  guaranty  company  for  the  repayment  of  money  it  had 
advanced  to   aid   him.     The  railroad  company,  also,  afterwards 
hired  this  stock  from  the  guaranty  company,  agi'eeing  at  the  same 
time  to  buy  it  from  that  company,  on  terms  which  it  never  com- 
plied with.     The  conditions,  therefore,  never  existed  upon  which 
title  to  this  rolling-stock  was  to  be  vested  in  the  railroad  companv, 
and  the  property  to  become  subject  to  the  mortgage  trust  deed  of 
1852.     The  chancellor's  order,  overruling  the  contrary  finding  of 
the  register,  was  correct,  and  is  aflSrmed. 

11.  The  payments  made  by  authority  of  the  chancellor,  to  an 
amount  between  $8000  and  $9000,  to  other  railroad  companies,  of 
moneys  due  to  and  previously  received  for  them,  according  to  a 
necessary  usage  in  the  business  of  connecting  railroads,  was  ap- 
proved by  this  court,  on  the  former  appeal.  "  To  withhold  the 
payment  of  these  moneys,"  it  was  then  said,  "  from  the  coriwra- 
tions  for  which  they  were  collected,  would  have  been  a  breach  of 
trust ;  and  probably  it  would  have  been  resented,  by  the  refusal 
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of  thofie  companies  to  keep  up  bnsineBs  relatious  with  the  defend- 
ant company,  or  the  receivers ;  without  which  relations  the  business 
and  receipts  from  the  road  would  have  been  greatly  diminished ;" 
and  in  support  of  our  approval  we  cited  a  ruling  of  Mr.  Justice 
Bradley,  on  the  circuit,  m  Cowdrey  v.  Galveston  R.  R.  Co.,  2 
Woods,  which  allowed  a  rebate  of  freights  for  the  purpose  of  ob- 
taining custom.  It  mav  be,  as  contended,  that  the  authority  is 
not  directly  in  point,  ^but  we  think  the  piinciple  upon  which  it 
was  founded  is  applicable  in  this  case.  It  was  manifestly  impor- 
tant to  the  economical  management  of  the  railroad,  with  a  view  to 
preserve  its  value,  and  prevent  the  loss  of  its  business,  that  good 
faith  should  be  kept,  in  a  trust  of  this  kind,  with  those  companies, 
by  and  over  whose  roads  passengers  and  goods  were  transmitted  to 
and  from  this  railroad.  The  chancellors  ruling  on  this  point  is 
therefore  again  approved. 

It  18  proposed  in  the  following  note  to  discuss  the  chief  principles  of  law 
inTolved  in  the  consolidation  of  railroad  companies.  The  subject  is  an  ex- 
tremely interesting  one,  and  is  of  growing  importance.  Most  of  the  adjudi- 
cations on  the  point  have  been  rendered  within  the  past  twenty  years. 
Hence  the  cases  naye  been  collected  in  few  of  the  text-books,  and  it  seems 
peculiarly  desirable  to  present  the  readers  of  these  Reports  with  a  brief  men- 
tion of  the  most  important  of  them. 

As  a  general  rule  corporations  cannot  consolidate  without  the  consent  of 
the  legislature.  State,  ex  rel.,  v,  Bailey,  16  Ind.  46;  Union  Pass.  By.  Co.  v. 
Continental  By.  Co.,  11  Phila.  321. 

This  consent  may  be  expressed  either  by  a  special  clause  in  the  charters  of 
the  consolidating  companies  or  by  a  special  act  of  assembly.  The  effect  of 
the  consolidation  is  in  general  to  destroy  the  identity  of  the  old  companies 
and  to  constitute  a  new  and  distinct  corporation.  Shields  «.  Ohio,  95  U.  S. 
319;  Atlantic  and  Georgia  B.  B.  Co.  v,  Georgia,  98  U.  S.  859.  Where  the 
conaolidation  of  two  distinct  railroad  companies  is  effected  without  the  con- 
Knt  of  a  stockholder  of  either  of  them,  it  is  said  that  such  stockholder  will 
be  released  from  liability  upon  his  contract  of  subscription.  McCray  v. 
JoDCtion  B.  Co.,  9  Md.  858;  Booe  «.  Junction  B.  Co.,  10  Md.  98;  New 
Jersey  Midland  B.  Co.  «.  Strait,  6  Vroom,  822 ;  Clearwater  v,  Meredith,  1 
Wall.  25. 

It  seems,  however,  that  no  such  effect  will  be  produced  by  the  consolida- 
tion of  companies  owning  connecting  or  intersecting  lines.  Sprague  «.  Illi- 
nois River  B.  Co.,  19111.  174;  Hanna*.  Cincinnati  and  Ft.  Wayne  B,  Co.,  20 
Ind.  80.    But  see  Tuttle  v.  Mich.  A.  B.  Co.,  85  Mich.  247. 

Kor  where  the  charter  of  the  company  to  which  the  stockholder  in  question 
belongs  has  especially  reserved  to  the  legislature  the  power  of  consolidation. 
Bishop  «.  Brainerd,  28  Conn.  289;  Smith  v.  Boston  and  M.  B.,  6  Allen,  262; 
Scotland  v.  Thomas,  94.  And  even  in  that  case,  it  seems  that  if  the  new 
corporation  has  entirely  distinct  purposes  and  powers  from  the  old  one,  the 
stockholder  will  be  in  like  manner  relieved  from  liability.  Kenosha  B.  and  B. 
I.  R.  Co.  V,  Marsh,  17  Wise.  13;  Noesen  v.  Port  Washington,  87  Wise.  168; 
Perkins  v.  Ft.  Washington,  87  Wise.  177;  Zabriskie  v.  Hackensack  and  N.  Y. 
R.  R.  Co.,  8  C.  E.  Green,  178. 

Where  two  railroad  companies  have  consolidated  illegally,  a  stockholder 
in  either  of  them,  whose  stock  has  been  depreciated  in  consequence,  may  sue 
uid  recover  from  the  consolidated  company  damages  for  his  injuries.  Inter- 
oatioiial  and  Gt.  N.  B.  B.  Co.  v.  Bremond,  58  Tex.  96.     In  general,  however, 
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where  two  oorporatioDS  bave  conwlidated  without  legislatiTe  peimisrion,  this 
will  be  deemed  an  informality  of  which  the  State  alone  can  take  advantage 
by  means  of  a  quo  warranto.  Houston  and  Texas  Central  R  R  Co. «.  Shirley, 
54  Tex.  125. 

Where  one  having  a  right  to  have  certain  bonds  converted  into  others  at 
the  time  of  the  consolidation  of  two  companies,  fails  to  do  so  and  acquiesces 
in  the  consolidation,  whereby  such  conyersion  becomes  impossible,  he  will  be 
held  estopped  from  setting  up  the  inyalidity  or  illegality  of  the  ccmsolidation. 
Tagart «.  N.  Cent.  R  It  Co.,  29  Md.  557. 

Where  two  corporations,  one  being  exempt  from  taxation  by  its  charter  and 
the  other  not,  are  consolidated  by  virtue  of  a  statute  whereby  in  eeneral 
terms  the  rights  and  privileges  of  the  former  companies  are  conferred  upon 
the  new  one,  said  new  corporation  can  claim  exemption  only  to  the  extent  of 
the  property  acquired  by  it  from  the  exempted  corporation.  Chesapeake 
and  Ohio  R  Co.  v.  Virginia,  94  U.  S.  718;  Branch  «.  Charleston,  92  U.  S. 
677;  Central  R  R  Co.  «.  Georgia,  92  U.  S.  665;  Dehiware  Railroad  Tax,  18 
Wallace,  206;  Tomlinson  o.  Branch,  15  WaU.  460;  Phila.,  Wilm.  and  Bait.  R 
R.  Co.  «.  Maryland,  10  How.  876;  State  e.  Comm*rs  of  Railroad  Taxation, 
8  Vroom,  240. 

And  not  even  then  if  the  terms  of  the  statute  seem  clearly  to  indicate  that 
the  legislative  intent  is  to  abolish  the  exemption.  Maine  Central  R  Co.  r. 
Maine,  96  U.  S.  499. 

And  where,  when  the  identity  of  a  corporation  was  merged  in  the  consoli- 
dated company,  a  constitutional  provision  was  in  force  to  the  effect  that  all 
charters  should  be  liable  to  legislative  amendment,  it  was  held  that  this 
provision  would  apply  to  the  charter  of  the  consolidated  road,  and  that  hence 
the  legislature  could  not  insert  into  such  charter  any  clause  investing  the 
corporation  with  an  irrepealable  exemption  from  taxation.  State  v.  Northern 
Cent.  R  R  Co.,  44  Md.  131;  Shields  v.  Ohio,  95  U.  S.  319.    • 

But  if  the  effect  of  the  consolidation  be  not  to  destroy  the  old  corporations 
and  to  create  a  new  one,  the  grant  of  exemption  to  the  corporation  will  con- 
tinue and  will  not  be  affected  by  a  statute  reserving  the  power  to  amend, 
which  took  effect  between  the  time  when  the  grant  was  made  and  the  time 
when  the  consolidation  was  effected.  Central  K.  and  B.  Co.  «.  Georgia,  92  U. 
S.  665. 

In  general  a  consolidated  railroad  company  has  the  powers  and  rights  of 
all  the  various  9orporations  of  which  it  may  be  composed.  Marsh  e.  New 
York,  etc.,  R.  R  Co.,  45  Conn.  199;  Paine  v.  Lake  Ene  and  Louisville  R  R 
Co.,  81  Ind.  283. 

It  may  accordingly  enforce  all  debts  and  take  advantage  of  all  contracts 
belonging  to  the  old  companies.  Where,  therefore,  a  township  has  contracted 
to  issue  aid  bonds  to  a  railway  company,  and  before  the  bonds  are  actually 
issued  the  company  consolidates  with  another  corporation,  it  has  been  held 
that  the  consobdated  company  may  enforce  the  contract  against  the  township. 
Atchison  and  Colorado,  etc.,  R.  R  Co.  v.  Phillips  Co.,  Commrs.,  25  Eans. 
261 ;  Niantic  Savings  Bank  v.  Douglas,  5  HI.  App.  579. 

But  where  a  railroad  company  is  empowered  by  its  charter  to  receive  muni- 
cipal subscriptions  to  aid  it  in  constructing  its  road,  and  fails  to  avail  itself 
of  the  privilege,  and  afterwards  consolidates  with  another  corporation,  the 
consolidated  company  will  not  be  held  to  have  the  power  to  receive  such 
subscriptions.    Wagner  v.  Meety,  69  Mo.  150. 

In  general  a  consolidated  company  is  held  to  have  assumed  the  liabilities 
of  all  the  companies  of  which  it  is  composed.  Miller  v,  Lancaster,  5  Coldw. 
518;  Columbus,  etc.,  R.  R.  Co.  v,  Powell,  40  Ind.  87;  Ind.,  Cin.  and  Lafayette 
R.  R  Co.  «.  Jones,  29  Ind.  465 ;  Northern  Cent.  R  R.  Co.  «.  Drew,  8  Woods, 
891. 

The  dissolution  of  the  old  companies  does  not  extinguish  their  debts. 
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Powell  V.  Northern  Mo.  R.  B.  Co.,  43  Mo.  68.     Such  debts  sumve  and  may 
be  enforced  against  the  consolidated  company. 

Where  two  or  more  railroad  companies  are  consolidated  as  far  as  the  cred- 
itors of  the  original  companies  are  concerned  the  consolidated  company  is 
successor  to  the  old  company,  but  in  respect  to  the  property  of  the  other 
companies,  it  is  a  new  and  independent  company,  and  such  creditors  have  no 
claim  against  it  upon  their  original  contracts  only  by  virtue  of  the  assump- 
tion of  the  obligation  of  the  old  companies.  Prouty  v.  Lake  S.  and  Mich.  8. 
R.  Co.,  52  N.  Y.  563. 

Where  an  act  to  promote  the  consolidation  of  two  railroad  companies  pro- 
vides that  all  statutory  liens  upon  the  property  of  the  companies  shall  be 
postponed  to  mortgages  given  thereon  by  the  consolidated  company,  and  also 
that  after  consolidation  the  bonds  held  in  both  companies  may  be  endorsed 
by  the  consolidated  company,  the  provisions  of  such  act  cannot  be  enforced 
if  the  consolidation  does  not  actually  take  place.  Gibbes  v.  Greenville  and 
Columbia  R.  R.  Co.,  18  S.  0.  228. 

A  consolidated  company  is  in  like  manner  liable  for  all  torts  committed  by 
the  companies  of  which  it  is  composed  prior  to  the  consolidation.  Chicago, 
R.  I.  and  P.  R.  Co.  u.  Moffitt,  75  111.  624;  Coggin  v.  Central  R.  Co.,  62  Ga. 
685;  New  Bedford  R.  Co.  v.  Old  Colony  R.  Co.,  120  Mass.  897. 

The  mere  leasing,  however,  of  one  railroad  by  another  does  not  affect  the 
identity  of  the  companies.  Hence  in  an  action  against  the  leasing  road  for  a 
tort  committed  on  the  road  leased,  the  fact  that  it  was  committed  on  such  road 
should  be  alleged  in  the  declaration.  Central  R.  R.  Co.  v,  Brinson,  64  Ga. 
475. 

Where  suits  are  pending  against  a  railroad  company  at  the  time  of  its  con- 
solidation with  another  company,  such  suits  do  not  abate,  but  may  be  con- 
tinued against  the  consolidated  corporation.  Bait,  and  Susq.  R.  R.  Co.  o. 
Musselman,  2  Grant^s  Cases  (Pa.),  848. 

It  is,  however,  error  to  take  judgment  in  such  case  against  the  consoli- 
dated corporation  without  having  first  formally  made  it  a  party  defendant. 
Selma,  Rome  and  Dalton  R.  R.  Co.  v.  Harbin,  40  Ga.  706. 

In  a  suit  against  a  consolidated  corporation  to  recover  the  amount  of  a  divi- 
dend guaranteed  by  one  of  the  former  companies,  it  is  error  to  join  the  offi- 
cers and  directors  of  the  consolidated  corporation  as  parties  defeuduut. 
Chase  «.  Vanderbilt,  62  N.  Y.  807. 

And  where  two  roads  have  consolidated,  a  bill  in  equity  filed  bv  a  <>tork- 
holder  in  one  of  the  former  companies  in  his  capacity  as  stockholder  in 
such  company,  has  been  held  not  to  be  maintainable.  Ridgway  v.  Griswold, 
1  McCrary,  151. 

Where  judgment  has  been  obtained  against  a  consolidated  company  and  af- 
terwards before  execution  issues  the  consolidation  dissolves,  the  execution 
may  be  directed  against  either  or  both  of  the  companies  of  which  the  consol- 
idated corporation  has  been  composed.  Ketcham  e.  Madison,  Ind.  and  Penn. 
R.  R.  Co.,  20  Ind.  260. 

See  for  construction  of  acts  of  consolidation  in  special  cases.  Black  v.  Del- 
aware, etc..  Canal  Co.,  7  C.  E.  Green,  130;  Penn.  R.  R.  Co.  «.  N.  T.  and 
Long  B.  R.  R  Co.,  8  C.  E.  Green,  157. 

Closely  allied  to  the  cases  which  have  been  just  considered  are  those  in 
which  the  status  of  railroad  companies  created  by  the  laws  of  two  or  more 
States  is  discussed.  There  is  a  decided  diversity  of  opinion  in  the  courts  of 
the  United  States  as  to  what  this  status  is. 

According  to  some  authorities  two  distinct  and  separate  legal  entities  are  to 
be  regarded  as  having  been  called  into  existence.  Ohio  and  M.  R.  R.  Co. 
9.  Wneeler,  1  Black,  286-;  Racine  and  M.  R.  Co.  o.  Parmer's  Loan  Co.,  49 
ni.  881;  Cram  v.  Parmer's  Loan  and  Trust  Co.,  5  Rob.  (N.  Y.  226). 

The  better  opinion,  however,  ia  that  the  effect  of  such  concurrent  legislation 
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is  to  constitute  the  same  body  a  corporation  of  each  several  State  from  which 
it  receives  a  charter.  McGregui  «.  Erie  R.  Co.,  88  Ul.  615;  State  e.  Metz,  8 
Vroom,  199;  Quincy  Bridge  Co.  v.  Adams  Co.,  88  HI.  615;  Chicago  and  N, 
W.  R.  Co.  0.  Chicago  and  P.  R.  Co.,  6  Biss.  219;  Spraguev.  Hartford,  P.  and 

F.  R.  Co.,  5  R.  I.  283. 

It  is  clear  both  on  principle  and  authority  that  a  corporation  of  one  State 
may  constitute  the  corporation  of  another  a  body  politic  within  its  own  limits. 
Bait,  and  Ohio  R.  R.  Co.  9.  Gallahue,  12  Gratt.  655;  Bait,  and  Ohio  R.  R. 
Co.  0.  Wightman,  29  Gratt.  481 ;  Bait,  and  Ohio  R.  R  Co.  v.  Noell,  82  Gratt. 
894 ;  Goshorn  e.  Ohio  Co.,  1 W.  Ya.  808 ;  Indianapolis  and  St.  L.  Co.  v.  Vance, 
96  U.  S.  450. 

And  in  such  case  the  results  above  indicated  will  of  course  follow.  A  com- 
pany accepting  such  a  charter  does  not  forfeit  its  franchises  in  the  State  from 
which  its  original  charter  was  derived,  nor  does  it  on  the  other  hand  relieve 
Itself  from  any  of  its  obligations  to  that  State.  Commonwealth  «.  Pittsburgh 
and  C.  R.  Co.,  58  Pa.  St.  26. 

Where  a  corporation  is  created  by  the  concurrent  legislation  of  two  States, 
both  charters  will  be  liberally  construed  as  a  compact  between  the  States  in- 
tended to  advance  the  interests  of  the  citizens  of  both  of  them.  Brocket  v.  Ohio 
and  P.  R  Co.,  14  Pa.  St.  241 ;  Cleveland  and  P.  R.  Co.  v.  Speer,  56  Pa.  St.  325; 
Union  Branch  R.  Co.  v.  East  Tenn.  and  G.  R,  Co.,  14  Ga.  827;  Covington  «. 
Covington  and  C.  Bridge  Co.,  10  Bush.  69. 

From  the  cases  above  mentioned  must  be  carefully  distinguished  those 
where  a  corporation  of  one  State  is  merely  invested  by  the  legislature  of  an- 
other with  the  right  of  exercising  its  powers  and  franchises  in  such  other 
State.  This  does  not  constitute  such  company  a  corporation  of  such  other 
State.  Wheeling  v.  Baltimore,  1  Hughes,  90 ;  Pomeroy  v.  N.  Y.  and  N.  H. 
R.  R.  Co.,  4  Blatch.  120;  Chicago  and  N.  W.  R.  Co.  v.  Chicago  and  P.  R 
Co.,  6  Biss.  219;  St.  Louis,  A.  and  T.  H.  R.  Co.  v.  Indianapolis  and  St.  Louis 
R.  R.  Co. ,  9  Rep.  103 ;  Bait,  and  Ohio  R.  R.  Co.  «.  Harris,  12  Wall.  65 ;  Chicago 
and  N.  W.  R.  Co.  «.  Whitton,  18  Wall.  270;  Bait,  and  O.  R.  R.  Co.  v.  Cary, 
28  Ohio  St.  208;  Erie  R.  Co.«.  Stringer,  82  Ohio  St.  498;  State  v.  Del.,  L.  and 
W.  R.  R.  Co.,  1  Vroom,  473,  2  Vroom,  531 ;  Sprague  v.  Hartford,  P.  and  F. 
R.  Co.,  5  R.  L  523;  Dennistown  «.  N.  Y.  and  N.  H.  R.  R.  Co.,  1  Hilt.  62. 

A  grant  of  authority  to  a  foreign  corporation  to  exercise  its  franchises,  and 
to  hold  property  in  a  State,  does  not  confer  jurisdiction  on  the  courts  of  the 
foreign  State  as  to  such  property.  Thus  where  two  corporations  of  different 
States  are  consolidated  under  lawful  authority,  one  of  which  was  subject  in 
one  State  to  a  mortgage  prior  to  such  consolidation,  the  courts  of  the  other 
State  do  not  thereby  acquire  jurisdiction  so  as  to  enforce  foreclosure  of  the 
mortgage.    Eaton  and  H.  R.  Co.  v.  Hunt,  20  Ind.  457. 

Where  two  corporations  of  different  St»tes  are  consolidated  by  virtue  of 
acts  of  assembly  of  the  two  States,  the  consolidated  company  is  subject  to  the 
control  of  each  State  as  far  as  concerns  its  property  and  business  therein. 
Peck  V,  Chicago  and  N.  W.  R.  Co.,  94  U.  S.  164;  and  is  to  be  treated  in  each 
as  a  domestic  corporation.  In  re  Sage,  70  N.  Y.  220.  Its  property  in  each 
State  is  therefore  subject  to  the  jurisdiction  of  the  courts  of  that  State  both  as 
regards  the  appointment  of  receivers  and  otherwise.    Taylor  v.  Atlantic  and 

G.  W.  R.  Co.,  57  How.  Pr.  9;  Ellis  v,  Boston,  H.  and  E.  R.  Co.,  107  Mass.  1; 
Richardson  «.  Vt.  and  M.  R.  Co.,  44  Yt.  613;  In  re  United  States  Rolling 
Stock  Co.,  67  How.  Pr.  16. 

Where  a  railroad  corporation  created  under  an  Illinois  statute  was  consoli- 
dated with  railroad  companies  of  other  States  by  virtue  of  an  Illinois  statute 
empowering  it  to  effect  such  consolidation,  it  was  held  that  the  consolidated 
company  was  **  incorporated  under  the  laws  of  the  State,'*  within  the  mean- 
ing of  the  revenue  acts  of  Illinois.  Ohio  and  Miss.  R.  R.  Co.  v.  Weber,  96  DL 
443. 


WHIPPLE  V.  UNION  PACIFIC  B.   CO.  651 

Where  a  corporation  is  created  by  the  laws  of  two  or  more  States,  bank- 
mptcy  proceemngs  may  be  instituted  in  either  State  against  it.  In  re  Bos- 
ton, H.  and  E.  R.  Co.,  9Blatch.  101.  And  it  may  be  restrained 'jy  the  courts 
of  either  State  from  using  the  corporate  funds  for  other  than  corporate  pur- 
poses. Bait,  and  Ohio  R  R.  Co.  v.  Gloom,  28  Md.  287;  March  i>.  Eastern  R. 
k  Co.,  40  N.  H.  648;  Pisk  v.  Chicago,  R.  I.  and  P.  R.  Co.,  4  Abb.  Pr.,  N.  S. 
878;  State  «.  Northern  Cent.  R.  Co.,  18  Md.  198. 

Where  the  courts  of  one  State  have  jurisdiction  oyer  the  mortgagor  and  the 
trustees  named  in  a  railway  mortgage,  they  may  decree  a  foreclosure  of  such 
mortgage,  eren  though  the  same  may  cover  property  in  another  State.  The 
property  will,  however,  be  sold  under  the  foreclosure  decree,  subject  to  the 
liens  existing  upon  the  property  situate  in  such  other  State.  Mead  v,  N.  T. 
and  N.  H.  R.  R.  Co.,  45  Conn.  109;  Hand  i>.  Savannah  and  C.  R.  Co.,  12  S. 
C.  314;  McElrath  «.  Pittsburgh  and  S.  R.  Co.,  55  Pa.  St.  189;  Muller  «.  Dows, 
94  U.  S.  444. 

Where  a  corporation  derives  its  corporate  existence  and  franchises  from 
more  than  one  State,  its  charter  may  be  amended  by  one  of  such  States  so  as 
to  control  its  actions  and  property  therein,  even  though  such  amendment  may 
he  opposed  to  the  constitution  and  laws  of  some  other  State  whereby  it  has 
also  been  incorporated.  Covington  v,  Covington  and  C.  Bridge  Co.,  10  Bush. 
69. 

Such  a  corporation  may  be  wound  up  and  dissolved  in  one  State,  without 
its  franchise  m  the  others  being  affected.  Hart  o.  Boston,  H.  and  E.  R  Co., 
40  Conn.  524. 

The  Circuit  Court  of  the  United  States  for  a  district  in  one  State  may  ap- 
point a  receiver  for  the  whole  line  of  such  a  railroad  company,  even  though 
such  line  may  extend  through  several  States.  Wilmer  v,  Atlantic  and  R.  A. 
L.  R.  Co.,  2  Woods,  409. 

Of.  Newport  and  Am.  Bridge  Co.  «.  Woolley,  7  Am.  &  Bng.  R.  R.  Oas.  18^ 
and  note. 


"Whipple 

V. 

Union  Pacifio  R.  Co. 

(Advance  Case,  Kamas.     September^  1882.) 

In  August,  1879,  the  Kansas  Pacific  R.  Co.  owned  and  operated  a  line  of 
railway  through  the  city  of  Lawrence,  and  while  so  owning  and  operating 
its  railroad  one  of  its  trains  ran  over  and  injured  the  plaintiff.  In  January, 
1880,  the  E[ansas  Pacific  R.  Co.,  the  Denver  Pacific  Railroad  and  Telegraph 
Co.,  and  the  Union  Pacific  R.  Co.  entered  into  an  agreement  of  consolida- 
tion, by  which  agreement  they  formed,  or  attempted  to  form,  the  Union  Pa- 
cific R.  Co.,  and  to  such  company,  by  the  articles  of  consolidation,  trans- 
ferred all  their  respective  properties.  The  articles  of  consolidation  expressly 
stipulated  that  the  consolidated  company  should  not  be  liable  for  the  indi- 
vidual debts  of  the  constituent  companies,  but  that  such  constituent  com- 
panies should  continue  in  existence  for  the  purpose  of  adjusting  all  claima 
and  demands,  and  also  that  the  consolidation  should  not  prevent  the  enforce- 
ment of  any  valid  obligation  or  liability  of  either  constituent  company  against 
the  properties  so  transferred  by  such  constituent  company.  Held,  that  before 
the  plaintiff  could  maintain  an  action  against  the  consolidated  company^ 
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whether  sach  consolidation  articles  were  Talid  and  such  consolidated  com- 
pany a  legal  corporation,  or  the  articles  of  consolidation  yoid,  and  the  con- 
solioated  company  a  mere  irregular  association,  he  must,  by  an  action  aj^ainst 
the  E[ansas  Pacific  R.  Co.,  the  party  who  did  the  injuries,  convert  his  un- 
liquidated claim  into  a  liquidated  demand,  and  have  both  the  fact  and  the 
amount  of  the  Kansas  Pacific  company's  liability  adjudicated. 

Ebbob  from  Donglas  County. 

Tliomafl  J.  Fenlon  and  Byron  Sherry,  for  plaintiff  in  error. 

J.  P.  Usher,  for  defendant  in  error. 

Brewer,  J. — On  June  15, 1880,  the  plaintiff  in  error,  plaintiff 
below,  commenced  hia  action  against  the  defendant,  to  recover  for 
personal  injuries.  The  name  of  the  defendant,  as  stated  in  the 
title  to  the  petition,  is  Union  Pacific  Ry.  Co.,  Kansas  Division, 
formerly  Kansas  Pacific  Ry.  Co.  In  the  body  of  the  petition  it  is 
alleged :  "  That  said  Union  Pacific  Ry.  Co.,  Kansas  Division,  for- 
merly Kansas  Pacific  Ry.  Co.,  defendant,  is  a  railway  compMiy 
duly  organized  uiSder  the  laws  of  the  State  of  Kansas,  and  as  such 
corporation  was,  on  the  second  day  of  August,  1879,  etc"     The 

Setition  further  alleged,  that  the  injuries  were  done  on  the  second 
ay  of  August,  1879.  Defendant  answered  by  a  general  denial, 
and  afterwards,  by  leave  of  the  court,  filed  an  amendment  to  its 
answer,  which,  dulv  verified,  denied  that  it  was  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Kansas,  as  adleged  in  the 
petition.  Upon  the  trial,  after  plaintiff  had  offered  testimony 
tending;  to  establish  the  allegations  of  his  petition  and  had  rested, 
the  defendant  showed  that  at  the  time  ox  the  injury  the  Kansas 
Pacific  Ry.  Co.,  a  corporation  organized  under  the  laws  of  the 
State  of  Kansas,  was  the  owner  of  and  operating  the  road ;  that 
subsequently  thereto,  and  on  the  24th  day  of  January,  1880,  the 
Kansas  Pacific  Ry.  Co.  was  consolidated  with  the  Union  Pacific 
R.  Co.  and  the  Denver  Pacific  Railroad  and  Telegraph  Co.,  and  by 
such  consolidation  became  merged  in  the  Union  Pacific  Ry.  Co., 
and  that  the  consolidated  company,  the  Union  Pacific  Ry.  Co.,  was 
since  operating  the  road,  and  that  all  the  agents  and  employees  along 
the  line  of  the  road  were  the  agents  and  employees  of  the  consolid- 
ated company.  A  copy  of  the  articles  of  consolidation  was  offered 
in  evidence.  Upon  this  testimony  the  district  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant.  Thereupon  the  plain- 
tiff made  a  motion  for  a  new  trial,  and  in  connection  therewith 
asked  leave  *to  amend  his  petition  so  as  to  allege  that  at  the  time  of 
the  injury  the  Kansas  Pacific  Ry.  Co.  owned  and  operated  the 
road,  and  that  oh  the  24th  day  of  January,  1880,  this  corporation 
was  consolidated  with  the  Union  Pacific  R.  Co.  and  the  Denver 
Pacific  Railroad  and  Telegraph  Co.,  and  by  said  consolidation 
forming  and  composine  the  present  defendant;  that  by  said  con- 
solidation the  present  aefendant  became  possessed  of  all  the  prop- 
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erties  and  charged  with  all  the  liabilities  of  the  Kansas  Pacific  Ey. 
Co.,  and  that  in  pursuance  thereof  the  present  defendant  had  taken 
possession  of  the  road  and  other  properties  of  the  Kansas  Pacific 
Ky.  Co.,  and  the  latter  company  nad  wholly  ceased  to  operate  the 
road,  or  to  have  any  agents  within  the  State  of  Kansas,  and  that 
the  present  defendantnad  ever  since  been  operating  this  road  as  a 
part  of  its  line.  This  motion  for  leave  to  amend  and  for  a  new 
trial  was  overruled,  and  now  the  plaintiff  brings  the  ease  here  for 
review. 

Plaintiff  contends  that  the  consolidation  is,  so  far  as  the  Kansas 
Pacific  Ry.  Co.  was  concerned,  absolutely  null  and  void ;  and,  sec- 
ondly, that  if  it  be  valid  he  has  no  right  to  maintain  this  action 
directly  against  the  defendant  under  the  terms  of  the  consolidation. 

On  the  other  hand,  defendant  contends  that  the  consolidation  is 
valid,  and  that  under  its  terms  no  action  can  be  maintained  against 
the  defendant  on  account  of  this  injury.  And  further,  that  the 
question  of  the  validity  of  the  consolidation  is  not  properly  pre- 
sented in  this  case,  and  cannot  properly  be  determined  under  the 
issue,  as  formed  by  the  parties.  Very  full  and  elaborate  arguments 
have  been  made  on  both  sides  upon  all  these  questions,  and  we 
have  also  been  favored  with  briefs  prepared  by  tlie  attorney-gen- 
eral of  the  State  and  other  leading  counsel  in  cases  involving  the 
validity  of  this  consolidation  pending  in  the  United  States  circuit 
courts.     Of  course,  the  first  inquiry  necessary  is,  what  issues  were 

E resented  by  the  pleadings,  for  it  would  be  not  only  unnecessary 
ut  improper  for  us  to  enter  into  a  discussion  and  determination 
of  questions  whose  decision  would  in  no  way  affect  the  judgment 
in  this  case.  And  here  we  remark  that  the  validity  of  the  consol- 
idation is  not  in  issue  in  this  case.  The  reasons  for  this  will  be 
obvious  as  we  proceed.  And  firet,  it  is  evident  that  under  the 
pleadings  and  testimony  there  are  but  two  corporations,  either  in 
fact  or  in  name,  one  the  Kansas  Pacific  Ry.  Co.  and  the  other  the 
Union  Pacific  Ry.  Co.  There  is  no  corporation,  no  organization, 
either  in  law  or  in  fact,  bearing  the  name  of  the  "  Union  Pacific 
Ry.,  Kansas  Division  ;"  none  known  or  passing  under  such  name. 
There  was,  and  is  unquestionably  a  corporation  named  the  Kansas 
Pacific  Ry.  Co.  There  is  at  least  a  pretended  corporation  known 
and  styled  the  Union  Pacific  Ry.  Co.  Whether  the  consolidation 
be  'valid  or  not,  whether  the  consolidated  company  has  a  legal  ex- 
istence or  not,  there  was  an  attempted  organization  of  sucii  con- 
solidated corporation,  whose  name  is  alone  "  The  Union  Pacific 
Ry.  Co."  Of  course,  if, the  consolidation  be  valid  such  consolidat- 
ed corporation  legally  exists,  and  bears  only  its  chosen  and  legal 
name.  On  the  other  hand,  if  the  consolidation  be  void  and  trie 
consolidated  corporation  without  legal  existence,  the  proceedings 
are  not  tantimount  to  a  mere  change  of  the  name  of  the  Kansas 
Pacific  Ry.  Co.     That  corporation  has  simply  pretermitted  the 


664  WHIPPLE  V.  UNION  PACIFIC  B.  00. 

discbarge  of  its  corporate  f anctions  and  duties  in  favor  of  an  ir- 
regular association.  It  has  not  attempted  to  assume  a  new  name, 
to  change  its  old,  or  permit  itself  to  be  known  by  such  new  name. 
Possibly  a  corporation  like  an  individual  may  permit  itself  to  pass 
under  and  be  known  by  other  than  its  legal  name,  and  under  such 
assumed  name  may  sue  and  be  sued ;  but  there  is  no  pretense  of 
anything  of  this  kind  here.  Neither  the  Eiinsas  Pacific  Ry.  Co. 
nor  its  officers,  nor  stockholders,  nor  any  parties  interested  in  the 
organization  of  the  Union  Pacific  Ry.  Co.  have  assumed  or  repre- 
sented, or  in  any  manner  held  out  the  idea  that  the  Eimsas  Pacific 
Ry.  Co.  was  existing  under  any  other  than  its  legal  name.  The 
parties  have  attempted  a  consolidation  of  that  corporation  with  two 
others.  They  have  pretended  nothing  else,  and  if  the  attempted 
consolidation  fails,  it  fails  in  toto  ana  does  not  work,  that  wnich 
was  not  intended,  a  change  in  the  legal  name  of  either  of  the  con- 
stituent companies.  It  is  well  to  bear  this  very  clearly  in  mind^ 
so  as  not  to  be  misled  by  the  mere  name  given  to  the  defendant  in 
the  petition.  The  words  Union  Pacific,  formerly  Kansas  Pacific 
Ry.  Co.,  imply  identity  of  corporation  with  mere  change  of  name. 
The  testimony  discloses  no  pretense  of  a  change  of  name,  but  sim- 
ply the  attempt  to  organize  a  new  corporation,  and  whether  that 
attempted  organization  stands  or  falls  the  names  of  the  constituent 
companies  remain  unchanged. 

Secondly,  it  appears  impliedly  from  the  petition  as  originally 
framed,  and  clearly  from  the  amendment  tendered,  that  the  party 
sued  was  the  consolidated  corporation;  but  that  consolidation, 
whether  it  be  a  legal  corporation  or  an  irregular  association,  did 
not  do  the  injuries  complained  of.  They  were  unquestionably 
done  by  the  Kansas  Pacific  Ry.  Co. 

Now  this  consolidation  can  be  held  for  the  liabilities  of  either 
constituent  company  only  by  and  to  the  extent  of  express  stipuW 
tions.  If  A,  B  &  C,  inaividuals,  enter  into  partnersnip,  form  an 
association,  or  organize  a  corporation,  such  partnership,  association, 
or  corporation  is  m  no  manner,  except  by  express  contract,  liable 
for  the  individual  debts  of  either  A,^,  or  C.  So  Hie  Union  Pa- 
cific Ry.  Co.,  whether  a  legal  corporation  or  an  irregular  associa- 
tion, a  corporation  dejv/re  or  dejacto^  is  not  liable  for  the  debts  of 
either  constituent  company,  unless  it  has  in  terms  contracted  to 
become  so.  Article  8,  of  the  consolidation  agreement,  provides 
for  the  transfer  to  the  consolidated  company  of  all  the  properties 
of  the  constituent  companies,  and  closes  with  the  words :  "  This 
assignment,  transfer,  sale,  and  conveyance  is  to  the  said  consoli- 
date corporation,  subject  to  all  liens,  mortgages,  and  duties  per- 
taining thereto." 

Article  10  reads  as  follows:  "The  new  company  hereby  formed 
does  not  herein  assume  any  separate  or  individual  liability  for  the 
outstanding  debts,  obligations,  and  liabilities  of  the  respective  con- 
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stituent  companies,  whose  several  and  separate  existence  as  to  third 
parties  shall,  as  respects  such  debts,  obligations,  and  liabilities  of 
every  kind  and  nature,  still  continue,  notwithstanding  these  articles 
of  union  and  consolidation ;  but  nothing  herein  contained  shall 
prevent  any  v^Jid  debt,  obligation,  or  liability  of  either  constituent 
company  from  being  enforced  against  the  property  of  the  proper 
constituent  company  which,  by  force  of  these  articles,  becomes  the 
property  of  the  consolidated  company.  The  corporate  existence  of 
the  respective  constituent  companies  shall  not  aosolutely  cease,  eo 
instanti^  on  the  consummation  of  the  union  and  consolidation 
herein  provided  for,  but  shall  remain  and  continue,  so  far  as  nec- 
essary, to  carry  out  the  intent  and  pui'pose  thereof." 

This  is  all  there  is  in  the  consolidation  agreement  which  bears 
upon  the  question  of  the  liability  of  the  consolidated  company  for 
any  of  the  obligations  of  the  constituent  companies.  Clearly  that 
is  not  enough  to  sustain  this  action  of  the  plaintijQF,  which  is  simply 
on  an  unliquidated  demand  against  the  Kansas  Pacific  Ey.  Co. 
The  consoliaated  corporation  has  no  power  to  adjust  such  a  claim 
and  bind  the  Kansas  Pacific  Ey.  Co.  by  such  adjustment,  neither 
can  it  be  compelled  to  bear  the  cost  and  expense  of  an  action  for 
its  adjustment.  The  Kansas  Pacific  has  a  right  to  be  heard  before 
any  unliquidated  demand  against  it  is  adjusted  and  paid  out  of  the 

Eroperties  that  it  has  turnea  over  to  the  consolidated  company.     It 
as  never  made  such  consolidated  company  its  agent  for  the  pur- 
pose of  adjustment. 

Again,  a  judgment  recovered  in  this  action  becomes  a  general 
lien  on  all  the  properties  of  the  consolidated  company,  and  this  ir- 
respective of  the  amount  of  properties  received  from  the  Kansas 
Pacific  Company.  It  is  true  the  amount  claimed  is  but  $20,000, 
and  we  may  presume  the  value  of  the  properties  turned  over  by 
the  Kansas  Pacific  to  be  largely  in  excess  of  this  amount,  but  the 
principle  would  be  the  same  if  the  amount  claimed  was  $2,000,000. 
The  judgment,  if  non-coUectible  in  Kansas  by  virtue  of  existing 
liens  upon  the  property  of  the  consolidated  company  here,  could 
be  transfeiTed  to  any  other  State  or  Territory,  and  would  become 
a  conclusive  adjudication  upon  all  the  properties  of  said  consoli- 
dated company  whencesoever  obtained.  The  silence  of  the  con- 
solidation agreement  would  authorize  no  such  action.  The  express 
repudiation  of  liability  in  article  10  only  emphasizes  the  impossi- 
bility of  maintaining  an  action  like  this.  So  that,  whether  we  look 
upon  the  defendant  as  an  irregular  association  or  a  legal  corpora- 
tion, whether  we  consider  the  articles  of  consolidation  and  the  ex- 
press stipulations  therein  as  valid,  or  ignore  them  entirely,  defend- 
ant has  no  authority  to  adjust  this  unhquidated  demand  against  the 
Kansas  Pacific,  no  power  to  bind  it  by  any  admissions  in  an  action, 
cannot  be  chargeable  with  the  expense  of  a  litigation  for  the  pur- 
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pose  of  adjusting  such  a  demand,  and  is  not  liable  to  a  general 
judgment  against  it,  giving  a  lien  upon  all  its  properties. 

Tnirdly,  the  Kansas  Pacific  is  the  original,  the  primary  debtor, 
and  therefore  primujucie  the  one  to  be  sued  for  tne  alle^d  inju- 
ries. If  the  consolidation  agreement  be  invalid,  tiien,  of  course, 
the  Kansas  Pacific  remains  a  corporation  intact  and  in  full  vigor, 
and  alone  liable  for  this  demand.  If  the  consolidation  agreement 
be  valid,  then,  by  its  terms,  the  existence  of  the  Kansas  Pacific  is 
preserved  for  the  purpose  of  the  settlement  of  all  claims  against  it, 
and  it,  and  it  alone,  is  the  defendant  which  must  primarily  be  sued. 
Whatever  proceedings  maj  be  proper  after  judgment  for  the  pur- 
pose of  enforcing  such  judgment,  the  first,  step  is  a  judgment 
against  the  Kansas  Pacific.  It  may  be,  then,  that  a  conmion  law 
execution  will  be  sufficient,  or  it  may  be  that  the  powers  of  a  court 
of  equity  will  be  requisite  for  the  purpose  of  adjusting  liens  and 
equities.  But  we  are  met  here  by  tne  objection  of  counsel  for 
plaintiflf,  that,  according  to  tlie  testimony,  there  is  no  way  of  bring- 
mg  the  Kansas  corporation  into  the  courts  of  this  State.  It  is,  of 
course,  a  citizen  of  this  State,  being  a  corporation  created  by  its 
laws,  and  yet  it  has  turned  all  its  properties  over  to  a  new  organ- 
ization, and  is  without  officer  or  agent  within  the  limits  of  the  State 
upon  whom  to  serve  process.  To  that  we  reply  fii-st,  we  cannot 
presume  the  impossibility  of  bringing  the  Kansas  Pacific  into  court 
by  ordinary  process.  If  summons  is  placed  in  the  hands  of  a  sher- 
in,  he  may  find  the  president  of  the  corporation,  or  some  duly  au- 
thorized agent,  upon  whom  to  serve  process.  "We  pass  by  the 
promise  of  the  learned  counsel  for  defendant  that  he  himself  would 
enter  an  appearance  for  the  Kansas  Pacific  whenever  suit  was 
brought  against  it,  with  the  just  remark  of  the  counsel  for  plain- 
tiff, that  it  is  not  a  matter  oi  grace  or  favor,  but  a  matter  of  right, 
that  a  corporation  created  by  the  State  should  be  subject  to  the 
reach  of  the  process  of  its  courts.  It  is  true,  the  learned  counsel 
for  defendant  may  be  the  party  designated  by  the  Kansas  Pacific 
to  receive  service  of  process ;  certainly  his  appearance  in  a  court 
would  he  prima  fdcie  evidence  of  his  right  to  enter  the  appearance 
of  any  client,  and  if  there  were  any  leason  to  doubt  his  authority, 
the  statute,  sec.  7,  chap.  2,  Comp.  Laws,  1879,  provides  for  proof 
of  it.  But  secondly,  beyond  that,  suppose  all  the  officers  of  the 
Kansas  Pacific  are  outside  the  State,  that  it  has  made  no  provision 
for  service  within  the  State,  and  that  there  is  no  individual  within 
the  State  upon  whom  service  can  be  made,  so  as  legally  to  bind  the 
corporation ;  and  suppose,  still  further,  that  the  corporation,  pre- 
termitting the  discharge  of  its  duties  and  functions  as  given  to  it 
by  the  State,  has  ceased  all  operations  within  its  boi-ders  ;  and  yet, 
if  there  be  properties  accumulated  by  the  corporation  under  its 
charter,  and  in  pursuance  of  the  powers  given  to  it  by  the  State, 
which  properties  have  not  been  actually  appropriated  to  the  dis- 
8  A.  <&;  E.  R  Cas.— 42 
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charge  of  its  debts,  we  think  the  plaintiff  is  not  without  remedy. 
Within  the  spirit  of  the  attachment  and  publication  laws,  the  plain- 
tiff may  cause  process  to  issue  to  seize  such  properties  and  bring 
the  defendant  corporation  into  court  by  publication  as  an  abscono- 
ing  or  concealing  debtor.  And  beyond  all  this,  there  remains  the 
visitorial  power  of  the  State  to  inquire  into  the  proceedings  of  any 
corporation  it  has  created,  and  to  pursue  and  seize  any  property  it 
has  accumulated  for  the  purpose  of  applying  it  to  the  satisfaction 
and  discharge  of  its  liabilities.  In  all  this  we  think  ample  remedy 
lies  with  the  plaintiff.  Hence,  in  conclusion,  we  hold  tnat  the  first 
step  to  be  pursued  by  the  plaintiff  in  respect  to  his  claim  for  dam- 
ages, is  an  action  against  the  Kansas  Pacific  Ry.  Co.,  the  corpora- 
tion which  did  the  wrongs  alleged,  and  an  adjustment  and  adjudi- 
cation in  such  action  of  plaintiffs  claim  for  damages.  After  such 
claim  has  been  thus  adjudicated  and  converted  into  a  liquidated 
debt,  then  we  think  the  plaintiff  may  pursue  the  properties  of  said 
Kansas  Pacific  Ky.  Co.,  into  whosesoever  hands  it  has  passed.  It 
follows  from  these  considerations  that  the  ruling  of  the  district 
court  was  correct,  and  its  judgment  must  be  affirmed. 
All  the  justices  concurring. 

See  note  to  Meyer  «.  Johnson,  ante. 


The  State 

V. 

Vanderbilt. 
(87  Ohio  State  Beporta^  500.    Jamumry  T&rmy  1882.) 

Two  railroad  companies  owning  lines  of  railroad  connected  only  by  other 
railroads  which  such  companies  hold  by  lease,  are  not  authorized  to  become 
consolidated  into  one  corporation  under  Rey.  Stats.  §  8370. 

The  lines  of  two  railroad  companies,  which  are  in  their  general  features 
parallel  and  competing,  cannot  be  connected  for  the  carriage  of  freight  and 
passengers  over  ooth  '*  continuously,"  within  the  meaning  of  Rey.  Stats.  § 
3379,  and  hence  such  companies  cannnot  become  consolidated  into  one  cor- 
poration under  that  section. 

A  certificate  made  by  the  directors  of  consolidating  railroad  companies 
imder  Rey.  Stats.  §  8381,  which  fails  to  show  any  place  of  residence  of  the 
directors  of  the  new  company,  is  fatally  defectiye. 

Quo  Warranto. 

The  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Ey.  Co. 
and  Cincinnati,  Hamilton  and  Dayton  Ey.  Co.  became  consolidated 
into  one  corporation,  it  is  claimed,  in  1881,  under  the  name  of  the 
Ohio  Railway  Company,  by  authority  conferred  in  Bevised  Statutes, 
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§  8379.  Each  company  held  by  lease  the  roads  of  other  railroad 
companies ;  the  lines  of  the  consolidating  companies  were  connected 
only  by  such  leased  roads ;  and  previous  to  the  alleged  consolida- 
tion the  consolidating  companies,  with  the  lines  which  they  held 
by  lease,  constituted  two  lines  which  were  parallel  and  competing, 
to  the  extent  indicated  in  the  opinion  of  the  court,  for  the  car- 
riage of  freight  and  passengers  from  the  city  of  Cincinnati  to  Lake 
Ene. 

This  is  an  action  in  quo  warranto  to  oust  the  defendants  from 
their  franchise  to  be  such  new  corporation.  A  number  of  ques- 
tions were  discussed  by  counsel  and  considered  by  the  court,  but 
the  decision  is  confined  to  a  determination  of  the  following  ques- 
tions : 

1.  Whether  two  railroad  companies  owning  lines  of  railroad  con- 
nected only  by  other  railroads,  which  such  companies  hold  by  lease^ 
are  authorized  to  become  consolidated  into  one  corporation  under 
Rev.  Stats.  §  3379,  which  only  permits  companies  to  consolidate 
where  their  "  lines  of  road  "  are  so  connected  that  cars  may  pass 
from  the  line  of  one  company  to  the  line  of  the  other  "  without 
break  or  interruption." 

2.  Whether  tne  lines  of  the  two  railroad  companies  named  are, 
in  their  general  features,  parallel  and  competing,  and  if  so  whether 
they  can  be  consolidated,  under  that  section  which  authorizes  con- 
solidation only  for  the  carriage  of  freight  and  passengers  "  con- 
tinuously." 

3.  Whether  a  certificate  made  by  the  directors  of  consolidating 
companies  under  Rev.  Stats.  §  3381,  which  fails  to  show  any 
place  of  residence  of  the  directors  of  the  new  company,  is  fatally 
defective. 

George  K.  Nash,  Attorney-General,  for  the  plaintiff,  presented 
the  point  that  the  lines  of  road  owned  and  operated  by  the  Cleve- 
land, Columbus,  Cincinnati  and  Indianapolis  Ky.  Co.,  and  the  lines 
owned  and  operated  by  the  Cincinnati,  Hamilton  and  Dayton  R.  R. 
Co.  were  competing,  and  therefore  the  two  conipanies  were  not 
authorized  to  consolidate  by  section  3379  of  the  Revised  Statutes 
of  Ohio.  Section  3300  preserves  competition,  and  section  3379, 
if  interpreted  as  the  defendants  desire,  destroys  it. 

If  such  companies  can  consolidate,  then  section  3379  is  in  conflict 
with  section  3300,  which  relates  to  leasing,  purchasing  or  any  other 
mutual  arrangement  between  railway  companies. 

It  is  not  probable  that  the  General  Assembly  intended  to  permit 
railway  companies  to  accomplish  by  consolidation  what  they  were 
prohibited  from  accomplishing  by  lease,  purchase  or  any  other 
mutual  arrangement. 

When  there  is  a  conflict  of  statutes,  the  court  should  reject  that 
construction  which  is  against  public  policy.  Consolidations  which 
have  a  tendency  to  prevent  a  liealthy  competition  between  railway 


THE  STATE  V.  VANDERBILT.  659 

companies,  are  against  publicpolicy.  Pierce  on  Eailroads,  ed.  1881, 
513 ;  Green's  Brice's  Ultra  Vires,  417 ;  Sandford  v.  Railroad  Co., 
M  Pa.  382 ;  H.  &  K  H.  R  E.  Co.  v.  N.  Y.  &  K  H.  E.  E.  Co.,  3 
Eobertson  (N.  YO  415 ;  State  v.  H.  &  N.  H.  E.  E.  Co.,  29  Conn. 
539 ;  Doolin  v.  W  ard,  6  Johns.  149 ;  Hooker  v.  Vandewater,  4 
Den.  349 ;  Stanton  v.  Allen,  5  Den.  434 ;  Hood  v.  N.  Y.  &  N.  H. 
E.  E.  Co.,  22  Conn.  502. 

B.  H.  Bristow,  also  for  plaintiff : 

First.  The  proceedings  for  consolidation  were  irregular  and  in- 
sufficient. 

I.  A  strict  compliance  with  the  statute  is  necessary  to  secure  the 
powers  granted  thereby.  In  case  of  the  organization  of  a  corpora- 
tion under  a  general  law  the  articles  or  certificate  of  incorporation 
must  contain  the  statements  affirmatively  required  by  the  law,  be- 
cause those  statements  constitute  conditions  precedent  to  the  right 
to  become  incorporated.  Easteni  Plank  Eoad  Co.  v,  Vaughan,  14 
K.  Y.  546 ;  Atlantic,  etc.  Ey.  Co.  v.  SuUivant,  5  Ohio  St.  276 ; 
State  ex  rel.  v.  Lee,  21  Ohio  St.  662 ;  Eaccoon  Co.  v.  Eagle,  29 
Ohio  St.  238 ;  State  ex  rel.  v.  Central  Ohio  Ass'n,  29  Ohio  St. 
399;  Hains  v.  McGregor,  29  Cal.  124;  People  ^;.  Selfridffe,  52 
Cal.  331 ;  Dutchess,  etc.  E.  E.  Co.  v.  U.  Cabbett,  58  N.  Y.  397 ; 
West  V.  Ditching  Co.,  32  Ind.  138  ;  Torrans  v.  Voscoucelles,  23 
111.  456  ;  Bigelow  v.  Gregory,  73  111.  197;  Abbott  v.  Omaha  Co., 
4  Neb.  416  ;^  Childs  v.  Smith,  55  Barb.  45,  54;  Williams  v.  Frank- 
lin Association,  26  Ind.  310 ;  Indianapalis  Ins.  Co.  v.  Herkimer, 
46  Ind.  142;  Field  v.  Cooks,  16  La.  Ann.  153;  In  re  Deveaux,  54 
Ga.  673 ;  Carlisle  v,  Caliawba  Eailway  Co.,  4  Ala.  70 ;  Becht  v. 
Barris,  4  Minn.  504;  Mokelumne  Co.  v.  Woodbury,  14  Cal.  424. 
The  same  rule  applies  to  corporations  formed  by  consolidation. 
Mansfield,  etc.,  E.  K.  Co.  v.  Brown,  26  Ohio  St.  223 ;  Peninsular 
Ey.  Co.  V.  Thorp,  58  Mich.  506 ;  Mansfield,  etc.,  E.  E.  Co.  v. 
Drinker,  30  Mich.  124 ;  Tuttle  v.  Michigan  Air  Line  Co.,  35  Mich. 
247. 

II.  The  defendants  have  failed  to  comply  with  the  statute.  Stat- 
utes, §  3381.  (1)  The  agreement  does  not  state  the  residence  of 
the  directors. 

III.  In  a  direct  proceeding  by  the  state  these  defects  are  fatal. 
The  courts  will  not  undertake  to  say  that  any  condition  imposed  by 
the  Legislature  is  not  material.  People  ex  rel.  v.  Kingston,  etc., 
Turnpike  Co.,  23  Wend.  193 ;  Torrans  v,  Vascoucelles,  23  111.  457; 
Hains  v.  McGregor,  29  Cal.  124. 

Second.  The  Cincinnati,  Hamilton  and  Dayton  E.  E.  Co.  and 
th«  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Ey.  Co.  had 
no  power  to  make  the  attempted  consolidation. 

I.  The  attempted  consoliaation  was  ultra  vires  of  the  corpora- 
tions joining  therein.  The  statutory  provision  is  that  "When 
the  lines  of  road  of  any  railroad  companies  in  this  state,  or  any 
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portion  of  such  lines,  have  been  or  are  being  so  constracted  as  to 
admit  the  passage  of  burden  or  passenger  cars  over  any  two  or 
more  of  such  roads  continuously,  without  break  or  interruption, 
such  companies  may  consolidate  themselves  into  a  single  company." 
§  3379. 

Kailroad  companies  had  no  power  to  consolidate  unless  they  came 
within  these  provisions.  Dartmouth  College  v.  Woodward,  4 
Wheat.  518 ;  Thomas  v.  Railroad  Co.,  101  U.  S.  71 ;  Raihx)ad  Co. 
V.  Hains,  12  Wall.  65 ;  White's  Bk.  v.  Insurance  Co.,  12  Ohio  St. 
601 ;  Booham  v.  Taylor,  10  Ohio,  108 ;  Shields  v.  Ohio,  95  U.  S. 
319  ;  26  Ohio  St.  86.  The  power  granted  is  to  be  construed  strictly 
and  most  strongly  against  the  corporation.  Comer  v.  Railroad  Co., 
11  Ohio  St.  231 ;  State  v.  Gas  Light  Co.,  18  Ohio  St.  262 ;  Miami 
Co.  V.  Wigton,  19  Ohio  St.  560.  When  there  is  doubt  that  fact  is 
fatal  to  the  existence  of  the  power  in  question.  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659 ;  Black  v.  D.  &  R.  Canal  Co.,  24  N.  J. 
Ea.  455 ;  In  re  N.  Y.  &  H.  R.  R.  Co.  v.  Kip,  46  N.  Y.  546 ; 
WJiite's  Bank  v.  Toledo  Co.,  12  Ohio  St.  601 ;  Green's  Brice's 
Ultra  Vires,  2  ed.  62.  The  roads  now  seeking  to  consolidate  are 
not  embraced  in  the  terms  of  the  statute.  (1)  Their  lines  of  road 
are  not  so  constructed  as  to  admit  the  passage  of  burden  or  passen- 
ger cars  over  such  roads  continuously,  without  break  or  interrup- 
tion. The  lines  of  road  of  the  companies  are  not  continuous  at  all, 
for  the  reasons  that  they  do,  not  come  into  contact  with  each  other, 
and  that  they  do  not  extend  in  the  same  general  direction.  (2) 
The  continuousness  required  by  the  statute  is  not  secured  by  the 
fact  that  the  roads  seeking  to  consolidate  are  connected  by  leased 
lines.  The  general  principle  is  that  no  agreement  or  contract, 
merely  covering  the  operation  or  use  of  a  road,  will  change  its 
ownership.  Railroad  Co.  v,  Winans,  17  How.  U.  S.  30;  Mayor, 
etc.  V.  N.  &  W.  R.  R.  Co.,  109  Mass.  103 ;  Mead  v.  K  Y., 
H.  &  U.  R.  R.  Co.,  45  Conn.  199 ;  Buck  v.  Seymour,  46  Conn. 
156 ;  Wallace  v.  Long  Island  R.  R.  Co.,  12  Hun.  460 ;  Presi- 
dent V.  R.  R.  Co.,  7  Lans.  240  ;  Black  v.  D.  &  R.  Canal  Co.,  22 
N.  J.  Eq.  130,  403 ;  24  N.  J.  Eq.  455  ;  Whitney  v.  Atlantic  &  St 
L.  R.  R.  Co.,  44  Me.  362 ;  Nelson  v.  Vt.  &  Canada  R.-  R.  Co.,  26 
Vt.  717 ;  Langley  v.  Boston  &  Maine  Co.,  10  Gray,  103 ;  Ohio 
&  Mississippi  K  R.  Co.  v.  Dunbar,  20  111.  623.  This  is  in  ac- 
cordance with  the  result  of  the  decisions  in  this  state  upon  the  sub- 
ject of  permanent  leaseholds,  namely,  that  such  leaseholds  are  per- 
sonal estate  in  all  respects,  save  as  to  judgments,  executions, 
sales  and  descents.  Bisbee  v.  Hall,  3  Ohio,  442;  Reynolds  v. 
Commissioners,  5  Ohio,  204;  Murdock  v.  Redcliff,  7  Ohio,  119; 
Loring  v.  McCady,  11  Ohio,  358 ;  Lessee  of  Boyd  v.  Talbert,  12 
Ohio,  213 ;  Northern  Bank  v.  Rossa,  13  Ohio,  334 ;  Taylor  v.  Do 
Bas,  31  Ohio  St.  468. 

It  is  clear  too,  from  the  provisions  for  payment  of  rental,  for- 
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feiture  and  re-entry,  contained  in  the  leases  and  established  by 
statute  (§  3305),  that  the  relation  of  the  lessees  to  the  leased  lines 
is  not  that  of  ownership. 

II.  The  attempted  consolidation  is  contrary  to  public  policy. 
The  roads  are  competitive  (Central  R.  R.  v,  Collins,  40  Ga.  582 ; 
Midland  Ry.  Co.  v.  Great  Western  Ry.  Co.,  ^  Nev.  and  Macn. 
88),  and  the  object  of  the  consolidation  is  to  prevent  competition. 
It  is  the  settled  public  policy  of  the  country  not  to  permit  consoli- 
dation of  competing  roads.  In  nine  states  of  the  Union  this  prin- 
ciple has  been  incorporated  in  strong  terms  into  the  constitution, 
namely,  Pennsylvania  (Const,  art.  AVII.  §  4),  West  Virginia 
(Const,  art.  XL  §  11),  Illinois  (Const,  art.  XI.  §  11),  Michigan 
(Const,  art.  XIX.  A,  §  2),  Missouri  (Const,  art.  XII.  §  17),  S'e- 
braska  (Const,  art  XI.  §  3),  Colorado  (Const,  art.  XV.  §  6),  Georgia 
(Const,  art.  IV.  §  2,  part  4),  Texas  (Const,  art.  X.  §  5).  In  six 
states  the  same  principle  has  been  established  by  statute,  namely : 
New  Hampshire  (Gen.  Stats,  p.  377,  §  11),  New  York  (Laws  of 
1869,  ch.  917^  9;  Laws  of  1881,  ch.  685),  North  Cariolina  (R.  S. 
p.  761  [65]),  Wisconsin  (R.  S.  §  1833),  Minnesota  (R.  S.  p.  381,  § 
66),  Iowa  (1^  R.  S.  p.  356,  §  1297).  In  twelve  states  there  is  no 
general  provision  authorizing  consolidation.  Such  action  can  be 
there  taken  only  by  special  act,  namely :  Main,  Vermont,  Massachu- 
setts, Rhode  Island,  Connecticut,  Delaware,  Mainland,  Virginia, 
Mississippi,  Kentucky,  Oregon,  Louisianna.  This  is  also  the  case 
with  the  United  States.  All  of  the  remaining  states,  with  the 
exception  of  the  two  (California  and  Nevada),  impose  various 
limitations  upon  the  power  of  consolidation.  This  principle  of 
public  policy  is  recognized  by  the  courts.  Central  R.  R.  Co.  v. 
Collins,  40  Ga.  582,  630,  640 ;  Board,  etc.  v.  L.  B.  and  M.  R.  R. 
Co.,  50  Ind.  85 ;  Stewart  v.  Erie  Co.,  17  Minn.  '372 ;  Gaslight 
Co.  V.  Same,  25  Conn.  19 ;  Hooker  v.  Vandewater,  4  Den.  349. 
The  policy  of  the  state  of  Ohio  upon  the  subject  is  the  same. 
This  IS  shown  by  the  fact  that  leasing  is  permitted  only  when  the 
roads  are  "  not  competing"  (§  3300).  This  court  has  recognized 
the  public  policy  which  forbids  monopolies.  State  v.  Telephone 
Co.,  36  Ohio  St.  296 ;  State  v.  Gaslight  Co.,  18  Ohio  St.  262 ; 
Crawford  v.  Wick,  18  Ohio  St.  190. 

III.  These  considerations  of  public  policy  are  conclusive  against 
the  consolidation.  The  general  rule  is  that  if  the  power  to  do  the 
act,  or  make  the  contract  under  consideration,  is  not  expressly 
given  or  clearly  implied  from  the  granted  powers,  the  pjower  can- 
not be  said  to  exist.  White's  Bank  v,  Toledo  Co.,  12  Ohio  St.  601. 
This  rule  is  founded  upon  public  policy.  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659 ;  Black  v.  D.  &  R.  Canal  Co.,  24  N.  J.  !Eq. 
455 ;  Bissell  y.  R.  R.  Co.,  22  N.  Y.  253.  The  fact  that  the  pro- 
posed action  is  contrary  to  public  policy  is  an  additional  reason  for 
rigorously  enforcing  the  general  rule  of  strict  construction.     Cen- 
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tral  R  R.  v.  Collins,  40  Ga.  262 ;  State  v.  Ga6%ht  Co.,  18  Ohio 
St.  223 ;  Black  v.  D.  &  R.  Canal  Co.,  22  K  J.  Eq.  402;  24  K  J. 
Eq.  465.  From  the  doubt  as  to  the  existence  of  any  power  in 
these  companies  to  consolidate  the  resolution  irresistibly  follows 
that  such  power  has  no  existence  whatever. 

A.  F.  Perry,  also  for  plaintiff : 

I.  In  order  to  restrain  abuse  of  corporate  franchises,  granted  in 
aid  of  the  internal  carrying  trade  oi  the  United  States,  and  to 
moderate  the  power  of  monopolies  to  make  undue  exactions,  many 
of  the  states  of  the  Union,  among  the  rest,  tlie  state  of  Ohio,  have 
adopted  a  legislative  policy  not  to  permit  the  union  of  parallel  or 
competing  hues  of  railway  in  one  and  the  same  interest,  by  aid, 
lease,  purchase,  consolidation,  or  otherwise.  Const,  of  Michigan, 
1850,  art.  XIX.  §  2;  Const,  of  Illinois,  1870,  art.  XI.  §  11 ;  Const, 
of  Missouri,  1875,  art.  XII.  §  17 ;  Const,  of  Pennsylvania,  1873, 
art.  XVII.  I  4 ;  Statute  of  Pennsylvania,  Laws  of  1870,  p.  31,  §  1 ; 
Statute  of  New  Hampshire,  Revision  1878,  ch.  158,  §§  11,  12,  13 ; 
Statute  of  Maryland,  Rev.  1878,  §  21,  p.  359 ;  Bissel's  Stat,  of 
Minnesota,  1873,  pp.  427,  428;  Rev.  Stat,  of  Texas,  1879,  p.  610, 
§  4246 ;  Rev.  Stat,  of  West  Va.,  1879,  vol.  2,  p.  948,  §  23 ;  McClain's 
Stat,  of  Iowa,  vol.  1,  p.  356,  §  1297;  Rev.  Stat,  of  Maine,  1871, 
]§  26,  23,  p.  453 ;  Rev.  Stat,  of  Wisconsin,  1879,  p.  134 ;  Compiled 
iaws  of  Kansas,  1881,  ch.  84,  §§  47,  49,  p.  787 ;  7  N.  Y.  Stat,  at 
Large,  pp.  529,  530 ;  Genl.  Stat.  1875,  p.  24,  ch.  108 ;  Stat,  of 
Nebraska,  1881,  pp.  304,  305 ;  Davis'  Stat,  of  Indiana,  pp.  728, 
717;  Rev.  Stat,  of  Ohio,  1880,  §§  3300,  3369,  3368,  3379,  3380. 
The  first  general  act  of  Ohio  authorizing  consolidation  of  railway 
companies  was  the  act  of  March  3,  1851  (2  Curwen,  1656,  1657), 
when  constructed,  etc.,  "so  as  to  admit  the  passage  of  burden  or 
passenger  cars  over  any  two  or  more  of  such  roaas  continuously, 
without  break  or  interruption."  The  act  of  May  1,  1852,  so  far 
as  it  referred  to  consolidation,  was  the  same  as  the  act  of  1851  (3 
Curwen,  1882-4).  The  act  of  1851  applied  to  companies  under 
previously  existing  special  laws ;  the  act  of  1852  was  the  general 
railroad  act  under  the  then  new  constitution.  The  consolidation 
clauses  of  the  acts  of  1851  and  1852  referred  only  to  railroad  com- 
panies "in  this  state."  The  act  of  April  10,  1856  (4  Corwen, 
2791),  referred  to  railroad  companies  in  this  state  whose  lines  of 
road  "  shall  be  made  or  in  process  of  construction  to  the  boundaiT 
line  of  the  state,  or  to  any  point  either  in  or  out  of  the  state;' 
and  authorized  them  to  consolidate  their  stock  with  the  capital 
stock  of  "  any  railroad  in  an  adjoining  state,  the  line  of  whose 
road  has  been  made  or  is  in  process  of  construction  to  the  same 

f)oint,  and  where  the  several  roads  so  unite  as  to  form  a  continuous 
ine  for  the  passage  of  cars."  The  act  of  May  6,  1869  (3  Sayler, 
1872),  united  the  provisions  for  consolidating  Ohio  lines  of  road  in 
the  state,  with  the  provision  for  consolidation  of  Ohio  lines  with 
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lines  of  another  state,  in  a  single  section.  The  earlier  acts,  au- 
thorizing one  railroad  company  to  aid,  lease,  or  purchase  another, 
were  in  accordance  with  the  same  policy,  but  in  language  less  care- 
fully guarded.  The  several  provisions  of  the  Revised  Statutes  of 
Ohio,  relating  to  aiding,  leasing,  purchasing,  or  consolidating  rail- 
way corporations ;  or  to  contracts  between  companies  not  to  com- 
pete witii  each  other,  are  all  directed  to  the  same  mischief,  are  in 
pari  materia,  and  should  be  construed  as  consistent  with  each  other. 
Section  3300  of  the  Revised  Statutes,  based  upon  a  fundamental 
principle  of  the  law  of  corporations,  that  "  the  powers  of  a  corpor- 
ation organized  under  a  legislative  charter  are  only  such  as  the 
statute  confers,  and  the  enumeration  of  them  implies  the  exclusion 
of  otliers."  Thomas  v.  R.  R.  Co.  (11  Otto,  71),  gives  authority  to 
aid,  lease,  or  purchase,  only  when  not  competing ;  but  as  there  are 
several  other  ways  of  violating  the  policy  of  the  law,  the  section 
closes  with  a  sweeping  clause  wnich  covers  the  entire  policy :  "  Any 
two  or  more  companies  whose  lines  are  so  connected  and  not  com- 
peting, may  enter  into  any  arrangement  for  their  common  benefit 
consistent  with  and  calculated  to  promote  the  objects  for  which 
they  were  created."  Nothing  is  permitted  which  unites  competing 
roads  under  control  of  the  same  interest.  Sections  3368,  3369, 
3379,  3380  are  specific  as  to  such  of  the  transactions  covered  by 
the  general  clause  at  the  close  of  §  3300,  as  are  most  likely  to  be 
resorted  to  in  evasions  of  the  general  policy ;  but  these  sections  do 
not  change  or  infringe  upon  the  poucy,  nor  do  they  attempt  to 
enumerate  everything  to  which  it  applies ;  such  as  pooling  earnings 
and  other  devices.  The  policy  is  a  broad  one,  and  probably  no 
railroad  conipany  has  legal  power  to  infringe  it  by  any  device 
whatever.  The  sections  allowing  consolidation  limit  it  to  instances 
wliere  the  roads  are  so  constructed  or  designed  "  as  to  admit  the 
passage  of  burden  or  passenger  cars  over  any  two  or  more  of  such 
roads  continuously ;"  that  is  to  say,  over  all  the  lines  to  be  con- 
solidated, "  without  break  or  interruption,"  or  to  lines  "  when  the 
several  roads  so  united  will  form  a  continuous  line  for  the  passage 
of  cars."  The  two  forms  of  expression  mean  the  same  thing  and 
explain  each  other.  No  matter  how  many  roads  there  may  be, 
they  must  form  a  continuous  line  over  which  cars  may  pass  from 
one  end  to  the  other  without  break  or  inteiTuptian.  The  phrase 
in  section  3379,  "  when  the  lines  of  any  railroad  companies  m  this 
state,  or  any  portion  of  such  lines,  have  been  or  are  being  so  con- 
structedj"  refers  to  the  time  when  the  consolidation  takes  place.  It 
may  take  place  before  either  line  is  completed.  But  in  addition  to 
part  or  complete  construction,  the  situation  and  plan  must  be  so  as 
to  "  admit  tne  passage  of  burden  or  passenger  cars  over  any  two  or 
more  of  such  roads  continuously,  without  break  or  interruption." 
In  §  3380,  the  consolidation  is  permitted  "  when  the  several  roads 
BO  united  will  form  a  continuous  liile  for  the  passage  of  cars."     The 
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argument  here  compared  the  langiiaee  of  the  Ohio  statutes  wilb 
the  language  used  in  other  states.  The  phrase  "  continuous  line" 
is  much  used.  I  apprehend  that  it  does  not  suggest,  either  to  the 
popular  mind  or  to  any  class  of  persons,  learned  or  ignorant,  the 
idea  of  any  two  or  tliree  sides  of  a  triangle  or  of  a  square ;  or  of  a 
line  turning  back  upon  its  own  general  course,  so  as  to  duplicate 
the  means  of  communication  between  the  same  termini.  See  Web- 
ster's Unabridged  Dictionary  and  Worcester's  Unabridged.  Sec- 
tion, 3300  allows  "  any  company"  to  aid  another  in  the  construction 
of  its  road,  for  the  purpose  of  forming  a  connection  of  the  roads  of 
the  companies,  when  tne  road  of  the  company  so  aided  "  does  not 
form  a  competing  line,"  or  to  lease  or  purcnase,  "  if  the  lines  of 
such  company  are  continuous,  or  connected  and  not  competing ;" 
and  any  two  or  more  companies,  "  whose  lines  are  so  connected  and 
not  competing,  may  enter  into  any  arrangement  for  their  common 
benefit  consistent  with  and  calculated  to  promote  the  objects  for 
which  they  were  created."  This  propounds  a  comprehensive 
policy,  which  is  carried  out  and  not  contradicted  by  any  of  the 
other  sections.  I  have  endeavored  to  show  that  the  other  sections, 
construed  by  themselves,  so  far  as  they  go,  express  the  same  policy. 
If,  however,  the  construction  of  §§  3379,  3380  were  more  doubtful 
than  I  suppose  it  to  be,  they  should  be  construed  as  in  pari  materia 
with  §§  3368,  3369,  3300.  No  reason  can  be  imagined  why  the 
benefits  to  the  public  of  competing  lines  should  be  so  stringently 
secured  and  guarded  by  §§  3300,  3368,  3369,  and  not  equdly  se- 
cured and  guarded  in  §§  3379,  3380.  Consider  what  other  con- 
struction is  possible.  If  you  so  construe  §  3379  as  in  eflfect  to  deny 
any  meaning  whatever  to  the  phrase  "  continuously,  without  break 
or  interruption,"  and  to  deny  any  meaning  in  §  3380  to  the  phrase, 
"  when  the  several  roads  so  united  will  form  a  continuous  line  for 
the  passage  of  cars,"  the  right  would  be  given  to  consolidate  all 
railroads  naving  the  same  gauge,  which  are  connected  in  the  ordi- 
nary way  by  side  tracks,  turn-tables,  or  otiber  devices.  By  §  5381, 
the  steps  tnerein  prescribed  to  bring  about  consolidation  are  de- 
clared to  be  "  conditions  and  restrictions,"  and  are  thus  placed  on 
the  same  legal  footing  with  the  preliminary  steps  in  forming  other 
railroad  corporations. 

II.  The  nrat  step  in  every  case  is  a  joint  agreement  between  the 
directors  of  every  corporation  with  the  directors  of  each  and  every 
other  corporation  in  the  contemplated  consolidation,  "  prescribing 
the  terms  and  conditions  thereof."  Such  an  agreement  must 
specify  the  lines  of  road,  and  the  corporations  to  b^  included  in  it. 
Among  other  requisites,  the  agreement  must  "  prescribe  the  num- 
ber of  directors  and  other  oflBcers"  of  the  new  company  "  and  their 
places  of  residence."  The  agreement,  so  made,  shall  be  submitted 
to  the  stockholders  of  each  oi  the  corporations,  at  a  meeting  thereof, 
called  separately  for  the  purpose  of  taking  the  same  into  consider- 
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atioiiy  due  notice  of  the  meeting  and  object  of  it  having  been  given 
as  specified  in  the  statute,  A  vote  by  ballot  shall  be  taken  for  the 
adoption  or  rejection  of  the  agreement,  each  share  of  stock  on 
which  has  been  paid  all  the  installments  called  for  by  the  boards  of 
directors,  entitling  the  holder  of  it  to  one  vote.  H  two  thirds  of 
all  the  votes  cast  at  each  separate  meeting  be  for  the  adoption  of 
the  agreement,  that  fact  sliail  be  certified  thereon  by  the  secretary 
of  each  of  the  corporations,  and  the  agreement  so  adopted,  or  a 
certified  copy  thereof,  shall  be  filed  in  the  ofiice  of  the  Secretary 
of  State.  Kot  until  the  agreement  is  so  made  and  perfected,  and 
the  same  or  a  copy  thereof  filed  with  the  Secretary  of  State,  shall 
the  several  corporations  parties  thereto,  be  deemed  or  taken  to  be 
one  corporation,  etc.,  etc.  It  is  incumbent  on  the  defendants  to 
maintain  two  propositions;  failing  in  either  of  which,  the  case 
must  be  decided  against  them,  viz.:  Ist.  They  must  show  that  the 
companies  and  the  lines  of  road  are  such  as  can  lawfully  be  consol- 
idated ;  and  2d,  that  the  proceedings  taken  have  been  regular,  and 
such  as  the  law  requires  for  that  purpose.  The  argument  analyzed 
the  contract  relations  of  the  several  railroad  companies,  with  refer- 
ence to  the  statutory  requirements,  contending  that  the  relations 
of  the  companies  were  not  such  as  can  be  consolidated.  The  terms 
of  the  contracts  make  both  parties  share  all  the  benefits  of  the  use 
of  the  roads,  and  bind  both  parties  to  contribute  to  their  success. 
The  terms  also  bind  the  owners  to  keep  up  the  corporate  exist- 
ence of  the  companies,  and  to  exercise  their  corporate  functions 
in  connection  with  the  use  of  the  property.  They  empower  the 
owner  companies  to  resume  possession  of  the  roads  on  failure 
of  the  other  parties  to  perform  conditions  of  a  kind  not  usually 
connected  witn  title  to  real  estate.  The  situation  is  unlike  that 
of  the  lessee  of  real  estate.  Ordinary  real  estate  is  only  private 
property.  No  corporate  franchise  or  right  of  eminent  aomain 
IS  needed  for  its  ownership  or  management.  Public  interest  is  not 
involved  or  public  policy.  A  railroad  corporation  is  created  on 
ideas  of  public  policy,  charged  with  public  auties  and  not  allowed 
to  abdicate  them.  The  lessor  company  which  leases  a  railroad  is 
liable  for  the  negligence  of  the  lessee.  York  &  Maryland  L.  E. 
Co.  V.  Winans,  11  H.  30  ;  Kailway  ^;.  Barron,  6  Wall.  90;  Chicago 
&  R.  I.  Co.  V.  Whipple,  22  111.  105 ;  O.  &  M.  E.  Co.  v.  Dunbar, 
20  111.  385,  623  ;  Chi.  &  St.  Pai^l  R.  Co.  v.  McCarthy,  20  111.  385  ; 
Nelson  v.  Vt.,  etc.,  26  Vt.  717 ;  McElroy  v.  Nashua,  etc.,  4  Cush. 
400 ;  Brice  on  Ultra  Vires  (2  ed.),  305  n.;  Railroad  v.  Balner,  57 
Ind.  572 ;  Railroad  v.  Mayes,  49  Geo.  355  ;  Langley  v.  Railroad, 
10  Gray  103 ;  Raih^oad  Co.  v.  Barron,  17  Wall.  445 ;  citing  Red- 
field  on  Railways  (5  ed).,  ch.  22,  §  1,  p.  616.  If  the  lessee  companies 
were  held  to  liave  the  requisite  ownership  of  tlie  leased  lines,  each 
of  the  contracting  companies  would  own  a  through  line  and  the 
lines  would  be  parallel  and  competing  lines.    Again :  if  the  com- 
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panies  contracting  to  consolidate  own  the  lines  contracted  to  them, 
the  Cincinnati,  Hamilton  and  Dayton  Company  owns  the  Cincin- 
nati, Richmond  and  Chicago  road,  which  does  not  connect  with 
the  other  lines  in  a  way  required  by  the  statute  in  order  to  permit 
consolidation.  Neither  can  the  Cincinnati,  Hamilton  and  Indian- 
apolis Company  be  consolidated  with  the  other  companies,  because 
its  line  of  road  does  not  connect  with  them  in  the  way  required  bjr 
law,  nor  is  it  owned  or  leased  by  either  of  them.  The  lines  de- 
scribed in  the  answer  to  the  quo  warranto,  taken  together  as  a  con- 
geries or  system,  do  not  admit  the  passage  of  cars  over  all  of  them 
continuously,  nor  do  they,  united,  form  a  continuous  line.  If  the 
plan  of  consolidation  includes  them  all,  none  of  the  companies  can 
be  consolidated.  But  if  the  two  companies  contracting  to  consolidate 
own  all  the  lines,  the  consolidation  of  the  contracting  corporations 
will  consolidate  them  all.  Admitting  for  argument  that  the  own- 
ership of  the  contracts  or  leases  is  equivalent  to  ownership  of  the 
leiisea  lines,  consolidation  is  inadmissible  as  to  any  of  them.  On 
the  other  hand,  if  the  contracting  companies  are  not  held  to  own 
the  roads  which  they  work  under  contract,  the  Cincinnati  and 
Springfield  Company  did  not  own  the  road  between  Dayton  and 
Springfield  by  virtue  of  its  contract  with  the  Cincinnati,  Sunduskj 
and  Cleveland  Company,  nor  did  it  assign  to  Cleveland,  Columbus, 
Cincinnati  and  Indianapolis  Company  more  than  it  had  by  its  con- 
tract. In  this  view  the  companies  contracting  for  consolidation 
were  not  so  constructed  or  planned  that  the  two  roads  united 
formed  a  continuous  line  for  tiie  passage  of  cars. 
E.  A.  Ferguson,  also  for  plaintiff : 

I.  If  the  defendant,  upon  an  information  in  the  nature  of  a  quo 
warranto,  fails  in  the  title  he  sets  up,  judgment  must  be  for  the 
state.  Cole  on  Quo  Warranto,  212  ;  itex  v.  Leigh,  4  Burr.  2143 ; 
State  V,  Sherman,  22  Ohio,  St.  411-932. 

II.  The  uniform  language  of  the  English  and  American  courts  is 
that  while  all  grants  of  privileges  are  to  be  liberally  construed  in 
favor  of  the  public,  they  are  to  be  strictly  construed  as  against  the 
grantee  of  a  monopoly,  franchise,  or  charter,  and  whatever  is  not 
unequivocally  granted  in  such  acts  is  taken  to  be  withheld.  AH 
acts  of  incorporation  and  acts  extending  the  privileges  of  incorpo- 
rated bodies  are  to  be  taken  most  strongly  against  the  companies. 
Sedgwick  on  Statutory  Law,  292 ;  Pa.  R.  R.  Co.  v.  Canal  Comrs,, 
21  Pa.  St.  9-22 ;  Comr.  v,  E.  &  N.  E.  R.  R.,  27  Pa.  St.  339,  351 ; 
Railroad  Co.  v,  Harris,  12  Wall.  65,  81 ;  2  Kent  Comm.  299 ; 
Dartmouth  College  v.  Woodward,  4  Wheat.  518,  636  ;  Thomas  v. 
Railroad  Co.,  101  TJ.  S.  71 ;  Strauss  v.  Eagle  Ins.  Co.,  5  Ohio  St. 
59-61. 

III.  In  view  of  these  well-settled  principles  of  law,  what  title 
have  the  defendants  to  exercise  the  franchises  called  in  question  f 

First.  As  to  the  agreement  of  consolidation.     Sections  3381, 1 
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and  2,  3382,  8383, 8884.  The  a^ement  of  oonsolidation  does  not 
state  the  places  of  residence  of  the  directors  or  officers  of  the  new 
company. 

Second.  The  lines  of  railroad  of  the  companies  proposing  to  con- 
solidate, were  not  connected  or  continuous, nor  constructedso as  to 
admit  of  the  passage  of  cars  continuously  without  break  or  inter- 
ruption. Prior  to  the  act  of  March  3,  1861,  (1  S.  &  C.  275-280^, 
there  was  no  law  authorizing  consolidation,  or  the  granting  of  aid, 
or  the  leasing  or  purchasing  of  one  road  by  a  company  owning 
another.  The  act  of  April  10,  1856,  (1  S.  &  C.  327),  authorized 
the  consolidation  of  railroad  companies  in  the  state  with  railroad 
companies  of  states  adjoining  in  certain  cases.  The  corresponding 
sections  of  the  Revised  Statutes  are  sections  3379,  3380.  Section 
3306  of  Key.  Stat,  authorizes  extension  of  a  line.  The  material 
portions  of  the  laws  authorizing  granting  aid,  leasing  or  purchas- 
mg,  are :  section  4,  (Act  March  3,  1851,)  S.  &  0.  §  41,  p.  281 ;  sec- 
tion 1  (Act  March  19,  1869),  66  Ohio  L.  32;  section  1,  (Act 
April  15,  1873,)  70  Ohio  L.  129.  The  coiTcsponding  section 
of  the  Eev.  Stats,  is  section  3300.  The  proper  construction  of 
these  laws  is  that  the  power  to  consolidate  is  given  only  to  compar 
nies  whose  lines  of  road  are  connected  and  continuous,  and  which 
were  built  or  are  owned  by  them.  It  does  not  extend  to  leased 
lines.  As  to  the  latter  the  lessee  is  simply  the  bailifi  of  the  owner. 
Railroad  Co.  v.  Canal.  Comrs.,  21  Pa.  St.  9  ;  Eailroad  Co.  v.  Sly, 
65  Pa.  St.  205 ;  Campbell  v.  M.  &  C.  E.  K.  Cc/.,  23  Ohio  St.  168- 
188 ;  Taylor  v.  DeBus,  31  Ohio  St.  468-472 ;  Northern  Bank  v. 
Roosa,  13  Ohio,  334-363  ;  Raikoad  Co.  v.  Stout,  26  Ohio  St.  242- 
257. 

Third.  The  lines  of  road  proposed  to  be  consolidated  in  the  pres- 
ent case  are  competing,  and  between  Cincinnati  and  Dayton,  paral- 
lel and  competing.  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St.  61.  If 
by  virtue  of  the  lease  of  the  Cincmnati  and  Springfield  road,  the 
Cleveland,  Columbus,  Cincinnati  and  Indianapolis  road  formed  a 
connection  at  Dayton  with  the  Cincinnati,  Hamilton  and  Dayton 
road,  it  by  the  same  instrument  created  a  parallel  and  competing 
road  from  Dayton  to  Cincinnati.  Neither  the  Cincinnati  and 
Springfield  Company,  nor  the  Cleveland,  Columbus,  Cincinnati 
and  Indianapolis  Company,  before  or  after  the  lease,  could  have 
leased  or  purchased  tne  Cincinnati,  Hamilton  and  Dayton  road, 
because  the  latter  formed  a  competing  line  between  these  points. 
Can  the  same  object  be  accomplished  oy  consolidation  contrary  to 
the  manifest  policy  of  the  state,  as  shown  by  section  3300  of  the 
Bevised  Statutes}  If  it  can,  ^^the  legislature  has  opened  a  way 
by  which  all  the  railroads  in  the  state  may  pass  into  tne  hands"  of 
one  company.  In  effect,  a  consolidation  is  a  purchase.  Campbell 
V.  M.  &  C.  K.  R  Co.,  23  Ohio  St.  189,  190 ;  Shields  v.  State,  26 
Ohio  St.  86-92 ;  Eev.  Stat.  §  3384 ;  2  Washburn  on  Keal  Proper- 
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ty,  401 ;  Shields  v.  Ohio,  95  TT.  S.  819-323 ;  XJrmey's  Ex'rs  v. 
Wooden,  1  Ohio  St  160-166. 

Oonverse,  Booth  &  Keating,  and  B.  C.  ParBons,  also  for  the 
plaintiff: 

Harrison,  Olds  &  Marsh,  for  defendants: 

I.  All  the  words  of  section  3379,  Kev.  Stats.,  authorizing  rail- 
road companies  in  this  state  to  consolidate  themselves  into  a  sing^Ie 
company,  are  simple  and  plain.     If  we  consider  only  these  woras^ 
no  doubt  as  to  their  meanmg  can  arise.    We  must  look  elsewhere 
for  any  suggestion  of  doubt  as  to  what  the  legislature  intended ; 
and  it  must  spring,  if  at  all,  from  the  consideration  of  some  extra- 
neous matter.     The  provisions  of  this  section  were  first  enacted  by 
a  statute  passed  March  3, 1851,  (49  Ohio  Laws,  94).     Prior  to  1848, 
railroad  companies  were  created  only  by  special  charters.     Febru- 
ary  11,  1848,  a  general  law  was  first  enacted  conferring  corporate 
powers  and  privileges  upon  railroad  companies.     This  statute  did 
not  authorize  such  companies  to  consolidate.    But  by  said  act  of 
March  3,  1851,  the  legislature  enabled  such  companies  to  consoli- 
date.    The  mischief  which  that  act  was  intended  to  remedy,  was, 
that  separate  railroad  companies  in  this  state  could  not  consolidate 
themselves  into  a  single  corporation.     The  remedy  provided  is  a 
law  which  declares,  in  so  many  words,  that  "when  the  lines  of  rail- 
road of  any  railroad  companies  in  this  state,  or  any  portion  of  such 
lines,  have  been  or  may  oe  constructed  so  as  to  admit  the  passage 
of  burden  or  passenger  cars  over  any  two  or  more  of  such  roads 
continuously,  without  break  or  interruption,  such  companies  are 
hereby  authorized  to  consolidate  themselves  into  a  single  corporar 
tion,"  etc.     Looking,  therefore,  at  the  previous  state  of  the  law,  the 
mischief  intended  to  be  remedied,  and  the  remedy  provided,  still 
no  doubt  is  suggested  as  to  the  intention  of  the  legislature,  or  that 
it  intended  anything  more,  or  less,  or  other,  than  what  it  plainly 
expressed.     There  is  nothing  in  the  context  of  the  statute  which 
suggests  such  a  doubt.     Indeed,  there  is  nothing  in  the  context 
which  relates  to  the  subject ;  all  that  is  said  about  what  companies 
shall  have  power  to  consolidate,  is  said  in  this  section  itself.     There 
was  no  statute  relating  to  the  subject  earlier  than  said  act  of  March 
3d,  1851.     The  subsequent  statutes,  including  the  one  under  con- 
sideration, are  in  substantially  the  same  language.    It  cannot  be 
contended  that  under  any  construction  of  the  language,  the  statute 
is  in  conflict  with  the  constitution  of  the  state,  and  mat  therefore 
it  should  be  expounded  in  some  particular  way,  to  avoid  such  con- 
flict.    The  authority  of  the  legislature  to  create  such  corporations 
and  with  such  powers  as  it  may  deem  best,  and  either  by  an  origi- 
nal formation,  or  by  an  amalgamation  of  previous  by  existing  com- 
panies, is  unlimited.     There  is  no  restriction  on  the  exercise  of  the 
power,  except  that  under  the  present  constitution  of  the  state  it 
must  not  be  done  by  a  special  act.    If  the  legislature  had  provided 
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that  any  railroad  companies  in  this  state  might  consolidate,  the  enact- 
ment would  have  been  valid.  There  might  DC  a  difference  of  opinion 
concerning  the  policy  of  such  a  law.  Some  would  believe  that  it 
might  be  safely  left,  and  should  be  left,  to  the  judgment  of  the 
companies  themselves,  guided  by  their  business  interests,  to  deter- 
mine whether  or  not  they  would  amalgamate  into  a  single  corpora- 
tion. Men  would  differ  in  opinion  as  to  how  such  unlimited  power 
to  consolidate  might  affect  the  shipping  interests  or  the  carrying 
interests.  Shippers,  and  the  holders  of  stock  in  carrying  corpora- 
ations,  would  probably  differ  in  opinion  as  to  whether  good  policy 
required  that  the  laws  should  specially  favor  the  shippers  to  the 
great  detriment  of  the  carriers.  Prior  to  the  general  corporation  act 
of  1852,  the  amount  of  capital  of  each  corporation  in  that  state  was 
limited  by  its  special  act  of  incorporation.  Under  that  act,  any 
number  of  natund  persons  might  become  a  body  politic  for  either 
the  purposes  therein  named,  with  such  amount  of  capital  stock  as 
they  might  in  their  certificate  designate.  Every  legislature  since 
then  rapidly  multiplied  the  number  of  objects  lor  which  corpora- 
tions might  be  organized,  until  in  the  session  of  1879  it  was  enacted 
that  **  corporations  may  be  formed  ....  for  any  purpose  for 
which  individuals  may  lawfully  associate  themselves,  except  for 
dealing  in  real  estate,  or  carrying  on  professional  business."  So  it 
is  plain  that  there  is  no  settled  and  abiding  principle  of  public  pol- 
icy in  regard  to  this  subject,  to  which  the  courts  may  look  for  the 
{mrpose  of  ascertaining  any  probable  intention  of  the  lawmakers. 
f  tlie  court  might  ever  go  on  into  surmises  and  speculation  as  to 
the  policy  of  the  law  to  befog  what  is  plainlv  expressed,  the  legis- 
lature has  here  precluded  that,  by  expressly  limiting  the  operation 
of  the  general  words  "  anv  railroaa  companies,"  and  clearly  ex- 
pressed such  restriction.  In  such  cases,  besides  the  rule  that  it  is 
not  allowable  to  interpret  what  has  no  need  of  interpretation,  the 
maxim  expressio  nnius  est  exclusio  alterius,  applies.  That  is  to 
say,  all  further  limitation  than  that  expressed,  of  the  general  words 
used,  or  of  the  class  of  railroad  that  may  consolidate,  is  excluded. 
The  principle  is,  that  where  a  power  is  conferred  upon  corporations 
by  a  general  law,  and  the  power  is  restricted  in  some  particular,  it 
will  be  presumed  that  no  other  or  further  restriction  was  intended. 
Notwithstanding  the  well-settled  rules  which  govern  the  construc- 
tion and  effect  of  statutory  law,  opposing  counsel  contend  that  this 
statute  should  be  construed  as  if  it  read,  "  when  the  lines  of  road 
[owned  in  fee  simple  absolute]  by  any  railroad  companies  in  this 
state,  or  any  portion  of  such  lines,  [between  the  termmi  named  in 
their  respective  charters  or  certificates  of  incoiporation]  have  been 
or  are  being  so  constructed  [at  a  common  terminus],  so  as  to  admit 
the  passage  of  burden  or  passenger  cars  over  any  two  or  more  of 
such  roads  continuously,  without  break  or  interruption,  [and  are 
not  competing,  and  no  lines  of  road  of  said  companies  extend  in 
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like  direction,  beyond  their  places  of  connection],  such  companies 
may  consolidate  themselves  into  a  single  company."  The  ami* 
ment  to  support  this  contention  must,  necessarily,  be,  that  if  tne 
court  cannot  bring  sucl)  sense  out  of  tlie  words  actually  used,  it 
should  bring  such  sense  into  them.  But  the  court  cannot  do  that,  for, 
to  give  the  statute  such  exposition,  it  is  not  enough  to  depart  from 
the  usual  and  ordinary  meaning  of  the  plain  words  used,  and  to 
give  them  some  extraordinary  meaning, which  they  are  still  capable  of 
bearing ;  but  it  is  necessary  to  supply  and  interpolate  other  lang- 
uage than  that  used.  The  plain  words  of  this  statute  do  not  ne3 
interpretation.  It  is  only  by  sheer  speculation  and  surmises  as  to 
the  policy  of  the  act,  that  any  question  as  to  its  meaning  can  be 
suggested.  And  if,  upon  suggestions  of  extraneous  matters,  the 
court  were  led  to  suppose  that  the  legislature  intended  either  to 
restrict  or  extend  the  application  or  operation  of  the  statute  more 
than  is  expressed,  it  could,  in  this  instance,  give  to  the  enactmcDt 
such  restrictive  or  extensory  effect  only  by  expunging  what  is  writ^ 
ten,  or  interpolating  what  is  not  written ;  for  the  language  is  too 
plain  and  simple  to  admit  of  such  restriction  or  extension  bv  any 
speculation  upon  the  reasonable  import  of  the  words  used.  "What 
the  legislative  intention  was,  can  be  derived  only  from  the  words 
they  have  used,  and  we  cannot  speculate  beyond  the  reasonable 
import  of  these  words.  The  spirit  of  the  act  must  be  extracted 
from  the  words  of  the  act,  and  not  from  conjectures  aliunde." 
Gardner  v.  Collins,  2  Pet.  93 ;  Smith's  Com.  St.  and  Com.  Law, 

t64:7,  8,  714 ;  Dwarris,  582,  3 ;  Brown  v.  Hunt,  18  Ohio  St.  340; 
ilcox  V.  Nolze,  34  Ohio  St.  523.  The  primary  rule  for  the  con- 
struction of  statutes  is,  that  the  intent  of  the  legislature  is  to  be 
found  in  the  ordinary  meaning  of  the  words  of  the  statute.  Wood- 
worth  V.  State,  26  Ohio  St.  197.  When  the  words  of  the  statute 
are  plain,  explicit  and  unequivocal,  a  court  is  not  warranted  in  de- 
parting from  the  obtious  meaning,  although,  from  considerations 
outside  of  the  langaage  of  the  statute,  it  msLy  be  convinced  that  the 
legislature  intended  to  enact  something  different  from  what  it  did 
in  fact  enact.  Woodburv  v.  Berry,  18  Ohio  St.  456 ;  Sedg.  on 
St.  and  Com.  Law,  231;  Smith's  Com.  St.  and  Com.  Law,  §  714. 
The  adverse  counsel  assert  that  it  is  against  sound  policy  to  em- 
power railroad  companies  whose  lines  of  road  are  competing,  to 
consolidate,  and  they  therefore  contend  that  the  legislature  did  not 
intend  to  confer  such  power ;  but  they  are  constrained  to  admit 
that  the  question  of  policy  is  one  for  t^  legislature,  and  not  for 
the  courts,  to  determine.  They  must  fuHher  admit  that  it  is  of 
the  nature  of  legislative  bodies  to  judge  the  exigency  upon  which 
their  laws  are  funded,  and  when  they  speak,  their  judgm^t  k 
implied  in  the  law  itself.  7  Cow.  585.  It  is  not  a  sound  rule  that 
words  in  a  statute  are  to  be  construed  in  accordance  with  what  the 
court  may  regard  sound  public  policy,  because  men's  minds  dif  er 
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much  on  the  nature  and  extent  of  public  policy.  In  construing  a 
law,  it  may  be  that  where  there  is  doubt  as  to  the  meaning  or  ap- 
plication of  its  language,  the  policy  which  induced  its  enactment, 
and  the  mischief  it  was  intended  to  prevent,  is  a  proper  subject  of 
consideration.  So,  the  public  good  or  public  policy,  in  some  classes 
of  cases,  has  been  regarded  as  a  proper  ground  or  reason  for  a  ju- 
dicial decision,  and  contracts  have  been  held  ille^  and  void  as 
against  public  policy,  where  the  public  policy  they  violate,  is  clearly 
manifest.  But  it  would  be  a  wholly  unwarrantable  exercise  of 
power,  if  not  a  clear  usurption,  for  a  court,  upon  a  conception  of 
what  would  be  a  wise  policy,  to  change  established  rules  of  law  to 
a  greater  extent  than  tne  language  oi  the  legislature,  fairly  inter- 
preted, required.  Hurd  v.  Ifobinson,  11  Ohio  St.  232,  237.  It  is 
one  thing  to  construe  the  words  of  a  statute,  and  another  to  either 
restrain  or  extend  its  operation  beyond  what  the  words  of  it  ex- 
press. Turner,  L.  J.,  7  De  G.,  M.  &  G.  539.  In  this  instance, 
the  first  language  of  the  statute  is  generic — *'  the  lines  of  road  of 
any  railroad  company  in  this  state."  No  class  or  classes  of  "  lines," 
or  "  railroad  companies,"  are  designated  by  any  preceding  words  of 
particular  description.  Yet  it  is  sought  to  engrait  upon  it  the  limi- 
tation tliat  no  railroad  companies  whose  lines  of  road  are  competing 
shall  consolidate.  To  do  so,  it  is  necessary  to  expunge  or  qualify 
the  word  "  any,"  and  interpolate  other  words  which  are  not  used. 
The  words  "  not  competing,"  or  others  of  like  import,  must  be  sup- 
plied. Why  not  supply  instead,  or  in  addition,  the  words,  "  usinff 
the  standard  gauge,"  or  "  whose  capital  stock  nas  been  fully  paid 
up,"  or  "  owing  no  debts  secured  by  mortgage  upon  their  prop- 
erty ? "  If  a  court  can,  in  construing  a  statute,  supply  or  change 
language  to  improve  it,  upon  the  supposition  that  tiie  legislature 
intended  to  enact  a  law  whose  provisions  would  commend  itself  to 
the  court,  there  is  no  guide  or  limit  except  the  judgment  of  the 
court  as  to  what  sound  policy  requires.  Previous  legislation  shows 
that  the  leffislature  did  not  consider  that  competing  lines  would  be 
embraced  m  the  words  "  continuous  or  connected."  See  amend- 
ment of  1873  (70  Laws,  129),  to  section  24  of  the  general  corpora- 
tion act  of  1851  (1  S.  and  C.  281).  This  amendment  shows,  con- 
clusively, that  in  the  judgment  of  the  legislature,  competing  lines 
of  railroad  were  embraced  in  the  original  act,  and  that  they  could 
be  excluded  only  by  incorporating  other  words  and  by  an  addi- 
tional express  provision.  Houk  v.  Minnick,  19  Ohio  St.  467.  If 
a  contemporaneous  construction  by  the  legislature  of  the  same 
words  can  be  discovered,  it  is  very  strong  evidence  of  the  sense  in- 
tended. The  legislative  understanding  of  the  meaning  of  these 
words  is  made  still  more  manifest  by  their  use  in  the  chapter  of 
the  Kevised  Statutes  which  contains  section  3379,  authorizing  con- 
solidation. The  use  of  the  words  "  and  not  competing,"  in  section 
3300,  and  their  omission  in  section  3379,  demonstrate  that  they 
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yrere  regarded  as  of  much  significance  and  consequence,  and  that 
the  legislature  meant  to  express  a  different  intention  in  that  regard 
in  the  two  sections — otherwise  thev  would  have  been  inserted  in 
both  or  omitted  in  both.  Besides,  if  the  meaning  of  an  enactment 
is  not  plain,  light  may  be  thrown  upon  it  by  observing  that  certain 
words,  which  we  miglit  reasonably  have  expected  to  have  found  in 
the  enactment,  have  obviously  been  omitted  from  it  by  design. 
Hardcastle  Const.  St.  Law,  43.  In  this  enactment,  the  insertion 
and  omission  were  evidently  by  design.  The  legislature  of  Ohio 
early  adopted  the  policy  of  authorizing  several  railroad  companies 
to  combine  their  interests  and  stock  by  consolidating  themselves 
into  a  single  company.  It  is  not  surprising  that  they  did  so ;  and 
that  such  consolidation  was  authorized  almost  without  restriction 
or  limitation.  The  geographical  and  commercial  position  of  this 
state  suggested  a  liberal  policy  in  that  regard.  Ohio  holds  the  key 
of  commerce  between  the  eastern  states  and  the  states  south  and 
west  of  her.  The  consolidation  of  railroad  companies  is  a  very 
useful  and  just  mode  of  managing  the  business  of  different  lines, 
or  the  same  continuous  line  often,  where  competition  is  liable  to 
do  harm,  both  to  the  traffic  and  the  shareholders.  2  Redf.  Bail- 
ways,  656.  It  is  now  recognized  as  an  established  fact  that  such 
eonsolidations  have  cheapened  the  rates  of  transportation.  By  the 
constitution  of  this  state,  railroad  companies  are  subject  to  legisla- 
tive control  as  to  their  rates  of  freight  and  fare ;  and  this  fact  dis- 
pels the  cardinal  ground  of  objection  urged  elsewhere  against  con- 
solidation. Consolidation  is  better  for  the.  public,  as  well  as  the 
stockholders,  than  the  practice  of  what  is  known  as  "  pooling  pro- 
fits." There  is  no  principle  of  public  policy  which  renders  void  a 
traffic  arrangement  between  two  lines  of  railway  for  the  purpose 
of  avoiding  competition.  1  Redf.  Railways,  613,  and  cases  cited. 
The  advantage  of  consolidation  over  such  arrangements,  is,  that  by 
the  fonner  a  group  of  companies  are  operated  and  managed  by  a 
single  organization,  which  promotes  efficiency,  safety  and  cheap- 
ness in  transportation.  Wherever  there  is  a  break  in  management 
in  the  railroad  system,  the  intercourse  of  the  community  experi- 
ences a  jar  or  shock,  the  sense  of  which  is  lessened  in  tne  exact 
de&rree  in  which  such  break  of  management  is  overcome  by  a 
closer  connection.  For  these  and  other  reasons,  the  legislature  has 
prescribed  but  one  single  condition  of  consolidation ;  which  is,  that 
the  roads  shall  be  so  constructed  as  to  admit  the  passage  of  freights 
and  passengers  without  transshipment  or  changing  cars'.  In  1857 
(S.  and  C.  325,  Rev.  St.  §  3340),  an  act  was  passed  to  encourage 
such  construction.  In  1852  (S.  and  C.  331,  Rev.  St.  3338),  an  act 
was  passed  to  facilitate  the  passage  of  cars  over  roads  which  con- 
nect or  cross  each  other.  Manifestly,  the  same  controlling  and  im- 
portant object, — ^to  avoid  the  inconvenience  and  expense  of  chang- 
ing cars  or  breaking  bulk, — ^induced  the  legislature  to  make  the 
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condition,  and  the  only  condition,  to  the  power  of  railroad  com- 
panies in  this  state  to  consolidate,  that  their  lines  of  road  had  been 
or  were  being  so  constructed  as  to  admit  the  passage  of  cars  over 
any  two  or  more  of  such  roads  continuously,  without  break  or  in- 
terruption. The  condition  was  affixed  as  an  inducement  to  so  con- 
struct the  roads  as  to  facilitate  the  passage  of  cars,  and  avoid  the 
necessity  of  changing  cars  or  transshipping  freights.  The  purchase 
and  leasing  of  railroads  much  more  intimately  aflEects  domestic  or 
local  transportation  than  does  the  consolidation  of  railroads.  It  is 
generally  of  shorter  lines.  It  is  much  more  frequent.  It  is  a  more 
available  way  of  suppressing  local  competition  than  consolidation. 
If  a  rival  sets  up  in  business,  a  much  more  effectual  wav  to  sup- 
press and  discourage  competition  is  first  to  break  him  down  and 
then  buy  him  out,  rather  than  to  take  him  into  partnership.  One 
object  of  passing  the  statute  of  1873,  which  disabled  a  railroad 
company  in  this  state  from  leasing  or  purchasing  all  or  any  part 
of  a  railroad  constructed  by  another  company  in  this  state,  when 
the  lines  of  road  were  competing,  may  have  been  to  protect  weak 
railway  companies  from  the  more  powerful,  by  destroying  one  mo- 
tive for  ruinous  competition.  The  great  corporation  might  reduce 
fare  and  freights  for  the  purpose  of  compelling  the  wedcer  one  to 
lease  or  sell  to  it.  By  disabling  such  competing  company  from 
buying  or  leasing,  this  motive  would  be  removed.  But  one  com- 
pany would  not  seek  to  ruin  another  for  the  purpose  of  consolida- 
ting with  it.  Upon  such  consolidation,  the  two  companies  go  into 
business  together,  and  the  new  company  takes  the  assets  and  busi- 
ness and  assumes  the  liabilities  of  both  the  old  companies.  The 
criterion  fixed,  from  which  to  determine  whether  or  not  railroad 
companies  may  consolidate,  is  the  form  of  construction — ^the  phy- 
sical fact.  Whether  railroad  companies  are  competing  or  not,  is  not 
a  physical  fact.  That  depends  on  the  business  of  the  companies,  the 
channels  of  trade,  the  management  of  the  companies,  and  the  owner- 
ship of  the  roads.  Generally,  to  enable  railroad  companies  to  com- 
pete, their  lines  of  road  must  extend  from  and  to  the  same  or 
neighboring  points  along  the  same  route  for  transportation.  They 
must  be  so  situated  as  to  be  able  to  accommodate  the  same  custom- 
ers. But  railroad' companies  may  have  the  ability  to  compete,  and 
still  not  be  competing.  They  may  so  agree  among  themselves  as 
to  the  distribution  ot  freights  and  fare,  as  to  destroy  competition, 
and  all  inducement  to  compete.  They  frequently  do  this  by 
"  pooling  arrangements."  The  lines  of  road  may  be  such  as  to  ac- 
commodate the  same  trade,  and  not  be  competing.  One  company 
may  construct  and  operate  a  double-track,  or  two  roads,  between 
the  same  points.  In  such  case  there  could  be  no  competition. 
Two  companies  may  own  two  lines  of  road  which  accommodate 
the  same  traffic,  and  the  companies  may  compete  for  business ;  hut 
if  one  company  should  buy  or  lease  the  road  of  the  other,  or  the 
8  A.  &  £.  R.  Cas.— 43 
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two  oompanieB  Bhonld  consolidate,  the  two  roads  would  no  longer 
be  competing.  The  location  and  form  of  constmction  would  re- 
main the  game ;  bat  the  management  and  business  interests  would 
change.  If  the  legislature  had  intended  not  to  permit  railroad 
companies  in  this  state  whose  lines  of  road  compete,  to  consolidate, 
such  intention  would  have  been  expressed.  In  the  statutes  of 
other  states  wherever  the  consolidation  of  competing  companies  is 
not  permitted,  it  is  plainly  inhibited.  Surely,  when  the  attention 
of  tne  legislature  of  this  state  was  specially  called  to  the  whole 
subject  at  the  time  the  statute  was  amended,  by  prohibiting  one 
company  from  leasing  or  purchasing  the  road  of  another  company, 
when  their  roads  run  on  competing  lines,  the  provision  authorizing 
consolidation  would  have  been  amended  in  like  manner,  had  there 
been  a  legislative  intent  not  to  thereafter  permit  companies  whose 
lines  compete  from  consolidating.  The  section  in  the  Kevised 
Statutes,  authorizing  consolidation,  must  be  construed  precisely  as 
it  would  have  been  construed  had  the  question  arisen  immediately 
after  it  took  effect.  The  first  act  passed  in  Ohio,  authorizing  con- 
solidation, waB  a  special  act  empowering  two  companies  whose  lines 
of  road  were  competing,  to  form  themselves  into  a  single  company. 
See  1  Ohio  Ry.  Kep.  218-220.  The  general  act  authorizing  con- 
solidation was  passed  shortly  afterwards.  2  Cowen,  1656.  Where- 
upon the  Toledo,  Norwalk  and  Cleveland  R.  R.  Co.  consolidated 
with  the  Junction  R.  R.  Co?,  forming  the  Cleveland  and  Toledo- 
R.  R.  Co.  The  lines  of  road  of  the  constituent  companies  were,  in 
every  sense,  competing.  The  ^reement  of  consolidation  was  be- 
fore this  court  in  Port  Clinton  K  K  Co.  v.  CI.  Tol.  R.  R.  Co.,  13 
Ohio  St.  544.  In  the  opinion,  the  court  said,  p.  546 :  "  It  may  be 
inferred  that  to  avoid  the  eflfect  of  rival  routes,  under  different 
management,  was  an  inducement  to  consolidation."  The  validity 
of  the  consolidation  was  not  questioned  or  doubted. 

II.  Railroad  companies  in  tliis  state  are  authorized  to  consolidate 
themselves  into  a  single  company,  although  their  lines  of  road  may 
be,  in  part,  the  leased  or  purchased  lines  of  the  consolidating  com- 
panies. The  power  to  consolidate  was  granted  originally,  in  an 
enabling  act,  and  by  the  very  terms  of  tne  act,  companies  whose 
lines  of  road,  or  any  portion  of  whose  lines  of  road,  nave  been  so 
constructed  as  to  admit  the  passage  of  cars  over  the  roads  continue 
ously,  without  break  or  interruption,  may  consolidate.  The  phrase 
"  lines  of  road  "  is  in  common  use.  It  was  obvi^pal^  used,  m  this 
act,  in  its  ordinary  sense.  The  words  must  accs^mgly  be  taken 
in  their  common,  natural,  and  broad  sense.  In  common  parlance, 
the  "lines  of  road"  of  two  railroad  companies  consist  of  all  the 
roads  which  are  actually  and  exclusively  operated  by  them,  whether 
they  own  such  roads  in  fee  simple,  or  partly  in  fee  and  partly  by 
perpetual  leases.  And  this  is  the  correct,  appropriate  and  exact 
meaning  of  the  words.    The  "  lines  of  road^  of  a  single  railroad 


THE  STATE  V.  VANDEUBILT.  675 

company  consist  of  the  roads  over  which  it  can  and  actually  does 
rightfully  exercise  its  franchises.  The  "  lines"  may  be,  and  fre- 
quently are,  formed  by  uniting  the  track  or  ti-acks  built  by  one 
company  with  the  track  or  tracks,  or  a  portion  of  the  track  or 
tracKS,  built  by  a  different  company,  and  leased  perpetually  by  the 
latter  to  the  former  company,  and  operated  by  it.  When  so  united, 
the  entire  tracks  constitute  the  "  lines  of  road "  of  the  company 
operating  the  same. 

If  it  had  been  enacted  that  ownership  in  fee  simple  absolute  of 
the  entire  "  lines  of  road  "  operated  by  several  companies,  should  be 
a  condition  precedent  to  the  exercise  by  them  of  tlie  right  to  con- 
solidate, the  object  of  conferring  the  riglit  at  all,  would,  in  a  great 
measure,  have  been  defeated;  for  such  an  essential  prerequisite 
would  have  precluded  companies  from  consolidating  when  their 
"lines  of  roaa  "  are,  either  in  whole  or  in  part,  subject  to  deeds  of 
mortgage.  It  is  a  notorious  fact,  that  when  the  original  act  autho- 
rizing consolidation  was  i:as3ed,  there  was  hardly  one  single  railroad 
in  this  state  that  was  not  mortgaged  for  more  tnan  it  was  worth,  or 
could  have  been  sold  for;  and  many  of  the  companies  had  been  com- 
pelled to  forfeit  the  conditions  of  their  mortgage  deeds.  The  leg- 
islature was  not  ignorant  of  these  facts.  Liability  to  forfeiture  for 
non-payment  of  rent  under  a  perpetual  lease  does  not  render  the 
portion  of  a  company's  lines  so  held,  not  a  portion  of  its  lines  of 
road  in  the  sense  of  the  act,  any  more  than  liability  to  forfeiture 
for  non-payment  of  a  company's  indebtedness,  secured  by  mortgage 
deed  upon  a  portion  of  its  road,  renders  the  same  not  a  portion  of 
its  line  of  road  in  the  sense  of  the  act.  Such  mortgage  aeeds  con- 
tain a  clause  authorizing  the  mortgagee  to  take  possession  of  the 
property  upon  default  in  the  payment  of  any  instalment  of  interest 
as  well  as  in  default  of  the  payment  of  the  principal.  A  mere 
change  of  form  will  not  surely  affect  the  right  in  such  a  case.  But 
this  objection  is  founded  on  the  mere  fact  that  there  is  a  possibility 
that  the  title  to  a  portion  of  the  lines  of  road  of  the  constituent  com- 
panies may  be  forfeited  for  non-payment  of  rent.  The  ground  of 
the  objection  is  too  unsubstantial  and  at  the  same  time  too  far-reach- 
ing in  its  consequences  to  be  upheld.  Why,  even  an  estate  in  fee 
simple  may  be  forfeited  by  non-payment  of  taxes  or  assessments. 
Every  railroad  company  in  this  state  is  empowered  by  statute  to 
pledge,  at  any  time,  any  or  all  of  its  property  for  the  payment  of 
its  debts,  and  thus  render  it  liable  to  forfeiture.  Finally,  a  conclu- 
sive answer  to  this  objection  is,  that  for  all  substantial,  practical 
purposes,  a  perpetual  lease  is  a  conveyance  in  fee.  Black  v.  Canal 
Co.,  22  N.  J.  Eq.  130,  403.  This  is  emphatically  true  in  Ohio. 
Here  under  our  statutes  and  judicial  decisions,  permanent  leasehold 
estates  are  lands,  subject  to  all  the  rules  and  laws  which  attach  to 
lands,  for  all  purposes.  Judgment  liens  attach  to  them  as  lands. 
They  descencl  as  lands.     Loring  v.  Melendy,  11  Ohio,  355 ;  North- 
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em  Bk«  of  Kj.  t?.  Roosa,  13  Ohio,  334.  That  which  is  asserted, 
then,  to  be  lacking  as  to  the  right  and  title  to  that  portion  of  the 
lines  of  road  between  Sprin^eld  and  Dayton,  is  not  in  substance 
but  in  form  merely.  For  all  purposes  of  transportation — that  is  to 
say,  for  all  purposes  for  which  a  railroad  can  be  used — ^the  Ohio  R. 
K.  Co.  can  exercise  their  franchises  over  that  portion  of  their  high- 
way in  the  same  manner  and  to  the  same  extent  as  if  they  owned 
it,  technically,  in  fee  simple.  Besides,  the  Cincinnati,  Hamilton 
and  Dayton  K.  R.  Co.  owned  the  road  from  Dayton  to  Toledo  in 
fee  simple.  The  road  was  constructed  by  the  Dayton  and  Michi- 
gan R.  K.  Co.  By  an  indenture  between  it  and  the  first-named 
company,  the  former  granted  to  the  latter,  its  successors  and  assigns, 
its  railroad  from  Dayton  to  Toledo,  to  have  and  to  hold  the  same 
to  it,  its  successors  and  assigns,  from  and  after  May  1, 1863,  forever. 
Hence,  inasmuch  as  one  oi  the  lines  of  road  of  the  C.,  C,  C.  and  L 
Ry.  Co.  intersects  at  Sidney  the  line  of  road  so  granted,  in  fee  sim- 
ple, to  the  C,  H.  and  D.  R.  R.  Co.,  and  these  Unes  of  road  are  so 
constructed  at  that  place  as  to  admit  the  passage  of  cai's  continu- 
ously, without  break  or  interruption,  the  question  as  to  whether  a 
line  of  road  composed  in  part  of  a  road  held  by  a  perpetual 
lease,  is  a  line  of  road,  in  the  sense  of  the  statute,  is  immaterial. 
Furthermore,  if  a  leased  road  is  not  a  part  of  "the  lines  of 
road"  of  a  railroad  company,  the  objections  urged  against  the 
right  of  these  companies  to  consolidate,  upon  the  alleged  ground 
that  tlieir  "  lines  of  road  "  are  competing,  vanish ;  for  the  reason 
that,  under  such  a  construction  of  the  statute,  the  road  which  the 
C,  C.,  C.  and  I.  Ry.  Co.  holds,  under  perpetual  lease,  between 
Springfield  and  Dayton,  and  between  Dayton  and  Ludlow's  Grove, 
does  not  form  a  portion  of  its  "  line  of  road,"  and  consequently, 
neither  of  its  "  lines  of  road"  competes  with  "  the  line  of  road"  of 
the  C,  H.  and  D.  R.  Co.,  extending  from  Dayton  to  Toledo,  that 
being,  according  to  the  same  construction  of  the  statute,  the  only 
"  line  of  road  "  of  that  company.  The  words  "  the  lines  of  road  of 
any  railroad  company,"  are  broad  and  comprehensive.  They  are 
neither  preceded  nor  followed  by  any  other  words  which  restrict 
their  meaning.  They  include  all  lines  of  road  which  are  covered 
by  such  general  description.  The  same  statute  authorizes  railroad 
companies  to  build  and  operate  roads,  to  purchase  and  operate  roads. 
Whether  the  title  to  the  road  be  original  or  derivative---whether 
from  original  construction,  or  from  purchase  or  perpetual  lease — the 
road  is  aptly  described  as  the  road  of  the  company  so  constructing, 
purchasing,  or  leasing  it.  Mahoney  v.  A.  ana  St.  L.  R.  R.  Co.,  63 
Maine,  68 ;  P.  S.  and  R.  R.  R.  Co.  tJ.  G.  T.  Ry.  Co.,  63  Maine,  90. 
To  discriminate,  further  words  of  description  must  be  used,  such  as 
*Meased  lines,"  "purchased  lines,"  or  ^'chartered  lines."  The 
words  have  no  technical  meaning.  They  are  common  words,  and 
such  laws  are  framed  so  as  to  be  understood  by  "  plain  men."     The 
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words  dearly  do  not  mean  a  line  of  road  which  the  company  con- 
structed and  once  owned,  but  which  it  has  sold  or  leasea  perpetu- 
ally, and  to  which  it  has  not  the  present  possession  or  ri^ht.  If  it 
could  be  contended  that  it  was  properly  described  as  "  the  line  of 
road  "  of  either  company,  it  surely  could  not  be  maintained  that  it 
was  not  properly  described  as  the  line  of  road  of  the  company  which 
actually  ana  of  ri^ht  possesses  and  operates  it  under  a  conveyance 
in  fee  or  perpetually.  If  the  description  would  fit  both  companies, 
then  either  may  consolidate.  The  construction  contended  for  by 
the  other  side,  that  the  phrase  "  lines  of  road"  means  chartered  lines 
only,  would  produce  absurd  and  unjust  consequences ;  one  of  which 
would  be,  that  whenever  a  portion  of  "  the  lines  of  road  "  of  any  com- 
pany had  been  acquired  by  purchase,  such  company  would  be  thereby 
disqualified  from  consolidating  with  any  other  company.  Such  dis- 
ability would  be  founded  on  a  difference  in  the  mere  mode  of  ac- 
quiring title.  Surely  a  mere  change  of  form  will  not,  with  refer- 
ence  to  such  a  matter,  affect  the  right.  Suppose  the  easement  upon 
which  the  road-bed  of  a  railroad  is  constructed,  is  held  under  a  per- 
petual lease,  as  is  sometimes  the  case,  would  that  fact  prevent  the 
company  which  built  the  road  from  consolidating?  The  lines  of 
road  of  two  or  more  I'ailroad  companies  may  loin  in  different  courses 
or  directions,  yet  they  may  be  so  constructed  as  to  admit  the  pas- 
sage of  cars  over  them  continuously,  without  break  or  interruption, 
and  thereby  accommodate  different  routes  of  travel  and  transporta- 
tion. But  the  fact  that  a  company  has  several  united  lines  of  road, 
does  not  prevent  it  from  consolidating.  The  statute  creates  no  such 
disability.  There  is  no  reason  why  it  should  have  done  so.  The 
statute  imposes  only  a  single  restriction,  namely,  that  the  lines  of 
road,  or  some  portion  of  them,  must  have  been  so  constructed  as  to 
admit  the  passage  of  cars  over  the  roads  continuously,  without  break 
or  interruption.  If  their  tracks  are  so  constructed,  either  at  a  com- 
mon termmus  of  each  road,  or  between  the  termini  of  each  road,  the 
sole  condition  upon  which  the  right  arises,  exists.  In  order  to  hold 
otherwise,  it  is  necessary  to  annuithe  important  clause  of  the  statute 
in  the  words,  "  or  any  portion  of  such  lines."  If  the  intention  had 
been  to  limit  the  right  to  companies  having  the  same  terminus,  it 
would  have  been  expressed  in  so  many  words.  Nothing  would  have 
been  more  easy  and  simple  than  to  have  done  so.  Hence,  the  very 
fact  that  if  this  had  been  the  object,  it  would  have  been  expressed 
in  language  so  clear  that  no  human  being  could  entertain  a  doubt 
about  it,  snows  that  such  was  not  the  object  or  intention.  Hardcas- 
tle,  Con.  St.  Law,  31, 2,  and  cases  cited.  The  original  act  authoriz- 
ing street  railways  to  consolidate  (S.  &  S.),  and  section  4809  Re- 
vised Statutes,  authorizing  the  consolidation  of  turnpike  companies, 
show  plainly,  that  the  legislative  understanding  of  tlie  controlling 
words  of  this  statute  is  what  we  claim  the  words  mean.  Again, 
if   the  object  of  this   statute  had   been  to  limit  the  right  of 
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domestic  corporations  to  consolidate  only  when  they  have  a  com- 
mon terminns  and  when  tiie  several  roads  so  nmted  will  fonn 
a  single  continnoos  line  for  the  passage  of  cars,  the  intention  would 
have  Deen  expressed  as  it  is  in  section  3380,  concerning  the  consoli- 
dation of  domestic  with  foreign  companies.  If  the  same  meaning 
had  been  intended,  there  would  not  have  been  such  a  difference  in 
the  language  employed.  Holt  v.  Lamb,  17  Ohio  St.  386.  Besides, 
the  police  and  other  regulations  prescribed  by  statute  in  Ohio,  ia 
regard  to  the  operation  of  railroads,  are  expressly  directed  to  the 
companies  having  the  management  and  control  of  the  roads.  Vide 
sections  3374,  3375, 3376, 3372,  3331,  3339,  3341,  3427,  3429,  Rev. 
Sts.  The  sole  criterion  fixed  from  which  to  determine  whether  or 
not  the  forms  of  construction  is  such  that  the  companies  may  con- 
solidate, is  the  admissibility  of  the  passage  of  cars.  If  the  con- 
struction is  such  as  to  admit  the  passage  of  cars,  all  other  particulars 
of  construction  are  immaterial. 

III.  The  objections  urged  against  the  mode  in  which  the  right 
to  consolidate  was,  in  this  instance,  exercised,  are  Im tenable.  It  is 
objected  that  the  agreement  of  consolidation  does  not  prescribe  the 

?lacc  of  residence  of  the  directors  of  the  Ohio  Railway  Company, 
'here  are  several  answers  to  this  objection.  To  understand  this 
matter,  it  is  necessary  to  trace  the  legislation  concerning  directors 
of  railroad  corporations.  The  generS  corporation  act  of  1852  pro- 
vided, section  9  (1  S.  &  C.  276),  that  there  shall  be  seven  directors 
of  such  a  corporation,  and  contained  no  provision  in  regard  to  their 
residence.  The  general  railroad  act  or  1847  was  the  same.  The 
act  of  1852  provided,  section  21  (1  S.  &  C.  280),  that  on  consoli- 
dation of  railroad  companies  in  this  state,  the  airectors,  in  their 
joint  agreement,  shall  provide  the  number  of  the  directors  thereof 
which  shall  not  exceed  thirteen.  It  said  nothing  of  their  residence. 
The  first  act  authorizing  consolidation,  of  1851,  was  the  same.  De- 
cember 15,  1852  (1  S.  &  C.  322),  it  was  enacted :  «  That  any  rail- 
road company  heretofore  incorporated  or  that  may  be  hereafter  in- 
corporated in  this  state,  shall  be  and  hereby  is  authorized,  by  a  vote 
of  a  majority  of  the  stock  of  such  company,  to  increase  the  number 
of  directoi's  provided  for  in  the  charter  of  such  company,  to  any 
number  not  greater  than  thirteen."  This  I'emained  in  force  until 
amended,  January  14,  1875.  May  1,  1854  (S.  &  C.  369),  it  was  en- 
acted :  "  That  a  majority  of  the  directors  of  each  and  every  railroad 
company  organized  under  the  laws  of  this  state,  elected  after  the 
passage  of  tliis  act,  shall  be  residents  of  the  state  of  Ohio."  This 
i-emained  in  force  until  repealed  by  the  Revised  Statutes.  April 
10,  1856  (1  S.  &  C.  327),  was  first  passed  an  act  authorizing  con- 
solidation with  railroads  of  adjoining  states.  It  provided  that  the 
directors,  in  their  joint  ^reeraent,  may  prescribe  "  the  number  of 
the  d  irectors  and  other  officers  thereof,  and  their  places  of  residence.'' 
March  10, 1857  (1  S.  &  0.  310),  section  82,  of  the  corporation  act 
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of  1852  was  amended  so  as  to  read :  ^^  All  officers  and  a  majority 
of  the  directors  of  any  incorporated  companies  organized  under  the 
provisions  of  this  act,  other  than  manuiactnring  companies,  shall 
be  residents  of  this  state."  This  remained  in  force  until  repealed 
by  the  Eevised  Statutes.  May  6,  1869  (66  Laws,  127),  sec- 
tions 21,  22,  23,  of  the  corporation  act  of  1852,  and  which  re- 
lated to  the  consolidation  of  railroad  companies  in  this  state, 
were  repealed  and  section  1,  of  said  act  of  1856,  relating  to 
consolidation  with  railroads  of  adjoining  states,  was  so  amended 
as  to  include  railroad  companies  in  this  state,  and  section  2,  of 
that  act  providing  for  the  agreement  was  left  unchanged.  Its  pro- 
visions tnen  contained  all  the  directions  as  to  the  mode  of  proced- 
ure in  the  consolidation  of  companies  in  this  state  as  well  as  in 
the  consolidation  with  railroads  of  adjoining  states.  March  30, 
1877  (74  Laws,  71),  these  two  sections  were  amended  and  repealed 
without  any  substantial  alteration.  They  then  remained  in  force 
until  repealed  by  Revised  Statutes,  January  14, 1875  (72  Laws,  17), 
and  which  act  provided  for  increasing  or  decreasing  the  number  of 
directors  of  railroad  companies.  The  general  provisions  of  the 
Revised  Statutes,  relating  to  all  corporations,  are  as  follows :  Sec- 
tion 3248.  "A  majority  of  the  directors  must  be  citizens  of  this 
state."  Section  3267  provides  for  increasing  or  decreasing  the 
number  of  directore  witliin  certain  limits.  The  provisions  oi  sec- 
tion 3294  of  the  Revised  Statutes  are  applicable  to  railroads  only. 
Section  3381,  in  relation  to  the  joint  agreement  of  the  directors, 
now  applies  to  consolidations  of  railroad  companies,  turnpike  and 
plank-road  companies,  telegraph  companies,  mining  and  manufac- 
turing companies.  This  legislation  shows  that  the  provision  as  to 
the  agreement,  prescribing,  among  other  things,  the  places  of  resi- 
dence of  the  directors  of  a  consolidated  company,  was  originally 
expressly  confined  to  consolidations  of  a  company  in  the  state  with 
a  company  of  an  adjoining  state ;  and  it  found  its  way  into  the 
section  as  it  now  stands  wnen  the  provisions  of  that  section,  which 
were  originally  in  different  acts,  were  amrvlgamated.  This  partic- 
ular clause  was  evidently  not  intended  to  apply  to  such  a  consoli- 
dation as  that  under  examination.  So  far  as  domestic  corporations 
are  concerned,  there  can  be  no  good  reason  for  any  different  pro- 
vision as  to  the  residence  of  the  directors,  in  case  the  corporation  is 
created  by  the  consolidation  of  two  or  more  domestic  corporations,- 
from  that  in  case  the  corporation  is  originally  created.  Ii  the  joint 
agreement  does  not  prescribe  the  places  of  residence,  the  general 
provision  of  the  statute  that  "  a  majority  of  the  directors  shall  be 
citizens  of  this  state,"  will  apply.  It  would  probably  govern, 
notwithstanding  an;^  express  provision  in  that  regard  in  the  joint 
agreement.  If  the  joint  agreement  had  prescribed  that  a  majority 
01  the  directors  shall  be  citizens  of  this  state,  that  would  have  been 
a  sufficient  compliance  with  the  statute,  as  opposing  counsel  con- 


680  THE  8TATE  V.   VANDERBILT. 

stme  it  The  law  of  the  state  forms  a  material  part  of  every  con- 
tract or  agreement  as  fully  as  if  it  were  set  ont  in  it.  1  Ohio,  358. 
In  the  absence  of  any  express  provision  in  that  regard  the  agree- 
ment should  be  read  as  tnough  it  contained  the  words,  ^^  a  majority 
of  the  directors  shall  be  citizens  of  this  state."  When  the  consoli- 
dation is  of  a  company  in  this  state  with  a  corporation  of  another 
state,  there  is  occasion  and  reason  for  a  provision  in  regard  to  the 
residence  of  the  directors  of  the  new  corporation  so  constituted. 
The  statute  should  be  restrained  to  the  fitness  of  the  subject-matter, 
and  be  construed  reasonably.  It  is  no  way  essential,  or  even  ex- 
pedient, in  case  of  the  consolidation  of  two  domestic  corporations 
into  a  single  domestic  corporation,  that  the  joint  agreement  should 
prescribe  the  residence  of  the  directors.  If  either  the  public  nor 
third  parties  have  any  rightful  claim  that  such  power  should  be 
exercised.  They  have  no  interest  in  the  matter,  and  cannot  be 
affected  by  it  The  absence  of  such  a  stipulation  is  supplied  by 
another  part  of  the  statute.  If  this  clause  were  held  to  apply  to 
agreements  under  section  3379,  it  would  be  treated  not  as  lunda- 
mental,  but  as  directory.  The  alleged  omission  in  this  agreement 
cannot,  therefore,  in  any  view  be  held  to  vitiate  it  The  insertion 
of  it  cannot  be  held  to  be  a  condition  precedent  to  the  validity  of 
the  agreement.  It  is  not  a  fundamental  provision,  essential  to  the 
existence  or  action  of  the  new  company.  In  view  of  section  3248, 
which  requires  a  majority  of  the  dii'ectors  of  every  coi'poration  in 
this  state  to  be  citizens  thereof,  the  alWed  omission  is  unimpor- 
tant, if  it  applies  to  agreements  to  consoudate  under  section  3379 
at  all ;  for,  by  reason  of  section  3248,  the  agreement  could  not  have 
prescribed  that  a  majority  of  the  directors  should  be  citizens  of 
other  states.  But*  even  if  the  discretion  were  held  to  be  unlimited, 
and  not  absolutely  restrained  by  section  3248,  in  case  the  discre- 
tion be  not  exercised  the  provision  of  that  section  would  apply,  and 
the  parties  to  the  agreement  must  be  held  to  have  elected  to  be 
governed  in  this  particular  by  that  provision.  There  is  a  well-es- 
tablished distinction  between  acts  which  are  essential  to  corporate 
existence,  and  those  which  are  regarded  as  not  essential.  It  must 
be  borne  in  mind  that  the  act  authorizing  consolidation  is  an  en- 
abling act,  and  that  one  direction  as  to  the  mode  or  wav  in  which 
the  act  enables  something  to  be  done  may  be  as  clearly  directory  as 
another  may  be  regarded  as  mandatory.  Whether  we  look  then  to 
the  history  of  the  clause  in  question,  or  to  the  stibject-matter,  or 
consider  the  immateriality  of  the  provision  itself,  in  its  relation  to 
other  provisions  on  the  same  subject,  we  think  the  conclusion  is 
irresistible  that  it  is  what  is  called  only  directory,  not  imperative. 
Chamberlain  v.  P.  &  H.  R.  R  Co.,  15  Ohio  St  250 ;  SprW  Val- 
ley Water  Works  v,  San  Francisco,  22  Cal.  434 ;  Mead  v,  Keeler, 
24  Barb.  20;  Cross  v.  Pinkneyville  Man.  Co.,  17  111.  64;  Troy  & 
Kutland  E.  R.  Co.  v.  Kerr,  17  Barb.  581 ;  Judah  v.  Am.  L.  S.  In& 
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Co.,  4  Ind.  334: ;  Liverpool  Bank  v.  Turner,  30  L.  J.,  ch.  380. 
Such  unsubstantial  departures  in  methods  as  that  alleged  do  not 
injure  the  public,  and  therefore  will  be  overlooked  in  quo  warranto. 
Commonwealth  v.  C.  P.  Ry.,  62  Penn.  St.  606 ;  People  v.  Kings- 
ton &  Middleton  Turnpike,  23  Wend.  193.  The  cases  of  M.,  0. 
&  L.  M.  R.  R  Co.  V.  Stout  (26  Ohio  St.  241),  and  the  same  v. 
Pettis  (Id.  259),  recognize  the  doctrine  that  the  rights,  privileges, 
and  franchises  of  a  consolidated  company  are  not  new  creations  but 
are  only  such  as  the  constituent  companies  possessed,  and  which 
passed  into  new  conditions  of  existence  which  each  assumed  under 
the  consolidation.  This  doctrine  is  expressly  held  in  County  of 
Scotland  v.  Thomas,  94  U.  S.  683.  Such  a  grant  hj  the  state  does 
not  require  the  same  strict  rule  of  construction  that  is  applied  where 
the  state  creates  franchises  or  originally  grants  rights.  Black  v, 
Delaware  &  Raritan  Canal  Co.,  22  K.  J.  Eq.  130.  In  view  of  the 
legislation  of  this  state,  and  the  action  which  has  been  taken  under 
it  during  thirty  years,  great  liberality  should  be  exercised  in  regard 
to  contracts  for  consolidation  between  different  railroad  companies. 
Dimppel  v.  O.  &  M.  Ry.  Co.,  8  Reporter,  641.  If  the  objections 
urged  to  prove  that  the  consolidation  in  question  is  ultra  vires  and 
void,  be  sustained,  every  consolidation  that  has  been  effected  in 
this  state  is  ultra  vires  and  void.  The  action  which  has  been  taken 
under  this  statute  during  the  last  thirty  years  shows  the  under- 
standing of  all  concerned,  including  most  of  the  leading  lawyers  of 
the  state,  as  to  the  meaning  of  the  statute ;  and  there  is,  under  the 
circumstences,  a  deep  presumption  in  favor  of  the  correctness  of 
this  interpretation.  If  such  practical  and  uniform  construction  is 
the  true  one,  the  objections  made  to  the  legal  existence  of  the 
Ohio  Railway  Company  are  untenaHle.  We  further  submit  that, 
considering  the  nature  and  magnitude  of  the  properties  and  inter- 
ests involved  in  the  consolidations  which  have  been  effected  in  this 
state,  if  the  language  of  the  statute  were  doubtful,  and  the  inten- 
tion obscurely  expressed,  this  practical  construction  would  now  be 
held  to  be  the  genuine  construction,  and  be  followed  and  enforced 
by  the  courts ;  and  this  upon  the  established  principle  that  evidence 
oi  contemporaneous,  and  even  of  uniform  usage,  may  be  received 
for  the  purpose  of  construing  ancient  statutes.  Cliestnut  v,  Shane's 
Lessee,  16  Ohio,  699 ;  II.  S.  Bank  v.  Halstead,  10  Wheat.  61,  63. 

S.  Burke,  also  for  defendants. 

I.  As  to  the  point,  "that  competing  lines  cannot  be  consoli- 
dated/' it  cannot  be  claimed  that  section  3379  of  the  Revised 
Statutes,  under  which  the  consolidation  was  made,  in  terms  pro- 
hibits the  consolidation  of  competing  lines ;  nor  can  it  be  main- 
tained that  any  statute  of  this  state,  in  express  terms,  prohibits  the 
consolidation  of  competing  lines.  Section  3379  is  the  only  statute 
providing  for  the  consolidation  of  railway  lines  in  this  state.  The 
provisions  of  this  section  are  clear,  explicit,  and  free  from  ambiguity^ 


682  THE  STATE  tJ.  VANDERBILT. 

and  when  a  statnte  is  explicit,  free,  and  clear  from  ambignity,  it  is 
the  plain  dnty  of  the  court  to  enforce  it.  My  learned  friend,  the 
attorney-general,  thinks  yon  should  add,  "f^rovided  such  roads 
are  not  parallel  or  competing."  Allow  me  to  ask,  Is  it  the  duty 
of  the  conrt,  or  of  the  legislature,  to  make  the  law  ?  Is  it  within 
your  power  to  prescribe  the  terms  and  conditions  upon  which  rail- 
way companies  may  consolidate  in  this  state,  or  is  it  within  the 
power  of  the  legislature  i  I  maintain  the  doctrine  that  what  the 
legislature  has  declared  may  be  done,  this  court  has  no  power  to 
say  that  it  shall  not  be  done,  npon  the  ground  that  what  has  been 
provided  by  the  legislature  to  be  done  is  considered  by  the  court 
to  conflict  with  its  ideas  of  public  policy.  There  is  no  question  of 
public  policy  in  the  case.  Section  3379  settles  all  such  questions, 
and  settles  tnem  conclusively.  And  see  34  Vermont,  149.  The 
le^slature  speaks  for  the  public,  and  declares  its  public  policy,  and 
this  court,  as  the  interpreter  of  its  laws,  is  bound  to  enforce  all  its 
constitutional  enactments.  The  intention  of  the  legislature  must 
first  be  ascertained,  and  this  can  best  be  done  by  i-eference  to  the 
act  itself,  considering  its  words  and  history.  See  Smith  v.  Smith, 
13  Ohio  St.  532.  Eliminate  from  the  case  all  other  questions,  and 
suppose  the  consolidation  to  be  unexceptionable  in  eveiy  other  re- 
spect, and  then  consider  whether  the  consolidation  be  void  upon 
the  ground  that  the  lines  are  competing.  A  rfance  at  the  map 
will  show  the  competing  lines.  Tiie  lines  of  the  two  companies 
are  united,  according  to  the  statutory  requirements  both  at  Dayton 
and  Sidney.  We  will  assume  now,  for  the  sake  of  argument, 
that  these  lines,  instead  of  being  held  in  part  under  a  lease  or  deed, 
were  all  constructed  by  th^  respective  companies,  so  that  we 
may  consider  singly  the  question  so  ably  argued  by  the  attorney- 
general. 

1.  Let  us  look  at  the  language  of  the  act  in  question :  "  When 
the  lines  of  road  of  any  two  or  more  railroad  companies  in  this 
state,  or  any  portion  of  such  lines,  have  been  or  are  being  so  con- 
structed as  to  admit  the  passage  of  burden  or  passenger  cars  over 
any  two  or  more  of  such  roads  continuously,  without  break  or  in- 
terruption, such  companies  may  consolidate  themselves  into  a  sin- 
gle company,"  and  then  consider  the  history  of  legislation  u}X)n  the 
subject.  The  first  act  on  the  subject  is  in  48  Ohio  Laws,  316,  en- 
titled. An  act  to  incorporate  the  T.  N.  and  C.  E.  R.  Co.  Section 
5  provides  "  that  said  company  shall  be  and  is  hereby  authorized  to 
connect  with  anv  other  railroad  company,  and  to  consolidate  its 
capital  stock  with  the  capital  stock  of  any  such  company."  Janu- 
ary 20,  1851,  the  legislature  passed  another  act,  entitled  :  "  An  act 
to  amend  the  above  act  of  incorporation,"  and  that  act  expressly 
provided  (see  section  12\  for  a  consolidation  of  the  Toledo,  Nor- 
walk,  and  Cleveland  Railroad  Company  with  the  Junction  Railroad 
Company.     A  glance  at  the  map  will  show  that  the  two  lines  in 
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qneBtion  thus  epecially  authorized  to  be  consolidated  were  directly 
competing  lines  running  between  Cleveland  and  Toledo,  one  by 
way  of  Sandusky  and  the  other  by  the  way  of  Norwalk.  The  only 
point  at  which  uiey  intersected  was  at  Greytown,  a  point  in  the 
Black  Swamp  about  eight  miles  east  of  Toledo.  It  would  be  diffi- 
cult to  have  found  then^  or  to  find  now,  in  the  state  two  lines 
more  directly  parallel  and  competitive.  The  next  act  passed  by 
the  legislature  of  Ohio  upon  the  subject  was  passed  bv  the  same 
legislature  that  specially  authorized  the  consolidation  of  the  roads 
last  mentioned.  See  49  Ohio  Laws,  94.  The  act  was  passed 
March  8, 1851.  The  language  of  the  act  is  in  all  essential  partic- 
ulars the  same  as  the  act  now  in  force,  and  can  it  be  maintained 
that  the  same,  legislature  that  passed  a  special  law  allowing  two 
competing  lines  to  consolidate,  chiefly  for  the  reason  that  they  were 
competing  lines,  intended  by  its  general  law  to  allow  lines  onlv 
that  were  non-competing  to  consohdate  ?  I  think  not.  A  consoli- 
dation finally  was  effected  between  the  Toledo,  Norwalk  and  Cleve- 
land Kailroad  Company  and  the  Junction  Eailroad  Company  on 
July  15, 1853.  This  consolidation,  as  appears  by  the  articles  of 
consolidation,  was  made  under  the  charter  and  amendments  of  the 
respective  consolidated  roads,  and  under  the  act  of  March  3,  1851. 
The  contract  of  consolidation  was  reviewed  by  this  court  in  Kail- 
road  Co.  V.  Railroad  Company,  13  Ohio  St.  544.  This  was  the 
state  of  the  law  as  recognized  by  the  legislature  and  by  the  Supreme 
Court  up  to  1862.  The  first  section  of  the  consolidation  act  was 
amended  in  1869  (66  Ohio  Laws,  127).  The  language  of  the 
amendment  in  regard  to  all  matters  now  under  consideration  is 
precisely  the  same  as  section  3379,  Kev.  Stat,  and  the  act  of  March 
3,  1851.  Notwithstanding,  the  attention  of  the  legislature  has 
been  called  to  this  act  very  many  times  within  the  last  thirty  years, 
it  has  not  been  considered  necessary  by  it  to  so  amend  it  as  to  pro- 
hibit the  consolidation  of  competing  lines.  Up  to  the  4th  of  last 
February,  telegraph  companies  could  consolidate  upon  the  same 
terms  and  subject  to  the  same  provisions  and  limitations  as  railroad 
companies,  but  on  that  day  the  act  then  in  force  in  regard  to  the 
consolidation  of  telegraph  companies  was  repealed,  and  it  was  en- 
acted that  ^^  telegraph  companies,  whose  lines  are  not  parallel  or 
competing,  may  t)e  consoliaated  upon  the  same  terms  as  railroad 
companies,"  thus  in  express  terms  drawing  a  marked  distinction 
upon  the  precise  point  in  question  between  telegraph  and  railway 
companies.  In  view,  then,  of  the  legislation  upon  this  subject,  we 
say  that  competition  is  not  an  insuperable  objection  to  the  consoli- 
dation of  railroad  companies. 

n.  It  is  urged,  however,  and  with  very  great  ability  and  plau- 
sibility, that  hues  of  railroad  connected  by  purchased  or  leased 
lines  cannot  be  consolidated.  The  statute  above  cited  makes  no 
mentioji  of  the  title  by  which  a  railroad  company  must  hold  its 
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lines.  The  single  condition  preliminary  to  consolidation  is :  That 
the  lines  of  road  or  some  portion  of  snch  lines  mnst  be  so  con- 
stracted  as  to  admit  the  passage  of  bnrden  or  passenger  ears  con- 
tinnonslj  over  the  two.  This  is  the  sole  condition.  Nothing  is 
said  abont  chartered  lines,  the  ownership  of  lines,  or  title  of  L'nes. 
The  words  are  few,  clear  and  simple.  There  can  be  no  doubt  as 
to  what  the  l^islatnre  meant  by  the  expression,  '^  lines  of  road." 
Manifestly  reference  is  had  to  tne  snperstmctnre,  to  the  road-bed, 
the  ties,  the  rails  over  which'  cars  pass,  along  which  they  proceed 
without  break  or  interruption  from  one  line  to  the  other.  Refer- 
ence is  had  to  the  physical  condition,  the  material  substantial 
superstructure  along  and  over  which  the  cars  pass.  At  the  outset 
of  the  debate  upon  this  point,  I  wish  to  draw  clearly  the  attention 
of  the  court  to  the,  in  my  judgment,  leading  and  controlling  con- 
sideration. It  is :  that  every  railroad  company  in  this  state  has,  as 
a  part  of  its  franchises,  in  a  sense,  as  a  part  of  its  property,  the 
right,  the  lawful  right,  to  consolidate  whenever  the  conditions  of 
union  are  such  as  the  legislature  has  provided,  with  any  other  rail- 
road company  in  the  state.  In  other  words,  that  the  right  of  a 
railway  corporation  in  Ohio  to  consolidate  is  a  part  of  its  franchises, 
a  part  of  its  property,  something  that  belongs  to  it  by  reason  of 
the  grants,  and  in  substance  the  conveyance  is  a  deed.  The  lan- 
guage of  the  grant  is:  ^'To  have  and  to  hold  to  the  said  Cincin- 
nati, Hamilton  and  Dayton  Kailroad  Company,  its  successors  and 
assigns  forever."  This  court,  in  Battle  v.  Burt,  31  Ohio  St.  116, 
held,  that  an  act,  passed  March  25,  1870,  entitled,  An  act  to 
authorize  manufacturing  corporations  to  issue  preferred  stock,  was 
in  reality  an  act  authorizing  such  corporations  to  borrow  money, 
and  that  the  preferred  stocK  so  called  and  provided  for  in  said  act 
was  a  mere  obligation  to  pay  money,  and,  when  secured  by  mort- 
gage, that  the  holders  thereof  were  entitled  to  payment  in  prefer- 
ence to  the  ordinary  creditors  of  the  company.  And  further  said 
that  the  substance  of  the  act  and  agreement  must  be  regarded,  and 
not  the  name  by  which  it  was  called.  And  so  we  say,  in  regard 
to  the  lease  of  the  Dayton  and  Michigan  Kailroad  Company,  that 
although  in  terms  it  is  a  lease,  it  is  a  perpetual  lease,  or  grant,  or 
deed,  having  the  same  effect  as  if  it  were  called  a  deed,  instead  of  a 
lease ;  and  hence,  that  the  title  of  the  C,  H.  and  D.  R.  R.  Co.  to 
that  property  is  by  that  instrumeut  made  as  permanent  as  it  is 
possible  to  make  it  by  any  form  of  conveyance  whatever,  and  the 
connection  between  the  two  roads,  as  shown  by  the  agreed  state- 
ment of  facts,  and  in  truth  and  fact,  is  precisely  such  connection, 
and  its  lines  are  so  constructed  as  to  cover  the  precise  requirement 
of  the  statute.  In  regard  to  the  Springfield  line  and  its  connection 
at  Dayton,  it  is  suflScient  to  say  that  the  estate  there  granted  is  an 
estate  which  has  been  recognized  by  the  legislature  of  this  state 
(see  S.  and  O.  505),  and  by  the  supreme  court  (13  Ohio,  335 ;  11 
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Ohio,  355),  as  beinff  of  the  same  permanent  character  as  estates 
held  by  deed.  It  has  been  urged  here  with  great  zeal  and  ability 
that  the  conditions  of  the  lease  may  not  l)e  complied  with,  and  the 
lease  may  become  forfeited.  I  take  it  that  this  court  will  not 
predicate  its  decision  upon  the  supposition  tliat  a  contract  may  not 
be  kept,  but  rather  upon  the  presumption,  if  that  element  must 
enter  into  the  consideration,  that  it  will  be  kept  and  maintained. 

III.  Another  objection  under  this  head  is,  that  the  agreement 
does  not  state  the  residence  of  the  directors.  It  is  true  the  con- 
tract does  not,  in  terms,  state  the  residence  of  the  directors,  nor  in 
my  judgment  is  it  possible  to  do  so  with  certainty  until  an  election 
occurs.  The  stockholders  have  a  riffht  to  choose  their  directors, 
and  I  submit  that  no  agreement  made  between  the  directors,  even 
when  ratified  by  the  stockholders,  could  deprive  them  of  the  right 
to  choose  such  directors  as  they  see  fit,  provided  the  persons  chosen 
were  competent  to  act  under  the  statutes  of  the  state.  Section 
3381  is  clearly  a  directory  and  an  enabling  act.  In  substance,  it 
confers  upon  the  directors  of  the  respective  companies  to  be  con- 
solidated, the  power  to  agree  upon  the  terms  of  consolidation  and 
the  means  of  carrying  it  into  effect  according  to  their  judgment 
and  discretion,  so  that  they  violate  no  law  of  the  state.  Either 
in  its  phraseology  nor  in  its  subject-matter  can  this  statute  be 
regarded  as  mandatory,  so  that  all  of  its  requirements  shall  be 
technically  complied  with.  Its  lan^age  is  enabling  and  permis- 
sive :  "  Tne  directors  of  the  several  corporations  may  enter  into  a 
joint  agreement  under  the  corporate  seal  of  each  company  for  the 
consolidation  of  said  companies,  and  prescribe  the  terms  and  condi- 
tions thereof."  What  terms  and  conditions?  Manifestly  such 
terms  and  conditions  as  the  parties  are  able  to  agree  upon.  ^^  The 
mode  of  carrying  the  same  into  effect."  What  mode  ?  Manifestly 
such  mode  as  meets  the  judgment  of  the  contracting  parties. 
**  The  name  of  the  new  corporation,  the  number  of  the  directors 
and  other  officers  thereof,  and  their  place  of  residence,  the  number 
of  shares  of  the  capital  stock  and  the  amount  of  each  share,  and 
the  manner  of  converting  the  capital  stock  of  each  of  said  com- 
panies into  that  of  the  new  corporation,  with  such  other  details  as 
they  shall  deem  necessary  to  perfect  such  new  organization  and  the 
consolidation  of  said  companies."  Manifestly,  this  statute  is  sim- 
ply enabling  and  directory.  The  recording  act  above  referred  to, 
both  in  its  terms  and  subject-matter,  is  much  nearer  mandatory 
than  the  act- under  consideration.  The  following  are  a  few  of  the 
cases  in  which  statutes  have  been  held  to  be  directory :  Thompson 
V.  State,  26  Ark.  323 ;  State-  v.  Carney,  20  Iowa,  82 ;  Taylor  v. 
Taylor,  10  Minn.  107;  Fry  v.  Booth,  19  Ohio  St.  25;  47  N.  Y. 
556 ;  Bowers  v.  Sonoma  Co.,  32  Cal.  66 ;  58  Barb.  174 ;  People  v. 
ADen,  6  Wend.,  486 ;  5  Cow.  269 ;  9  Johns.  147 ;  People  v,  Feck, 
11  Wend.  604;  3  Mass.  230 ;  24  Pick.  75 ;  2  Denio,  160;  20  Barb. 
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165 ;  People  v.  HoUey,  12  Wend.  481 ;  19  Barb.  640 ;  7  HiU,  9  ; 
9  Wend.  143 ;  14  Barb.  259 ;  4  Seld.  88 ;  15  Ohio  St.  573 ;  Sedg- 
wick on  Con.  Stats.  325. 

John  J.  Glidden,  also  for  defendants. 

I.  As  to  the  objection  that  the  places  of  residence  of  the  direc- 
tors are  not  stated  in  the  agreement  for  consolidation.  The 
statute  authorizing  consolidation  is  not  an  act  conferring  any 
special  privilege  not  granted  citizens  generally.    It  does  not  dele- 

Ste  any  of  the  prerogatives  of  the  state.  Citizens  generally  have 
e  right  to  amalgamate  or  consolidate  their  several  bnsinesses  at 
will.  The  only  franchises  which  the  consolidated  company  obtains 
are  those  heretofore  granted  by  the  state  to  the  several  corporations 
consolidating.  There  is  no  new  grant.  It  operates  to  restrict  the 
grant  by  decreasing  the  number  of  corporate  bodies  authorized  to 
exercise  the  franchises.  The  statute,  therefore,  contains  none  of 
the  elements  upon  which  the  rule  of  a  strict  construction  against 
the  grant  is  founded,  and  therefore  the  rule  has  no  application. 
Pierce  on  K.  R  492 ;  Black  v.  Del.  and  K.  Canal  Co.,  7  C.  E. 
Green,  130,  402 ;  9  C.  E.  Green,  465.  There  is  nothing  in  the 
character  of  the  power  to  consolidate  which  would  prevent  cor- 
porations exercising  it  at  will,  in  common  with  natural  persons  and 
without  statutoiT  authority.  If  this  act  was  construed  to  be  man- 
datory and  applied  to  railroad  companies  within  the  state,  then 
the  places  of  residence  of  the  directors  would  mean  their  various 
places  of  residence  within  the  state,  the  particular  city,  town,  or 
namlet,  and  it  would  involve  an  absurdity — or  an  impracticability. 
At  that  time  no  board  of  directors  had  been  or  could  have  been 
elected.    Railroad  Co.  v.  Brown,  26  Ohio  St.  223. 

II.  As  to  the  objection  that  the  lines  of  road  were  .competitive. 
Companies  operating  lines  of  road  which  are  competitive,  do  not 
for  that  reason  cease  to  be  "  railroad  companies  within  this  state." 
It  is  admitted  that  both  these  companies  were  railroad  companies 
within  this  state.  The  statute  says,  ^^  any  railroad  company  within 
this  state,"  whose  lines,  etc.,  **  may  consolidate,"  etc.  The  statute  in 
this  regard  will  admit  of  no  construction.  AH  railroad  companies 
in  this  state,  the  lines  of  road  of  which  are  constructed  as  stipu- 
lated in  the  statute,  are,  in  terms  as  clear  and  strong  as  language 
can  make  them,  authorized  to  consolidate.  The  statute  in  the 
breadth  of  its  langua^  includes  all  railroad  companies,  competitive 
as  weU  aj3  others,  wimin  this  state.  What  the  relator  seeks  to  do 
is  by  construction  to  import  into  the  statute  words  which  are  not 
to  he  found  there,  to  wit :  "  provided  the  said  companies  are  not 
competitive."  This  is  not  admissible.  Sedgwick  on  Stat,  and  Con. 
Law,  194, 205, 207, 208,  et  seq. ;  4  Ohio  St.  383 ;  11  Ohio  St  282 ;  2 
Ohio,  395 ;  Brower  v.  Hunt,  18  Ohio  St.  341.  I  presume,  how- 
ever, that  it  will  be  urged,  that  the  lines  of  road  of  competitive 
companies  cannot  be  so  constructed  as  to  admit  the  passage  of  cars 
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over  any  two  or  more  of  them  oontinnonBly,  without  break  or 
interraption,  as  this  language  is  used  in  this  act.  I  presume  the 
words  are  used  in  this  act  in  their  ordinary  well  understood  sense, 
and  the  agreed  statement  of  facts  furnishes  the  physical  fact 
accomplished  by  the  lines  of  road  of  these  two  railroad  companies, 
as  an  answer  to  their  theoretical  reasoning  that  it  cannot  be  done. 
If,  however,  it  is  contended  that  the  legislature  has  used  the  word 
"  continuous"  in  an  obscure  or  equivocal  sense,  requiring  construc- 
tion, then  apply  the  rule  given  by  Sedgwick,  p.  234.  The  history 
of  the  legislation  on  this  subject  clearly  shows  that  competitive 
lines  may  consolidate. 

III.  As  to  the  effect  of  a  portion  of  the  line  of  one  of  the  roads 
being  held  under  a  lease.  To  each  and  all  the  railroad  companies 
in  this  state  is  granted  the  franchise  to  consolidate  with  other  com- 
panies when  tne  lines  of  the  consolidating  companies  are  con- 
structed as  provided  in  the  statute.  This  is  frequently  a  very  val- 
uable franchise,  for  it  very  frequently  happens  that  lines  of  road 
that  are  not  paying  operating  expenses,  and  are  practically  value- 
less, become,  as  the  result  of  consolidation  with  a  tlirough  line, 
dividend-paying  roads,  and  very  valuable  property.  Query :  When 
a  road  is  perpetually  leased,  to  which  company  does  this  valuable 
franchise  belong,  the  lessor  or  the  lessee  company?  Surely  the 
lessor  could  not  exercise  it.  66  Pa.  St.  209.  The  general  railroad 
law  of  the  state,  together  with  the  special  privileges  theretofore 
granted,  not  inconsistent  therewith,  was  the  charter  of  each  and 
both  of  the  late  corporations  now  merged  by  consolidation  into  the 
Ohio  Railway  Co.  nj  that  charter  each  was  authorized  to  acquire 
its  "  lines  of  road,"  either  by  construction,  purchase  or  lease,  or 
by  the  three  modes  combined,  and  was  also,  by  its  charter,  author- 
ized to  consolidate  with  any  other  railroad  company  within  this 
state,  whenever  its  "  lines  of  road "  so  obtained,  or  any  portion 
thereof,  are  constructed  as  provided  in  the  statute ;  and  it  is  no 
concern  of  the  state  by  which  one  of  the  several  modes  provided 
by  the  charter  a  railroad  company  has  acquired  any  portion  or  all 
its  ^'  lines  of  road."  It  is  all-suMcient  so  far  as  the  state  is  con- 
cerned that  the  railroad  companjr  holds  its  "lines  of  road,"  or  the 
various  component  parts  of  its  line  of  road,  by  any  tenure  author- 
ized by  its  charter.  And  would  it  not  be  a  strained  constniction 
to  hold  that  the  legislature  meant  by  the  term  "  lines  of  road," 
when  used  in  the  consolidation  statute,  anything  less  than  all  the  lines 
of  road  which  the  law  authorized  the  railroad  company  to  acquire? 
If  the  legislature  had  meant  less  than  this,  would  not  apt  and 
appropriate  restrictive  language  have  been  used  to  make  that  mean- 
ing plain  ?  The  statute  authorizing  railroad  companies  to  consoli- 
date, in  its  present  form,  with  but  slight  immaterial  changes,  has 
been  in  force  in  Ohio  for  more  than  thirty  years.  There  is  a  stare 
decisis  applicable  to  a  construction,  the  result  of  a  settled,  long- 
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accepted,  nniform  interpretation  of  a  statute,  npon  which  the  bar  of 
the  state  and  the  people  generally,  by  their  advice,  have  acted,  and 
created  vast  and  varied  propertv  interests,  at  well  as  to  construc- 
tions by  judicial  decision.  1  Ohio,  12 ;  3  Ohio,  656 ;  16  Ohio  St 
407.  The  stockholders  of  these  two  consolidated  companies  have 
acted  in  this  consolidation  upon  the  faith  of  the  correctness  of  that 
long-accepted  and  continuously  acted  upon  interpretation  of  this 
statute,  and  under  it  have  taken  such  action  in  consummation  of 
this  consolidation  as  that  an  adjudication  by  tliis  court,  now  annull- 
ing this  consolidation,  would  effect  the  result  of  great  pecuniary 
loss  and  damage,  the  character  of  the  property  being  such  as  that 
it  does  not  admit  of  transitions,  changes  as  to  its  legal  status,  pro  and 
•con,  without  seriously  impairing  the  marketable  value  of  the  stock, 
which  is  the  representative  of  tne  property. 

K.  P.  Banney,  also  for  the  defendant,  made  an  oral  argument, 
and  W.  B.  Sanders  was  also  of  counsel  for  defendant. 

Okkt,  C.  J. — George  K.  Nash,  attorney-general,  on  October  25, 
1881,  filed  in  this  court  a  petition  in  quo  warranto.  The  action  is 
4igainst  William  H.  Yanderbilt  and  other  persons  named,  and  it  is 
i^eged  in  the  petition  that  those  persons,  with  others  too  numerous 
to  be  brought  before  the  court,  have  usurped  the  franchise  to  be  a 
body  corporate,  under  the  name  of  the  Ohio  Railway  Co.,  and  that 
they  wrongfully  claim  to  possess  certain  corporate  franchises,  powers 
ana  privileges.  The  prayer  is  for  judgment  ousting  the  aefend- 
ants  from  exercising  such  franchises,  powers  and  privileges.  The 
record  consists  of  the  petition,  answer,  reply,  and  an  agreed  state- 
ment of  facts. 

The  burden  is  on  the  defendants  to  show  by  what  authority  they 
claim  to  exercise  such  powers,  and  the  order  of  trial  is  the  same  as 
if  the  cause  was  for  hearing  on  testimony.  Consequently,  we  have 
held  that  under  the  statute  (Kev.  Stats.  §§  5190,  6760,  6772)  the 
defendants  were  entitled  to  open  and  close  in  the  argument. 

The  defendants  claim  to  be  such  corporation,  clothed  with  ?im  'i 
powers  and  privileges,  under  authority  of  certain  proceedings  had 
m  the  montns  of  July  and  September,  1881,  whereby  the  Cleve- 
land, Columbus,  Cincinnati  and  Indianapolis  Railway  Co.  and  the 
Cincinnati,  Hamilton  and  Dayton  R.  K.  Co.,  Ohio  corporations, 
were  consolidated  into  one  corporation,  under  the  corporate  name 
of  the  Ohio  Railway  Co. 

The  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Railway 
Co.  is  a  corporation,  with  a  line  of  railroad  extending  in  a  south- 
west direction  from  Cleveland,  in  Cuyahoga  county,  to  Springfield, 
in  Clark  county,  a  distance  of  one  hundred  and  sixty-three  miles ; 
and  the  Cincinnati,  Hamilton  and  Dayton  R.  R.  Co.  is  a  corpora- 
tion, with  a  line  of  railroad  extending  from  Cincinnati,  in  Hamil- 
ton county,  via  Hamilton,  in  Butler  county,  to  Dayton,  in  Mont- 
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gomery  county,  Dayton  being  in  a  direction  east  of  north  fronoi 
Cincinnati,  and  distant  therefrom  sixty  miles.  The  authority  to 
make  the  alle^d  consolidation  is  based  by  tlic  defendants  on  sec- 
tion 3379  of  the  Kevised  Statutes,  which  is  as  follows :  "  When  the 
lines  of  road  of  any  railroad  companies  in  this  state,  or  any  portion 
of  such  lines,  have  been  or  are  being  so  constructed  as  to  admit  the 
passage  of  burden  or  passenger  cars  over  any  two  or  more  of  such 
roads  continuously,  without  break  or  interruption,  such  companies 
may  consolidate  themselves  into  a  single  company." 

As  the  southern  terminus  of  the  first-named  road  is  twenty-four 
miles  from  the  northern  terminus  of  the  latter  road,  being  the  dis- 
tance between  Springfield  and  Dayton,  it  is  not  claimed  by  the  de- 
fendants that  the  consolidation  could  be  effected  under  autliority 
of  that  section,  if  the  power  to  consolidate  can  only  be  exercised 
where  burden  and  passenger  cars  can  pass  from  the  road  of  one 
company  to  the  road  of  the  other,  "continuously  without  break  or 
interruption."  It  is  said,  however,  that  it  is  not  essential  to  a  valid 
consolioation  that  sudi  companies'  own  lines  should  be  thus  con- 
nected, but  that  where  the  consolidating  companies,  or  either  of 
them,  holds  from  another  railroad  company  a  perpetual  lease  of  its 
road,  and  such  leased  line  is  so  constmctea  that  cars  may  thus  pass 
from  the  line  of  the  lessee  to  tlie  leased  line,  and  from  the  leased 
line  to  the  line  of  the  other  consolidating  company,  the  latter  com- 

1)any  and  such  lessee  may  consolidate ;  in  otner  words,  that  such 
eased  line  is  embraced  by  the  words  of  the  section, "  lines  of  road  " 
of  the  consolidating  companies. 

As  each  of  the  consolidating  companies  is  possessed  of  such 
leased  lines,  by  means  of  which  it  is  said  such  connection  is  made, 
the  importance  of  this  contention  of  the  defendants  is  manifest, 
and  hence  it  is  proper  to  state  more  definitely  the  condition  and 
situation  of  the  several  roads  affected  by  this  controversy. 

The  line  of  the  Cleveland,  Columbus,  Cincinnati  and  Indianapo- 
lis Railway  Co.,  as  already  stated,  extends  from  Cleveland  to 
Springfield.  Tins  is  by  way  of  Gallon,  in  Crawford  county,  and 
Delaware,  in  Delaware  county.  It  also  extends  from  the  latter 
place  to  Columbus,  in  Franklin  county ;  and  another  part  of  its 
line,  extending  from  Gralion  '  to  Indianapolis,  Indiana,  crosses  the 
track  of  the  Dayton  and  Michigan  R.  R.  Co.  at  Sidney,  in  Shelby 
county.     This  constitutes  the  line  of  road  which  it  owns.. 

The  Cincinnati  and  Springfield  Railway  Co.  is  a  corporation, 
with  a  line  of  railroad  extending  from  a  point  near  Cincinnati  to 
Dayton.  It  also  has,  by  lease  from  the  Cincinnati,  Sandusky  and 
Cleveland  R.  R.  Co.,  a  line  of  railroad  extending  from  Springfield 
to  Dayton.  These  two  lines  do  not  directly  connect  at  Dayton, 
but  by  arrangement  between  the  Cincinnati  and  Springfield  Kail- 
way  and  other  railroad  companies,  a  connection  is  made  between 
the  two  roads,  by  means  of  a  road  used  in  common  by  several  rail- 
8  A  &  £.  R.  Cas.— 44 
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road  oompanieB.  In  1871  the  Cincmnati  and  Springfield  Hailwaj 
Co.  (party  of  the  first  part),  the  Cleveland,  Colurabus,  Cincinnati 
and  Indianapolis  Railway  Co.  (party  of  the  second  part),  and  the 
Lake  Shore  and  Michigan  Southern  Railway  Co.  (party  of  the 
third  part),  executed  an  instrument  in  writing,  called  by  the  de- 
fendants a  conveyance  of  the  fee,  or  at  least  a  perpetual  lease,  to 
the  party  of  the  second  part,  and  by  the  relator  called  a  running 
arrangement  between  the  parties,  which  instrument  contains  nu- 
merous stipulations  with  reference  to  the  construction  of  the  line 
between  Cincinnati  and  Dayton,  the  division  of  the  earnings,  and 
other  matters,  and  b^  force  of  which  agreement  the  Cleveland, 
Columbus,  Cincinnati  and  Indianapolis  Railway  Co.  acquired  the 
right  to  run  its  cars  from  the  terminus  of  its  road  in  Sprmgfield  to 
Cmcinnati,  via  Dayton ;  and  cars  of  that  company  pass  regularly 
over  the  roads  stated,  without  break  or  interruption,  from  Cleve- 
land to  Cincinnati,  a  distance  of  two  hundred  and  forty-three 
miles. 

Amon^  the  stipulations  in  that  instrument  it  is  proper  to  men- 
tion the  following : 

^^  Nothing  herem  contained  shall  operate  to  grant  and  demise,  or 
be  construed  to  include  the  franchises  to  be  a  corporation  granted 
to  the  party  of  the  first  part  by  the  state  of  Ohio,  or  any  other 
right,  privilege,  or  franchise  which  is  or  may  be  necessary  to  pre- 
serve tne  corporate  existence  or  organization  of  the  party  of  the 
first  part,  and  all  the  said  fi'ancliises  to  be  a  corporation,  and  all 
the  rights,  privileges  and  franchises  last  aforesaid  are  reserved  and 
excepted  from  these  presents.  And  said  party  of  the  first  part 
further  covenants  and  agrees  that  upon  the  written  request  of  said 
second  party,  its  successors  or  assigns,  it  will  appropriate,  under 
the  laws  of  the  state  of  Ohio,  such  real  estate,  rigiits  and  interests 
as  shall  be  required  for  the  maintenance  and  operation  of  said  rail- 
way ;  and  the  costs  and  damages  thereof  shall  be  paid  by  the  party 
of  the  first  part." 

"  At  the  end  of  ten  vears  from  the  delivery  of  possession  of  saiJ 
Cincinnati  and  Springfield  Railway  Co.'s  railway  to  the  said  party 
of  the  second  part,  the  railway  and  appurtenances  of  the  said  party 
of  the  second  part  shall  be  consolidated  with  the  railway  and  ap- 
purtenances of  the  said  party  of  the  first  part,  in  case  the  laws  of 
Ohio  shall  then  permit  and  authorize  such  consolidation  to  be  made, 
and  said  consoliaation  shall  be  made  upon  the  basis  of  the  propor- 
tionate values  of  the  respective  railways  and  appurtenances  of  saiJ 
first  and  second  parties,  as  the  same  shall  appear  by  the  net  earn- 
ings of  each  for  the  three  years  next  precedmg  the  time  of  such 
consolidation." 

"  The  intent  and  purpose  of  this  indenture  is  to  form  and  con- 
struct a  shorter  and  continuous  railway  between  Buffalo,  New 
York  and  Cincinnati,  Ohio,  of  uniform  gauge,  for  tlie  transporta- 


THE  STATE  V.  VANDERBILT.  691 

tion  of  persons  and  property  between  the  last-named  cities  and 
places  beyond  each,  and  to  promote  the  interests  of  the  public  and 
the  parties  hereto." 

The  lessor  companies  have  at  all  times  maintained  their  organi- 
zations. 

In  1863,  the  Dayton  and  Michigan  11.  R.  Co.  (party  of  the  first 
part),  owning  a  line  of  railroad  from  Dayton  to  Toledo,  in  Lucas 
county,  via  Sidney,  a  distance  of  one  hundred  and  forty  miles,  ex- 
ecuted to  the  Cincinnati,  Hamilton  and  Dayton  R.  R.  Co.  (party 
of  the  second  pai*t)  a  perpetual  lease  of  its  road,  which  lease  was 
modified  by  agreement,  under  the  seals  of  the  parties,  in  1870. 
This  instrument,  so  modified,  contained  numerous  covenants, 
among  others  an  agreement  by  the  party  of  the  second  part  to  pay 
to  the  stockholders  of  the  party  of  the  first  part  certain  dividends, 
and  by  the  instrument  .the  continued  existence  and  organization  of 
the  Dayton  and  Michigan  R.  R.  Co.  is  contemplated.  The  lease 
contains  this  clause : 

^^  In  case  said  party  of  the  second  part,  its  successors  or  assigns, 
shall  at  any  time  hereafter  fail  to  pay  said  dividends  to  the  stock- 
holders of  said  party  of  the  first  part,  as  hereinbefore  provided  for, 
or  shall  fail  to  Keep  and  perform  any  of  the  other  covenants  and 
agreements  in  said  lease  (as  hereby  modified)  contained  on  its  part 
to  be  kept  and  performed,  and  shall  continue  in  sucli  default  for 
the  period  of  ninety  days,  then,  and  in  every  such  case,  it  shall  be 
lawful  for  the  party  of  the  first  part,  its  successors  and  assigns,  at 
its  or  their  option,  without  demand,  to  enter  into  and  upon  said 
demised  premises  and  remove  all  pereons  therefrom ;  and  from 
thenceforth  the  said  demised  premises  and  all  additions  and  im- 
provements which  shall  or  may  have  been  made  to  the  same,  sliall 
be  held  by  the  party  of  the  first  part,  as  of  its  first  and  former 
estate ;  and  upon  such  entry  for  non-payment  of  rent,  or  breach  or 
non-performance  of  any  agreement  or  covenant,  all  estate  of  said 
party  of  the  second  part  in  said  demised  premises,  and  the  addi- 
tions thereto,  shall  cease  and  detennine,  and  the  party  of  the  second 
f)art  hereby  covenants  and  agrees  upon  the  determination  of  said 
ease  for  the  causes  aforesaid,  to  surrender  and  deliver  up  to  the 
party  of  the  first  part,  its  successors  or  assigns,  the  said  demised 
premises,  including  rolling  stock,  equipment,  machinery,  and  tools, 
equal  to  that  now  on  said  premises,  in  as  good  order  and  condition 
as  the  same  may  be  at  this  time  in,  together  with  all  additions  and 
improvements  that  may  be  made  thereto." 

The  agreed  statement  of  facts  contains  the  following :  "  Said 
Dayton  and  Michigan  R.  R.  Co.  has,  ever  since  said  indenture  aj3 
beK)re  it,  maintained  and  kept  up  its  organization  as  a  corporate 
body  by  regular  elections  of  directors  ana  oflScers,  keeping  a  busi- 
ness office,  and  in  all  things  conforming  to  the  provisions  of  its 
charter  and  the  laws  of  the  state  as  a  railroad  company." 
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Burden  and  passenger  trains  pass  regularly  over  these  roads  (the 
Cincinnati,  Hamilton  and  Dayton  K.  K.  and  the  Dayton  and  Mich- 
igan R.  K.J,  without  break  or  interruption,  from  Cincinnati  to 
Toledo,  a  distance  of  two  hundred  miles. 

Tlie  Cincinnati,  Hamilton  and  Dayton  R.  R.  Co.  also  controls 
and  operates  the  following  lines  of  railroad  under  leases,  that  is, 
the  Cmcinnati,  Richmond  and  Chicago  Ry.  extending  from  Hamil- 
ton to  Richmond,  Indiana,  and  the  Cincinnati,  Hamilton  and  In- 
dianapolis Ry.  extending  from  Hamilton  to  Indianapolis. 

At  Dayton  cars  may  pass  from  the  lines  so  under  the  control  and 
management  of  the  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Ry.  Co.  to  the  lines  so  under  the  control  and  management  of 
the  Cincinnati,  Hamilton  and  Davton  R.  R.  Co.,  and  vice  versa. 
The  hiatus  at  that  place  between  tne  northern  terminus  of  the  Cin- 
cixmati  and  Springfield  Ry.  and  the  southern  terminus  of  the  Cin- 
cinnati, Sanduskj^  and  Cleveland  R.  R.,  supplied  by  arrangement 
with  and  used  in  common  by  all  the  railroads  at  that  place,  as 
already  stated,  consists  of  two  tracks,  and  all  cars  going  in  one  di- 
rection pass  over  one  of  the  tracks,  and  all  cars  going  in  the  other 
direction  pass  over  the  other  track. 

At  Sidney  the  track  of  the  Dayton  and  Michigan  R.  R.,  so  oper- 
ated bv  the  Cincinnati,  Hamilton  and  Dayton  R.  K.  Co.,  crosses  the 
line  of  the  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Ry. 
leading  from  Gulion  to  Indianapolis,  eighteen  feet  above  the  track 
of  the  latter  road,  and  the  two  roads  are  connected  at  that  place  by 
a  side  track  six  hundred  feet  in  length,  by  using  which  cars  may 
pass  from  one  road  to  the  other. 

1.  If  we  regard  the  instrument  by  which  the  Cleveland,  Colum- 
bus, Cincinnati  and  Indianapolis  Ry.  Co.  acquired  the  right  to  oper- 
ate and  control  the  Cincinnati,  Sandusky  and  Springfield  R.  R. 
between  Springfield  and  Dayton,  and  the  Cincinnati  and  Spring- 
field R.  R.  between  Cincinnati  and  Davton,  as  a  permanent  lease, 
we  state  the  case  as  favorably  for  the  defendants  as  the  law  and  the 
fact  will  warrant ;  and  the  same  thing  is  true  with  respect  to  the 
instrument  under  whidi  the  Cincinnati,  Hamilton  and  Dayton  R. 
R.  Co.  operates  and  controls  the  Dayton  and  Michigan  R.  K.  We 
recur  then  to  the  question  whether  lines  held  by  leases  are  within 
the  terms  of  section  3379.  In  order  to  determine  that  question, 
it  is  proper  to  consider  all  the  legislation  upon  the  subject. 

The  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Ry.  Co. 
and  the  Cincinnati,  Hamilton  and  Dayton  R.  R.  Co.  were  each 
subject  to  all  the  restrictions  and  conditions  prescribed  in  the  act 
of  1848,  "regulating  railroad  companies"  (2  Curwen,  1394),  and 
the  amendments  thereto,  and  are  subject  to  tlie  restrictions  and  con- 
ditions of  all  general  laws  of  the  state  relating  to  railroads  and  rail- 
road companies.  The  act  of  1848  providea,  by  section  two,  as 
follows:  "Said  corporation  shall  be  authorized  to  construct  and 
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maintain  a  railroad,  with  a  single  or  donble  track,  with  such  side 
tracks,  turn-outs,  oflBces,  and  depots  as  they  may  deem  necessary, 
between  the  points  named  in  the  special  act  incorporating  the 
same,  commencing  at  or  within,  and  extending  to  or  into  any 
town,  city,  or  village  named  as  the  place  of  beginning  or  terminus 
of  such  road,  and  construct  branches  from  the  main  line  to  other 
towns  or  places  within  the  limits  of  any  county  through  which  said 
road  may  pass." 

Previous  to  1851  special  provision  was  made  in  the  charters  of 
certain  railroad  companies  for  consolidation  with  other  specified 
companies,  but  there  was  no  general  law  upon  the  subject.  The 
act  of  1851,  "  relating  to  railroad  companies"  (2  Ourwen,  1056), 
provided  as  follows :  "  Whenever  the  lines  of  railroad  of  any  rail- 
road companies  in  this  state,  or  any  portion  of  such  lines,  have 
been  or  may  be  constructed  so  as  to  admit  the  passage  of  burden 
or  passenger  cars  over  any  two  or  more  of  such  roads  continuously, 
without  break  or  interruption,  such  companies  are  hereby  author- 
ized to  consolidate  themselves  into  a  smgle  corporation."  This 
evidently  is  to  be  understood  as  referring  to  the  line  of  each  road, 
but  the  word  is  made  plural  in  form,  for  the  reason  that  the  two 
companies  are  referred  to  in  the  same  form.  And  it  was  required, 
furthermore,  by  that  act,  that  the  agreement  between  the  directors 
of  the  consolidating  companies  should  specify,  among  other  things, 
*'  the  manner  of  converting  the  shares  of  capital  stock,  in  each  of 
said  two  or  more  corporations,  into  shares  m  such  new  corpora- 
tion (and)  the  manner  of  compensating  stockholders,  in  eacn .  of 
said  two  .or  more  corporations,  who  refuse  to  convert  their  stock 

into  the  stock  of  such  new  corporation Provided, 

that  all  stockholders,  in  either  of  such  corporations,  who  shall  re- 
fuse to  convert  their  stock  into  the  stock  of  such  new  corporation, 
shall  be  paid  at  least  par  value  for  each  of  the  shares  so  held  by 
them,  if  they  shall  so  require,  previous  to  the  consolidation  being 
consummated."  And  it  was  further  provided  in  effect  that  when 
such  consolidation  was  effected,  the  consolidating  companies  should 
oease  to  exist,  and  '^  all  and  singular  their  rights  and  interests,  in 
and  to  every  species  of  property,  real,  personal,  and  mixed,  and 
things  in  action,  shall  [should]  be  deemed  to  be  transferred  to 
and  vested  in  such  new  corporation,  without  any  other  deed  or 
transfer." 

Apart  from  the  provision  relating  to  consolidation  and  wholly 
independent  of  it,  tne  same  act  provided  that  any  railroad  com- 
pany organized  in  pursuance  of  law  might  lease  any  part  or  all  of 
any  railroad  constructed  by  any  other  company,  if  the  lines  of  such 
lessor  and  lessee  were  continuous  or  connected,  "upon  such  terms 
as  may  [mightl  be  agreed  on  between  said  companies  respectively." 
This  was  the  nrst  general  provision  on  the  subject. 

By  force  of  such  lease,  the  right  to  the  use  of  the  road  passed 
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from  the  lessor  to  the  lessee,  according  to  sach  terms  and  condi- 
tions with  respect  to  the  use  as  are  proper  in  a  lease ;  bnt  nothing 
else  passed.  ^^  The  lessee  is  the  assignee  for  a  term  or  period  of 
the  lessor — ^his  bailiff,  to  hold  possession  for  him."  Penn.  R  Co. 
v.  Sly,  65  Pa.  St.  205.  The  power  to  lease  does  not  imply  a  power 
to  consolidate,  nor  does  the  power  to  consolidate  imply  a  power  to 
lease,  but  these  powers  are  distinct  and  independent.  This  was 
true  under  the  earliest  legislation  on  the  subject,  and  it  is  tme 
under  the  present  legislation.  While  in  case  of  consolidation  the 
rights  of  the  lessee  pass  to  the  new  company,  nothing  else  passes; 
and  the  lessor  retains,  unimpaired,  its  corporate  existence,  powers 
and  privileges,  except  as  affected  by  the  agreement  for  such  use; 
and  hence,  among  the  powers  so  retained  by  the  lessor,  is  the  power 
of  consolidation.  Clearly,  in  our  opinion,  there  can  be  no  consoli- 
dation unless  the  companies  whose  lines  form  the  connection  are 
consolidated.  But  here  it  is  plain  that  the  connection  is  formed 
and  only  exists  by  the  lines  of  the  lessors,  and  that  as  to  the  lessor 
companies  there  is  no  consolidation.  Evidently  this  is  in  accord- 
ance with  the  view  of  the  statute  taken  by  the  parties  when  the 
lease  to  the  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Ey. 
was  executed,  as  will  appear  from  the  extracts  from  that  instrument 
already  set  forth.  Moreover,  the  statute,  which  makes  ample 
provision  for  the  protection  of  stockholders  of  the  consolidating 
companies,  makes  none  for  the  protection  of  stockholders  of  the 
lessor  companies.  Plainly,  as  it  seems  to  us  there  is  no  con- 
solidation of  the  lessor  companies;  and  it  is  equally  clear  that 
the  right  to  consolidate,  based  on  the  consolidating  company 
panics'  ownership  of  the  leajsed  roads,  is  wholly  untenable.  True, 
under  the  former  as  under  the  present  statute,  the  power  to  con- 
solidate may,  in  general,  have  been  in  abeyance  in  the  lessor  com- 
pany ;  but  it  was  the  lessor's  voluntary  act,  if  its  power  in  this  re- 
spect was  suspended ;  and  it  is  equally  true  that  upon  the  termina- 
tion of  the  lease  for  any  cause  the  power  to  consolidate  would 
revive  with  all  its  force. 

Suggestion  is  made  that  the  danger  of  defeating  the  consolidation 
by  non-payment  of  rent,  or  the  like,  and  consequent  forfeiture  of 
the  lease,  is  not  greater  than  the  danger  arising  from  the  foreclos- 
ure of  a  mortgage,  which  practically  might  have  the  same  effect  as 
such  forfeiture.  If  we  admit  this  to  be  true,  it  does  not  militate 
against  the  construction  we  have  given  to  the  statute.  The  real 
question  is  as  to  the  meaning  of  the  words  of  the  statute, "  lines  of 
road."  A  mortgage,  being  clothed  with  the  l^al  title,  may,  after 
condition  broken,  recover  and  hold  possession ;  though  in  Hark- 
rader  v.  Leiby  (4  Ohio  St.  602,  612)  the  judge  'delivering  the 
opinion  properly  said  that  "  a  mortgage  is  now  treated  in  both 
courts  (law  and  equity)  as  a  mere  security  for  the  debt,  and  the 
mortgagee  is  permitted  to  use  the  legal  title  only  for  the  purpose 
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of  making  effectual  ench  security."  But  the  title  of  a  lessee  is 
Tery  different  and  the  road  so  leased  to  it  is  not  its  line  of  road,  in 
the  sense  of  the  statute,  but  the  road  of  the  lessor  company.  In- 
deed, if  we  are  permitted  to  depart  from  the  plain  words  of  the 
statute,  and  determine  that,  where  the  control  of  a  railroad  by  an- 
other company  is  permanent  in  its  character,  such  ownership  is  sufS- 
cient  to  satisfy  the  requirement,  it  is  difficult  to  see  why  a  company 
having  no  other  than  leased  lines,  or  one  having  a  permanent  run- 
ning arrangement  with  another,  may  not  come  within  the  provision. 
I  am  fully  pui*8uaded  that  nothing  of  the  sort  was  contemplated 
by  the  legislature. 

I  have  so  far  spoken  in  the  main  of  the  proper  construction  of 
the  acts  of  1848  and  1851.  But  although  certain  changes  have 
been  introduced  into  the  subsequent  acts  (3  Curwen,  1882,  1884 ; 
3  Sayler,  1760,  1872 ;  4  Sayler,  2950  ;  Eev.  Stats.  §§  3300,  3379), 
there  is  nothing  in  any  of  them  leading  to  any  other  conclusion  in 
this  respect  than  the  one  stated.  Indeed  it  is  a  well-settled  prin- 
ciple that  where  a  statute  has  undergone  revision,  it  should  be  con- 
strued as  before,  unless  the  new  act  plainly  requires  a  change  in  the 
construction.  Application  has  been  given  to  this  principle  in  cases 
where  the  change  was  very  marked.  Williams  v.  The  State,  35 
Ohio  St.  174.  And  it  is  also  a  well-settled  rule  that,  it  being  of 
the  very  essence  of  a  law  that  it  be  uniform  and  unchangeable, 
whatever  was  the  meaning  of  a  statute  when  first  enacted,  should 
be  its  meaninff  through  afl  future  time.  Reed  v.  Evans,  17  Ohio, 
128, 134.  This,  of  course,  is  to  be  taken  with  the  qualification  that 
such  statute,  though  unchanged  in  its  language,  may  be  modified 
or  controlled  in  its  operation  by  a  subsequent  statute.  Slater  v. 
Cave,  3  Ohio  St.  80.  But  there  is  nothing  in  the  present  statutes 
requiring  any  different  construction,  in  the  particular  under  con- 
sideration, than  should  have  been  placed  on  tne  former  acts. 

In  holding  that  lines  held  by  lease  are  not  within  the  provisions 
as  to  consolidation  found  in  section  3379,  we  give  expression  to  that 
which  seems  to  be  the  plain  construction  of  our  statute.  This 
position,  in  my  opinion,  is  impregnable.  But  if  we  regarded  the 
question  as  doubtful,  the  result  should  be  the  same ;  for  it  is  a  prin- 
ciple perfectly  well  settled,  that  where  a  statute  granting  corporate 
power  admits  of  two  probable  but  conflicting  constructions,  that 
construction  should  be  given  to  it  which  is  least  favorable  to  the 
existence  of  the  power.  In  no  case  is  this  principle  more  distinctly 
asserted  than  in  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St.  59. 

We  are  told  that  other  consolidations,  based  on  such  leased  lines, 
have  been  made,  and  that  the  Secretary  of  State  has  received  and 
filed  the  certificates  of  such  consolidations,  and  furnished  copies 
thereof.  No  doubt  the  practical  construction  which  a  statute  has 
received  in  the  executive  department  of  the  government,  m^  in 
some  cases  aid  in  its  construction.    Work  v.  Oorrington,  34  Ohio 
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St.  64,  75.  But  we  are  not  adyiged  that  there  has  been  such  uni- 
form usage  in  that  particular  as  to  afiord  aid  in  the  interpretation 
of  this  statute,  much  less  control  its  construction. 

2.  But  there  is  another  view  of  this  case  t6  which  I  assent,  and 
that  view  leads  to  the  same  result.  It  is  in  respect  to  the  situation 
of  these  roads,  and  the  relation  they  bear  to  each  other,  without 
special  reference  to  the  title  by  which  they  are  held ;  and  this  pre- 
sents a  question  of  mixed  law  and  fact.  It  is  admitted  in  the 
agreed  statement,  ^'  that  for  many  years  last  past  a  very  large  com- 
merce has  existed  between  the  portions  of  the  United  States  lying 
southerly,  south-easterly,  and  south-westerly  of  Cincinnati,  on  the 
one  hand,  and  the  regions  conveniently  reached  by  the  commerce 
of  Lake  Erie,  and  of  the  great  lakes  connected  therewith,  on  the 
other  hand.  That  the  course  of  this  commerce  has  been  such  that 
goods,  wares,  and  merchandise  in  large  amounts  have  been  brought 
to  the  city  of  Cincinnati  by  the  transportation  lines  upon  the  Onio 
river,  ana  by  the  railroad  lines  converging  at  Cincinnati,  and  the 
same  has  been  transported  by  the  railroads  running  through  the 
state  of  Ohio  to  points  upon  Lake  Erie,  and  thence  transported  by 
the  way  of  the  lakes,  and  the  railroads  running  from  cities  upon 
the  lakes,  to  the  Atlantic  seaboard  and  the  north-western  states. 
That  owing  to  the  great  competition  existing  between  the  trans- 
portation lines  upon  Lake  EnC;  the  rates  of  transportation  of  mer- 
chandise from  either  Cleveland,  Sandusky,  or  Toledo  to  points 
upon  the  said  great  lakes,  except  Lake  Erie,  either  easterly  or 
westerly,  from  the  said  cities,  have  been  generally  the  same  to  any 
one  of  such  points,  notwithstanding  the  difference  as  to  distance  in 
favor  of  either  of  the  said  cities ;  so  that  merchandise  going  from 
either  of  said  cities  through  the  said  lakes,  and  destined  to  any 
point,  either  upon  the  Atlantic  seaboard  or  in  the  north-western 
states,  or  any  intermediate  point  east  of  and  including  Buffalo, 
generally  paid  the  same  rat^  for  transportation  upon  the  lakes, 
whether  they  were  shipped  from  either  Cleveland,  Sandusky,  or 
Toledo.  .  That  previous  to  tl?e  8th  day  of  July,  1881,  there  was  an 
active  competition  between  the  aforesaid  Cleveland,  Columbus, 
Cincinnati  and  Indianapolis  Ky.  Co.  and  the  aforesaid  Cincinnati, 
Hamilton  and  Dayton  K.  B.  Co.  in  respect  to  the  said  transporta- 
tion business  from  Cincinnati  to  points  upon  Lake  Erie,  and  great 
rivalry  existed  as  to  the  obtaining  and  conducting  of  such  transpor- 
tation business.  That  the  said  railroad  companies  respectively  con- 
nected the  said  city  of  Cincinnati  with  the  ports  of  Clevehmd  and 
Toledo  on  Lake  Erie.'' 

The  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  By.  and 
the  Cincinnati,  Hamilton  and  Dayton  B.  B.,  with  dieir  leased 
lines,  constitute  two  great  arteries  of  trade,  both  commencing  on 
the  Ohio  river  at  Cincinnati,  meeting  at  Dayton,  and  extending 
thence  to  Lake  Erie,  one  terminating  at  Cleveland  and  the  other 
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at  Toledo.  The  Attorney-General  says,  and  the  record  supports 
the  statement,  that  these  roads  are  ^'for  sixtj  miles  lying  parallel 
and  near  to  each  other."  That  they  are,  mdeed,  in  the  largest 
sense,  parallel  and  competing  roads,  seems  to  be  beyond  dispate, 
and  it  may  be  fairly  infeiTed  from  the  record  that  a  leading  object 
in  making  the  consolidation  was  to  destroy  that  competition.  That 
being  true,  the  lines  of  these  roads  are  not,  in  my  judgment,  ^'so 
constructed  as  to  admit  the  passage  of  burden  or  passenger  cars 
over  two  or  more  of  such  roads  continuously,"  withm  the  proper 
meaning  of  section  3379.  That  the  mere  physical  ability  to  pass 
cars  from  one  road  to  the  other  satisfies  the  statute,  is  a  construc- 
tion of  it  which  is  wholly  inadmissible,  for  the  provision  requiring 
such  connection  would  be  without  meaning.  In  imposing  tnat  re- 
striction upon  consolidation,  the  legislature  intended,  not  merely 
that  the  physical  fact  should  exist,  but  that  such  consolidation 
should  only  be  made  for  the  very  purpose  of  passing  freight  and 
*  passengers  over  both  lines,  or  some  material  parts  thereof,  not 
necessarily  in  a  direct  or  straight  line,  but  continuously. 

Counsel  for  the  defendants  insist  that  in  construing  statutes,  re- 
gard must  be  had  to  the  words.  No  doubt  that  is  true ;  but  it  does 
not  follow  that  regard  is  to  be  had  to  nothing  else.  Mr.  Bishop 
says  that  courts  "  do  not  close  their  eyes  to  what  they  know  of  the 
history  of  the  country  and  of  the*  law,  of  the  condition  of  the  law 
at  a  particular  time,  of  the  public  necessities  felt,  and  other  like 
things."  Bishop's  Stat.  Cr.  §  77.  In  Logan  v.  Courtown,  13  Beav. 
22,  29,  it  was  said  that  in  construing  a  statute,  regard  must  be  had 
to  "  the  words  in  which  it  is  expressed,  applied  to  the  facts  existing 
at  the  time."  In  Brewer  v.  Blougher,  14  Pet.  178,  198,  Taney, 
C  J.,  said :  "  It  is  undoubtedly  the  duty  of  the  court  to  ascertain 
the  meaning  of  the  legislature  from  the  words  used  in  the  stat- 
ute, and  the  subject-matter  to  which  it  relates :  and  to  restrain  its 
operation  within  narrower  limits  than  its  words  import,  if  the  court 
are  satisfied  that  the  literal  meaning  of  its  language  would  extend 
to  cases  which  the  legislature  never  designed  to  embrace  in  it." 
And  see  Cooley's  Con.  L.,  4th  ed.  79 ;  Maxwell  on  Stats.  16-25. 
Having  regard  to  the  language  of  this  statute,  in  the  light  of 
such  aids  as  are  here  indicate,  I  am  satisfied  the  legislature  never 
intended  that  railroads  situated  as  these  are  should  be  regarded  as 
eonstrncted  for  the  carriage  of  freight  and  passengers  continuously, 
in  the  manner  contemplated  by  the  section.  Indeed,  each  of  these 
consolidating  companies  had  a  line  for  the  carria^  of  freight  and 
passengers  from  Cincinnati  to  Lake  Erie,  "  contmuously,  without 
break  or  interruption,"  and  the  policy  of  the  country  in  general, 
indicated  in  constitutional  and  statutory  provisions,  has  long  been 
opposed  to  the  consolidation  of  roads  bearing  such  relation  to  each 
other,  and  this  strengthens  the  belief  that  these  companies  are  not 
within  the  section  in  question.    Consolidation  for  the  transports- 
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tion  of  freight  and  passenserB  continnouslj,  is  a  thing  which  the 
legislature  might  well  desire  to  enoonra^y  as  it  maj  be  advanta- 
geous alike  to  the  public  and  the  companies ;  but  corporations  have 
power  onlj  as  granted  by  the  ^neral  assembly ;  and  where  com- 
panies situated  as  these  are,  being  parallel  and  competing,  claim 
that  authority  to  consolidate  has  been  granted  to  them,  they  most 
be  able  to  point  to  words  in  the  statute  which  admit  of  no  other 
reasonable  construction,  for  it  will  not  be  assumed  that  the  law- 
making power  has  authorized  the  creation  of  a  monopoly  so  detri- 
mental  to  the  public  interest.  But  the  statute  contains  no  such 
words. 

An  examination  of  the  provisions  relating  to  the  power  of  rail- 
road companies  to  lease,  does  not  lead  us  to  a  different  conclusion. 
True,  by  the  act  of  1851,  it  was  not  provided  in  express  words 
that  the  fact  that  the  lines  of  two  companies  were  parallel  and 
<5ompeting  should  be  a  bar  to  a  lease  by  one  to  the  other  or  to  a 
consolidation  of  the  companies ;  nor  was  there  any  such  express 
provision  in  the  act  of  1852,  3  Curwen,  1884,  or  the  act  of  1869, 
3  Sayler,  1760,  with  respect  to  leasing.  Express  provision,  how- 
ever, prohibiting  one  company  from  leasing  to  another  where  their 
lines  were  competing,  was  made  by  the  act  of  1873, 4  Sayler,  2950, 
and  that  provision  was  carried  into  the  Eev.  Stats.  §  3300.  From 
the  absence  of  any  such  express  prohibition  with  respect  to  consoli- 
dation, it  is  argued  that  here  is  a  legislative  expression  that  the 
fact  that  lines  are  competing  is  no  objection  to  consolidation.  But 
that  conclusion,  in  my  judgment,  is  altogether  erroneous.  By  the 
act  of  1852,  3  Curwen,  1877,  consolidation  was  provided  for  in 
section  21,  jind  leasing  in  section  24.  When  section  24  was  re- 
pealed and  re-€nacted  with  certain  changes  in  1869,  it  was  left,  in 
the  respect  mentioned,  unchanged,  and  such  prohibition  was  intro- 
duced, as  we  have  seen,  in  1873,  when  tne  section  was  again 
anpended.  Perhaps  this  latter  amendment  was  introduced  by  rea- 
son of  some  abuse  which  had  no  direct  relation  to  consolidation, 
and  hence  the  propriety  of  amending  the  section  on  that  subject 
was  not  considered.  But,  however  this  may  be,  it  does  not  follow 
that  such  change  in  the  language  of  the  act  worked  any  radical 
change  in  the  law.  The  presumption,  as  we  have  seen,  is  the 
other  way,  where  the  purpose  to  require  a  change  in  the  construc- 
tion is  not  clear.  Notwithstanding  the  act  of  1873,  the  question 
still  is  as  to  the  fair  interpretation  of  the  section  relating  to  consol- 
idation previous  to  that  time,  which  section  is  still  in  force  in  sub- 
stantially the  same  form.  Rev.  Stats.  §  3379.  That  it  does  not 
authorize  a  consolidation  of  lines  bearing  to  each  other  the  relation 
borne  by  these  roads,  is  a  proposition  to  which  I  fully  assent. 

Entertaining  these  views,  the  question  how  far  this  consolidation 
may  be  affected  by  the  clause  in  the  act  of  1873,  incorporated  into 
section  3300  of  the  Revised  Statutes,  is  not  with  me  a  vital  one. 
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Bat  the  policy  of  the  state,  as  declared  in  that  enactment,  cannot 
be  in  doubt.  Since  1873,  at  least,  there  can  be  no  lease  where  the 
lines  of  the  lessor  and  lessee  are  competing,  and  it  is  admitted  that 
if  there  can  be  no  lease,  there  can  be  no  consolidation  of  such  lines 
leased  since  then.  The  rule  npon  the  subject  may  be  more  rigid 
since  1873  than  it  was  under  the  former  legislation.  I  do  not 
think  it  is  necessary  to  determine  how  that  was,  nor  is  it  necessary 
to  express  any  further  opinion  upon  the  question  how  far  section 
3300  might  be  regarded  in  determining  this  cause.  . 

3.  A  fatal  defect  in  the  organization  of  this  company  is  found  in 
the  fact  that  under  Eev.  Stats.  §  8381,  the  directors  oi  the  consoli- 
dating companies  must  set  forth  in  their  joint  agreement  the 
? laces  of  residence  of  the  new  directors,  as  well  as  meir  number, 
'his  provision  of  the  statute  has  not  been  complied  with.  There 
is  no  designation  of  any  such  place  of  residence.  We  are  not  to 
speculate  as  to  the  propriety  of  this  provision,  nor  as  to  the  manner 
it  became  incorporated  into  the  statutes  in  its  present  form.  It  is 
sufficient  to  say  the  provision  is  in  no  sense  directory,  and  that  a 
compliance  with  it  is  indispensable.  Atlantic,  etc.,  R.  Co.  v. 
SuUivant,  5  Ohio  St.  276 ;  The  State  v.  Lee,  21  Ohio  St.  662 ; 
Raccoon,  etc.,  Co.  v.  Eagle ;  The  State  v.  Cen.  O.  Association,  29 
Ohio  St.  238,  399 ;  People  v.  Chambers,  42  California,  201. 

The  discussion  by  counsel  has  taken  a  wide  range,  and  many  ad- 
ditional reasons  have  been  suggested  in  support  <3  the  views  here 
stated ;  but  let  what  is  written  suflSce. 

Judgment  of  ouster. 

White  and  Mcllvaine,  J  J.,  concur  in  the  judgment  on  the  grounds 
stated  in  the  first  proposition.  As  to  the  second,  as  applied  to  the 
case,  they  express  no  opinion.  They  also  concur  m  the  third 
proposition. 

Johnson  and  Longworth,  JJ.,  concur  in  the  judgment  on  the 
grounds  stated  in  the  second  and  third  propositions,  but  do  not 
concur  in  the  first.  They  prepared  the  following  separate  opin- 
ions: 

Johnson,  J. — ^In  my  opinion,  section  8379  of  the  Revised  Stat- 
utes should  be  construed  so  as  to  hold : 

1.  A  railroad  company,  having  the  exclusive  right  to  manage, 
control,  and  operate  a  line  of  railroad  in  perpetuity,  whether  such 
right  is  acquired  by  having  constructed,  purcnased,  or  permanently 
leased  the  same  or  part  thereof,  may  consolidate  the  same  with 
another  line  when  the  two  lines  are  so  constructed  as  to  admit  the 
passage  of  burden  or  passenger  cars  over  both  of  said  lines,  contin- 
uously, without  break  or  interimption. 

2.  *Dut  if  such  lines  are,  in  their  general  features,  parallel  and 
competing,  they  are  not  continuous  within  the  true  intent  and 
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meaning  of  section  3379  of  the  Bevified  Statutes,  and  henoe  cannot 
be  consolidated. 

The  facts  of  this  case  show  that  the  Cleveland,  ColnmbuB,  Cin- 
cinnati and  Indianapolis  Ey.  Co.  owned  a  line  of  railroad  from 
Cleveland  to  Springneld,  and  had  acquired  by  contracts  or  leases, 
the  right,  in  perpetuity,  to  mana^  and  operate  a  railroad  from 
Springfield,  via  Dayton,  to  Cincinnati.  The  line  thus  acquired 
was  an  extension  of  the  line  it  owned,  and  the  two  together  consti- 
tuted one  continuous  line  from  Cleveland  to  Cincinnati,  and  was 
in  legal  eSect'an  extension  of  the  Cleveland,  Columbus,  Cincinnati 
and  Indianapolis  K.  B. 

The  Cincinnati,  Hamilton  and  Dayton  B.  B.  owned  a  line  from 
Cincinnati  to  Dayton,  and  had,  by  contract,  acquired  a  like  right 
to  the  railroad  from  Dayton  to  Toledo.  This  constituted  a  contin- 
uous line,  under  the  perpetual  mana^ment  and  control  of  the 
Cincinnati,  Hamilton  and  Dayton  Co.  from  Cincinnati  to  Toledo, 
and  in  legal  effect  was  an  extension  of  the  line  of  the  Cincinnati, 
Hamilton  and  Dayton  road  to  Toledo.  Each  new  line  had  for  its 
terminus  on  the  Ohio  river  the  citv  of  Cincinnati,  and  on  Lake 
Erie  one  had  Cleveland,  the  other  Toledo.  At  the  southern  termi- 
nus, and  to  Dajton,  they  were  parallel  and  competing  for  all  freight 
and  passengers  to  Lake  Erie.  At  Toledo  and  Cleveland  they  were 
competitors  for  business  to  Dayton  and  CincinnatL  Neither  of 
these  lines  is,  as  to  the  other,  a  continuing  line.  By  a  consolida- 
tion they  do  not  constitute  one  continuous  line,  but  two  parallel 
and  competing  lines. 

If  these  lines  can  be  consolidated,  the  new  or  consolidated  com- 
pany does  not  then  have  one  continuous  line,  but  two  lines,  parallel 
m  tneir  general  features,  neither  of  which,  as  to  the  other,  is  a  con- 
tinuous One,  nor  is  either  as  to  the  other  an  extension. 

The  intent  of  this  section  of  the  statute  is,  to  authorize  a  con- 
solidation when  the  lines  are  so  constructed  as  to  admit  the  passage 
of  burden  or  passenger  cars  over  two  or  more  of  them  continuous^, 
i.e.,  the  two  Imes  so  consolidated  will,  each  as  to  the  other,  be  an 
extension,  and  provide  for  continuous  transit  under  a  single  man- 
agement and  control,  thus  affording  to  the  public  greater  facilities 
for  travel  and  business,  "without  break  or  interruption,"  and 
greater  unity  and  economy  of  management.  Continuity  of  transit 
and  eflBciency,  responsibility  and  economy  in  the  transaction  of 
business,  under  a  single  management,  are  the  objects  to  be  accom- 
plished. Consolidation,  which  thus  promotes  the  convenience  of 
the  public,  is  for  the  public  benefit  and  is  authorized,  while  that 
whicn  does  not  provide  for  continuity  of  transit  without  break  or 
inteiTuption,  but  combines  parallel  and  competing  lines,  creates  a 
monopoly,  which  is  against  the  public  policy  of  the  state. 

The  statute  is  addressed  to  corporations  naving  the  capacity  to 
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accomplish  the  main  object,  the  continuous  transit  without  break 
or  interruption. 

The  lessor  company  of  a  given  line  has  neither  capacity  nor 
power  to  do  this.  It  has,  by  a  lease  or  contract  of  a  permanent 
nature,  divested  itself  of  any  power  to  furnish  such  transportation. 

The  franchise  to  maintain  and  operate  a  railroad  over  the  leased 
line  passed,  with  the  tangible  property,  to  the  lessee  company.  It 
alone  can  furnish  the  desired  transportation. 

The  franchise  or  power  to  consolidate  must  exist  in  the  corpora^ 
tion  having  such  lines  as  may  be  united,  so  as  to  furnish  that  con- 
tinuity of  transportation  which  it  was  the  purpose  of  the  statute 
to  provide  for.  A  lessor  company  could  not  do  this.  A  lessee 
company,  having  absolute  control,  during  the  life  of  the  lessor 
company,  can  fully  accomplish  this  object,  and  I  see  no  reason 
why  it  may  not  consolidate  when  this  continuity  of  transit  will  be 
provided,  which  was  the  primary  object  of  the  statute. 

LoNGWOBTH,  J. — ^I  concur  with  my  brethren  that  judgment  of 
ouster  should  be  rendered,  but  not  upon  the  ground  set  forth  in 
the  first  paragraph  of  the  syllabus ;  and  I  agree  with  the  opinion 
of  Judge  Johnson.  I  only  desire  to  add  one  consideration  to  what 
has  been  said  by  him. 

In  construing  a  statute  it  is  always  well  to  consider  the  object 
to  be  attained  by  legislation.  In  this  case  it  is  evident  tliat  the 
object  (or  at  least  one  object)  was  to  enable  trains  of  care  to  pass 
continuously,  without  break  or  interruption,  over  the  lines  of  road 
of  the  companies  desiring  to  become  consolidated.  As  the  lessee 
companies  actually  operate  the  roads,  of  which  they  alone  have 
possession  and  control,  they  must  certainly  be  the  owners  of  such 
lines  within  the  contemplation  of  section  3379.  A  consolidation 
of  lessor  companies  could  accomplish  no  conceivable  practical  re- 
sult, seeing  tnat  they  do  not  operate  the  roads,  and  never  can,  at 
least  while  the  leases  are  in  force.  This  drives  me  to  the  conclu- 
sion that  the  "  lines  of  road  of  any  railroad  companies"  mentioned 
in  the  statute,  refer  to  lines  held  under  perpetual  lease,  where  the 
lessee  has  sole  possession  and  control  of  their  operation,  as  well  as 
to  Unes  held  and  owned  by  title  in  fee  simple.  I  concede  that  the 
title  must  exist  in  perpetuity,  since  the  consolidated  corporation 
will,  in  contemplation  of  law,  endure  forever. 

This  being  true,  it  follows  that  the  "  lines  of  road "  in  question 
extend  from  Cincinnati  to  Cleveland  and  Toledo,  respectively; 
thai  they  are  competing,  and  in  their  general  features  parallel ; 
and  their  consolidation  is  open  to  the  objections  so  well  announced 
and  discussed  in  the  opinion  of  the  Cmef  Justice  and  of  Judge 
Johnson. 
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(87  Okia  6iaU  Bqn.  649.     January  Tmrm,  1888.) 

A  ndlroad  company  may  be  sued  in  any  county  throogh  or  into  which  its 
road  passes,  withoat  regard  to  the  nature  of  the  cause  of  action. 

The  appointment  of  a  reoeiyer  to  take  from  the  defendant  the  poooca 
■ion  of  his  property,  cannot  be  lawfully  made  without  notice,  unless  the  de- 
lay requirea  to  gire  such  notice  will  result  in  irreparable  loss. 

In  an  action  to  prevent  the  consolidation  of  railroad  companies,  the 
election  of  directors  for  the  new  company,  at  a  meeting  of  the  stockholders 
held  under  section  8383  of  the  Revised  Statutes,  will  not  justify  such  an 
appointment  against  either  of  the  companies,  on  the  ground  that  part  of  the 
stockholders  participating  in  the  meeting  have  been  inhibited  from  doings 
so  by  injunction. 

Ebbob  to  the  Court  of  Common  Pleas  of  Franklin  county. 

The  original  petition  was  filed  in  the  conrt  of  common  pleas  of 
Franklin  connty,  on  October  19,  1881,  by  Hugh  J.  Jewett  and  R. 
Suydam  Grant,  who  sue  in  their  own  behalf  as  stockholders  in  the- 
Cleveland,  Colnmbns,  Cincinnati  and  Indianapolis  By.  Co.,  and  in 
behalf  of  other  stockliolders  who  mi^ht  come  in  and  contribute  to 
the  expenses  of  the  action.  The  defendants  are  the  said  railw^ 
company,  the  Cincinnati,  Hamilton  and  Dayton  R.  R.  Co.,  J.  H. 
Devereux,  George  H.  Russell,  F.  H.  Short  and  Stevenson  Burke. 

The  petition  is  founded  upon  the  attempted  consolidation  of 
the  two  companies  named,  and  sets  out  the  steps  taken  to  effect 
such  consoliaation.  The  material  facts  are  found  stated  in  the 
case  »of  State  ex  reL  Attorney-General  v.  Vanderbilt,  decided  at 
this  term,  ante. 

The  case  last  named  was  instituted  after  the  bringing  of  this- 
action,  and  it  was  therein  adjudged  that  the  attempted  consolidatioa 
of  said  corporations  was  unauthorized  and  invalia. 

The  object  of  the  petition  in  this  case  was  to  prevent  the  elec- 
tion of  a  board  of  directors  of  the  consolidated  company,  known 
as  the  Ohio  Ry.  Co.,  at  a  meeting  of  the  stockholders  to  be  held  at 
Cleveland,  on  October  20,.1881.  The  petition  avers  that  Devereux 
is  a  stockholder,  director  and  the  president  of  both  companies,  and 
that  said  Burke  is  vice-president  of  the  first-named  company,  that 
said  Bnssell  is  the  secretary  of  the  first-named  company,  and  said 
Short  is  secretary  of  the  last-named  company. 

The  petition  also  contains  the  f ollowm^  averment :  ^^  That  not 
only  is  the  said  pretended  consolidation  ulegal  by  reason  of  the 
matters  and  things  hereinbefore  set  forth,  but  also  the  interests  of 
these  plaintiffs,  as  stockholders  aforesaid  in  the  said  defendant^ 
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the  Cleveland,  Columbtis,  Oincinnati  and  Indianapolis  By.  Co., 
will  be  greatly  prejudiced  and  irreparably  injtired  by  reason  of  the 
fnrthenng  and  completing  of  said  pretended  consolidation.  That 
under  the  said  agreement  of  consolidation,  it  is  intended  to  con-, 
solidate  or  unite  the  two  corporations  defendant  into  one  pretended 
corporation,  with  a  single  management  of  the  said  corporations,  to 
keep  but  one  set  of  books  of  the  earnings  of  the  two  lines  of  rail- 
way, and  thereby  to  confuse  the  earnmgs  and  expenses,  respec- 
tively, of  the  said  corporations  defendant,  and  to  make  the  property 
and  earning  of  each  of  the  said  corporations  liable  for  tne  debts 
and  obligations  of  the  other.  That  the  debts  and  obligations  of 
the  defendant,  the  Cincinnati,  Hamilton  and  Dayton  K.  R.  Co., 
are  actually  much  gi*eater  than  those  of  the  Cleveland,  Cohmibus, 
Cincinnati  and  Indianapolis  Ry.  Co.,  and  that  it  will  be  greatly  to 
tlie  damage  of  these  plaintiflEs  to  have  the  stock  of  the  two  cor- 
porations consolidated,  and  the  earnings  of  the  properties  of  the 
respective  corporations  amalgamated  and  confused."  And  asks 
that  the  said  corporations  defendant,  and  their  respective  directors, 
stockholders  and  officers,  be  forever  enjoined  and  restrained  from 
doing  any  act  toward  the  completion  of  the  said  pretended  consoli- 
dation, or  any  consolidation  oi  the  said  corporations  defendant,  or 
for  the  election  of  any  board  of  directors,  of  the  said  pretended 
Ohio  Ry.  Co.,  and  from  surrendering  the  possession  of  the  railways 
and  properties,  books,  papers  and  records  of  the  said  corporations, 
or  either  of  them,  to  the  said  alleged  Ohio  Ry.  Co.,  or  to  any 
board  of  directors  or  officers  pretenoing  or  claiming  to  represent 
the  same. 

And  the  defendants,  J.  H.  Devereux,  Stevenson  Burke,  George 
H.  Russell,  and  F.  H.  Short,  be  and  each  of  the  same  be  forever 
enjoined  and  restrained  from  in  any  way  furthering,  aiding,  pro- 
moting, or  participating  in  the  said  meetings,  called  as  aforesaid. 
An  ex  parte  temporary  injunction  was  allowed,  as  prayed  for,  at 
the  time  of  filing  the  petition.  And  on  the  same  day  service  was 
made  on  Cleveland,  Columbus,  Cincinnati,  and  Indianapolis  Rail- 
way Company,  at  Franklin  county,  and  on  the  other  defendants  on 
the  morning  of  the  20th  of  October  in  Cuyahoga  county,  before 
the  meeting  for  the  election  of  director. 

On  October  22,  1881,  the  plaintiffs,  by  leave  of  the  court,  filed 
a  supplemental  petition,  in  which  it  was  stated  in  substance  that 
notwithstanding  the  injunction  and  service  thereof,  the  meeting 
for  the  election  of  directors  of  the  Ohio  Railway  Company  was 
held  at  the  time  and  place  appointed  for  that  purpose  in  which  the 
said  Devereux,  Burke,  Russell,  and  Short  participated.  That  all 
the  stockholders  assembled  at  said  meeting  were  notified  of  the 
filing  of  said  petition  and  the  allowance  of  said  injunction  before 
proceeding  to  such  election.    That  directors  were  elected  at  such 
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meetiDg'for  the  Ohio  Bailway  Company  whose  names  are  set  forth 
and  who  are  asked  to  be  made  defendants. 

It  is  also  averred :  "  That  said  pretended  directors  and  offieere  of 
said  pretended  new  corporation  intend  to,  and  unless  stopped  by 
the  effective  intervention  of  this  court,  will  take  control  and  man- 
a^ment  of  the  property,  franchises,  and  assets,  of  every  kind,  of 
the  two  railroad  companies,  defendants  in  this  case,  in  the  name  of 
said  pretended  new  corporation,  and  will  abandon  and  cause  to  be 
dissolved  the  two  railway  companies,  defendants  in  this  case. 
Plaintiffs  say  that  by  reason  of  facts  stated  in  the  original  petition, 
the  said  two  railroad  companies,  defendants,  have  not  been  con- 
solidated, nor  can  they  be ;  that  the  meeting  stated  in  the  original 
petition,  wherein  their  stockholders  voted  to  ratify  the  agreement 
for  consolidation,  and  the  votes  there  given,  as  well  as  the  votes 
cast  at  the  meeting  on  October  20, 1881,  at  Cleveland,  hereinbefore 
described,  were  without  legal  validity  or  effect,  either  to  dissolve 
the  old  companies  or  to  create  a  new  one." 

The  appointment  of  a  receiver  was  prayed  for,  to  take  possession 
and  control  of  the  Cleveland,  Columbus,  Cincinnati,  and  Indianap- 
olis Railway  Company's  road,  and  of  all  other  roads  leased  or  held 
by  it,  and  of  all  oi  its  property  of  every  kind  and  nature  whatso- 
ever, and  to  hold  and  operate  said  roads  under  the  direction  of  the 
court  until  further  ordered ;  and  for  such  orders  of  injunction  as 
would  enable  the  receiver  to  fulfil  the  duties  of  his  appointment. 

At  the  time  of  the  filing  of  the  supplemental  petition  an  ap- 
pointment ex  parte  of  a  receiver  was  made  as  prayed  for,  and  such 
orders  entered  as  would  enable  him  to  take  control  of  all  the  prop- 
erty and  rights  of  the  said  company,  and  to  fully  perform  the  du- 
ties of  his  appointment. 

The  receiver  gave  bond,  and  was  duly  qualified  as  required  by 
the  court. 

On  application  to  this  court  leave  was  granted  to  the  plaintifib 
in  error  to  file  the  present  petition  in  error  to  reverse  the  order  ap- 
pointing the  receiver,  and  all  orders  founded  upon  and  in  execution 
of  said  appointment ;  and  the  execution  of  the  duties  of  said  ap- 
pointment, and  of  said  orders,  were  stayed  until  the  petition  m 
error  could  be  heard. 

Harrison,  Olds  &  Marsh,  for  plaintiff  in  error. 

The  court  had  no  jurisdiction  of  the  persons  named  as  defend- 
ants in  either  the  original  or  supplemental  petition.  The  action 
was  not  "  rightly  brought"  in  the  county  of  Franklin,  according  to 
the  provisions  of  ch.  5,  div.  2,  tit.  I.  Kev.  St.  It  was  one  wmch 
"  must  be  brought  in  the  county  in  which  a  defendant  resides  or 
may  be  summoned."  Section  5031.  None  of  the  defendants  re- 
side in  the  county  of  Franklin,  and  none  of  them  could  be  sum- 
moned therein.  True,  two  summonses  were  issued  against  the 
Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Railway  Com- 
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pany,  directed  to  the  sherifi  of  Franklin  county ;  one  of  which  was 
retnrned  served  upon  "a  regular  freight  agent,*'  and  the  other 
upon  "  an  agent"  of  the  company.  But  if,  when  the  action  was 
conunenced,  said  company  was  still  a  railroad  corporation  for  all 
purposes  (which  we  controvert),  and  its  road  passed  into  Franklin 
county,  and  it  had  "  a  regular  freight  agent"  therein,  upon  whom 
summons  was  served,  these  facts  did  not  entitle  the  plaintiflEs  to 
bring  their  action  in  that  county,  for  two  reasons :  1.  Section  5026 
provides  that  "  an  action  other  than  one  of  those  mentioned  in  the 
first  four  sections  of  this  chapter  [of  whicl\  the  action  below  was 
not  one],  against  a  corporation  created  under  the  laws  of  this  State, 
may  be  brought  in  the  county  in  which  such  corporation  is  situate, 
or  nas  or  had  its  principal  office  or  place  of  business."  Section 
5027  qualifies  the  foregoing  general  provision  of  section  5026,  to 
a  certain  extent  only ;  that  is  to  say,  it  authorizes  an  action  to  be. 
brought  against  a  railroad  company  "in  any  county  through  or 
into  which  such  road  passes,"  only  when  the  action  is  "  for  an  in- 

{'ury  to  the  persons  or  property  upon  the  road  or  line,  «r  upon  a 
lability  as  carrier."  This  qualification  was  intended  for  the  con- 
venience and  protection  of  persons  in  whose  favor  rights  of  action 
accrue  against  a  railroad  company  in  operating  its  road  and  carry- 
ing on  its  business.  It  certainly  was  not  intended  to  authorize  an 
action  to  be  brought  jointly  against  natural  persons  and  such  com- 
pany, on  other  causes  of  action  than  those  enumerated,  in  any  other 
county  than  that  in  which  such  other  person  "  resides  or  may  be 
summoned  "  (section  5031),  or  in  the  county  where  the  company 
resides,  and  service  C£n  be  made  on  it  under  section  5026.  Sec- 
tions 5027  and  5031  must  be  construed  together.  When  an  action 
is  brought  against  two  or  more  defendants,  and  neither  of  them 
resides  in  the  county  in  which  the  action  is  brought,  and  the  sum- 
mons cannot  be  legally  served  upon  either  of  them  in  that  county, 
the  court  does  not  acquire  jurisdiction  over  either  of  the  defend- 
ants. The  court  had  no  jurisdiction  to  make  the  order  appointing 
a  receiver,  until  all  persons  who  would  be  directly  and  legally  af- 
fected by  it  were  before  the  court.  But  the  order  in  question  was 
made  before  the  persons  who  were  made  defendants  to  the  supple- 
mental petition  were  served  with  process,  and  even  before  process 
was  issued  against  them.  As  to  them  at  least,  the  action  was  not 
then  actually  pending.  Eobinson  v.  Orr,  16  Ohio  St.  284,  288 ; 
Bennett  v.  Williams,  5  Ohio,  461. 

The  order  in  question  is  void  also  for  the  reason  that  no  notice 
was  given  to  the  defendants,  or  either  of  them,  that  an  application 
would  be  made  for  the  appointment  of  a  receiver.  The  order  was 
made  before  any  of  the  parties  were  required  to  appear  in  an  ac- 
tion, and  before  any  process  at  all  had  been  issued  against  some 
of  them.  This  precise  question  has  not  been,  so  far  as  we  are 
aware,  decided  by  this  court.     But  the  court  has  recognized  and 

8  A.  &  £.  R  Cas.— 45 
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eetablished  principles  which  are  decisive  of  the  point  Lessee  of 
Patterson  v,  Prather,  11  Ohio,  35.  The  following  cases  decide 
that  such  a  proceeding  as  that  now  under  review  is  not  within  the 
judicial  power  of  any  one,  and  is  a  pure  usurpation.  People  r. 
Simonson,  10  Mich.  201 ;  Sailing  v.  Johnson,  25  Mich.  489 ;  Peo- 
ple ex  rel.  v.  Judge  of  St.  Clair,  31  Mich.  456  ;  Bariy  t?.  Briggs, 
22  Mich.  456 ;  Gravenstein's  Anneal,  49  Penn.  St.  310 ;  Wbite- 
head  v.  Wooten,  43  Miss.  523;  Hyslop  v.  Hoppock,  5  Ben.  447. 
A  motion  for  the  appointment  of  a  receiver  is  special,  and,  there- 
fore, notice  of  it  must  be  given  to  all  necessary  and  interested  par- 
ties. Tibbals  v.  Sargeant,  14  K  J.  Eq.  449 ;  2  Brown  Ch.  Pr. 
883  ;  Buxton  v,  MouKhouse,  Coop.  41 ;  Devoe  v.  Ithaca,  etc.,  R  It. 
Co.,  5  Paige,  521 ;  2  Daniell  Ch.  Pr.  1735 ;  High  on  Receivers, 
§  111.  The  code  has  not  altered  the  practice  in  the  appointment 
of  receivers  so  far  as  notice  to  the  parties  to  be  affected  is  con- 
cerned. The  appointment  must  still  be  made  according  to  the 
principles  and  practice  of  courts  of  chancery,  as  established  and 
existing  when  the  code  took  eflEect.  So  held  under  the  New  York 
code.  Kemp  v,  Harding,  4  How.  Pr.  178.  The  usages  of  courts 
of  equity,  both  as  to  the  manner  of  appointing  and  discharging  a 
receiver,  where  it  is  not  otherwise  provided  by  statute,  are  appli- 
cable to  cases  arising  under  the  code.  C,  S.  &  C.  R.  R.  Co.  v. 
Sloan,  31  Ohio  St.  1.  It  is  apparent  tliat  the  court  below  made 
the  order  appointing  a  receiver  solely  because  it  was  supposed  that 
the  original  restraining  order  had  been  violated  by  the  stockholders 
of  the  Ohio  Railway  Company  holding  an  election  for  directors 
thereof.  And  this,  too,  when  the  directors  of  the  C,  C,  C.  &  I. 
Ry.  Co.  were  not  defendants  in  the  action ;  and  when  it  is  not 
even  alleged,  much  less  made  to  appear,  that  they  did  anything  in 
disobedience  of  the  original  restraining  order,  or  that  they  intended 
or  contemplated  surrendering  the  possession,  management,  and  con- 
trol of  the  road  until  the  controverted  right  of  the  Ohio  Railway 
Company  should  be  judicially  determined.  This  latter  fact,  of  it- 
self, shows  that  the  order  of  the  c^urt  below  was  wholly  unauthor- 
ized. 

Converse,  Booth  &  Keating,  for  defendant  in  error. 

I.  On  October  22,  the  date  of  the  orders  complained  of,  there 
was  an  action  pending.  The  plaintiffs  had  conmienced  their  action 
by  filing  a  petition,  and  causing  writs  of  summons  to  be  issued 
thereon,  which  were  duly  served  on  the  several  defendants  named 
in  ihe  petition,  on  the  19th  and  20th  of  October.  The  provisions 
of  the  code,  relating  to  the  commencement  of  civil  actions,  had  been 
fully  compUed  wiSi.  Rev.  Stat.  §§  4987,  5035,  5037, 5038,  5040, 
5044,  557t.  The  statutory  provisions  now  in  force,  determining 
when  personal  actions  may  be  brought  against  domestic  corpora- 
tions are  Rev.  Stat.  §§  5026,  5027. 

II.  Was  the  court  warranted  in  appointing  a  receiver,  and  allow- 
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ing  the  restraining  order  of  October  22,  without  notice?  1.  Notice 
of  the  application  for  an  injunction  is  not  required  in  this  state  ; 
on  the  contrary,  the  power  to  allow  an  order  of  injunction  without 
notice  to  adverse  parties  is  clearly  recognized  by  our  statute  law. 
Kev.  Stat.  §§  5574,  5575,  5578 ;  High  on  Injjunctions  (2d  ed.), 
§§  1575,  1578,  1579.  2.  Notice  of  the  application  for  the  appoint- 
ment of  a  receiver  is  generally  required,  but  courts  may,  in  their 
discretion,  in  cases  of  grave  emergency  and  under  circumstances 
rendering  such  a  summarv  proceeding  necessary,  make  the  appoint- 
ment witnout  notice.  Hign  on  Receivers,  §§  106,  111 ;  People  v, 
Norton,  1  Paige,  17 ;  Gibson  v.  Martin,  8  Paige,  481 ;  Verplanck 
-».  Ins.  Co.,  2  Paige,  438 ;  Johns  v.  Johns,  23  Ga.  31.  On  Octo- 
ber 19,  the  court  of  common  pleas  rishtly  held  that  the  Ohio  Ry. 
Co.  had  not  yet  succeeded  to  the  rignts,  privileges  and  franchises 
of  the  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Ey. 
Co.,  and  the  Cincinnati,  Hamilton  and  Dayton  Ky.  Co.  K. 
R.  Co.  V.  Brown,  26  Ohio  St.  224,  239.  But  on  October  22, 
on  the  showing  made  in  the  affidavits  and  supplemental  petition, 
it  clearly  appeared  that  the  Cleveland,  Columbus,  Cincinnati  and 
Indianapolis  Ry.  Co.  no  longer  claimed  the  right  to  control  its 
large  property  interests,  assets  and  valuable  franchises,  and  was 
aboat  to  surrender  possession  thereof  to  the  pretended  new  com- 
pany. It  would  not  have  been  reasonable  in  such  an  emergency 
to  require  the  plaintiflEs  below  to  notify  the  Cleveland,  Columbus, 
Cincinnati  and  Indianapolis  Ry.  Co.,  a  corporation  that,  through 
its  officers  and  agents,  denied  their  own  existence,  of  the  applica- 
tion for  the  appointment  of  a  receiver.  The  doctrine  is  well  settled 
that  a  receiver  may  be  appointed  without  notice,  when  the  party 
to  be  affected  thereby  is  beyond  the  jurisdiction  of  the  court,  or  in 
case  of  great  emergency,  even  if  the  adverse  party  be  within  the 
jurisdiction  of  the  court.  The  showing  made  to  the  court  of  com- 
mon pleap,  on  October  22,  was  sufficient  to  justify  that  court  in 
appointing  a  receiver,  without  notice  to  the  company  which  had 
attempted  to  commit  suicide,  and,  through  its  officers,  claimed  that 
its  purpose  had  been  accomplished.  A  strong  probability,  amount- 
ing almost  to  a  certainty,  that,  unless  a  receiver  be  appointed,  a 
corporation  will,  within  a  few  hours,  in  violation  of  law,  surrender 
complete  possession  and  control  of  property  worth  millions  of  dol- 
lars, is,  we  submit,  a  "  grave  emergency."  If  the  emergency  was, 
as  we  claim,  sufficient  to  justify  the  appointment  without  notice  to 
the  corporation  itself,  then  it  was  not  error  to  make  such  appoint- 
ment without  notice  to  the  other  parties  defendant. 

III.  Did  the  petition  and  supplemental  petition  state  facts 
sufficient  to  authorize  the  appointment  of  a  receiver  ?  The  plain- 
tiffs below  claimed  relief,  by  injunction,  and  the  appointment  of  a 
receiver,  on  the  ground  that  the  proposed  consolidation  was  not 
authorized  by  law,  and,  if  consummated,  would  cause  irreparable 
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injiu^  to  the  stockholders  of  the  Cleveland,  Colambus,  Cincinnati 
and  Indianapolis  Ky.  Co.  On  the  showing  made  in  the  common 
pleas,  the  plain  tiflEs  below  were  entitled  to  the  appointment  of  a 
receiver.  The  corporation  had  ceased  to  act.  Tne  president  and 
chief  officers  and  a  majority  of  the  stockholders  assumed  that  the 
property  and  franchises  of  the  company  had  vested  in  another  cor- 
poration, and  were  proceeding,  without  authority  of  law  and  in 
violation  of  the  order  of  the  court,  to  surrender  to  strangers  the 
property  of  the  defendant  company,  to  the  irreparable  injury  of 
its  stockholders.  It  is  a  well-established  rule  of  law  that  where  a 
corporation  ceases  to  act  as  such,  and  there  are  no  persons  author- 
ized to  conduct  its  affaire  and  preserve  its  property,  a  receiver  will 
be  appointed  for  that  purpose ;  and  on  reason  the  duty  of  the  court 
to  appoint  a  receiver  is  even  more  imperative  where  a  corporation 
ceases  to  act  as  such,  and  its  officere,  wno  are  charged  with  the  duty 
of  conducting  its  affairs  and  preserving  its  property,  betray  their 
trust  and  neglect  and  refuse  to  perform  their  duty.  And  a  court 
will  act  more  promptly  in  granting  such  relief  when  the  adverse 
parties  are  in  contempt  of  court  for  violating  its  orders.  High  on 
Keceivere,  §§  15,  366 ;  2  Kedfleld  on  Kailways,  360,  361 ;  Conro 
V.  Gray,  4  How.  Pr.  166  ;  Penn  v.  Whiteliead,  12  Gratt.  74-83 ; 
Stevenson  v.  Davison,  18  Watt,  819. 

IV.  Did  the  petition  and  supplemental  petition  state  facts  suffi- 
cient to  authorize  the  allowance  of  the  restraining  order  of  October 
22  ?  The  order  allowed  against  the  Cleveland,  Coluqabus,  Cincin- 
nati and  Indianapolis  Ey.  Co.,  its  trustees,  directors,  officers,  man- 
agers, attorneys,  agents,  servants  and  employees,  restraining  them 
from  collecting  or  paying  out  moneys,  and  from  delivering  the 
property  of  the  company  to  any  peraon  except  the  receiver,  was  a 
proper  order  to  be  made  in  connection  witn  the  appointment  of 
the  receiver.  The  facts  were  such  bs  to  justify  a  court  of  equity 
in  interfering,  by  injunction,  to  protect  the  interests  of  complain- 
ing stockholders.  The  relief  granted  was  clearly  within  the  doc- 
trine stated  in  the  following  authorities :  Pierce  on  Railways,  Y3, 
520 ;  High  on  Injunctions  (2d  ed.),  §§  605,  1203,  1207 ;  Ang.  & 
Ames  on  Corp.  §  391 ;  Ward  v.  Society  of  Attys.,  1  Collyer,  370 ; 
Wright  V.  Oroville,  40  Cal.  20 ;  Rev.  Stats,  of  Ohio,  §  5006 ; 
Green's  Brice's  Ultra  Vires,  653. 

E.  A.  Ferguson,  also  for  defendant  in  error. 


Whtte,  J. — The  onljr  question  before  us  for  determination 
lates  to  the  order  appointing  the  receiver,  and  the  orders  made  in 
aid  of  such  appointment. 

Whether  the  service  of  process  upon  the  original  defendants, 
Devereux,  Burke,  Short  and  Russell,  in  Cuyahoga  county,  was  eiBfeo- 
tive  to  subject  them  to  the  jurisdiction  of  the  court  issuing  the 
process,  is  not  before  us  for  consideration  ;  that  branch  of  the  case 
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is  still  in  the  court  of  common  pleas.  The  only  parties  interested 
in  the  question  of  the  appointment  of  the  receiver,  are  the  Cleve- 
land, (Jolumbas,  Cincinuati  and  Indianapolis  Ey.  Co.,  and  the 
original  plaintiffs  Jewett  and  Grant.  The  company,  for  any  cause 
of  action  against  it,  was  brought  into  court  under  the  last  clause  of 
section  5027  of  the  Keyisea  Statutes,  which  provides,  that  "  an 
action  against  a  railroad  company  may  be  brougnt  in  any  county 
through  or  into  which  such  road  or  line  passes,'^ 

The  meeting  held  at  Cleveland  was  a  meeting  of  the  stockholders 
only.  The  corporations  had  no  corporate  duty  to  perform  at  the 
meeting.  The  object  of  the  meeting  was  to  comply  with  section 
3383  01  the  He  vised  Statutes.  The  section  provides  for  a  meeting 
of  the  stockholders  of  the  original  companies,  at  a  time  and  place 
to  be  fixed  by  themselves,  to  elect  directors  and  other  officers  of 
the  new  company  formed  by  the  consolidation  ;  and  it  is  declared 
that  the  "  election  shall  be  conducted  in  such  a  manner  as  may  be 
prescribed  by  the  stockholder  at  such  meeting." 

The  ground  of  action  stated  in  the  petition  was  the  invalidity  of 
the  consolidation.  This  invalidity  arose  from  the  incapacity  of  the 
corporations,  under  the  statute,  to  effect  such  consolidation.  There 
being  no  power  to  consolidate,  the  original  corporations  continued 
to  exist  m  their  integrity,  with  all  tneir  rights  of  property  and 
franchises.  As  such  corporations  they  were  respectively  enjoined, 
under  the  original  petition,  "  from  surrendering  the  possession  of 
the  railways  and  properties,  books,  papers  and  records  of  the  said 
corporations,  or  either  of  them,  to  tne  said  alleged  Ohio  Ry.  Co., 
or  to  any  board  of  directors  or  officers  pretendmg  or  claiming  to 
represent  the  same." 

The  alleged  violation,  at  the  meeting,  of  the  injunction,  by  the 
defendants,  Devereux,  Burke,  Short  and  Russell,  did  not  consti- 
tute ground  against  the  corporation  of  which  they  were  stockhold- 
ers, for  the  appointment  of  the  receiver ;  and  it  was  only  in  the 
capacity  of  stockholders  that  they  acted  or  had  any  authority  to 
act  at  the  meeting. 

It  does  not  appear  who  constituted  the  other  directors  of  the 
defendant  company ;  nor  is  it  averred  that  the  company  or  any  of 
the  directors  were  intending,  in  violation  of  the  injunction  against 
the  company,  to  surrender  or  transfer  its  propertv  to  the  afleged 
Ohio  R.  R.  Co.,  its  directors  or  officers.  No  such  transfer  could 
be  effected  by  operation  of  the  statute,  for  the  consolidation  was 
not  authori2ed  by  the  statute. 

There  was  no  obstacle  to  giving  notice  to  the  company  before 
acting  on  the  appointment  or  a  receiver.  No  fraud  or  insolvency 
was  (barged  against  any  of  the  parties ;  nor  that  the  property  of 
the  company  was  in  (ianger  of  removal  beyond  the  jurisdiction  of 
the  court,  or  of  otherwise  bein^  lost.  The  controversy  was  solely 
as  to  the  effect  of  the  attempted  consolidation. 


710  BRIOHTHOPE  BT.  CO.  V.  BOGEBS. 

Under  the  circumstances  of  the  case,  the  appointment  of  the  re- 
oeiver  was  an  unwarranted  exercise  of  judicial  power,  which  it  is 
the  dnty  of  this  court  to  reverse  and  set  aside.  B.  R.  Co.  v.  Sloan, 
81  Ohio  St.  15;  Yerplanck  v.  Insurance  Co.,  2  Paige,  438. 

Judgment  accordingly. 


Bbighthopb  Ry«  Go. 
Kooebs. 

(Advance  Cote,  Virginia,    1882.) 


An  insurance  company  which  has  paid  the  assured  the  amount  due  him 
upon  the  policy  can  maintain  an  action  for  reimbursement,  in  the  name  of 
the  assured,  aeainst  the  person  by  whose  misconduct  or  negligence  the  loss 
was  occasioned. 

It  is  admissible,  in  an  action  for  damages,  caused  by  a  railway  fire,  to  show 
that  the  defendant's  locomotive,  on  other  occasions  than  that  for  which  the 
action  was  brought,  emitted  sparks  and  communicated  fire  along  the  track 
and  right-of-way. 

It  is  incumbent  on  a  railroad  company  to  use  all  practicable  and  reasonable 
precautions  to  prevent  injury  to  the  property  along  their  right-of-way  by  fire 
from  their  locomotives :  (a)  by  keeping  their  road  and  right-of-way  clear 
from  all  accumulation  of  combustible  materials;  (b)  by  using  the  most 
approved  aud  best  mechanical  appliances  and  safeguards,  in  the  nature  of 
ash  pans  and  spaik  arresters,  such  as  are  generally  adopted  by  and  used  upon 
modem  railroads  in  this  country ;  and  a  failure  to  do  so  is  negligence,  and 
will  render  it  liable  in  damages  for  a  fire  consequent  thereupon. 

This  was  a  writ  of  error  to  a  judgment  rendered  by  the  circuit 
court  of  Chesterfield  county,  in  a  suit  brought  by  Geo^  J.  Ro- 
gers, who  sues  for  the  benefit  of  the  Watertown  Fire  ^surance 
Company,  of  New  York,  against  the  Brighthope  Ey.  Co.  The 
facts  of  the  case,  other  than  than  those  stated  in  the  opinion,  and 
which  are  necessary  to  be  known  for  a  proper  understanding  of 
the  points  decided,  are  these :  Rogers  had  a  lot  of  cord-wood  cut 
and  piled  on  the  line  of  the  Brighthope  Ry.  Co.,  which  he  insured 
with  the  Watertown  Fire  Insurance  Company  by  two  policies, 
•  aggregating  $1500.  The  wood  was  set  on  nre  by  the  locomotive 
of  the  defendant,  and  about  $1000  worth  of  it  destroyed.  Rogers 
claimed  the  insurance.  The  <jlaim  was  compromised  at  $701.51, 
and  this  amount  was  paid  him  by  the  insurance  company,  which 
then  sued  the  defendant  in  his  name,  alleg^)g  that  the  fire  was 
caused  by  the  railroad  company's  negligence.  After  the  suit  was 
brought,  Rogers  executed  a  formal  release  to  the  railroad  company 
of  all  claims  and  demands,  on  his  part,  against  them  on  account  of 
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the  loss,  and  declined  to  be  a  party  to  the  suit.  This  was  pleaded 
by  the  defendant,  and  the  court  asked  to  dismiss  the  suit,  but  it 
refused  to  do  so.  The  negligence  was  proved  to  the  satisfaction 
of  the  jury,  a  verdict  rendered  in  favor  of  the  insurance  company 
for  the  amount  paid  Rogers  ($701.61),  and  judgment  rendered 
thereon,  to  which  a  writ  of  supersedeas  was  awarded  by  one  of  the 
judges  of  this  court. 

The  other  facts  and  the  instructions  given  are  sufficiently  stated 
in  the  opinion  of  the  court. 

D.  S.  Houndshell,  for  the  plaintiff  in  error ;  B.  H.  Nash,  for  the 
defendant  in  error. 

Staples,  J.,  delivered  the  opinion  of  the  court : 

The  first  question  to  be  considered  here  is  whether  an  insurance 
company  which  has  paid  the  assured  the  amount  due  him  upon  the 
policy,  can  maintain  an  action  for  reimbursement  in  the  name  of 
the  assured  against  the  person  by  whose  misconduct  or  negligence 
tiie  loss  was  occasioned.  The  learned  counsel  for  the  defendants, 
in  a  very  elaborate  argument,  insists  that  the  action  cannot  be  sup- 
ported, because  there  is  no  privity  between  the  insurer  of  the 
property  and  the  wrong-doer,  and  a  right  of  action  sounding  in 
toi-t  is  not  assignable  at  common  law,  and  cannot  be  the  subject  of 
the  equitable  doctrine  of  subrogation.  We  are  of  opinion,  how- 
ever, that  the  question  cannot  be  regarded  as  an  open  one ;  that  the 
right  to  maintain  such  action  has  been  settled  by  a  long  train  of 
decisions  of  the  highest  courts  of  England  and  America.  As  far 
back  the  case  of  Ciinsbury  v.  Mason,  reported  in  3  Douglas,  61, 
the  doctrine  was  recognized  by  Lord  Mansfield,  and  has  been  again 
and  again  reaffirmed  by  the  English  judges.  In  the  United  States 
the  decisions  are  almost  uniformly  the  same  way,  as  may  be  seen 
by  reference  to  the  case  of  Hart  v.  Western  R.  E.  Co.,  13  Met.  103, 
where  the  whole  subject  is  exhaustively  discussed  by  Chief  Justice 
Shaw,  and  the  grounds  upon  which  the  doctrine  rests  fully  and 
clearly  stated.  See,  also.  Woods  on  Fire  Insurance,  473-4,  477, 
and  notes,  where  numerous  decisions  are  cited.  Hall  v.  R.  E.  Co., 
13  Wallace,  367 ;  73  N.  T.  399.  The  doctrine  briefly  stated  is, 
where  the  property  insured  is  destroyed  by  the  negligence  of  a 
third  person,  so  that  the  assured  has  a  remedy  against  nim  therefor, 
the  insurer,  by  the  payment  of  the  loss,  becomes  subrogated  to  the 
rights  of  the  assured  to  the  extent  of  the  sum  paid  under  the  policy, 
and  may  bring  an  action  in  the  name  of  the  assured  to  recover  the 
amount  so  paid.  In  such  cases  the  assured  stands  in  the  relation 
of  trustee  to  the  insurer  to  the  extent  of  the  sum  paid,  and  he  can 
not  even  release  the  right  of  action  nor  the  action  itself,  if  one  has 
been  conmienced,  so  as  to  defeat  the  claim  of  the  insurer  to  reim- 
bursement from  the  wrong-doer  for  the  injury.  Woods,  section 
476.  The  learned  counsel  for  the  appellant  has,  however,  taken 
the  ground  that  this  doctrine  does  not  apply  where  the  insurer  has 
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paid  the  assnred  less  than  the  amount  due  upon  the  policy.  In 
such  case  the  insurer  has  no  right  of  subrogation  or  ri^ht  of  action 
for  indemnity  against  the  wrong-doer.  In  other  words,  if  the  in- 
surer pays  the  assured  the  entire  amount  of  the  loss,  he  is  entitled 
to  his  action  against  the  wrong-doer  for  indemnity ;  but  if,  by  any 
arrangement  or  compromise  with  the  assured,  he  pays  less  than  the 
amount  of  the  loss,  he  has  no  claim  against  the  wrong-doer  for  re- 
imbursement. The  learned  counsel  has  entirely  misconceived  the 
cases  to  which  he  has  referred.  These  cases  relate  exclusively  to 
controversies  between  creditors  on  the  one  hand  and  sureties  on 
the  other.  They  proceed  upon  the  familiar  doctrine,  that  where 
the  surety  has  satisfied  the  demand  of  the  ci-editor,  so  that  the  lat- 
ter has  no  lon^r  any  claim,  the  surety  is  entitled  to  the  benefit 
of  all  the  securities  oi  the  creditor  and  all  his  rights  and  remedies 
against  the  principal.  But,  where  the  surety  has  paid  part  only  of 
the  debt  or  demand,  his  right  of  subrogation  is  in  subordination  to 
the  paramount  claim  of  the  creditor  to  be  satisfied  his  whole  de- 
mand, the  surety  will  be  permitted  to  occupy  the  place  of  the 
creditor  only  when  the  latter  has  no  longer  occasion  to  hold  the 
securities  for  his  own  protection.  This  is  the  principle  laid  down 
in  Grubb  v.  Meyers,  32  Gratt.  131,  and  is  the  aoctrine  of  the  cases 
cited  by  appellant's  counsel.  It  will  be  perceived  they  have  no 
sort  of  application  to  a  case  like  the  present,  where  the  creditor 
(the  insurer)  has  been  fully  satisfied  and  is  asserting  no  demand 
against  the  wi'ong-doer.  No  good  or  even  plausible  reason  can  be 
suggested  for  the  distinction  made  by  counsel,  and  no  authority 
can  be  found  to  support  it.  If  the  assured  prefers  to  accept  from 
the  insurer  a  less  sum  than  he  is  justly  entitled  to  for  the  loss  sus- 
tained, rather  than  embark  in  an  expensive  law  suit  for  the  recov- 
ery of  the  whole,  the  wrong-doer  certainly  has  no  just  cause  of 
complaint.  It  does  not  lie  in  his  mouth  to  say  that  the  damage 
arising  from  his  misconduct  deserves  a  higher  compensation  and 
he  ought  to  be  compelled  to  pay  more  than  he  is  required  to  pay. 
The  insurer's  equitable  right  of  subroffation  is  based  upon  what  ne 
has  actually  paid,  and  not  upon  that  which  he  might  or  ought  to 
have  paid ;  and,  as  against  tne  wrong-doer,  he  is  entitled  to  indem- 
nity for  the  part  so  paid,  whether  it  be  the  whole  or  part  of  the 
demand.  I  do  not  aeem  it  necessary  to  notice  particularly  some 
other  cases  cited  by  appellant's  counsel.  They  relate  to  the  law  of 
maritime  insurance  and  the  rights  of  insurers  as  affected  by  what  is 
known  as  an  abandonment  of  the  property  insured.  They  have  no 
sort  of  application  to  the  present  controversy.    Applying  these 

Srinciples  to  the  present  case,  they  are  conclusive  of  two  matters  : 
irst.  The  right  of  the  Watertown  Fire  Insurance  Company  to 
maintain  this  action  in  the  name  of  the  nominal  plaintiff,  Koffers, 
who  has  been  indemnified  for  his  loss.  Secondly,  That  the  release 
obtained  from  Eogers  by  the  defendant^  after  the  commencement 
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of  the  action,  is  null  and  void  and  in  violation  of  the  rightB  of  the 
insurance  company.  The  circuit  court,  therefore,  did  not  err  in 
disregarding  tne  release  and  the  plea  which  offered  it  as  a  matter 
of  defense. 

The  next  error  assigned  is  the  admission  of  testimony,  on  the 
part  of  the  plaintiff,  tending  to  show  that  the  defendant's  locomo- 
tive, on  occasions  other  than  that  for  which  the  action  is  brought, 
had  emitted  sparks  and  communicated  fire  to  property  along  its 
track  and  right-of-way.  We  are  of  opinion  that  this  evidence  was 
relevant  and  proper  tor  the  purpose  of  showing  negligence  on  the 
part  of  the  defendant's  employees,  or  it  may  be  de&ts  in  the  con- 
struction of  the  engine  in  question. 

In  the  case  of  Grand  Trunk  K.  Co.  v.  Kichardson,  1  Otto,  454, 
the  Supreme  Court  of  the  United  States  was  of  opinion  that  evi- 
dence was  properly  received  to  show  that  fire  had  been  conmiuni- 
cated  by  sparl^  at  other  times  and  from  other  locomotives  of  the 
same  company,  in  order  to  show  a  negligent  habit  of  its  officers 
and  agents,  in  the  case  before  us  the  testimony  is  limited  to  one 
and  the  same  locomotive,  and  is  clearly  admitted,  according  to  all 
the  authorities.  Pierce  on  Railroads,  438 ;  Sherman  &  Eedfield 
on  Negligence,  380. 

The  next  error  assigned  is  the  action  of  the  circuit  court  in  giv- 
ing instructions  asked  for  by  plaintiff's  counsel.  It  will  only  be 
necessary  to  state  in  substance  the  several  propositions  of  law  em- 
bodied in  four  of  these  instructions :  First,  they  assert  that  the  de- 
fendants are  liable  for  the  loss  sustained  if  the  cord-wood  of  the 
f)laintiff  was  burned  by  sparks  or  fire  emitted  from  the  defendant's 
ocomotive  through  carelessness  on  the  pai't  of  the  defendant's  em- 
ployees or  agents,  or  for  want  of  proper  machinery  or  spark-arrest- 
ers, and  the  liability  equallv  attacnes  if  the  fire  in  question  origi- 
nated on  the  defendant's  nght-of-way,  and  was  thence  communi- 
cated to  and  burned  the  wood  belonging  to  the  plaintiff.  Second, 
the  defendants  are  liable  for  the  loss  if  they  did  not  have  the  most 
approved  and  best  appliances  and  safe-guards  in  the  nature  of  ash- 
pans  and  spark-arresters — such  as  are  generallv  adopted  by  and 
used  upon  modem  railroads  in  this  country.  1? bird,  the  defend- 
ants are  liable  if  they  permitted  combustible  matter  to  accumulate 
and  remain  on  their  track  or  right-of-way,  so  that  fire  from  the 
locomotives,  in  passing  such  combustible  matter,  might  be  commu- 
nicated to  adjoining  property,  and  was  in  fact  so  communicated  by 
sparks  issuing  from  such  locomotive  and  thrown  upon  and  igniting 
such  combustible  matter.  These  are  the  propositions  laid  down  in 
tlie  first  four  instructions  of  the  plaintiff.  Tiiat  the  railroad  com- 
pany is  liable  where  the  fire  is  attributable  to  the  negligence  of  its 
agents  or  to  the  want  of  proper  machinery  and  spark-arresters  upon 
its  locomotives,  does  not  admit  of  controversy.  In  employing  so 
powerful  and  dangerous  an  agency  as  steam,  it  is  incunibent  upon 
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tlie  company  to  ayail  itself  of  the  best  mechanical  contrivances  and 
inventions  in  known  practical  use,  which  are  effectual  in  prevent- 
ing the  burning  of  private  property  by  the  escape  of  sparks  and 
coals  from  its  engines,  and  it  is  liable  for  injuries  caused  by  its 
omission  to  use  them.  Pierce  on  Railroads,  433-443 ;  Wharton 
on  Negligence,  sec.  862.  With  respect  to  the  accumulations  of 
combustime  matter  near  the  track  of  the  road,  there  is  some  diver- 
sity of  judicial  opinion.  In  some  of  the  cases  it  is  held  that  tlie 
leaving  such  matter  exposed  to  the  sparks  issuing  from  locomotives 
is  per  se  negligence,  wnich  renders  the  company  liable  in  case  of 
loss.  In  others  it  has  been  held  to  be  a  matter  for  the  jury  to  deter- 
mine, under  all  the  circumstances,  whether  such  conduct  is  action- 
able negligence.  We  are  of  opinion  that,  like  all  other  questions 
of  care  and  diligence,  it  is  a  matter  for  the  jury  to  determine,  and 
no  inflexible  rule  can  be  laid  down  on  the  subject.  What  may  be 
reasonable  care  in  one  case  might  be  gross  negligence  in  another. 
Still  it  may  be  safely  said  for  a  railroad  company  negligently  to 
permit  the  accumulation  of  combustible  matter  along  its  line  in 
such  a  situation  as  readily  to  ignite  from  sparks  from  its  locomo- 
tives, is  such  conduct  as  will  make  it  responsible  for  damages  sus- 
tained by  fires  communicated  from  such  matter  to  adjacent  prop- 
erty. Wharton  on  Negligence,  sees  88,  873 ;  Pierce  on  Railroads, 
434 ;  58  111.  390.  This  disposes  of  the  first  four  instructions  of 
the  plaintiff. 

Tne  fifth  instruction  is  in  the  following  words:  "TJie  court  in- 
structs the  jury  that,  railroad  companies  having  conferred  on  them, 
by  law,  the  privilege  of  using  and  employing  the  powerful  and 
dangerous  agency  oi  steam,  have  also  imposed  on  them  the  exercise 
of  tne  greatest  caution  and  prudence  in  their  business,  and  any 
omission  on  the  part  of  the  railroad  to  exercise  that  high  degree  of 
caution  and  prudence  toward  the  public  and  adjoining  property 
holders,  is  negligence  on  the  part  of  such  railroad,  and  they  will  be 
held  responsible  for  the  consequences  of  such  want  of  care  and  pru- 
dence." The  difficulty  with  respect  to  this  instruction,  is  that  it 
announces  a  rule  which  imposes  upon  railway  companies  the  same 
degree  of  care  and  diligence  in  the  conduct  of  their  business  towards 
the  holders  of  adjoining  property  that  is  exacted  from  them  as 
carriers  of  passengers.  The  law  requires  of  such  companies  that 
they  shall  adopt  such  precautions  as  may  reasonably  prevent  dam- 
ages to  such  property,  and  it  may  be  that,  in  towns  and  cities  and 
populous  districts,  they  should  be  held  to  the  exercise  of  the  high- 
est degree  of  care  and  diligence  to  prevent  injury  to  others. 

But  we  are  not  prepared  to  say  tnat  any  omission  to  exercise  the 
highest  degree  of  care  and  diligence,  under  all  circumstances,  con- 
stitutes negligence  on  the  part  of  a  railroad  company.  If  it  be 
conceded,  however,  that  the  language  of  the  instruction  is  too 
l)road  and  comprehensive,  as  to  which  no  opinion  need  be  expressed, 
i'  does  not  follow  the  judgment  is  on  that  ground  to  be  reversed. 
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For  although  an  instruction  may  be  erronous,  this  court  will  not, 
for  that  reason,  grant  a  new  trial,  if  it  be  manifest  that  the  except- 
ing party  could  not  have  been  prejudiced  by  it.  This  is  the  settled 
rule  of  this  court,  recognized  and  acted  upon  in  numerous  cases. 
What  was  said  hj  Judge  Daniel  in  Calvin  v.  Menefee,  11  Gratt. 
93,  directly  apphes  here.  "  The  facts  which  the  accepting  party 
sets  out  for  the  purpose  of  exhibiting  the  sup{)osed  error  of  the 
court,  show,  at  the  same  time,  that  the  fate  of  his  case,  as  resting 
on  that  foundation,  must  have  been  the  same,  though  the  instructions 
have  not  been  given."  For  if  it  be  conceded  asdaimed  by  the  de- 
fendant, that  their  locomotive  was  of  the  most  approved  construction, 
and  their  spark-arrester  was  the  same  b&  used  oy  the  leading  rail- 
roads of  the  country,  the  fact  was  nevertheless  established  that  this 
same  engine  had  on  several  occasions  set  fire,  not  only  to  buildings, 
but  to  fields  and  forests  and  combustible  matter  on  and  along  their 
line  of  the  road.  The  testimony  of  a  dozen  witnesses  could  not 
lessen  the  force  of  this  evidence.  With  such  an  engine  in  use,  it 
was  the  grossest  negligence  in  the  defendants  to  permit  the  accu- 
mulation of  a  large  quantity  of  highly  combustible  matter  along 
their  track,  especially  at  a  point  where  there  was  a  heavv  grade 
and  a  consequent  increase  in  the  volume  of  sparks  emitted..  The 
defendants  were  therefore  liable  upon  the  ground  of  gross  negli- 
gence—or want  of  ordinary  care  in  the  conduct  of  their  business. 
And  npon  this  ground  the  jury  must  have  found  a  verdict  for  the 
plaintiff,  even  though  the  instruction  had  never  been  given.  It  is 
clear,  therefore,  that  the  defendant  could  not  have  been  the  least 
prejudiced  by  the  ruling  of  the  court  in  this  particular. 

It  may  be  further  observed  that  the  defendant  also  asked  for 
instructions,  all  of  which  were  given  by  the  court.  These  instruc- 
tions, in  connection  with  those  of  tne  plaintiff,  had  so  clearly 
stated  the  principles  of  law  applicable  to  tne  real  facts  of  the  case, 
it  may  be  fairly  presumed  that  the  jury  fully  comprehended  the 
entire  scope  and  extent  of  these  inquiries,  and  the  duties  they  were 
to  perform.  All  that  has  been  said  with  reference  to  the  fifth 
instruction  applies  with  equal  force  to  the  sixth,  asked  for  by  the 
plaintiff.  It  is  in  the  following  words :  "  If  the  jury  believe  from 
the  evidence  that  the  defendant  used  wood  in  their  locomotive 
known  as  the  *  Henry  Young,'  when  their  necessity  and  conven- 
ience required,  and  they  further  believe  that  said  locomotive  was 
built  for  the  exclusive  use  of  coal  as  a  generator  of  steam,  then  the 
defendant  waa  guilty  of  negligence,  ana  the  jury  will  find  for  the 
plaintiff."  This  language,  literally  construed,  required  the  jury  to 
nnd  for  the  plainti^  if  the  defendants  used  wood  as  fuel  in  their 
engine  whenever  necessity  and  convenience  required,  although  it 
might  not  have  been  so  used  at  the  time  of  the  occurrence  oi  the 
fire.  The  draftsman  of  the  instruction  meant,  no  doubt,  to  declare, 
that  if  at  the  time  of  the  happening  of  the  accident  wood  was  used 
for  the  purpose  of  generating  steam,  such  use  of  it  in  an  engine 
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constructed  exclusively  ior  burning  coal  constituted  negligence, 
for  which  the  defendants  were  liable.  We  think  that  this  is  the 
construction  which  ought  to  be  given  to  it  here.  The  plaintiff 
proved  that  the  screen  or  spark-arrester  in  the  engme  was  con- 
structed with  reference  to  burning  coal  exclusively,  and  that  on 
several  occasions  during  the  month  of  April  the  persons  in  charge 
of  the  locomotive  had  procured  wood  for  use  in  the  engine,  and 
they  insisted  it  might  be  fairly  inferred  from  all  the  evidence  it 
was  so  used  at  the  time  of  the  occurrence  of  the  fire  in  question. 
On  the  other  hand,  the  defendants  proved  at  that  time  coal  only  was 
used  for  the  purpose  of  generating  steam.  It  was  a  question  for 
the  jury  to  decide  which  of  these  theories  was  correct.  It  was  with  re- 
ference to  this  state  of  the  facts  the  instruction  was  asked  and  given. 
It  was  no  doubt  so  understood  by  the  court  and  the  counsel  on 
both  sides.  It  would  be  an  insult  to  the  understanding  of  the 
jury  to  suppose  they  did  not  perceive  that  the  point  thev  were  to 
decide  was  whether  wood  was  in  fact  used  at  the  time  oi  the  hap- 
pening of  the  accident.  If  they  believe  it  was  not,  there  was  of 
course  an  end  to  all  controversy  on  that  branch  of  the  case.  These 
considerations  are  sufficient  to  show  that  the  jury  could  not  have 
been  misled  by  the  language  in  which  the  instruction  was  couched. 
We  do  not  mean  to  affirm  that  the  use  of  wood  in  a  coal-burning 
engine  is  per  se  negligence.  It  is  a  circumstance  from  whica 
negligence  may  often  be  inferred,  because,  as  was  proved  in  this 
case,  the  meshes  in  the  wire  netting  of  a  spark-arrester  are  made 
much  larger  when  coal  only  is  used  for  fuel,  than  when  made  for 
wood,  and  sparks  from  wood  are  more  dangerous  than  those  from 
coal,  because  they  retain  fire  for  a  much  greater  length  of  time. 
The  consumption  of  wood  as  fuel  in  this  particular  locomotive, 
under  the  circumstances  disclosed  by  this  record,  was  negligence 
and  gross  negligence,  particularly  on  the  day  and  at  the  place 
of  the  fire,  when,  as  is  proved,  the  wind  was  high  and  blustering, 
and  where  there  was  an  accumulation  of  a  large  quantity  of  com- 
bustible matter,  liable  at  any  time  to  be  ignited. 

Upon  the  whole,  we  are  of  opinion  there  is  no  error  in  the  ruling 
of  the  court  to  the  prejudice  of  the  defendants  ;  that  a  case  ot 
grosser  negligence  could  scarce  be  shown  than  is  exhibited  by  this 
record ;  and  that  the  judgment  of  the  court  must  accordingly  be 
affirmed.  At  the  same  time  we  cannot  refrain  from  saying  that 
the  practice  now  so  prevalent  of  multiplying  instructions,  many  of 
them  involving  doubtful  questions  of  law,  not  only  places  the 
appellate  court  in  a  position  of  great  difficulty  with  respect  to  ver- 
dicts that  are  just  and  proper,  but  frequently  leads  to  a  reversal 
where  otherwise  there  would  be  an  affirmance.  We  respectfully  sug- 
gest that  one  or  two  instructions  would  often  be  more  intelligibfe 
to  the  jury  and  more  effectively  attain  the  ends  of  justice. 

Judgment  affirmed.  # 

See  2  Am.  and  Eng.  R.  R.  Cas.  275. 
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Thx  FrrrsBUBOH,  Cinoinnati  and  St.  Louis  Bailway  Oo.  • 

^     HlXON. 
(79  Jm^uma  Beports,  111.) 

A  complaint  against  a  railroad  company  for  injury  to  property,  consisting 
of  growing  grass  and  stacks  of  hay  and  straw,  caused  by  coals  and  sparks 
from  a  locomotive  setting  fire  to  dry  grass,  weeds,  rubbidh  and  other  com- 
bustibles, negligently  suffered  to  gather  on  the  company^s  right  of  way,  and 
communicated  to  plaintifiTs  land  **  by  the  medium^'  of  such  combustibles,  is 
insufficient  without  an  allegation  that  the  fire  was  permitted  to  escape  upon 
the  plaintiffs  land  by  the  fault  and  negligence  of  the  company.  Elliott, 
C.  J.,  and  WooDB,  J.,  dissent. 

It  is  not  a  sufficient  answer  to  such  complaint,  even  if  amended  by  sup- 
plying such  allegation,  that  the  plaintiff  was  guilty  of  negligence  contribut- 
ing to  the  injury  by  permitting  grass,  weeds  and  rubbish  to  accumulate  on 
his  own  land  adjoining  the  company's  right  of  way,  by  means  of  which  the 
fires  were  communicated  to  his  property. 

In  such  case,  a  demurrer  to  such  bad  answer  should  have  been  carried 
back  and  sustained  to  the  complaint. 

In  such  case,  answers  to  interrogatories,  showing  that  there  was  dry  grass 
on  the  plaintiff^s  lands,  which  grass  was  burned  by  the  fire,  and  in  burning 
spread  the  fire  over  the  land,  are  not  inconsistent  with  a  general  verdict  for 
the  plaintiff,  and  show  no  defence  to  his  action. 

On  trial  of  such  action,  it  was  error  to  permit  a  witness,  over  objection,  to 
state,  in  answer  to  the  question,  '*  What  was  the  damage  per  acre?"  that 
*'  The  damage  was  from  three  to  four  dollars  per  acre." 

On  such  trial,  it  was  error  to  refuse  to  allow  the  company  to  rebut  the  pre- 
sumption of  negligence  by  proving  that  the  locomotive  engines  of  the  com- 
pany were  provided  with  the  best  methods  known  for  the  prevention  of  fire, 
and  that  they  were  in  good  order  and  repair  and  skilfully  managed  at  the 
time  complained  of. 

From  the  Lake  Oircnit  Court. 

N.  ().  Ross,  for  appellant. 

E.  Griffin  and Griffin,  for  appellee. 

BioKNELL,  C.  0. — Sparks  from  the  appellant's  engines  set  fire  to 
some  dried  grass,  weeds  and  rubbish,  on  the  appellant's  land,  ap- 
propriated lor  a  right  of  way,  and  from  said  grass,  etc.,  the  fire 
reached  the  appellee's  land  adjoining  said  right  of  way,  and  there 
burned  up  and  destroyed  the  growing  grass  and  some  stacks  of  hay 
and  straw. 

This  suit  was  brought  to  recover  damages  for  said  burning. 

The  complaint  was  in  two  paragraphs.  Demurrer  to  both  para- 
graphs for  want  of  facts  sufficient,  etc.,  were  overruled.  The  ap- 
pellant answered  in  three  paragraphs.  To  the  second  of  these  para- 
graphs of  answer  the  appellee's  demurrer  was  sustained ;  to  the 
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third  his  demurrer  was  overruled.  The  appellee  replied  in  denial 
of  said  third  paragraph.  The  cause  was  tried  by  a  jury  upon'  the 
first  and  thira  paragraphs  of  the  complaint,  the  general  denial,  the 
third  paragrapn  oi  answer,  and  the  reply  thereto.  The  jury  re- 
turned a  verdict  for  the  appellee  for  eignty  dollars. 

With  their  verdict  the  jury  returned  inteijogatories  and  their 
answers  to  the  same,  as  follows :  • 

Interrogatories  on  behalf  of  the  plaintiff : 

'^  Ist.  Did  the  defendant  allow  grass,  weeds,  rubbish  and  other 
combustible  material  to  accumulate  on  its  right  of  way,  opposite  to 
where  the  defendant's  (plaintifPs)  grass  was  burned?  Answer. 
Yes. 

"  2d.  Did  the  fire  start  on  defendant's  right  of  way  and  run 
from  thence  upon  the  plaintiffs  land?    Answer.    Yes. 

"  5th.  Was  plaintiff  damaged  by  either  of  said  fires,  and  if  eo^ 
how  much  ?  Answer.  Yes ;  by  both  of  said  fires,  and  damaged 
to  the  amount  of  eighty  dollars. 

^^  6th.  Were  said  fires  ignited  and  started  by  sparks  or  ooals  of 
fire  from  defendant's  locomotive?    Answer.    Yes." 

Interrogatories  on  behalf  of  defendant : 

"  1st.  W  as  the  land  of  the  plaintijQf  covered  with  dry  grass  up 
to  the  rirfit  of  ws^  of  the  defendant's  road  ?    Answer.     Yes. 

"  2d.  Did  the  fire  spread  over  the  land  of  the  plaintiff  by  means 
of  the  dry  grass  on  his  own  land  ?    Answer.    Yes. 

"  3d.  Do  you  find  from  the  evidence  that  the  fire  escaped  from 
a  locomotive  of  the  defendant  and  did  the  injury  complained  of  ? 
Answer.    Yes. 

"4th.  Was  it  windy  at  the  time  the  fire  started?  Answer. 
Yes. 

"  5th.  Was  the  wind  the  cause  of  the  fire  spreading  over  the 
plaintiffs  ground  and  doing  the  injury  complained  off   Answer. 

The  appellant's  motion  for  judgment  upon  the  answers  to  the 
interrogatories  notwithstanding  the  general  verdict  was  overruled. 

The  appellant's  motion  for  a  new  triid  was  overruled  and  judg- 
ment was  rendered  upon  the  verdict. 

The  appellant  assigns  errors  as  follows ; 

1st.  In  overruling  the  demurrers  to  the  complaint 

2d.  In  sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer. 

3d.  In  overruling  the  motion  for  a  new  trial. 

4th.  In  overruling  appellant's  motion  for  judgment  upon  the 
answers  to  the  interrogatories,  notwithstanding  the  general  ver- 
dict. 

The  first  paragraph  of  the  complaint  states  that  the  appelleeV 
land  adjoins  the  appellant's  railroad ;  that  it  was  sown  with  timo- 
thy seed,  and  was  producing  large  and  valuable  crops  of  hay,  and 
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that  coalfi  were  negligently  dropped  and  sparks  and  fire  emitted 
from  the  appellant's  locomotive  engines,  which  set  fire  to  dry 
grass,  weeds,  mbbish  and  other  combnstibles,  by  defendant  negli- 
gently suffered  to  gather  on  the  appellant's  ri^ht  of  waj ;  and  that 
said  nre,  "  by  the  medium"  of  said  combustibles,  was  communi- 
cated to  the  plaintifPs  land,  and  there  burned  his  growing  grass  to 
his  damage,  etc. ;  that  said  fire  and  damage  were  not  caused  by 
any  negligence  on  the  part  of  the  plaintiff,  out  were  caused  in  part 
by  a  defect  in  the  flue  or  smoke-stack  and  spark-arrester,  and  a  de- 
fect in  the  ash-pan  of  defendant's  engines.  Wherefore,  etc.  The 
second  paragraph  of  the  complaint  is  the  same  as  the  first,  except 
that  it  alleges  tne  burning  and  destruction  of  thirty  tons  of  timo- 
thy hay  stacked  on  the  appellee's  land. 

The  obiection  made  to  both  of  these  para^aphs  is,  that  they  con- 
tain no  allegation  that  the  fire  was  communicated  to  the  appellee's 
property  by  any  fault  or  negligence  of  the  appellant ;  tnat,  al- 
though they  aver  negligence  as  U>  the  origin  of  the  fire,  and  in 
permitting  the  accumulation  of  combustible  matter  on  the  appel- 
ant's  right  of  way,  yet  they  allege  no  negligence  in  that  wliich 
was  the  proximate  cause  of  the  injury,  to  wit,  permitting  the  fire 
to  escape  upon  the  plaintiff's  land. 

The  conaplaint  in  this  case  is  eyidently  copied  from  the  com- 

;laint  in  The  Pittsburgh,  etc.,  E.  K.  Co.  v.  Kelson,  51  Ind.  150. 
'hat  was  an  action  for  burning  wood,  which,  with  the  consent  of 
the  railway  company,  had  been  placed  on  its  right  of  way.  The 
language  of  the  complaint  was :  "  Coals  were  negligently  dropped 
and  sparks  emitted  from  the  locomotive  of  appellant,  which  set  on 
fire  an  accumulation  of  dry  grass,  weeds  and  rubbish,  and  other  com- 
bustibles, suffered  to  gather  beside  the  said  track  and  on  their  right 
of  way,  and  that  said  fire,  through  the  medium  of  said  dry  grass, 
weeds,  rubbish  and  other  combustible  materials,  so  gathered  upon 
said  right  of  way,  as  aforesaid,  was  communicated  to  the  said  wood 
of  the  said  plaintiff,"  etc.  The  court  held  that  complaint  suffii- 
cient,  citing  The  Ohio,  etc.,  Ky.  Co.  v.  Selby,  47  Ind.  471.  But 
the  difference  between  the  two  cases  is,  there,  the  plaintiff's  wood 
was  on  the  cortipany's  right  of  way ;  here,  the  fire  was  communi- 
cated from  the  right  of  way  to  the  plaintiff's  land  adjoining.  In 
this  respect,  the  case  at  bar  resembles  the  case  of  The  Pittsburgh, 
etc.,  Ry.  Co.  v.  Culyer,  60  Ind.  469,  which  was  an  action  for 
burning  wood  corded  up  near  the  line  of  the  railway.  There  the 
same  objection  was  made  to  the  complaint  as  is  here  made,  and 
Niblack,  C.  J.,  deliyering  the  opinion  of  the  court,  said :  ''  Negli- 
gence in  starting  the  fire  may  be  such  in  many  cases  as  will  tend 
to  establish  negligence  in  allowing  it  to  communicate  to  the  prop- 
erty of  others,  and  to  thus  characterize  the  whole  transaction  as  a 
negligent  one;  yet  an  averment  that  the  fire  was  negligently 
stsurted  will  not  Suspense  witn,  or  supply  the  place  of,  an  suflegation 
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that  the  fire  was  negli^eDtly  allowed  to  commnnicate  to  the  prop- 
erty of  other  persons. 

A  man  who  negligently  sets  fire  on  his  own  land,  and  keeps  it 
negligently,  is  liable  to  an  action  for  any  in  jury  done  by  the  spread- 
ing or  communication  of  the  fire,  directly  from  his  own  land,  to 
the  property  of  another,  whether  through  the  air  or  along  the 
ground,  and  whether  he  might  or  might  not  have  reasonably  antici- 
pated the  particular  manner  and  direction  in  which  it  is  actually  com- 
municated. Higgins  V,  Dewey,  107  Mass.  494.  FoUowing  the 
<5ase  of  The  Pittsburgh,  etc.,  Ry.  Co.  v.  Culver,  supra,  the  complaint 
in  the  case  at  bar  must  be  held  insufficient  for  want  of  an  aver- 
ment, that  the  fire  was  permitted  to  escape  upon  the  plaintiffs  land 
by  the  negligence  of  the  appellant,  notwithstanding  the  statement 
in  the  earlier  case  of  The  Toledo,  etc.,  Ky.  Co.  v.  Wand.,  48  Ind. 
476,  that  "If  the  appellant  carelessly  and  negligently  ignited 
inflammable  substances  on  the  railroad  track,  the  natural  tendency 
of  which  was  to  conduct  the  fire  to  the  premises  .  .  .  adjacent 
thereto,  the  fact  would  tend  to  establish  the  case  against  the 
appellant." 

The  court  erred  in  overruling  the  demurrer  to  the  complaint. 

The  second  paragraph  of  the  answer,  to  which  a  demurrer  was 
sustained,  asserts  that  the  appellee  was  guilty  of  negligence  contri- 
buting to  the  injuries  complained  of,  by  permitting  grass,  weeds, 
and  rubbish  to  accumulate  on  his  own  land  adjoining  the  appel- 
lant's right  of  way,  by  means  of  which  the  fires  were  communi- 
cated, etc. 

If,  by  appellant's  negligence  in  starting  the  fire  and  in  permit- 
ting it  to  escape  upon  plaintiffs  land,  a  cause  of  action  had  ac- 
<5rued,  it  would  have  been  no  defence  thereto  that  the  appellant 
had  on  his  land  something  that  fire  would  bum ;  but  as  a  bad 
answer  is  good  enough  for  a  bad  complaint,  and  a  demurrer 
searches  the  record,  the  demurrer  to  the  second  paragraph  of  the 
answer  ought  to  have  been  sustained  to  the  complaint.  JEtna  Ins. 
Co.  V.  Baker,  71.  Ind.  102. 

As  to  the  fourth  error  assigned,  the  appellant  claims  that,  under 
the  answers  of  the  jury  to  his  first  and  second  interrogatories,  the 
company  was  entitled  to  judgment,  notwithstanding  the  verdict. 
These  answers  merely  showed  that  there  was  dry  grass  on  the 
appellee's  land,  which  gi'ass  was  burned  by  the  fire,  and  in  burning 
spread  the  fire  over  the  land.  There  was  nothing  in  these  answers 
inconsistent  with  the  general  verdict  or  showing  a  defence  to  the 
action.  There  was  no  error  in  the  ruling  of  the  court  upon  the 
appellant's  motion  for  judgment. 

As  to  the  third  error  assigned,  to  wit,  overruling  the  motion  for 
a  new  trial,  several  causes  for  a  new  trial  were  alleged,  among 
them  the  following :  The  appellee  and  another  witness  were  per- 
mitted to  state,  over  the  objection  of  the  appellant,  in  answer  to 
the  question,  "What  was  the  damage  per  acre?"  that  "The  dam- 
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was  from  three  to  four  dollars  per  acre."     This  was  error. 

e  Ohio,  etc.,  Ry.  Co.  v,  Nickless,  71  Ind.  271;  Bissell  v. 
Wert,  85  Ind.  54;  City  of  Logansport  v.  McMillen,  49  Ind.  493; 
The  Baltimore,  etc.,  Ry.  Co.  v.  Johnson,  59  Ind.  247. 

The  appellant  proposed  to  prove  by  John  Donaldson  "  that  the 
locomotive  engines  of  the  appellant  were  provided  with  the  best 
methods  known  for  the  prevention  of  fire,  aod  that  they  were  in 
good  order  and  repair  and  skilfully  managed  at  the  time  com- 
plained of."  Part  of  tlie  negligence  charged  was  permitting  sparks 
of  fire  to  escape. 

In  the  case  of  The  Indianapolis,  etc.,  R.  R.  Co.  v,  Paramore,  81 
Ind.  143,  it  was  intimated  that  negligence  onght  not  to  be  inferred 
prima  facie,  from  the  mere  fact  that  sparks  of  fire  escaped  from 
the  engine  and  bnmed  adjacent  property.  Elliott,  0.  J.,  on 
p.  147.  But  the  later  and  better  opinion  is,  that  the  burning  of 
adjacent  property,  by  sparks  from  a  locomotive  engine,  is  pnma 
facie  evidence  of  negligence  in  the  company  and  their  servants 
having  the  management  of  the  engine,  rendering  it  incumbent  on 
them  to  show  that  proper  precaution  had  been  taken  to  prevent 
the  escape  of  sparks.  Addison  Torts,  242.  See  also  the  authori- 
ties cited  in  Gagg  v.  Vetter,  41  Ind.  228.  It  is  analogous  to  the 
case  of  an  injury  sustained  by  a  passenger  on  a  train,  which  has 
always  been  regarded  as  prima  facie  evidence  of  negligence  in  the 
company.  The  Pittsburgh,  etc.,  R.  R.  Co.  v.  "Wiluams,  74  Ind. 
462;  The  JeflFersonville  R.  R.  Co.  v.  Hendricks'  Adm'r,  26 
Ind.  228. 

The  testimony  of  Donaldson  had  a  tendency  to  rebut  such  prima 
facie  evidence  of  negligence.  The  Pittsburgh,  etc.,  R.  R.  Co.  v. 
Nelson,  51  Ind.  150,  on  p.  154,  citing  Ga^g  v.  Vetter,  supra; 
Toledo,  etc.,  Ry.  Co.  v.  W  and,  supra ;  Grand  Rapids,  etc.,  IC.  R. 
Co.  V.  Boyd,  65  Ind.  526. 

The  court  therefore  erred  in  excluding  said  testimony. 

The  foregoing  conclusions  render  it  unnecessary  to  consider  the 
remaining  causes  for  a  new  trial,  which  relate  to  the  sufficiency  of 
the  evidence  and  the  validity  of  the  instructions  given  and  refused. 

The  judgment  of  the  court  below  ought  to  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Per  Cttbiam. — It  is  therefore  ordered,  upon  the  foregoing  opin- 
ion, that  the  judgment  of  the  court  below  be,  and  it  is  hereby,  in 
all  things  revers^,  at  the  costs  of  the  appellee,  and  this  cause  is 
remanded  for  a  new  trial,  with  instructions  to  permit  the  appellee 
to  amend  his  complaint. 

Elliott,  C.  J.,  and  Woods,  J.,  dissent  from  so  much  of  the  fore- 
going opinion  as  holds  that  the  complaint  was  insufficient. 

See  Note  2  Am.  and  Eng.  R.  R.  Gas.  275. 
8  A.  A  E.  R  Ca8.^46 
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Sfbab  and  another 

MABQUXTTBy   HoUOHTON  ASD  OtTTOKAQOK  B.   Oo. 

(Advance  Case,  Michigan.     October  18,  1882.) 

Persons  who  have  authorized  the  use  of  a  locomotiTe  on  their  premises,  and 
haTe  known  of  its  use  and  acquiesced  in  it,  have  no  right  of  action  for  dam- 
age done  to  their  property  by  fire  set  by  sparks  from  such  locomotive. 

Errob  to  Marqxiette. 

M.  H.  Maynaro,  for  complainants  and  appellants. 

W.  P.  Healy,  for  defendants. 

Campbell,  J. — This  ease  comes  np  on  a  retrial  of  the  same  is- 
snes  referred  to  in  a  former  decision  of  this  court,  reported  in  44 
Mich.  170.  The  damage  sned  for  was  for  a  loss  by  the  burning  of 
a  warehouse  and  some  hay  in  and  near  it,  from  fire  set  by  sparks 
from  a  locomotive.  We  do  not  discover  any  material  difference 
between  the  present  record  and  the  former  one,  so  far  as  the  rules 
of  responsibility  are  concerned.  The  track  oo  which  the  locomo- 
tive ran  is  on  plaintiff's  premises,  and  built  for  the  convenience  of 
such  business  as  was  done  with  them  individually  or  as  warehouse- 
men. The  only  right  the  railroad  company  had  was  through  a 
contract  with  plaintiffs.  It  appears  that  locomotives  were  not  gen- 
erally, if  ever,  used  to  bring  cars  onto  the  dock,  as  they  were  usu- 
ally run  down  an  inclined  track.  Cars  to  be  taken  to  the  road 
from  the  dock  were  drawn  by  locomotives. 

The  locomotives  used  were,  for  reason^  owing  to  the  arrangements 
on  the  dock,  reauired  to  be  small  ones,  and  the  locomotive  named 
the  "  Brickrod  "  was  the  one  generally  used,  and  it  was  this  one 
which  caused  the  injury.  The  plaintiffs  knew  of  its  use,  and  there 
is  nothing  to  indicate  on  this  record  that  they  did  not  approve  it. 
Engines  were  not  sent  unless  there  were  cars  to  be  drawn  off,  and 
usually  plaintiffs  sent  for  them.  Without  dwelling  on  the  facts 
which,  as  already  stated,  do  not  seem  to  us  to  introduce  any  new» 
element  into  the  cause,  we  think,  as  we  held  before,  that  the  use  of 
this  engine  was  with  the  knowledge  and  acquiescence  of  the  plain- 
tiffs on  their  own  premises,  and  that  they  cannot  complain  of  what 
they  have  authorized. 

-ke  judgment  muBt  be  affirmed  with  costs. 

The  other  justices  concur. 

See  note  2  Am.  and  Eng.  R  Gas.  275. 
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HouffTON  &  T.  a  R  R.  Co. 

V. 
Wm.  0.   McKlNNBY. 

(55  Texas  Beports,  176.    Jfoy  8,  1881.) 

The  agent  of  a  railway  company,  acting  under  a  general  power  to  procure 
a  right  of  way  for  the  railroad,  does  not  haye,  aa  connected  with  or  inciden- 
tal to  such  a  power,  the  rigiit  to  designate  and  locate  for  liis  principals  tlio 
depots  along  the  line  of  road ;  and  his  agreement  to  locate  a  depot  at  a  par- 
ticular place,  aa  a  consideration  for  a  deed  to  the  company  of  a  right  of  way, 
would  not  be  binding  on  the  company. 

An  Incorporated  company  cannot  be  called  on  to  answer  in  damages,  in  its 
coporate  capacity,  for  tne  false  and  fraudulent  representations  of  its  agent, 
unless  it  authorized  the  representations. 

A  deed  to  a  railway  company  which  recited  that,  '4n  consideration  of  the 
enhanced  value  to  be  given  and  is  contemplated  to  arise  to  my  lands  and 
other  property  by  the  location  and  building  of  the  Houston  &  T.  C.  Ry.,  and 
for  the  further  consideration  of  one  dollar, ''  and  then  proceeded  to  convey 
the  right  of  way  for  the  road  over  designated  land,  vested  the  right  it  pur- 
ported to  convey,  notwithstanding  fraudulent  representations  made  outside 
the  scope  of  his  authority  by  the  agent  who  received  it.  If  the  agent  pro- 
mised the  location  of  a  depot  as  a  part  consideration  for  the  deed,  parol  evi- 
dence would  not,  in  a  suit  against  the  company,  be  admitted  to  prove  it,  and 
the  remedy  of  the  grantor  would  be  against  the  agent  and  not  against  the 
company  for  the  deceit  practiced. 

This  case  distinguished  from  Henderson  «.  R.  R.  Co.,  17  Tex.,  560. 

One  who,  by  deed,  grants  a  right  of  way  over  his  land  to  a  railway  com- 
pany, impliedly  waives  all  right  to  damages  not  reserved  in  the  deed,  occa- 
sioned by  the  removal  of  timber  or  other  obstructions  situated  in  the  line  of 
the  designated  right  of  way. 

Bee  statement  and  opinion  for  a  petition  in  a  suit  against  a  railway  com- 
pany for  damages,  on  account  of  alleged  fraudulent  representations  by  its 
agent,  which  was  held  bad  on  demurrer. 

Appeal  from  Collin. 

W.  C.  McKinney  brought  this  suit  for  the  cancellation  of  a  deed 
which  he  made,  conveying  the  right  of  way  over  a  certain  tract  of 
land  to  the  appellant,  on  the  allegation  of  fraudulent  representa- 
tions and  undertakings  of  the  appellant's  agent,  who  solicited  from 
him  the  deed,  and  was  at  the  time  acting  as  the  appellant's  agent 
to  procure  rights  of  way  for  its  railroad ;  also  for  aamages  for  the 
breach  of  the  stipulation  of  the  agreement,  made  as  a  consideration 
and  as  alleged  sole  inducement  for  giving  the  right  of  way  without 
adequate  cora]>ensation.  Verdict  and  judgment  for  the  plaintiff, 
cancelling  the  deed,  and  for  damages  in  the  sum  of  $2,750.  The 
court  decreed  the  land  condemned  to  the  defendant's  right  of  way. 

McKinney,  on  the  16th  day  of  April,  A.  D.  1872,  executed  and 
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delivered  to  the  appellant  a  deed,  signed  by  liiTnaplf  and  wife,  of 
which  the  following  is  a  copy : 
"  The  State  of  Texas. 

"  Know  all  men  by  these  presents :  That  for  and  in  considera- 
tion of  the  enhanced  value  to  be  given  and  is  contemplated  to 
arise  to  my  lands  and  other  property  by  the  location  and  building 
of  the  Houston  &  Texas  Central  Ky.,  and  for  the  further  con- 
sideration of  one  dollar  to  me  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledsjed,  W.  C.  McKinney  and  Margaret  McKinney, 
of  the  county  of  Collin  and  state  of  Texas,  have  granted,  bargained, 
sold  and  released,  and  by  the  presents  do  grant,  bargain,  sell  and 
release,  to  the  Houston  &  Texas  Central  Ky.  Co.,  a  strip  of  one 
hundred  feet  width  of  land  over  the  tracts  of  land  particularly 
described  as  follows,  viz.:  A  tract  in  Collin  county  known  as  a 
survey  in  name  of  S.  C.  Brantley,  for  six  hundred  and  forty 
acres,  except  fifty  acres  out  of  the  southeast  corner  now  owned  by 
Sarilda  Dooley.     .     .     . 

"  It  is  understood  that  all  the  timber  on  the  land  conveyed  is 
reserved  over  and  upon  which  the  said  company  has  built  or  may 
hereafter  build  its  railroad,  and  also  the  right  to  have  the  same 
strip  of  land  in  width  over  and  upon  any  other  lands  now  owned 
or  which  may  hereafter  be  owned  by  us  in  the  state  through  which 
said  railroad  may  be  hereafter  built,  together  with  all  and  singular 
the  rights,  members,  hereditaments  ana  appurtenances  to  the  same 
belonging,  or  in  anywise  incident  or  appertaining.  To  have  and 
to  hold,  all  and  singular,  the  said  premises  unto  the  said  Houston 
&  Texas  Central  Ry.  Co.  or  its  assigns  forever. 

"  And  for  the  consideration  aforesaid,  as  herein  set  forth,  we  do 
hereby  grant  to  said  company  such  earth,  material  and  rock  as  may 
be  found  on  our  lands  herein  conveyed  which  may  be  required  for 
the  construction  of  said  railroad,  and  we  do  hereby  grant  to  said 
company  a  full  release  iroxn  all  claims  against  said  company  for 
damages  that  may  be  sustained  by  their  work  in  the  construction, 
and  for  the  right  of  way  of  said  railroad  over  any  of  the  said  lands. 
This  16th  April,  1872. 

(Signed)  "  Wm.  C.  MoKinney, 

"  Maeoabet  McKinnby." 

The  deed  was  acknowledged  and  recorded. 

The  appellant  built  and  constructed  the  line  of  its  road  over  the 
tract  of  land  without  any  objection. 

McKinney  alleged  that  "  one  Cununins,  who  was  at  that  time 
the  agent  of  defendant,  for  the  purpose  of  procuring  the  right  of 
way  for  their  said  railroad,  assured  him  (appellee)  that  if  he  would 
make  said  deed  to  defendant  (appellant)  that  defendant  would  es- 
tablish and  erect  a  depot  within  one  and  a  quarter  miles  of  the  said 
town  of  Mantua ;  accordingly  plaintiff  (appellee),  relying  on  the 
assurances  of  defendant's  (appellant's)  said  agent  that  defendant 
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would  establish  said  depot  as  aforesaid,  did,  on  or  about  the  16th 
day  of  April,  A.  D.  1872,  make  and  deliver"  said  deed. 

That  "  the  real  consideration,  though  not  expressed  therein,  was 
that  defendant  would  establish  and  erect  a  depot  in  Collin  county 
with  one  and  one-half  miles  of  said  town  of  Mantua,  on  the  line  of 
defendant's  railway.  PlaintiflE  further  represents  that  the  repre- 
sentations of  defendant's  said  agent,  as  heretofore  stated,  were 
fraudulently  made,  with  a  view  to  induce  plaintiff  to  make  a  deed 
to  defendant  to  the  riffht  of  way  over  his  said  land.  That  plaintiff 
put  full  trust  and  confidence  in  said  representations,  believed  them 
to  be  true  in  every  particular,  that  said  agent  had  full  authority  to 
make  them,  and  tliat  defendant  would  ratify  said  a^eement 
between  plaintiff  and  said  Cummins,  and  that  but  for  the  repre- 
sentations so  made  to  plaintiff,  as  heretofore  stated,  he  would  never 
have  made  the  deed  to  the  right  of  way  over  said  tract  of  land." 

That  "  said  deed  was  prepared  by  said  agent,  and  said  stipula- 
tions and  conditions  designedly  left  out  of  said  deed  for  the  pur- 
pose of  defrauding  plaintiff  out  of  his  said  land.  That  plaintiff 
was  without  counsel  and  unadvised  as  to  the  legal  effect  of  said 
deed." 

That  "  defendant,  though  often  requested,  has  failed  and  refused 
to  establish  a  depot  within  one  and  one  half  miles  of  the  town  of 
Mantua,  but  have  long  since  refused  to  do  so ;  and  have  in  fact 
established  a  depot  at  van  Alstyne,  in  Grayson  county,  a  distance 
of  two  and  one  half  or  three  miles  from  said  town  of  Mantua." 

"  That  defendant,  in  constmcting  said  road,  cut  down  andfhe- 
stroyed  a  bois  d'arc  hedge  about  eighty  rods  in  length,  the  prop- 
erty of  plaintiff,  of  the  value  of  $300." 

''  The  plaintiff  alleged  that  he  had  sustained  damages  by  reason 
of  the  construction  of  said  railway  over  his  tract  oi  land  in  the 
sum  of  $4000,"  for  which  he  sued. 

To  this  the  defendant  filed  a  general  demurrer  and  denial,  and 
pleaded  specially,  "  that  plaintiff  did,  on  the  16th  day  of  April,  A. 
D.  1872,  make,  execute  and  deliver  to  defendants,  as  alleged  in 
his  petition,  he  being  then  and  there  joined  by  his  wife,  Margaret 
McKinney,  a  deed  to  the  right  of  way  over  and  upon  the  tract  of 
land  described  in  his  said  petition,  one  hundred  feet  in  width, 
thereby  releasing  to  defendants  all  damages  that  might  be  sustained 
by  them  in  their  work  in  the  construction  of  their  road  over  and 
upon  said  land ;  said  deed  was  made,  executed  and  delivered  for  a 
valuable  consideration,  and  is  herewith  filed,  marked  A,  and  made 
a  part  hereof.    Wherefore  they  say  that  plaintiffs  are  estopped. 

"  Defendants  further  allege  that  W.  F.  Cummins  was  not  at  the 
time  alleged  in  plaintiff's  petition,  nor  ever  was,  their  agent,  au- 
thorized to  locate  and  establish  depots  on  tlie  line  of  their  sai(] 
road,  or  enter  into  contracts  with  any  person  for  the  location  or 
establishment  of  depots  on  said  line  ox  road.    And  if  said  Cum* 
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mills  did,  as  alleged  in  plaintiff's  petition,  represent  to  plaintiff 
that  defendants  woald  locate  a  depot  in  Collin  county  wimin  one 
and  one  half  miles  of  the  town  of  Mantua,  in  said  connty,  and 
thereby  induced  plaintiff  to  execute  the  deed  aforesaid,  that  the 
same  was  not  expressed  in  said  deed,  and  never  was  brought  to  the 
knowledge  of  defendants,  and  never  ratified  either  in  whole  or  in 
part  bj  them.    Defendants  further  allege  that  if  said  representa- 
tions were  made  as  afoi'esaid  by  said  Cummins  to  plaintiff,  then 
said  representations  were  made  without  authority  from  defendants 
and  without  their  knowledge  or  consent,  and  had  not  been  brought 
to  their  knowledge  before  the  institution  of  this  suit." 

The  testimony  on  the  trial  was  voluminous,  and,  in  view  of  the 
opinion,  need  not  be  referred  to.  The  demurrer  of  appellant  was 
overruled,  and  the  charges  of  the  court,  which  held  the  company 
liable  for  representations  in  regard  to  locating  a  depot,  made  by 
its  right-of-way  agent,  are  omitted. 

Goidthwaite  &  Turner,  for  appellant. 

Richard  Maltbie  and  S.  Hare,  for  appellee. 

I.  As  the  general  demurrer  admits  all  the  alle^tions  in  petition, 
we  do  not  consider  an  argument  necessary  to  establish  the  correctnese 
of  the  ruling  of  the  court  below  on  this  point.  If  the  deed  was  o\h 
tained  from  appellee  by  fraud  and  without  consideration,  and  appel- 
lant destroyed  appellee's  hedge,  which  was  not  included  in  the  deed, 
are  not  sufficient  allegations  under  a  general  demurrer,  no  reasons 
we  could  give  would  strengthen  the  petition — Whence  we  submit  it 
as  good  on  general  demurrer.  That  the  facts  set  out  in  petition 
constitute  a  good  cause  of  action.  See  statement  of  facts  in  More 
V.  Brown,  in  connection  with  the  opinion,  15  Tex.  129  et  seq.,and 
Henderson  v.  The  Railroad  Company,  17  Tex.  560  et  seq. 

II.  Upon  the  pleadings  and  evidence,  and  in  support  of  the 
charges  asked  and  given  for  appellee,  and  asked  and  refused  for 
appellant,  we  respectfully  refer  to  the  following  authorities :  Story 
on  Agency  (7th  ed.),  pp.  295,  296,  par.  253 ;  id.,  pp.  574-577,  anci 


note  at  the  bottom  of  page,  par.  455 ;  Kerr  on  Fraud  and  Mistake, 
pp.  15,  16 ;  Gibson  v.  Fifer,  21  Tex.  263 ;  Mead  v.  Randolph,  8 
Tex.  191 ;  McClary  v.  Floyd,  10  Tex.  189.     We  especially  refer 


to  the  case  of  Hendereon  v.  The  Railroad,  17  Tex.  560  et  seq.,  as 
having  determined  all  the  questions  raised  in  this  record  in  islyot 
of  appellee. 

Walker,  P.  J.  Com.  App. — ^We  will  consider  first  the  appel- 
lant's second  assignment  of  error,  that  the  court  erred  in  ovothI- 
ing  the  demurrer  to  plaintiff's  petition.  The  suit  is  not  brought 
to  rescind  the  contract  which  was  made,  for,  notwithstanding  the 
petition  prays  for  cancellation  of  the  deed,  it  prays  that  the  same 
right  of  way  conveyed  by  it  to  defendant  be  conhrmed  by  a  decree 
condemning  the  said  land  to  the  defendant's  use  and  benefit.    A 
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condemnation  of  land  to  a  railway  company's  right  of  way,  over 
and  throngh  the  land,  by  a  decree  of  court,  vests  the  same  right  as 
that  which  the  deed  contemplated  by  its  terms  and  legal  effect. 
The  relief  sought  by  the  petition  is  for  the  damages  which  are  alleged 
to  have  re8uh;ed  from  the  false  and  fraudulent  representations 
made  by  an  agent  of  the  defendant  in  a  matter  which,  as  alleged, 
materially  influenced  and  induced  the  plaintiflE  to  consent  to  convey 
to  the  defendant  a  right  of  way  over  his  land ;  and  also  for  tres- 
passes alleged  to  have  been  committed  by  the  defendant  on  plain- 
tiflPs  land,  and  for  the  damages  incidental  to  and  consequent  upon 
the  defendant's  railway  passmg  through  his  land. 

As  the  plaintiflE  does  not  sue  for  a  recession  of  the  contract,  and, 
on  the  contrary,  virtually  asks  that  it  be  confinned  as  to  the  con- 
veyance which  he  has  made,  but  seeks  for  damages,  by  reason  of 
the  facts  stated  in  his  petition,  against  the  defendant,  it  is  essential, 
to  entitle  him  to  a  recovery,  that  he  shall  show  that  he  has  con- 
tracted with  such  an  agent  of  the  defendant,  so  as  that  the  acts  and 
declarations  done  and  made  by  him  are  binding  upon  the  defend- 
ant ;  or,  in  other  words,  whether  the  principal  has  expressly  or 
impliedly  authorized  the  agent  to  make  said  representations,  it  is 
also  essential  that  tlie  facts  alleged  as  the  basis  for  damages  shall 
be  such  as  will  entitle  the  plaintiflE  to  the  damages  claimed  for  the 
misrepresentations  complained  of. 

The  plaintiflE  alleges  "  that,  on  or  about  the day  of y 

1872,  tne  defendant  was  engaged  in  constructing  its  railway 
through  the  county  of  Collin,  and  were  desirous  to  construct  their 
road  over  and  across  plaintiflE's  said  tract  of  land.  That  plaintiff 
greatly  desired  that  defendant  would  establish  and  erect  on  the 
une  of  their  said  railway  a  depot  within  a  distance  of  one  and  one 
half  miles  of  the  town  of  Mantua,  and  that  plaintiff,  in  pursuance 

of  said  desire,  proposed  to  one  Cummins,  on  the day  of , 

1872,  who  was  at  that  time  the  agent  of  defendant  for  the  pur- 
pose of  obtaining  the  riffht  of  way  for  their  said  railway,  that  if 
uefendant  would  establisn  and  erect  a  depot  on  the  line  of  their 
said  railway  within  a  distance  of  one  and  one  half  miles  of  said 
town  of  Mantua,  and  in  Collin  county,  that  plaintiff  would  make 
a  deed  to  defendant  to  the  right  of  way  over  his  said  tract  of 
land. 

The  petition  alleged  that  said  agent  agreed  to,  and  accepted, 
said  proposition,  "and  assured  him  ^plaintiff)  that  if  he  would 
make  said  deed  to  defendant,  that  defendant  would  establish  and 
erect  a  depot  within  one  and  a  quarter  miles  of  the  said  town  of 
Mantua."  That  the  plaintiff,  relying  on  the  assurances  of  defend- 
ant's said  agent  that  defendant  would  establish  said  depot  as  afore- 
said, did,  on  or  about  the  16th  day  of  April,  1872,  make  and 
deliver  a  deed  to  said  agent  for  the  defendant  to  the  right  of  way 
through  his  said  tract  of  land. 
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The  petition  further  alleges  that  die  aforesaid  repreeentations 
of  the  defendant's  agent  were  fraudulently  made,  with  a  view  to 
induce  plaintiff  to  make  the  said  deed  ;  that  he  placed  full  trust 
and  confidence  in  their  truth,  and  believed  that  said  agent  had  full 
authority  to  make  them,  and  that  the  defendant  would  ratify  the 
agreement  between  the  plaintiff  and  said  Cummins.  That  without 
said  representations,  so  made,  he  would  not  have  made  the  deed  to 
the  right  of  way. 

The  averments  of  the  petition,  just  stated,  represent  the  transact 
tion  to  which  they  relate  to  have  been  with  an  agent  of  the  de- 
fendant. His  authority  is  defined  in  the  petition  to  be  for  a  single 
purpose,  which  was  that  ^f  obtaining  tne  right  of  way  for  me 
defendant's  railway.  His  authority  to  bind  his  principal  was 
limited  to  the  particular  business  within  the  scope  of  his  peculiar 
agency,  and  the  plaintiff  in  his  petition  defined  tne  scope  and  limit 
of  it.  Such  an  authority  as  that  ascribed  to  the  agent  imports  the 
exercise  by  him  of  the  necessary  and  usual  powers,  in  the  ordinary 
course  of  business,  to  thus  procure  the  rigiit  of  way  for  a  railway 
through  the  lands  of  others.  "The  authority  given  under  a 
general  agency  embraces  the  appropriate  means  to  accomplish  the 
desired  end ;  eveir  such  authority  carries  with  it,  or  includes  in  it, 
as  an  incident,  all  the  powers  which  are  necessary,  or  proper,  or 
usual,  as  means  to  enectuate  the  purposes  for  which  it  was 
created."     Story  on  Agency,  §  97. 

But  the  rule  which  thus  confers  by  implication  such  incidental 
power,  limits  the  delegated  power  to  the  line  which  it  thus  draws. 
That  which  is  not  necessary,  proper,  nor  usual,  as  incidents  to  the 
performance  of  the  acts  authorized  to  be  done  under  the  general 
power,  is  in  excess  of  and  beyond  the  power  delegated  by  the 
principal  to  the  agent.  Thus,  "  an  agent ,  authorized  to  receive 
payment,  has  not  an  unlimited  authority  to  receive  it  in  any  mode 
wnich  he  may  choose ;  but  he  is  ordinarily  deemed  entrusted  with 
the  power  to  receive  it  in  money  only.  An  agent  employed  to 
receive  payment  is  not,  unless  some  special  authority  is  given  to 
him,  clothed  with  authority  to  commute  the  debt  for  another  thing; 
or  to  compound  the  debt ;  or  to  release  it  upon  a  composition  ;  or  to 
pledge  a  note  received  for  the  debt,  or  the  money  when  received ; 
or  to  submit  the  debt  demand  to  arbitration."  Story  on  Agency, 
§99. 

As  a  matter  of  law,  it  does  not  appear  what  particular  acts  of 
such  an  agent  as  Cummins  was  alleged  to  have  been  would  have  been 
usual,  necessary  or  proper,  in  the  ordinary  course  of  that  business, 
of  the  procurement  oi  the  right  of  way ;  but  as  a  matter  of  law, 
it  does  appear  that  the  establishment  and  erection  of  depots  by 
railway  companies  is  a  separate  and  distinct  kind  of  busmees  or 
transaction,  and  different  in  its  nature  from  contracts  for  the  right  of 
way.     An  agent  clothed  with  the  bare  authority  to  procure  rights 
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of  way  would  not  have,  as  connected  with  or  incidental  to  such  a 

Sower,  the  right  to  locate  and  designate  for  his  principal  the 
epots  along  the  line  of  his  road.  Such  an  authority  would  be 
foreign  to,  and  not  within  the  scope  of,  his  agency,  nor  would  he 
be  acting  within  it,  when  he  should  undertake  to  stipulate,  in 
behalf  of,  and  to  bind  his  principal,  as  a  condition  for  a  deed  to 
right  of  way,  that  a  depot  should  be  established  at  a  given  or  speci- 
fied place. 

"  To  procure  a  right  of  way"  would  seem  to  involve  the  idea  of 
authority  to  solicit  and  obtain  such  right  from  the  proprietors  of 
the  soil,  in  the  modes  that  are  customary  and  usual  to  tlie  acquisi- 
tion of  property  of  like  character,  such  as  would  pertain  to  obtain- 
ing other  like  easements,  viz.,  by  purchase  and  sale  for  a  pecuniary 
equivalent ;  or  else,  where  the  right  which  is  solicited  is  one  of 
mutual  advantage  to  both  parties,  by  gift  or  donation.  But  in  the 
absence  of  averment  of  other  authority  or  greater  power  than 
would  be  incident  to  the  grant  of  a  mere  naked  power  to  an  agent 
to  procure  for  the  principal  such  a  right  or  such  an  estate,  it  would 
not  be  inferred  that  the  agent  was  empowered  thereby  to  stipulate 
for  other  acts  to  be  done  by  the  principal  as  a  consideration  for  the 
grant  of  the  right  of  way,  than  to  pay  an  equivalent  for  the  same, 
or  else  to  receive  the  same  on  less  onerous  terms. 

The  converse  of  this  proposition  would  be  to  invest  the  agent 
with  the  authority  to  offer  as  an  inducement  for  making  a  contract 
thus  to  procure  tne  right,  the  obligation  of  the  principal  to  surren- 
der as  an  equivalent  any  right  or  power  whicn  it  possessed,  con- 
nected with  the  building  or  the  operation  of  its  road,  according  to 
the  judgment  or  discretion  of  the  agent.  The  right  given  to  an 
agent,  holding  himself  out  to  the  world  as  such,  to  acquire  pro]> 
erty  in  lands,  or  rights  therein  like  this,  does  not  import,  without 
a  further  delegation  of  specific  authority,  the  right  to  transfer  and 
thereby  absorb  the  rights  of  his  principal  in  other  property,  or  to 
the  performance  of  acts  to  be  designated  by  the  agent. 

The  cases  which  illustrate  the  application  of  the  principle  limit- 
ing the  authority  of  a  general  agent  are  very  numerous.  See  Mar- 
tin V.  Famsworth,  49  N.  Y.  (4  Sick.)  555 ;  Rossiter  v.  Rossiter, 
8  Wend.  494;  Holtsinger  v.  National  Com.  Exch.  Bank,  37  How, 
203 ;  Stephenson  v.  N.  Y.  and  Hudson  R.  R.  Co.,  2  Duer,  341 ; 
Geiger  v.  Balles,  1  N.  Y.  S.  C.  (T.  and  C.)  129 ;  3  Bosw.  578, 
584;  37  Tex.  19;  Reese  v.  Medlock,  27  Tex.  120;  Watson  v. 
Hopkins,  id.  637;  Michigan,  etc.,  R.  R.  Co.  v.  Gongas,  55  111. 
503 ;  Duffy  v.  Hobson,  40  Cal.  240 ;  3  Head  (Tenn.)  619. 

This,  then,  being  like  an  action  of  deceit,  as  it  would  be  termed 
at  common  law,  and  not  to  rescind  the  contract,  the  plaintiff,  to 
maintain  it  for  the  breach  of  its  terms,  must  rely  upon  tlie  binding 
obligation  which  the  alleged  promise  of  Cummins  imposed  upon  the 
defendant.    It  is  laid  down  that,  ^^  to  found  an  action  of  deceit, 
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the  fraud  most  be  a  personal  one  on  the  part  of  the  person  making 
the  representation,  or  some  frand  which  another  person  has  im- 
pliedly authorized  him  to  be  guilty  of.  An  action  of  deceit 
cannot  be  brought  against  a  principal  for  tlie  fraudulent  represen- 
tations of  his  agent,  unless  he  has  impliedly  authorized  iiim  to 
make  the  representations.  An  incorporated  company  cannot, 
therefore,  in  its  corporate  capacity,  be  called  upon  to  answer  in 
an  action  of  deceit  for  false  representations  made  by  its  directors, 
imless  they  have  authorized  the  representations.  The  company 
cannot  be  sued  as  wrongdoers  by  imputing  to  them  the  misconduct 
of  those  whom  they  have  employed.  An  action  of  deceit  may  be 
maintained  against  the  directors  personally,  but  not  against  the 
company."     Bump  on  Frauds,  326. 

There  is  no  other  fraud  charged  in  the  petition  on  which  to 
found  the  action  for  damages,  except  the  representations  of  Cum- 
mins. Whilst  the  plaintm  alleges,  it  is  true,  that  the  deed  was 
prepared  by  Cummins,  and  the  real  inducements  and  stipulations 
were  fraudulently  omitted  from  its  recitals,  yet  he  does  not  allege 
that  any  imposition  was  practised  upon  him  to  conceal  from  him 
its  real  contents,  nor  that  he  was  in  fact  ignorant  thereof ;  nor  that 
he  signed  it,  supposing  that  it  contained  anything  more  or  less 
than  it  did  in  fact  recite. 

The  deed,  then,  not  being  invalid  for  fraud  in  its  execution  and 
delivery,  it  must  be  deemed  to  speak  the  real  intent  of  the  plain- 
tiff as  therein  recited,  for  the  purposes  of  a  conveyance  of  the 
right ;  nor  will  parol  evidence  be  allowed  to  contradict  or  vary  it,  so 
as  to  impugn  or  affect  the  grantor's  acknowledgment  of  a  valuable 
consideration.     It  purported  to  convey  for  a  valuable  considera- 
tion, and  acknowledged  that  a  part  of  it  consisted  of  advantages 
which,  he  contemplated  to  result  to  him  in  the  enhanced  value  to 
be  given  to  his  lands   and   other  property  by  the  location  and 
building  of  the  said  railroad  on  his  land.  It  passed  the  title  which 
it  purported  to  convey,  and  his  petition  admits  that  he  well  knew 
that  Cummins  was  authorized  to  contract  with  him  to  the  extent 
certainly  of  accepting  for  the  defendants  this  deed.     This  trans- 
action was  complete,  and  the  plaintiff  does  not  seek  to  rescind  it ; 
his  cause  of  action,  if  any  he  has,  rests  upon  inducements  which 
he  alleges  were  held  out  by  Cummins,  consisting  of  a  consideration 
not  essential  to  support  the  validity  of  the  deed,  unless  the  promise 
of  Cummins  was  made  under  circumstances  which  would  be  bind- 
ing on  the  defendant.    We  have  shown,  we  think,  that  whatever 
claim  for  damages  the  plaintiff  may  have  against  Cummins,  none 
exists  against   defendant.      Counsel,  in  their  brief   for  tlie  ap- 
pellee, rely  on  the  case  of  Henderson  v.  R.  R.  Co.,  17  Tex.  660. 
We  do  not  think  that  the  rules  of  law  applied  there  to  the  princi- 
pal, for  the  unauthorized  acts  of  his  agent,  have  application  to  the 
tacts  of  this  case.    Here  the  agent  was  not  acting  within  the  scope 
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of  his  authority  when  he  undertook  to  stipulate  for  the  locality  of 
a  depot,  but  he  was  so  acting  in  accepting  a  deed  for  the  ri^ht  of 
way.  In  that  case  the  suit  was  to  nullity  a  contract  whicn  was 
adopted  and  acted  upon  by  the  principal ;  in  this  case  it  is  not 
allied  that  the  principal  Knew  of  the  promise  of  the  agent,  nor 
that  he  ever  ratified  it.  That  was  a  suit  to  annul ;  this  is  founded 
on  the  promise  made  by  an  agent  for  the  performance  of  an  act 
outside  the  scope  of  his  authority,  and  asks  for  damages  for  its 
breach.  The  doctrine  of  estoppel  by  conduct  applies  in  that,  but 
not  necessarily  in  this  case. 

If,  however,  the  deed  had  contained  the  stipulation  that  the  rail' 
way  company  should  erect  a  depot  within  the  limits  indicated,  and 
it  had  been  accepted  by  the  defendant  as  the  act  of  their  agent, 
fully  empowered  to  accept  a  deed  of  that  character,  it  would  seem, 
on  the  principles  and  rules  of  the  common  law  applicable  to  con- 
ditional estates,  that  the  condition  being  a  condition  subsequent, 
and  that  from  the  nature  of  the  subject-matter  of  the  conveyance, 
and  the  policy  of  the  law  which  gives  to  railway  companies  the 
right  of  way  over  the  lands  of  otners  on  making  compensation 
therefor,  that  the  estate  granted  would  have  become  absolute.  See 
sees.  6  and  7,  2  Washb.  on  Keal  Prop.,  pp.  6  and  7  (*pp.  447-8). 
The  law  would  not  vainly  permit  the  grantor,  for  condition 
broken,  it  would  seem,  to  enter  upon  the  land  and  determine  the 
estate  granted,  when  the  grantee  would  be  entitled,  eo  instante,  to 
demand  a  right  of  way  over  the  same  identical  land  on  making 
compensation  therefor ;  the  optional  right  of  the  grantee,  on  mak- 
ing proper  compensation,  would  be  paramount  to  the  grantor's 
right  in  the  fee,  ab  initio.  And,  besides,  the  terms  of  the  condi- 
tion implies  that  the  building  of  a  depot  may  succeed  the  expen- 
diture by  the  grantee  of  large  sums  of  money  in  constructing  a 
road,  which,  when  laid  down,  becomes  permanently  attached  to  the 
realty ;  the  value  of  which  is  immensely  greater  than  the  land  over 
which  it  runs ;  and  the  relation  of  the  fractional  part  of  the  road 
running  over  the  land  in  question  to  the  entire  road  beyond  the 
section  referred  to,  repels  the  idea  of  a  literal  rescission  of  the  con- 
tract, by  any  attempt  of  a  court  to  place  the  parties  in  statu  quo. 
The  result  would  seem  to  follow  that  the  estate  conveyed  would  be 
absolute,  and  that  the  application  of  the  rules  of  law  ordinarily 
governing  the  rescission  of  contracts,  oftentimes  could  not  have 
application  to  railway  companies  under  such  circumstances,  and  the 
only  remedy,  or  redress  given,  would  be  in  damages.  These  re- 
marks are  suggested  in  view  of  the  decree  which  was  rendered  be- 
low, cancelling  the  deed  and  condemning  the  land  to  the  use  of  the 
defendant.  If  the  plaintifi  is  entitled  neither  to  annul  the  deed 
for  fraud  in  its  execution  and  delivery,  and  seeks  not  to  divest  the 
defendant  of  the  right  conveyed  by  the  right  of  way,  but  asks  even 
that  it  shall   be  decreed  to  deiendant's  use   and  benefit,   we 
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do  not  think  that  the  oonrt  can  properly  cancel  the  contract  of  the 
parties  by  snbetitntin^  in  lien  thereof  the  statutory  right  of  way 
as  a  set-on  to  the  plamtifPs  damages. 

If  the  plaintiff  was   entitled  to    an  action  for  damages,  the 
measure  of  them  is  not,  we  think,  that  claimed  by  the  petition, 
and  which  was  adopted  as  correct  in  the  charge  of  tne  court.   The 
plaintiff  claims  as  aamages  the  diminished  valne  of  his  land ;  dam- 
age consequent  upon  the  construction  of  the  road  through  his  farm, 
necessitating  additional  fencing,  and  other  agricultural  losses  and 
inconveniences,  specified  in  the  petition ;  and  damage  done  by  de- 
fendant in  cutting  down  a  bois  d'arc  hedge.     Thus,  the  defendant 
is  sought  to  be  treated  as  a  mere  trespasser,  and  its  liability  for 
damages  measured  accordingly ;  as  if  the  acts  complained  of  were 
done  under  no  color  of  authority,  nor  in  anywise  mitigated  by 
reason  of  contract  or  consent  given  by  the  plaintiff.     Under  the 
state's  right  of  eminent  domain,  the  railway  company  had  rights, 
at  the  time  of  selecting  the  way  of  its  road,  which  enabled  it  to 
avoid  being  placed  in  the  position  of  a  trespasser  ex  post  facto,  or 
by  construction,   and  to  be  subjected  to  the  liabilities  of  such. 
Kailroad  companies,  failing  to  agree  with  owners  of  land  as  to  ob- 
taining right  of  way,  were  allowed  heretofore,  as  now  (Paach.  Dig., 
art.  4922),  to  designate  the  land  over  which  they  proposed  to  buiS, 
and  to  cause  to  be  then  determined,  in  limine,  by  legal  proceed- 
ings, the  damages  "  that  may  be  caused  to  the  lands  and  property 
of  the  owner  by  the  construction  of  said  railroad."     The  owner  was 
correspondingly  protected  in  his  rights,  in  that  no  railroad  com- 
pany was  permitted  to  enter  upon  his  land,  except  for  a  lineal  sur- 
vey, until  the  proper  and  legal  adjustment  of  his  rights  to  com- 
pensation *under   the  proceedings  contemplated  under  art.  4922, 
Pasch.  Dig.   The  plaintiff's  petition  plainly  shows  that  the  defend- 
ant entered  upon  nis  land,  and  constructed  their  road  through  it, 
with  his  knowledge,  and  that  he  consented  thereto  without  any 
compensation,  other  than  the  anticipated  advantage  to  result  by 
the  enhanced  value  to  be  given  to  his  property  by  its  construction, 
and  the  building  of  a  depot  at  a  certain  place,  or  rather  within  the 
limits  of  a  certain  designated  line  upon  the  railroad.     The  action 
of  the  plaintiff  under  liis  proposition  to  Cummins  waived  his  right 
to  a  claim  for  the  assessment,  in  advance  of  defendant's  entry 
and  appropriation  of  the  use  of  the  land,  of  damages  caused  bj 
the  construction  of  the  road  on  his  land  ;  but  if,  under  a  contract 
of  that  kind,  binding  on  both  parties,  the  railroad  had  erected  their 
depot  at  a  greater  distance  from  the  town  of  Mantua  than  was  stip- 
ulated, it  would  have  been  a  breach  of  contract,  entitling  the 
plaintiff  to  recover  the  damages  which  the  plaintiff  would  have  sus- 
tained, immediately  resulting  from  the  breach  of  that  condition. 

Mr.  Sedgwick,  in  his  treatise  on  the  Measure  of  Damages,  vol 
i.,  7th  ed.,  212,  says,  that  in  actions  ^'  where  the  contract  is  to  do, 
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or  to  refrain  from  doing,  some  particular  thing,  the  rule  of  the 
civil  law  is  perhaps  the  best  that  can  be  adopted ;  that  the  party  in 
default  shall  be  held  liable  for  all  losses  that  may  be  fairly  consid- 
ered as  having  been  in  the  contemplation  of  the  parties  at  the  time 
the  agreement  was  entered  into.  Or,  in  other  words,  where  it  ap- 
pears, or  may  fairly  be  inferred,  that  the  party  complaining  of  the 
non-performance  of  a  contract  has,  at  the  time  it  was  entered  into, 
turned  the  mind  of  the  party  whose  conduct  is  complained  of  to 
the  consequences  likely  to  ensue  from  default  on  his  part,  and  such 
consequences  do  ensue,  he  shall  be  held  responsible  for  them  as 
having  stipulated  against  them." 

The  allegations  of  the  plaintiffs  petition  do  not  imply  that  any 
other  consideration  influenced  the  plaintiff  in  insisting  upon  the 
locality  of  the  depot  within  a  mile  and  a  half  of  the  town  of  Mantua 
than  considerations  of  convenience  and  economy  to  himself  in  the 
use  which  the  road  would  afford  him,  in  view  of  his  proximity  to 
the  point  indicated,  for  purposes  of  transportation  of  persons  and 
freight;  nor  that  the  proposal  made  to  Cummins  was  by  him 
understood  in  a  different  light.  The  plaintiff  is  not  to  be  supposed 
to  have  conceived  the  idea  that  the  railroad  company,  in  selecting 
their  depot  station,  were  controlled  by  other  considerations  than 
their  own  interest,  and  that,  in  acquiring  rights  of  way,  it  purposed 
to  fix  such  depots  with  reference  to  a  contemplated  design  to  affect 
the  values  of  property  of  other  persons,  either  by  passing  through 
their  lands  or  in  the  establishment  of  the  depots  aion^  the  line  of 
the  road.  The  plaintiff  must  have  regarded  the  precise  and  iden- 
tical spot  for  the  location  of  the  depot,  at  the  time  of  his  negotia- 
tions, as  undetermined ;  and  that  the  establishment  of  it  definitely 
would  be  made  with  reference  to  the  railroad  company's  views  of 
its  best  interest,  and  not  to  that  of  the  proprietors  of  the  lands 
of  the  surrounding  country.  We  may  reasonablv  conclude  that 
neither  party,  in  speaking  of  the  probable  spot  for  its  location, 
contemplatea  that  a  violation  of  an  agreement  to  locate  it  within 
the  specified  limits  involved  an  undertaking  by  the  company  to  be 
responsible  for  the  difference  in  values  of  property  which  might 
result  to  the  property-holders  of  the  adjacent  country,  in  the  ratio 
of  their  remoteness  to  the  place  where  the  depot  should  be  estab- 
lished. 

Neither,  then,  is  the  comparative  value  of  the  property,  estimated 
with  reference  to  the  place  where  the  depot  was  built,  nor  where, 
according  to  the  supposed  contract,  it  should  have  been  erected, 
nor  the  damages  directly  caused  the  land  and  property  of  the 
plaintiff  by  reason  of  the  construction  of  the  road,  the  proper  rule 
for  the  measurement  of  plaintiffs  damages ;  but  the  true  rule  is 
indicated  by  the  above  quotation,  to  be  applied  to  all  the  facts  and 
circumstances  adducible  in  evidence,  to  show  the  injury  sustained 
by  the  plaintiff  on  account  of  the  increased  distance  of  the  depot. 
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as  it  was  actually  established,  from  the  plaintifPs  residence  and 
place  of  basiness,  compared  with  the  advantages  he  would  have 
enjoyed  in  the  uses  of  a  depot  located  one  mile  and  a  half  from  the 
town  of  Mantua. 

In  respect  to  the  damage  claimed  on  account  of  cutting  down  by 
the  defendant  of  his  bois  d'arc  hedge,  the  allegations  made  to  show 
a  liability  are  too  vague  and  general,  taken  in  connection  with  the 
whole  transaction,  to  show  a  ri^ht  of  action  for  damages.  It  is 
not  negatived  that  the  act  complained  of  was  necessary,  and  fully 
contemplated  by  the  parties,  when  the  right  of  way  was  gi*anted  by 
the  plaintiff ;  and  that  whatever  injury  might  result  to  the  plaintiff 
therefrom  was  fully  considered  and  estimated  together  with  the 
advantages  he  expected  to  otherwise  derive  by  tlie  building  of  the 
road. 

We  conclude  that  the  court  erred  in  overruling  defendant's 
demurrer,  and  that  the  judgment  ought  to  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  As  the  plaintiff  may 
80  amend  his  petition  as  to  present  a  cause  of  action  in  view  of 
another  trial,  we  have  deemed  it  proper  to  make  the  foregoing 
observations  in  relation  to  the  proper  rule  for  the  measurement  of 
the  plaintiff's  damages.  The  cnarffes  given  and  those  asked  for  by 
defendant  and  refused,  as  well  as  the  general  direction  given  to  the 
case  on  the  trial,  have  suggested  to  us  the  propriety  oi  indicating, 
in  a  general  wav,  our  views  upon  this  brandi  of  the  case. 

Beversed  and  remanded. 

Note  to  thb  Above  Opikion. — The  case  of  East  Line  R.  R.  Co.  v,  Cktrrett^ 
62  Tex.  133,  had  escaped  the  obaervation  of  the  writer  until  after  the  fore- 
going opinion  was  prepared.  The  decision  made  in  that  case  is  here  now 
referred  to  as  supporting  the  correctness  of  our  conclusions  upon  the  leading 
questions  in  this  case. 

RiCHABD  S.  Walkkb,  QomnCt, 

It  is  proposed  in  the  following  note  to  discuss  the  law  with  relation  to  con> 
ditions  inserted  in  grants  of  land  or  rights  of  way  to  railway  companies. 
Many  of  the  principles  applicable  in  these  cases  are  conunon  to  all  convey- 
ances of  estates  upon  conditions.  Some,  however,  are  peculiar  in  their  na» 
ture,  and  may  therefore  suitabl<y  find  a  place  in  the  present  volume. 

Grants  of  land  to  railway  companies  are  frequently  made  on  condition  that 
the  company  erects  a  station  on  the  lands  of  the  grantor,  lays  its  rails  in 
some  specified  place,  fences  its  track  in  from  the  grantor's  land,  etc.,  etc. 
Whether  clauses  in  a  deed  making  such  provisions  amount  to  conditions  or 
not,  is  sometimes  a  moot  point.  If  the  clear  intent  of  the  parties  be  to  create 
a  condition,  the  mere  use  of  the  word  *' covenant*'  will  produce  no  effect 
Blanchard  v.  Detroit,  L.  and  L.  M.  R.  R.  Co.,  81  Mich.  43. 

Where  a  grant  of  land  was  made  in  consideration  of  one  dollar,  and  "in 
further  consideration  that  the  said  company  will  locate  its  railroad  "  on  the 
ffrantor's  lands,  this  was  held  to  constitute  not  a  condition,  but  a  contract, 
for  breach  of  which  the  company  must  respond  in  damages.  East  Line  R. 
R.  Co.  V.  Garrett,  63  Tex.  188. 

So  where  the  owner  of  land  executed  a  writing  granting  to  the  company  a 
right  of  way  over  his  land,  which  writing  contain^  this  clause,  "  Depot  to 
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be  erected  in,  etc., "  thig  also  was  held  not  to  constitute  a  condition.  The 
ndhroad  company  having  taken  the  right  of  way  and  failed  to  erect  the  depot, 
it  was  hM  that  the  grantor's  only  remedy  was  an  action  for  obtaining  land 
nnder  false  pretences,  ih  which  the  measure  of  damages  would  be  the  value 
of  the  land  taken.  Hubbard  9.  Kansas  City,  St.  Jo.  and  Council  BlufEsR.  R. 
Co.,  68  Mo.  68. 

And  where  in  like  case  the  agreement  whereby  the  right  of  way  was  con- 
ferred contained  a  provision  that  the  railroad  company  should  fence  their 
road  off  from  the  grantor's  land,  it  was  held  that  this  provision  did  not 
amount  to  a  condition,  but  was  a  mere  inter-proprietary  regulation  in  the 
nature  of  a  continuing  contract,  for  the  breach  of  which  damages  might  be 
recovered.     Hornback  v,  Cinn.  and  Zanesville  R.  R.  Co.,  20  Ohio  St.  81. 

On  the  other  hand,  mere  provisos  in  deeds  have  been  in  some  cases  con- 
strued as  conditions.  Taylor  v.  Cedar  Rapids  and  St.  Paul  R.  R.  Co.,  25 
Iowa,  871;  Southard  if.  Central  R.  R.  of  N.  J.,  2  Dutch,  18. 

In  others,  recitals  of  the  consideration  for  which  the  deed  is  made  are  so 
construed.  Indianapolis,  Peru  and  Chicago  Ry.  Co.  v.  Hood  et  al.,  66  Ind. 
580;  Blanchard  v.  Detroit,  Lans.  and  Lake  M.  R.  R.  Co.,  81  Mich.  48.  See 
contra.  East  Line  R.  R.  Co.  v,  (Barrett,  52  Tex.  188. 

In  some  a  more  isolated  clause  is  so  construed.  Aiken  v,  Albany,  Vt.  and 
Canada  R  R.,  26  Barb.  289.  See  contra,  Hubbard  e.  Kansas  City,  St.  J. 
and  C.  B.  R.  R.  Co.,  63  Mo.  68. 

In  the  great  majority  of  cases  the  conditions  are  of  course  express.  A 
parol  condition  will  not  be  inserted  into  such  a  deed  unless  the  evidence  be 
very  clear  and  explicit.     East  Line  R  R.  Co.  v,  Garrett,  52  Tex.  188. 

Where  clauses  are  construed  to  amount  to  conditions,  the  question  some- 
times arises  whether  they  are  to  be  considered  as  conditions  precedent  or 
conditions  subsequent.  In  Taylor  «.  Cedar  Rapids  and  St.  Paul  R  R.  Co., 
25  Iowa,  871,  the  owner  of  certain  land  conveyed  a  ri^ht  of  way  to  a  railroad 
company,  *' provided  a  depot  is  permanently  located  within  one  half  mile 
west  of  the  town  plat  of  Shellsburg.**  The  railroad  company  took  possession 
of  the  land,  but  failed  to  construct  the  depot  within  the  specified  limits. 
Ejectment  being  brought  by  the  grantor,  it  was  Tidd  that  the  clause  in  the 
deed  amounted  to  a  condition  precedent,  and  that  said  condition  not  having 
been  complied  with,  the  plaintiff  was  entitled  to  recover. 

In  the  great  majority  of  such  cases,  however,  these  conditions  are  construed 
as  subsequent.  Where  the  owner  of  land  conveyed  a  portion  thereof  **for 
and  in  consideration  of  the  permanent  location  and  construction  of  the  depot 
of  said  railroad  company"  thereon,  this  was  construed  as  a  condition  subse- 
quent. Indianapolis,  Peru  and  Chicago  Ry.  Co.  «.  Hood  et  al.,  66  Ind.  580. 
See  also  Blanchard  v.  Detroit,  Lansing  and  L.  M.  R.  R.  Co.,  81  Mich.  48; 
Nicoll  V,  N.  Y.  and  Erie  R.  R  Co.,  12  N.  Y.  121;  Baker  e.  Chicago,  R  I. 
and  Pacific  R.  R.  Co.,  57  Mo.  265.  Whether  a  condition  be  in  its  nature 
precedent  or  subsequent,  if  the  act  of  the  party  imposing  it  makes  it  unnec- 
essary or  impossible,  the  estate  is  discharged  of  the  condition.  Jones  e. 
Chesapeake  and  Ohio  R  R  Co.,  14  W.  Va.  614. 

Where  the  grantor  has  inserted  in  his  deed  a  condition,  and  there  is  a 
breach  thereof,  the  proper  remedy  is  a  re-entry  either  by  the  grantor  or  his 
heirs.  The  weight  of  authority  is  to  the  effect  that  a  condition  cannot  be 
construed  as  a  covenant,  and  specific  performance  thereof  cannot  in  conse- 
quence be  granted.  Where,  therefore,  a  grant  of  land  was  made  to  a  turn- 
pike company,  on  condition  that  a  toll-gate  should  be  located  in  a  certain 
place,  it  was  held  that  the  grantor  could  not,  on  failure  of  the  company  to 
erect  the  toll-gate,  institute  any  proceeding  to  enforce  specific  performance. 
Palmer  v.  Ft.  Plain  and  Cooperstown  Plank  Road  Co.,  11  N.  Y.  876. 

In  Blanchard  v.  Detroit,  Lansing  and  Mich.  R  R  Co.,  81  Mich.  48,  the 
owner  of  land  conveyed  a  portion  thereof  to  a  railroad  company  **  in  consid- 
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eration  of  five  hundred  dollars,  and  the  covenant  to  build  a  depot  hexciiiaf- 
ter  mentioned."  The  deed  further  contained  the  following  ciaose:  *'But 
this  conveyance  ianiade  upon  the  express  condition  that  said  railroad  com- 
pany shall  build/ erect,  and  maintam  a  station-house  or  depot  on  the  land 
nerein  described,  suitable  for  the  convenience  of  the  public,  and  that  at  least 
one  train  each  way  shall  btop  at  such  depot  or  station  each  day  when  trains 
run  on  said  road,  and  that  freight  and  passengers  shall  be  regularly  taken  at 
said  depot. '^  The  company  took  the  land  and  constructed  the  road,  but 
failed  to  locate  the  depot  in  the  specified  manner.  The  grantor  thereupon 
instituted  a  proceeding  against  them  for  specific  performance.  It  was  htM, 
however,  that  he  was  not  entitled  to  this  relief,  and  further  that  he  was  not 
even  entitled  to  damages.  A  contrary  conclusion  was,  however,  reached  in 
Aiken  «.  Albany,  V.  and  0.  By.  Co.,  26  Barb.  289,  where  the  owner  of  a 
farm  granted  to  a  railway  company  a  right  of  way  through  the  said  farm  by 
a  deed  which  contained,  inter  alia,  the  following  clause:  **The  said  Albany 
Northern  Bailroad  is  to  construct  and  maintain  two  good  farm  crossings.'^ 
This  clause,  the  court  intimated,  was  properly  a  condition.  It  was,  however, 
in  order  to  aid  the  grantor,  construed  in  that  case  as  a  covenant,  and  specific 
performance  thereof  was  accordingly  decreed. 

In  order  to  take  advantage  of  a  condition  broken  there  must  be  an  actual 
re-entry  by  the  grantor  or  his  heirs.  If  the  grantor  has  in  the  mean  time  con- 
veyed the  land  to  a  third  party,  his  right  of  re-entry  is  gone.  Kiooll  c. 
N.  Y.  and  Brie  B.  Co.,  12  N.  Y.  121. 

And  the  same  result  follows  where  he  has  conveyed  part  of  the  land  only, 
for  the  right  of  re-entry  is  not  in  its  nature  severable.  Tinkham  «.  Erie  Ry. 
Co.,  53  Barb.  893. 

A  grantor  of  land  to  a  railroad  company  who  after  condition  broken  per- 
mits the  company  to  put  extensive  and  valuable  improvements  on  the  land 
without  protesting,  will  be  estopped  from  setting  up  his  right  of  re-entry. 
He  will  be  deemed  to  have  waived  the  breach.  Ludlow  «.  N.  Y.  and  EEarlem 
B.  R  Co.,  12  Barb.  440. 

In  Baker  «.  Chicago,  B.  I.  and  Pacific  R  R  Co.,  57  Mo.  265,  the  owner  of 
4;ertain  land  consented  to  its  occupation  for  the  construction  of  a  railroad  and 
executed  a  conveyance  granting  a  right  of  way  over  the  same,  conditioned 
that  the  company  should,  within  a  given  time  after  the  completion  of  the 
road,  place  fences  and  cattle  guards  adjoining  the  grantor's  land  as  required 
by  law.  The  deed  was  delivered  to  the  a^ent  of  the  company,  with  the  un- 
standing,  however,  that  it  was  not  to  be  delivered  to  the  company  till  they 
complied  with  its  terms.  The  corporation  went  forward  without  objection 
from  the  grantor,  and  built  the  road,  making  expensive  and  permanent  im- 
provements on  the  land,  but  failing  to  construct  the  fences  and  cattle  guards. 
The  deed  was  never  delivered  to  the  company,  and  subsequently  the  grantor 
brought  an  action  of  ejectment.  He  was  hddy  however,  to  have  estopped 
himself  by  permitting  the  improvements  to  be  made  without  objection,  and 
judgment  was  accordingly  entered  for  the  railroad  company. 

Courts  are  sometimes  called  upon  to  construe  conditions  of  this  character, 
and  to  decide  whether  they  have  been  complied  with  by  the  railroad  company. 
A  clause  in  a  conveyance  of  a  right  of  way  to  a  railroad  company  upon 
which  to  build  its  roai^,  *'  provided  the  same  did  not  interfere  with  buildings 
on  the  grantor's  land"  was  held  to  prevent  the  construction  of  the  road  so 
close  to  said  buildings  as  to  endanger  them  or  prevent  their  usefulness. 
Bathbone  ©.  Tioga  Navigation  Co.,  7  W.  and  8.  74. 

And  where  the  grantor's  deed  of  land  contained  an  express  condition  that 
the  grantee  should  make  Chillicothe  a  station  on  its  road  otherwise  the  deed 
to  be  void,  it  was  Add  that  the  erection  of  a  station  one  fourth  of  a  mile 
east  of  the  town  plat  of  Chillicothe  was  a  sufficient  compliance  with  the 
condition.     Jenkins  v.  Burlington  and  Mo.  Biver  R  B.  Co.,  29  Iowa,  255. 
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In  Southard  «.  Central  R.  R.  of  N.  J.,  3  Dutch.  13,  the  owner  of  land 
oonyeyed  a  certain  portion  thereof,  for  the  purposes  of  a  depot  and  pas- 
senger refreshment  room  by  a  deed  containin|^  a  proviso  that  if  the  railroad 
company  should  erect  and  use  any  other  buildings  within  a  mile  for  the  same 
purposes,  the  deed  should  be  avoided.  The  company  permitted  one  of  its 
employees  to  erect  and  maintain  an  oyster  stand  in  the  depot  and  also  occa- 
sioDally  to  lodge  passengers  in  said  building.  It  also  permitted  from  time 
to  time  merchants  within  a  mile  of  the  tract  granted  to  unship  their  freight 
on  the  side  of  the  track  opposite  to  their  own  warehouses.  These  circum- 
Btances  were  not  Add,  however,  to  constitute  a  violation  of  the  provisions  of 
the  deed. 

A  condition  in  a  deed  to  a  railroad  company,  providinff  that  the  same  shall 
be  void  unless  the  railroad  and  one  of  its  stations  be  buut  in  a  certain  local- 
ity is  not  void  as  being  in  contravention  of  public  policy.  McClure  v,  Mo« 
River,  Ft.  S.  and  Gulf  R  Co.,  9  Eans.  873. 

A  condition  in  such  a  deed  that  the  company  shall  keep  open  certain 
streets  through  the  land  granted  is  not  void  as  imposinsa  duty  or  trust  upon 
the  corporation  outside  its  usual  duties  and  powers.  Tinkham  v.  Erie  Ky« 
Co.,  58  Barb.  898. 
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Thb  mode  of  dtation  of  the  American  and  English  Railway  Oafies  will  he  as 
follows: 

8  Am.  and  Eng.  R  R  Gas. 


AeUTT,  169,  860. 

See  IfAflnnB  ahd  SsBYAirr,  40,  60;  Nbouqengb,  13. 

1.  The  agent  of  a  railway  company,  acting  under  a  general  power  to  procure 
A  right  of  way  for  the  railroad,  does  not  have  the  right  to  designate  ana  locate 
for  his  principals  the  depots  along  the  line  of  road;  and  his  agreement  to  locate 
a  depot  at  a  particular  place,  as  a  consideration  for  a  deed  to  the  company  of  a 
liffht  of  way,  would  not  be  binding  on  the  company.  Houston,  etc.,  K.  K.  Co. 
«.  licEinney,  728. 

2.  An  incorporated  company  cannot  be  called  on  to  answer  in  damaeee,  in  its 
corporate  capacity,  for  the  false  and  fraudulent  representations  of  its  agent, 
unless  it  authorized  the  representations.    Id. 

8.  If  the  agent  promised  the  location  of  a  depot  as  a  part  consideration  for  the 
deed,  parol  evidence  would  not,  in  a  suit  against  the  company,  be  admitted  to 
prove  it,  and  the  remedy  of  the  grantor  would  be  against  the  agent  and  not 
against  the  company  for  the  deceit  practised.    Id. 

APPEAL,  94,  128,  216,  681. 

See  PfiAoncB,  8,  6,  6, 10,  87. 

1.  When  taken  after  death  of  one  of  the  adverse  parties,  and  before  substitu- 
tion of  his  successor,  is  premature.     Sheldon  «.  Dalton,  166. 

2.  On  proceedings  to  perfect  an  appeal  from  the  circuit  court,  a  certificate 
signed  b/ the  judge,  after  his  term  of  oflSce  had  expired,  will  be  stricken  out 
Cross  V.  Burlington,  etc.,  R.  R  Co.  268. 

8.  The  certificate  of  the  clerk,  under  his  official  seal,  that  the  depositions  and 
papers  used  as  evidence  on  the  trial,  in  their  original  form,  are  contained  in  the 
record  transmitted  to  the  appellate  court,  is  sufficient.    Id. 

4.  Where  a  statute  providing  for  proceedings  on  appeal  is  repealed,  the  case 
appealed  is  governed  by  the  provisions  of  the  repealing  statute,  notwithstanding 
it  may  have  been  commenced  while  the  repealed  statute  was  in  force.    Id. 

ABBAITLT  AVB  BATTEBT,  864. 

Bee  Master  Ain>  Sbbyant,  6. 

BBIBBBT,68. 

See  EviDSNCB,  1. 
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BBIDGS,  458. 

See  Nbgugbncb,  15. 

A  person  injured  by  a  defect  in  a  bridge,  forming  part  of  a  highway,  wfaidi 
a  railroad  corporation  is  bound  to  keep  in  repair,  cannot  maintain  an  action 
against  the  corporation  without  giving  the  notice  required  by  the  Ham.  St  of 
1877,  c.  284,  g  8,  to  be  given  to  the  *'  persons"  obliged  to  keep  the  sune  in  le* 
pair.    Dickie  v,  Boston,  etc.,  R  R  Co.  208. 

CHILD,  280,  806. 

See  CBOflsmo,  15;  Eyidencb,  6;  Pabent  ahd  Child,  1« 

1.  Statutes  as  to  fencing  inapplicable  in  case  of  an  infant  straying  on  in  tm- 
fenced  track.    Fitzgerald  «.  St.  raul,  etc,  R  R  Co.  811. 

2.  Where  the  injury  is  inflicted  by  means  of  locomotiYe  on  a  child  of  tender 
years,  the  evidence  of  negligence  is  more  generally  for  the  jury  than  for  the 
court    Vickers  v.  Atlanta,  etc.,  R  R  Co.  887. 

8.  A  child  can  be  required  to  exercise,  not  so  much  care  and  caution  as  a  per- 
son of  mature  years,  but  only  so  much  as  mav  be  reasonably  expected  of  one  of 
its  age  or  capacity;  which  is  a  matter  to  be  determlDed  by  the  peculiar  circum- 
stances of  each  case;  what  would  be  ordinary  neglect,  as  towards  a  penon  of 
full  capacity,  might  be  gross  n^ligence  as  towards  a  child.  Mobile,  etc.,  R  R 
Co.  V.  Crenshaw,  840. 

4.  When  to  be  considered  a  trespasser,  and  precluded  from  reooveriDg  for 
injury.    Baltimore,  etc.,  R  R.  Co.  v,  Schwindling,  544. 

CO-SMPLOTSX. 

See  Master  Ain>  SxRYAirr,  87-56. 

C0H80LIBATI0H. 

1.  Where  two  railroad  companies  consolidate,  and  the  articles  of  consolidation 

Srovide  that  all  contracts  made  by  either  company  are  assumed  by  the  coosoli- 
ated  company,  and  stock  to  be  issued  to  persons  entitled  thereto  m  either  com- 
pany, a  stockholder  of  one  company  which  sells  its  road-bed  to  the  other  com- 
pany has  not  a  vender's  lien  on  the  land  so  conveyed.  Cross  «.  Burlington,  etc, 
R  ft.  Co.  268. 

2.  Where,  by  the  consolidation  of  two  railroad  companies,  another  Is  created, 
which,  by  the  terms  of  consolidation,  acquires  all  of  the  property  and  fran- 
chise, and  assumes  all  of  the  debts  and  liabilities  of  the  two  of  which  it  is 
formed,  and  which  become  extinct  by  its  creation,  it  takes  such  property  sub- 
ject to  the  debts  of  the  original  companies,  and  burdened  with  all  liens  upon  it 
which  were  valid  against  those  companies,  and  will  not  be  permitted  to  aver 
ignorance  of  an  unrecorded  mortgage  previously  executed  by  one  of  the  original 
companies.    Miss.  Valley  R  R.  Co.  v.  Chicago,  etc.,  R  Co.  575. 

8.  When  terms  of  act  are  sufficient  to  merge  old  companies  into  a  new  one. 
Meyer  v.  Johnston  et  al.  584. 

4.  The  legal  effect  of  an  agreement  for  the  consolidation  of  several  railroad 
companies,  and  of  the  severtu  statutes  authorizing  and  ratifying  such  consoli- 
dation, is  a  judicial  question,  which  the  court  must  consider  and  decide;  and 
when  the  statute  authorizes  the  companies  to  unite  and  consolidate  "  to  such  an 
extent,  and  upon  such  terms,  as  ma^  be  agreed  on  by  and  with  the  company  or 
companies  entering  into  affrement  with  them,"  the  character  of  the  oonsolidatioa 
is  determined  by  the  stipulations  of  the  agreement.    Id. 

5.  The  agreement  in  this  particular  case  construed  to  constitute  a  new  cor- 
poration.   Id. 

6.  The  acts  of  the  officers  of  the  new  corporation  need  not  to  affect  this  zmuL 
Id.  .^     , 

7.  Where  several  raUroads  have  consolidated,  the  holder  of  an  unliqnidatra 
claim  against  one  of  them  must  liquidate  his  claim  before  he  can  enforce  it 
agaimtt  the  consolidated  company.    Whipple  v.  Union  Pac.  R  R  Go.  651. 

8.  Two  railroad  companies  owning  lines  of  railroad  connected  only  l^  <wr 
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railroads  which  such  companies  hold  by  lease,  are  not  authorized  to  become  con- 
solidated into  one  corporation.     State  v.  Yanderbilt,  657. 

9.  The  lines  of  two  railroad  companies  which  are  in  their  general  features 
parallel  and  competing,  cannot  be  connected  for  the  carriage  of  freight  and  pas- 
sengers over  both  "continuously/*  and  hence  such  companies  cannot  become 
consolidated  into  one  corporation  under  that  section.    Id. 

10.  A  certificate  made  by  the  directors  of  consolidating  railroad  companies 
which  fails  to  show  any  place  of  residence  of  the  directors  of  the  new  company 
is  fatally  defective.    Id. 

11.  In  an  action  to  prevent  the  consolidation  of  railroad  companies,  the 
election  of  directors  for  the  new  company,  at  a  meeting  of  the  stockholders, 
will  not  justify  such  an  appointment  agamst  either  of  the  companies,  on  the 
fP'ound  that  part  of  the  stockholders  participating  in  the  meeting  have  been 
mhibited  from  doing  so  by  injunction.    Railway  Co.  v,  Jewett,  703. 

COHSTITUTIOHAL  LAW. 

1.  Private  corporations  are  persons,  within  the  meaning  of  the  first  section  of 
the  Fourteenth  Amendment,  and  are  entitled,  so  far  as  their  property  is  con- 
cerned, to  the  equal  protection  of  the  laws.  County  of  San  Mateo  v.  S.  P.  R.  R 
Co.  1. 

2.  The  State  possesses  no  power  to  withdraw  corporations  from  the  guarantees 
of  the  Federal  Constitution  m  this  respect.    Id. 

8.  Under  the  reserved  power  to  amend,  alter,  or  repeal  the  laws  under  which 
private  corporations  are  formed,  the  State  cannot  divest  property  or  rights 
which  have  become  vested.    Id. 

4.  By  the  constitution  of  California,  every  law  must  pass  by  a  majority,  the 
yeas  and  nays  being  entered  on  the  journal.  The  courts  in  determining 
whether  a  law  has  passed  properly  will  examine  the  journal.    Id. 

C0HTSACT0E8. 

Sections  1166  and  1167  of  the  Code  of  Tennessee,  touching  the  liability 
which  railroad  companies  incur  by  failing  to  observe  certain  precautions  in  run- 
ning their  trains,  do  not  apply  to  contractors  engaged  in  constructing  a  railroad. 
Origgs  V.  Houston,  357. 

COHTBIBTrTOBT  HEeLIGEHCE. 

See  Nbgligencb  (Coittbibutort). 

CONTEYAHOE. 

1.  Parol  unauthorized  statement  of  agent  not  admissible  to  vary  the  terms  of  a 
conveyance.    Houston,  etc.,  R  R.  Co.  v.  McKinney,  728. 

2.  One  who,  by  deed,  grants  a  right  of  way  over  his  land  to  a  railway  com- 
pany, impliedly  waives  all  right  to  damages  not  reserved  in  the  deed,  occasion- 
ed by  the  removal  of  timber  or  other  obstructionB  situated  in  the  line  of  the  des- 
ignated right  of  way.    Id. 

COBFO&ATIOH,  1,  541,  552. 
See  Consolidation;  Constitutional  Law;  Damaoeb,  12;  Pabtnebbe[ip. 

1.  Neither  the  adoption  of  a  new  name  by  a  corporation,  sanctioned  by  legis- 
lative authority,  nor  the  legislative  grant  of  new  powers,  changes  the  identity  of 
the  corporation  or  creates  a  new  one.    Meyer  v.  Galveston  et.  al.  584 

2.  A  railroad  company  may  be  sued  in  any  county  through  or  into  which  its 
rnad  passes,  without  regard  to  the  nature  of  the  cause  of  action.  Railway 
Co.  V,  Jewett,  702. 

GEOSSIirG,  248,  297. 

See  Indictment,  1,  2;  Nbolioxncb,  6. 

1.  An  embankment  which  is  constructed  as  a  necessary  approach  to  the  rail- 
way track  is,  in  legal  contemplation,  a  part  of  the  crossing;  but  where  the  rail- 
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road  crosses  the  hiehwaj  nearly  on  a  lerel  with  it,  there  is  no  necessity  for  an 
embankment  30  rods  long  in  order  to  reach  the  actual  crossing.  Beatty  v.  Cen- 
tral, etc.,  R  R.  Co.  310. 

2.  In  an  action  to  recover  damages  for  an  injury  done  to  plaintiff's  son  while 
driving  in  a  wagon  which  was  run  down  at  a  crossing,  the  evidence  showed 
that  the  train  to  which  the  engine  was  attached  had  just  emei^ped  from  a  cut 
The  train  was  travelling  at  the  rate  of  85  miles  an  hour.  No  warning  was 
given  as  it  approached  the  cropsing.  The  engineer  might  have  seen  the  wa^n 
in  which  plaintiff's  son  was  riding  from  the  time  he  left  the  cut,  and  might 
have  stopped  the  train  in  time  to  avert  the  accident.  Held,  that  it  was  clear 
there  haa  been  negligence  on  the  part  of  the  company  defendant.  Indianapolis^ 
etc.,  R.  R.  Co.  9.  McLin,  287. 

8.  In  the  above  case  it  appeared  that  the  highway  upon  which  plaintiff's  son 
was  riding  crossed  the  defendant's  track  b^  a  grade  which  it  took  some  time  to 
rise.  The  son  testified  that  before  mounting  the  ^rade  be  listened  and  looked, 
but  heard  nothing  or  saw  nothing  of  the  approaching  train.  Other  persons  be- 
hind him  at  the  time  saw  the  smoke  of  said  train,  but  it  appeared  tiiat  interven- 
ing objects  might  have  prevented  bis  seeing  it.  JIM,  that  under  all  the  facts  of 
the  case  the  court  could  not  say  that  plaintiff's  son  had  been  guilty  of  contrib^ 
utory  negligence.     Id. 

4.  In  Indiana  a  failure  to  whistle  on  approaching  crossings  is  negligence  per 
$e,  and  the  companv  is  liable  for  an  injury  occurring  in  consequence.  Pittsbuig, 
etc.,  R.  R  Co.  «.  Martin,  254. 

6.  There  is  no  obligation  on  the  part  of  a  person  to  stop,  look  and  listen  before 
cominfl:  to  a  railroad  crossing  where  the  precaution  would  be  useless.    Id. 

6.  Where  in  a  suit  for  damages  to  a  dray  by  a  train,  at  a  street-crossing  in  a 
city,  tlie  negligeoce  of  defendant's  agents  being  in  question,  there  was  no  error 
in  charging  that  proper  diligence  required  the  tolling  of  the  locomotive  bell  in 
approaching  a  crossing.     Atlanta,  etc.,  R  R  Co.  «.  Wyly.  262. 

7.  Statutory  provisions  requiring  signals  and  checkmg  of  speed  at  whistling 
posts  arc  intended  to  protect  persons  at  crossing.  Where  accident  occurs  just 
beyond  crossing,  failure  to  comply  with  the  statute  is  evidence  of  negligence. 
Western,  etc.,  R.  R.  Co.  v.  Jones,  267. 

8.  Failure  to  set  up  caution  boards  does  not  necessarily  render  the  company 
liable  when  the  person  injured  was  familiar  with  crossing  and  observed  no  pre- 
cautions with  regard  thereto.    Haas  v.  Grand  Rapids,  etc.,  R  R.  Co.  268. 

9.  The  fact  that  the  approach  of  a  railroad  to  a  highway  crossing  is  obscured 
by  embankments,  or  otherwise,  imposes  upon  travellers  by  the  highway  as  well  as 
upon  the  railroad  company  special  care  to  avoid  collisions.  But  the  company  is 
not  absolutely  bound  to  have  a  flagman  at  such  crossing.    Id. 

10.  Where  an  injury  was  caused  by  frightening  of  plaintiff's  horse  caused  by 
omission  to  ring  tlie  engine  bell,  the  company  is  liable.  Strong  v.  Placerville 
R.  R  Co.  273. 

11.  Driver  approaching  a  railroad  crossing,  the  view  of  which  is  obstructed, 
may  presume  that  the  company  will  give  statutory  signals,  and  is  not  bound  to 
stop,  fasten  his  horse,  and  look  ahead.  The  measure  of  his  dutjy^  in  such  case. 
How  near  he  may  approach  to  crossing.  He  may  recover  for  mjurv  through 
fright  of  his  horses  though  train  did  not  touch  them  or  the  vehicle.    Id. 

12.  The  fact  that  the  train  was  running  at  a  speed  faster  than  is  allowed  by 
city  ordinance  is  evidence  of  negligence.  Faber  v.  St.  Paul,  etc.,  R.  R  Co. 
278. 

18.  The  evidence  in  this  case  showed  that  plaintiff  did  his  full  duty  in  ap- 
proaching the  track.    Id. 

14.  At  street  crossings  in  a  town  or  city  railroads  should  exercise  a  high  de- 
gree of  vigilance ;  the  signals  required  by  law  for  the  protection  of  travellers 
upon  the  highway  should  be  given,  and  the  servants  of  the  company  should  be  at 
their  posts  observant  of  the  track  and  ready  at  a  moment's  notice  to  avert,  if 
possible,  any  apprehended  danger.    Frick  e.  St.  Louis,  etc.,  R  R.  Co.  280. 

16.  The  plaintiff,  an  infant,  was  run  over  and  injured  by  a  train  of  the  de- 
fondant.    The  track  wns  level,  the  view  between  the  streets  was  unobstructed; 
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the  road  was  unfenced,  there  were  dwellings  on  either  side  ;  there  was  a  jmth- 
way  leading  across  the  track,  and  the  train  was  approachinff  a  crossing.  MM, 
that  if  the  servants  of  the  defendants  saw,  or,  by  the  exercise  of  ordinary  care, 
under  the  circumstances  stated,  could  have  seen  the  plaintiff  in  time  to  have 
avoided  injuring  her,  and  failed  to  do  so,  the  defendant  is  liable.   Id. 

16.  Whether  the  rate  of  speed  in  approaching  a  crossing  amounts  to  negli- 
gence is  for  the  jury.    Id. 

17.  Section  hands  enga^^  in  repairing  the  track  placed  a  hand-car  upon  a 

Eublic  crossing.  The  plaintiff,  in  attempting  to  pass  the  hand-car,  collided 
er  wagon  with  it,  whereupon  her  horse  became  frightened  and  ran  away. 
Eeldy  that  the  defendant,  by  placing  upon  a  public  crossing  an  object  liable  to 
frighten  horses,  became  liable  for  any  injuries  resulting  from  its  act.  Myers  i>, 
Richmond,  etc.,  R.  R.  Co.  298. 

18.  A  failure  to  comply  with  statutory  requirement  as  to  sign-boards  does  not 
render  the  company  liable.    Field  «.  Chicago,  etc.,  R  R  Co.  425. 

19.  Where  it  appears  the  damages  sustained  were  the  result  of  the  injured 
party's  own  negligence,  and  were  not  caused  by  the  absence  of  the  sign-bourd. 

20.  Where  a  person  was  killed  at  a  railway  crossing  the  sobriety  or  intoxica- 
tion of  deceased  was  a  proper  subject  for  the  consideration  of  the  jury  in  deter- 
mining whether  he  exercised  due  care  or  not.  Houston,  etc.,  K.  R  Co.  v. 
Waller,  431. 

21.  Where  such  person  failed  to  look  either  way  before  attempting  to  pass, 
the  question  of  contributory  negligence  was  nevertheless  for  the  jury.    Id. 

22.  A  person  riding  in  his  wagon  approached  a  crossing.  A  train  on  a  de- 
pressed track  came  round  a  curve  at  high  speed  without  making  a  signal.  The 
driver  could  not  see  the  train  until  very  near  the  track.  He  then  jumped  from 
his  load  but  was  killed  by  the  engine,  ffe/d,  that  the  evidence  justified  the 
submission  of  tlie  question  of  contributory  negligence  to  the  jury.  Salter  v. 
Utica,  etc.,  R  R.  Cfo.  437. 

28.  The  court  charged  that  if  the  course  pursued  by  the  deceased  was  one 
which  persons  of  prudence  and  self-possession  would  adopt  under  the  same  cir- 
cumstances, he  was  not  negligent  in  so  doing;  that  the  standard  by  which  his 
conduct  was  to  be  judged  was  that  of  an  ordinary  careful,  prudent  man.  Held, 
correct.    Id. 

24.  While  a  traveller  on  a  highway,  on  approaching  a  railroad  crossing,  is 
bound  to  look  and  listen  for  an  approaching  train  before  undertaking  to  cross, 
it  is  only  where  it  appears  from  the  evidence  that  he  mi^ht  have  seen  had  he 
looked,  or  might  have  heard  had  he  listened,  that  a  jury  in  the  absence  of  evi- 
dence upon  the  question,  is  authorized  to  find  that  he  did  not  look  and  did  not 
listen.    Smedis  v,  Brooklyn,  etc.,  R.  R  Co.  445. 

26.  The  evidence  in  the  case  held  to  warrant  the  submission  of  the  question 
of  defendant's  negligence  to  the  jury.    Id. 

26.  Evidence  was  given  sufficient  to  warrant  a  finding  that  defendant's  track 
was  laid  upon  a  public  street.  EM,  that  assuming  S.  was  not  attempting  to 
cross  the  track  at  the  crossing,  but  was  south  of  the  line  of  the  street  upon 
which  he  approached  when  struck;  this  did  not  prevent  a  recovery;  that  S.  had 
a  right  to  go  upon  defendant's  track  south  of  tiie  crossing  if  it  was  part  of  a 
highway,  and  if  killed  while  there  by  defendant's  negliirence  and  without  any 
want  of  care  on  his  part,  the  action  was  maintainnble.    Id. 

27.  It  is  the  duty  of  the  company  on  approaching  a  crossing  to  sound  the 
whistle  or  bell  continuously.    Id. 

28.  In  this  case  the  driver  of  a  wagon  was  killed  while  attempting  to  drive 
over  a  crossing.  HM,  that  his  not  observing  the  train  before  reaching  the 
track,  or,  if  he  did  see  it,  his  proceeding  on  without  stopping  was  negligence, 
and  a  refusal  to  nonsuit  error.  Connelly  v.  New  York  Central,  etc.,  R  R.  Co. 
459. 

OirnOM,  628. 

Bee  Mastbb  and  Sbbvai^,  86. 
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See  Death  Evidence,  Id. 

1.  In  estimating  damages  for  an  injury,  plaintiff's  ability  and  skiU  may  be 
sbown  as  a  measure  of  bis  earning  capacity.  But  the  amount  earned  by  lum 
the  year  previous  cannot  be  sbown.  East  Tennessee,  etc.,  R.  R  Ck>.  «.  White, 
65. 

2.  In  an  action  for  negligently  causing  an  injury  where  there  is  no  wilfulness 
nor  malice,  the  damages  are  merely  compensatory.  I^othing  can  be  allowed  for 
the  mortification  endured  by  the  plaintiff.  Batterson  v,  Chicago,  etc,  R  R 
Co.  123. 

8.  In  an  action  for  personal  injuries  a  party  seeking  to  recover  for  medical 
care  and  attendance  must  produce  evidence  as  to  the  amount  paid  or  liability  in- 
curred therefor.    Reed  v.  Chicago,  etc.,  R.  R  Co.  180. 

4.  A  person  injured  by  the  negligence  of  a  railroad  company  is  entitled  to 
damages  to  compensation  for  the  b<mily  injury  sustained,  the  pain  suffered,  the 
effect  of  the  injury  on  his  health,  according  to  its  degree  and  probable  dura- 
tion, the  expenses  of  his  sickness  resulting  from  the  injury  and  or  attempting  to 
effect  a  cure,  and  the  pecuniary  loss  sustained  by  reason  of  inability  to  attend 
to  his  business  or  profession.     St.  Louis,  etc.,  R  R  Co.  v.  Cantrell,  198. 

6.  Where  the  iniury  occurs  wholly  through  the  agent's  fault  there  can  be  no 
recovery.  If  by  tne  mixed  fault  of  the  agent  and  the  company,  there  could  be 
a  recovery,  but  diminished  in  proportion  to  the  agent's  fault ;  if  wholly  by  the 
fault  or  negligence  of  the  company's  agents,  then  there  could  be  a  recovery  of 
full  damages.    Atlanta,  etc.,  R  R  Co.  v.  Wyly,  268. 

6.  In  an  action  by  a  father  against  a  person  negligently  causing  a  personal  in- 
jury to  his  child,  he  can  recover  such  cuimages  only  as  he  has  himself  sustained; 
leaving  to  the  infant  a  further  right  of  recoverv  of  such  damages  as  are  personal 
to  himself.    Durkee  v.  Central  P.  R.  R  Co.  321. 

7.  In  such  case  the  father  is  not  entitled  to  recover  the  amount  which  would 
compensate  the  child  nor  for  the  child's  pain,  suffering  and  disfigurement.    Id. 

8.  In  the  absence  of  gross  negligence,  recklessness,  wilfulness,  malice,  insult, 
or  inhimianity,  actual  damages  can  onlj  be  allowed.    Morse  v.  Duncan,  874. 

9.  No  recovery  can  be  allowed  for  inconvenience  or  even  physical  hardship 
when  the  same  are  voluntarilv  undertaken.  Pain  of  mind  is  only  a  subject  of 
damages  when  connected  with  bodily  injury.    Id. 

10.  Court  will  not  intei'fere  with  verdict  on  the  ground  of  excessive  damages 
unless  the  damages  are  so  great  as  to  appear  to  be  outrageous,  or  such  as  indi- 
cate that  they  were  the  result  of  partiality  or  prejudice,  and  not  of  deliberate 
judgment.  It  cannot  be  said  that  the  damages  assessed  in  this  case  were  exces- 
sive.    Pittsburg,  etc.,  R  Co.  v.  Spanier,  458. 

11.  In  an  action  for  damages  the  judgment  should  be  for  the  amount  assessed 
by  the  jurv  and  interest  thereon  from  the  date  of  the  judgment,  and  not  from 
the  date  of  the  verdict    Fowler  v,  Baltimore,  etc.,  R  K.  Co.  480. 

IS.  A  corporation  is  as  liable  for  vindictive  damages  for  the  wrongful  acts  of 
its  servants  or  agents  as  natural  persons.    Haley  o.  Mobile,  etc.,  R.  R  Co.  541. 

DEATH. 

The  Right  op  Action. 

1.  A  party  is  injured  in  a  railroad  accident,  his  injury  brinjis  on  insanity,  and 
about  eight  months  after  this  accident  he  commits  suicide  m  a  fit  of  insanity. 
No  action  lies  against  the  company  for  the  death.  Scheffer  «.  Washington,  etc, 
R  R  Co.  69. 

»  S.  The  right  of  action  to  recover  damages  for  the  death  of  a  human  being 
given  by  the  statute  of  one  State  may  be  asserted  in  the  courts  of  another  where 
there  is  a  coincidence  of  the  statutes  of  the  two  States  on  this  point  Chicago, 
etc.,  R  R  Co.  «.  Doyle,  171. 

•  8.  Even  where  there  is  not  such  similar  statute  such  action  will  lie  if  not  op- 
posed to  the  public  policy  of  the  State.    Id. 

4.  The  law  of  the  place  where  the  death  has  been  occadoned  governs  in  such 
cases.    Id. 
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5.  The  right  of  action  for  causing  death  passes  in  Tennessee  with  all  its  inci- 
dents to  the  personal  representative,  and  must  be  treated  as  if  the  injured  party 
had  brought  it.    Haley  v.  Mobile,  etc.,  R.  R  Co.  541. 

The  Measure  of  Damages,  215. 
See  Interest. 

6.  In  instructing  as  to  the  damages  the  court  should  call  attention  of  the  jury 
to  the  declining  years  of  the  deceived  and  the  probable  decrease  year  by  year  of 
his  capacity  to  labor  at  his  calling.     Central  R.  R  and  B.  Co.  v.  Roach,  79. 

7.  Evidence  that  family  of  deceased  were  entirely  dependent  on  his  labor  for 
support  is  inadmissible.    Chicago,  etc.,  R  R.  Co.  t.  Johnson,  225. 

8.  The  necessaiT  funeral  expenses  of  the  deceased  are  proper  items  of  dam- 
ages, where  any  of  those  for  whose  benefit  the  action  is  brought  are  legally  bound 
to  pay  such  expenses.  It  is  immaterial  that  all  of  those  interested  in  uie  recovery 
are  not  legally  bound  to  pay  such  expenses.  Murphy  v.  New  York  Central,  etc., 
R  R  Co.  490. 

9.  A  verdict  for  $1400  for  death  caused  by  gross  negligence  held  not  excessive. 
Chicago,  etc.,  R  R  Co.  v.  Bonifield,  498. 

10.  In  case  of  gross  negligence,  exemplary  damages  may  be  recovered.  Haley 
V.  Mobile,  etc.,  K.  R  Co.,  641. 


See  CONSOLIDATIOK,  11. 
See  CONBOLIDATIOV,  11. 


DUtECTOBB,  702. 

ELECTIOir,  702. 

XYEDEirGE,  72,  710,  717. 

See  Expert;  Fire,  1,  2,  5. 

1.  Evidence  of  bribery  by  clerk  of  company  defendant  is  admissible.  Chicago, 
et<;.,  R  R.  Co.  v,  McMuhon,  68. 

2.  On  the  trial  of  a  case  it  may  be  shown  that  a  party  has  destroyed  or  sup- 
pressed material  evidence,  or  has  fabricated  such  evidence.    Id. 

8.  All  declarations  made  at  the  same  time  the  main  fact  under  consideration 
takes  place,  and  which  are  so  connected  with  it  as  to  illustrate  its  character,  are 
admissible  as  original  evidence,  being  a  part  of  the  res  gestse.  McLeod  v,  Ginther, 
162. 

4.  Where  the  deposition  of  a  witness  was  read  to  the  jury  for  the  purpose  of 
impeaching  his  testimony,  which  deposition  was  shown  to  the  witness,  Iield,  that 
no  advantage  was  taken  that  could  prejudice  the  defendant.  Johnson  v.  Chicago, 
etc.,  R  R.  Co.  206. 

6.  Opinions  of  witnesses  admissible  on  question  of  speed.  Chicago,  etc.,  R 
R  Co.  V,  Johnson,  225. 

6.  In  an  action  for  negligent  killing  of  child  engineer  may  testify  that  child 
could  not  be  on  the  track  without  his  having  seen  it.  Marcott «.  Marquette,  etc., 
R  R  Co.  806. 

7.  A  witness  may  testify  that  the  whistle  could  not  have  been  blown  without 
her  hearing  it    Id. 

8.  An  engineer  may  testify  that  the  presence  of  strangers  in  his  cab  did  not 
interfere  with  the  performance  of  his  duties.    Id. 

9.  Where  the  allegation  is  that  plaintiff,  a  passenger  on  a  steamboat,  was  in- 
jured by  the  fall  of  a  bale  of  cotton,  evidence  as  to  the  steepness  of  the  boat's 
stairs  is  not  admissible.    Ohio  and  M.  R  Co.  «.  McCool,  890. 

10.  How  far  in  order  to  impeach  credibility  of  a  witness  evidence  of  bad  repu- 
tation may  be  carried  back.     Id. 

11.  Where  an  accident  having  occurred  at  a  railway  crossing,  the  allegation 
was  that  there  had  been  no  sufficient  lights,  evidence  should  be  admittea  as  to 
condition  of  lights  on  another  occasion  if  there  had  been  no  material  change 
therein.    Houston,  etc..  R  R  Co.  v.  Waller,  481. 

12.  In  an  action  for  damages  for  injury  to  a  horse,  by  reason  of  the  negligent 
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coDstruction  of  a  nflioad  track,  eTidence  of  fonner  accidents  at  the  same  place, 
to  parties  other  than  the  plaintiff,  is  not  competent 

IS.  In  such  an  action,  evidence  that  the  road  had  been  repaired  subeequently 
to  the  accident  is  not  achnissible.    Hudson  v.  Chicsfo  and  N.  R.  Co.  464. 

14.  Where  servant  sued  company  for  an  injury,  he  may  prove  by  his  declara- 
tions  that  he  did  not  voluntarilv  undertake,  the  work  and  mav  also  show  that  the 
same  was  outside  the  scope  of  his  employment  Jones  e.  Lfl[ke Shore,  etc.,  R.  R. 
Co.  600. 

15.  A  witness  cannot  be  permitted  virtually  to  construe  a  rule  of  the  company 
or  to  express  an  opinion  on  tlie  question  of  negligence.  Penn.  Co.  v,  Stoceke, 
523. 

16.  On  that  of  an  action  for  setting  fire  to  plaintiff's  grass  it  was  error  to  per-' 
mit  a  witness,  over  objection,  to  state,  in  answer  to  the  question,  *'  What  was 
the  damage  per  acre?"  that  "The  damage  was  from  three  to  four  dollars  per 
acre."    Pittsburg,  etc.,  R.  R  Co.  «.  Hizon,  717. 

17.  Parol  unauthorized  statement  of  an  agent  is  inadmissible  to  vunr  the  terms 
of  a  written  instrument  under  seal    Houston,  etc.,  R  R.  Co.  e.  McOnney,  723. 


1.  An  ezi)ert  may  testifv  as  to  extent  of  personal  inluries  both  from  observa- 
tion and  by  statement  of  the  party  as  to  his  present  feelings  and  i)ain8.  He  can- 
not testify  as  to  declarations  of  the  party  in  regard  to  circumstances  of  accident 
nor  can  he  express  an  opinion  partly  based  on  such  declarations.  Atchison,  etc., 
R.  R  Co.  V,  Prazier,  72. 

S.  Circumstances  under  which  court  will  not  reverse  for  admission  of  such 
evidence.    Id. 

7ELL0W  SESYAITTS. 

See  Mabteb  Ain>  Sebvai^t,  87--66. 
TESCE. 

1,  Where  there  is  no  statutory  duty  to  fence,  a  charge  that,  if  a  fence  could 
have  prevented  the  injury,  it  was  negligent  not  to  have  it,  is  favorable  enough. 
Marcott  v.  Marquette,  etc.,  R  R  Co.  8^. 

S.  The  statutes  requiring  railroad  companies  to  fence  their  roads,  and  making 
them  liable  for  damages  sustained  in  consequence  of  neglect. to  do  so,  held  inap- 
plicable to  the  case  of  an  infant  straying  on  an  unf enc^  railroad  track.  Fitz- 
gerald V,  St  Paul,  etc.,  R  R.  Co.  811. 

7IBE. 

1.  It  is  admissible,  in  an  action  for  damages,  caused  by  a  railway  fire,  to  show 
that  the  defendant's  locomotive,  on  other  occasions  than  that  for  which  the  ac- 
tion was  brought,  emitted  sparks  and  communicated  fire  along  the  track  and 
right-of-way.    Brighthope  Ry.  Co.  v.  Rogers,  710. 

5.  It  is  incumbent  on  a  railroad  company  to  use  all  practicable  and  reasonable 

? precautions  to  prevent  injury  to  the  property  along  their  right-of-way  by  fire 
rom  their  locomotives :  (a)  by  keeping  their  road  ana  right-of-way  clear  from  all 
accumulation  of  combustible  material;  (b)  by  using  the  most  approved  and  best 
mechanical  appliances  and  safeguards,  in  the  nature  of  ash  pans  and  spark  ar- 
resters, such  as  are  generally  adopted  by  and  used  upon  modem  railroads.  Id. 
8.  Where  the  complaint  is  that  the  fire  has  been  communicated  from  dry  grass, 
etc.,  on  defendant's  right-of-way,  the  statement  must  also  be  made  that  it  was 
negligent  in  allowing  the  fire  to  spread.  Pittsburg,  etc.,  R.  R  Co.  v.  Hixon, 
717. 

4.  It  is  not  a  sufficient  answer  to  a  declaration  containing  all  of  said  averments 
that  defendant  was  guilty  of  contributory  negligence  in  allowing  dry  grass  to 
accumulate  on  his  land.    Id. 

6.  It  was  error  to  refuse  to  allow  the  company  to  rebut  the  presumption  of 
negligence  by  proving  that  the  locomotive  engines  of  the  company  were  provided 
with  the  best  methods  known  for  the  prevention  of  fire,  and  that  they  were  in 
good  order  and  repair  and  skilfully  managed  at  the  time  complained  of.    Id. 
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6.  Persons  who  have  authorized  the  use  of  a  locomotiye  on  their  premises,  and 
hare  known  of  its  use  and  acquiesced  in  it,  have  no  rifht  of  action  for  damage 
done  to  their  property  by  fire  set  by  sparks  from  sudi  locomotLve.  Bpear  «• 
Marquette,  etc.,  R  R  Ck>.  722. 

EieHWAT,  206,  210. 

See  Bbidgb;  Cbobsing;  NBOuoBKca,  4. 

Dn>ICTMXVT. 

1.  In  order  to  support  an  indictment  against  a  railroad  corporation  for  negli- 
gently causing  the  death  of  a  traveller  at  a  railway  crossing  it  must  appear 
either  that  the  corporation  has  been  negligent  or  that  its  servants  have  been 
grossly  negligent.     Commonwealth  v.  Boston,  etc.,  R.  R  Co.  297. 

2.  The  provisions  of  the  8tats.  of  1874,  c.  872,  §  164,  rendering  a  railroad 
company  liable  to  indictment  where  any  person  is  injured  in  consequence  of 
the  failure  of  the  company  to  ring  a  bell  or  sound  a  whistle  on  approaching 
a  crossing,  applies  equally  where  the  injury  results  in  death  and  where  it  does 
not    Id. 

IH81TBAHCZ. 

An  insurance  company  which  has  paid  the  assured  the  amount  due  him  upon 
the  policv  can  maintain  an  action  for  reimbursement,  in  the  name  of  the  assured, 
against  the  person  by  whose  misconduct  or  negligence  the  loss  was  occasioned. 
BrighthopeRy.  Co.  v.  Rogers,  710. 

nrtSBSST. 

1.  Under  the  provision  of  the  act  of  1870  (N.  Y.),  giving  compensation  for 
causing  death  by  negligence,  etc.  (Chap.  78,  Laws  of  1870),  which  directs  that 
interest  on  the  damages  recovered  in  an  action  under  the  statute,  from  the  time 
of  the  death,  shall  be  added  to  the  verdict,  the  rate  of  interest  is  governed  by 
the  statute  regulating  it,  in  force  when  the  verdict  is  rendered.  Salter  e.  Utica, 
etc.,  R  R  Co.  215. 

2.  This  principle  is  not  affected  by  the  provision  of  the  act  of  1879  (g  1,  chap. 
588,  Laws  of  1879),  fixing  the  rate  of  interest  at  six  per  cent,  which  declarea 
that  nothing  therein  contained  shall  affect  contracts  or  obligations  made  before 
the  passage  of  the  act,  as  it  does  not  apply  to  a  liabUity  for  a  tort  created  by 
statute,    id. 

LXA8E,  657. 

See  CoKSOLiDATiON,  8,  9,  10. 

Although  one  railroad  may  be  leased  to  and  operated  by  another,  by  which 
the  latter  makes  itself  responsible  for  acts  done  on  the  road  leased,  yet  neither 
loses  its  identitv,  and  any  tort  committed  upon  the  line  of  the  one  or  the  other 
should  be  so  alleged  and  proved.  Especially  is  this  true  where  both  roads  are 
constructed  through  the  territory  of  the  same  county.  Central  R  R.  Co.  v, 
Bronson,  84B, 

LICBHSB. 

The  amount  of  license  money  to  be  paid  by  a  railroad  company  or  person 
operating  a  railroad  each  year,  as  required  by  sections  1211,  1212,  and  1218  of 
the  Revised  Statutes,  is  to  be  determined  by  the  aggregate  number  of  miles  of 
all  the  railroads  operated  by  such  railroad  company  or  person  within  the  state, 
and  the  aggregate  amount  of  the  gross  earnings  of  all  such  roads,  and  not  by  the 
length  ofeacn  separate  line,  and  the  gross  earnings  of  each  line.  State  e. 
McFetridge,  686. 

JJJU,  268,  576. 

See  O0N8OLXDAT10H,  1,  9b 
UeHT8»  4Bt 

See  EyiDBKCOB,  11. 
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LDOTATIOirS. 

1.  A  claim  for  damages  against  a  railroad  company,  on  aoconnt  of  penonal 
injuries,  is  not  within  the  statute  requiring  claims  for  damages  to  be  presented 
or  sued  on  williin  sixty  days  after  they  accrue,  but  is  governed  by  the  geooil 
statute  of  limitations  of  one  year.    Mobile,  etc.,  R  R  Co.  «.  Crenshaw,  §40. 

8.  The  general  statute  of  hmitations  applies  to  actions  for  accidents  on  rail- 
roads.   Tobin  V,  Houston  and  T.  C.  R  Co.  477. 

LOCATIOK,  728. 

See  Agbnt,  1,  8. 

XA8TEB  AHB  BESYAVT. 

See  Nbglioencb;  NEGUGBircB  (CoirrBiBUTOBT). 

How  FAB  Mastjbb  IB  Bouin>  BT  Act  of  Skbyaivt  ob  Liablb  Thebbfobk. 

1.  Where  a  clerk  of  a  city  raUwav  company  who  has  assigned  to  him  the  gen- 
eral and  special  duty  of  looking  forVnd  arranging  the  evidence  in  cases  where 
the  company  is  sued  by  persons  injured,  wrongfully  and  without  authority 
offers  money  to  a  witness  to  keep  him  from  testifying  against  the  company,  or 
to  influence  his  testimony,  the  company  must  be  held  responsible  for  his  acL 
Chicago,  etc.,  R  R  Co.  v.  McMahon,  68. 

2.  The  master  is  liable  for  not  onl^  the  careless  and  negli^nt  acts,  bat  also 
for  the  wilful  and  malicious  acts  of  lua  servant  while  acting  within  the  scope  of 
his  duty  or  employment.    Id. 

8.  The  act  of  an  employee  of  a  railroad  company,  in  removing  a  traapasaer 
from  a  train,  cannot  be  considered  the  act  of  the  company,  unlees  he  was  em- 
ployed generally  to  remove  trespassers,  or  specifically  to  remove  the  particalar 
trespasser.    Marion  «.  Chicago,  etc.,  R  R  Co.  177. 

4.  The  true  test  by  which  to  determine  the  liability  of  the  master  for  the  act 
of  the  servant  in  expelling  a  passenger  is  whether  the  servant  was  acting  within 
the  scope  of  hia  emplovment.    Johnson  e.  Chicago,  etc.,  R  R  Co.  d06. 

6.  Plaintiff  mounted  on  an  engine  and  was  ki^ed  off  from  the  same  while  it 
was  moving  by  the  defendant's  servant.  HM,  that  it  was  within  the  scope  of 
the  servant  8  duty,  and  that  defendant  was  liable.  Carter  v.  Louisville,  etc.,  R 
R  Co.  847. 

6.  A  carrier  is  bound  to  protect  his  passengers  against  the  violence  of  his  ser- 
vants. The  facts  of  this  case,  in  which  a  passen^r  was  violently  assaulted  by 
servant,  held  to  render  the  company  liable.  Chicago,  etc,  R  R  Co. «.  Flex* 
man,  854. 

DbFBCTS  in  MaCHIHBBT  and  RiBKB  of  ElCPLOTMEHT. 

7.  Though  the  servant  runs  the  common  risks  of  his  employment,  the  master 
must  furnish  proper  machinery  and  keep  it  in  safe  ana  suitable  condition. 
These  duties  belong  to  the  master,  and  he  cannot  rid  himself  of  responsibility 
for  not  performing  them  by  showins  that  he  delegated  the  performance  to  an- 
other servant,  who  neglected  to  follow  his  instructions.  Herbert  e.  Northern 
Pacific  R  R  Co.  85. 

8.  A  master  is  not  bound  to  have  the  very  best,  safest,  and  most  improved 
forms  of  machinery  for  the  use  of  his  servants,  and  to  use  extraordinary  dili- 
gence to  keep  the  same  in  repair.  It  is  sufficient  if  he  provides  suitable  and  safe 
machinery  and  uses  ordinary  prudence  and  diligence  to  keep  it  in  repair. 
Louisville,  etc.,  R  R  Co.  v.  Orr,  94. 

9.  In  an  action  by  a  servant  a^nst  a  railroad  company  to  recover  damages 
for  an  injurr  occasioned  by  a  defective  ''crab"  which  the  plaintiff  was  vssiog, 
defendant  fifed  an  answer  containing  a  general  denial  and  also  allegations  that 
the  machine  contained  defects  which  could  have  been  ascertained  on  difht  ex- 
amination ;  also  allegations  to  the  effect  that  plaintiff  had  been  employeaupon 
his  representation  that  he  was  skilled  in  the  use  of  the  "  crab,"  whereas  he  was 
not  skilled,  in  consequence  of  which  he  had  been  inlured.  EM,  that  the  facts 
averred  in  the  various  clauses  of  the  answer  were  acunisaible  in  evidence  nnder 
the  general  denial.    Id. 
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10.  Where  in  such  case  in  addition  to  the  general  denial  the  answer  contains 
a  paragraph  Betting  out  that  the  plaintiff  had  for  a  long  time  been  acquainted 
wuh  its  alleged  condition  and  defects  and  the  danger  attendant  on  its  use,  and 
that  long  after  he  acquired  such  knowledge  he  continued  to  work  about  said 
machine  voluntarily  and  without  any  coercion  on  the  part  of  defendant: 
Held,  that  the  facts  thus  set  up  amounted  to  an  affirmative  defence,  and  that  a 
demurrer  thereto  was  therefore  improperhr  sustained.    Id. 

11.  Where  a  person  of  full  age  and  sufficient  capacity  continues  to  discharge 
the  duties  of  a  service  which  he  knows  to  be  hazardous,  and  continues  without 
objection  to  operate  machinery  which  he  has  full  information  exposes  him  to 
constant  and  certain  danger,%he  will  be  presumed  to  take  upon  himself  all  the 
risks  of  his  service.  Hence  his  master  will  not  be  liable  to  him  for  an  injury 
occasioned  by  an  Imperfection  in  the  machinery  which  he  is  employed  in  operat- 
ing.    Umback  v.  Lake  Shore,  etc.,  R.  R.  Co.  99. 

18.  It  is  the  duty  of  the  company  to  guard  employees  repairing  the  track. 
Where  careless  running  of  train  causes  injury  to  such  employees,  the  company 
is  liable.  What  is  sufficient  evidence  of  negligence  in  such  case  to  submit  to  the 
jury.    Dick  v.  Indianapolis,  etc.,  R.  R.  Co.  101. 

18.  A  railway  company  is  not  bound  as  to  its  empjloyees  to  repair  its  track 
promptly  where  it  gives  them  notice  of  defects  therein.  Henry  v.  Lake  Shore, 
etc.,  R.  K.  Co.  110. 

14.  A  brakeman  in  coupling  cars  has  a  right  to  assume  that  they  are  in  good 
and  safe  condition,  and  it  is  not  contributory  negligence  for  him  to  run  in  be- 
tween two  cars  without  stopping  to  examine  and  see  whether  the  drawheads  are 
properly  adjusted  or  not.    King  «.  Ohio,  etc.,  R.  R.  Co.  119. 

16.  If  one  employed  as  a  servant  on  a  railroad,  after  having  knowledge  of  the 
defective  character  of  machinery  which  in  his  employment  he  uses,  and,  so 
using,  is  injured  thereby,  he  cannot  recover  damage  of  the  company  for  such 
injury.  This  case  also  disclosed  contributory  negligence  on  the  part  of  the 
brakeman.    H.  and  T.  C.  R.  Co.  f .  Myers,  114. 

16.  A  master's  liability  for  injuries  to  his  servant  from  defective  arrangements 
is  not  that  of  an  insurer  or  guarantor  if  the  defect  was  apparent  to  ordinary 
observation.  It  is  a  question  of  reasonable  care  and  diligence  in  providing 
against  it.    Batterson  «.  Chicago,  etc.,  R.  R.  Co.  128. 

17.  In  an  action  against  a  railway  company  for  negligent  injury  to  an  em- 
ployee from  a  defect  m  a  roadway  which  has  just  come  under  its  control  from 
another  company,  there  can  be  no  presumption  that  defendant  had  had  sufficient 
time  to  remedy  the  defect     Id. 

18.  A  brakeman  was  injured  while  attempting  to  couple  cars,  the  speed  of 
which  was  increased  by  wind.  The  track  was  in  defective  condition.  He  fell 
into  a  hole  and  was  hurt.  Beld,  he  was  not  guilty  of  contributory  negligence. 
Baird  v.  Chicago,  etc.,  R.  R.  Co.  128. 

19.  The  Infancy  of  an  employee  does  not  of  itself  give  him  a  cause  of  action 
against  his  employer  for  setting  him  at  dangerous  work,  if  it  appears  that  he 
was  of  average  intelligence,  that  his  duties  were  explidned  to  him  when  he 
entered  upon  the  employment,  and  that  he  had  in  mina  its  dangers  and  the  pur- 
pose to  avoid  them.    MicGinnis  v.  Canada  S.  B.  Co.  185. 

80.  An  employer  is  not  bound  to  make  use  of  the  newest  mechanical  appliances 
for  the  purpose  of  insuring  the  safety  of  his  employees,  especially  if  it  does  not 
appear  that  on  the  whole  it  would  be  advantageous  to  them.  So,  a  railway 
company  is  not  bound  to  block  its  frogs,  particularly  if  it  does  not  appear  that 
in  doing  so  it  would  not  entail  greater  dangers  than  it  would  avert.  A  servant 
is  presumed  to  run  all  the  ordinary  rislu  of  his  employment  McGinnis  v. 
Canada  S.  B.  Co.  185. 

81.  The  duty  which  a  master  owes  to  his  servant  is  to  provide  him  with  safe 
tools  and  mac^nery.  When  he  does  this  he  does  not  however  engage  that  they 
will  always  continue  in  the  same  condition.  Any  defect  which  may  become 
apparent  in  their  use  it  is  the  duty  of  the  servant  to  observe  and  report  to  his 
emplovw.    Baker  «.  Allegheny,  etc.,  R  R  Co.  141, 

Stt.  Where  the  tool  or  machinery  breaks  through  original  secret  defect  or  by 
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use,  the  roaster  is  not  liabl&  If  the  tool  is  perishable,  the  master  must^  how« 
ever,  see  that  it  is  proper! j  renewed.    Id. 

2$.  Declarations  of  au  agent  of  the  master  made  after  an  accident  will  not  bind 
the  master  unless  they^  are  of  such  a  character  as  to  show  that  he  had  preyioua 
Imowledse  of  the  defect  in  the  machinery.    Id. 

M.  A  Uiborer  employed  b^  a  contractor  who  had  been  engaged  by  a  railroad 
company,  in  going  home,  after  day's  work  was  done,  made  ms  way  alone  tiacka 
to  a  point  where  trains  were  constantly  passing  in  both  directions,  and  although 
there  was  enough  room  between  the  tracks  he  was  run  over  by  one  train  whBe 
apparently  trying  to  avoid  another.  He  was  not  employed  upon  the  road  and 
might  have  gone  home  without  goiu^  along  the  track,  but  his  employment  ena- 
ble him  to  know  the  locality,  the  nsk,  and  the  need  of  watchfulness  to  avoid 
injury.  SM,  that  no  action  would  lie  for  his  death.  Bresnahan  e.  Michigan, 
etc.,  RR  147.  * 

86.  A  servant  voluntarily  entering  upon  an  employment,  the  dangers  and  ha^ 
ards  of  which  are  known  to  him,  must  be  held  to  have  assumed  the  consequences 
of  such  risks.  Edd,  accordmgly,  that  the  defendant  was  not  liable  for  the  death 
of  an  employee,  resulting  from  a  collision  caused  bv  its  failure  to  provide  fences 
along  the  line  of  its  road,  if  the  deceased  knew  of  the  want  of  fences.  Sweeney 
e.  Central  Pacific  R  R  Co.  151. 

96.  Allegation  of  declaration  as  to  construction  of  "crank  car"  fn»n  which 
plaintiff  was  thrown  held  insufficient  to  support  an  action  for  negligence.  Cen- 
tral  R  R  Co.  V.  Eenney,  155. 

87.  When  servant  not  guilty  of  contributory  n^ligence  per  se  in  operating 
gin  pole  at  bridge.    Houser  t.  Chicago,  R  L  and  ^  K.  Co.  821. 

88.  A  servant  who  has  accepted  service  with  knowledge  of  the  character  and 
position  of  structures  from  which  he  may  be  liable  to  injury,  in  case  of  injury 
resulting  therefrom,  cannot  maintain  an  action  against  his  emplover  for  inaem- 
nity;  he  assumes  apparent  risks,  and  cannot  ciQl  upon  his  employer  to  make 
alterations  to  secure  greater  safety. 

This  principle  applied  in  the  case  of  a  switchman  injured  by  falling  into  a 
small  ditch  in  the  might  yard.    De  Forest  v.  Jewett,  485. 

89.  In  an  action  by  a  brakeman  against  the  railway  company  for  an  injury 
received  while  doing  dangerous  work  for  which  he  haa  not  been  hired,  he  can 
show  what  he  said  on  being  ordered  to  perform  it,  and  that  he  protested  against 
the  requirement,  in  order  U>  prove  that  be  did  not  voluntarily  enter  upon  the 
work.    Jones  «.  Lake  Shore  and  M.  S.  R  Co.  500. 

30.  Evidence  is  also  admissible  to  show  that  the  work  upon  which  he  was  en- 
gaged was  outside  the  scope  of  his  employment,  thus  enabling  him  to  recover 
against  the  railroad  companv.    Id. 

81.  An  agreement  entered  into  by  an  emplovee  to  obey  all  orden  does  not  au- 
thorize the  company  to  assign  a  servant  to  duties  outside  the  scope  of  his  em- 
ployment.   Id. 

88.  Where  a  servant  was  injured  in  performing  a  perilous  but  necessary  duty, 
he  has  no  right  of  action  where  he  had  an  equal  opportuni^  with  the  company 
to  observe  the  danger.    Houston,  etc.,  R  Co.  v.  Fowler,  604. 

83.  Obligation  of  company  to  servant  as  to  tracks.  It  is  not  bound  to  provide 
against  unprecedented  storms.    Id. 

84.  Where  the  engineer  was  killed  by  the  derailment  of  the  train.  SM,  if 
the  accident  was  called  by  a  broken  wheel  he  could  not  recover.  Duty  of  the 
compimy  in  such  case  as  to  inspection  of  track.    Durkin  v.  Sharp,  580. 

86.  Where  a  servant  was  injured  by  cara  allowed  to  run  against  other  stand- 
ing cars,  evidence  as  to  the  custom  was  admissible  to  show  negligence  of  the  de- 
fendant.   Pen.  Co.  V,  Stoceke,  528. 

86.  What  risks  a  servant  is  supposed  to  run  and  what  rights  of  action  to  waive. 
Lack  of  experience  as  affecting  this  question.  The  principle  applied  to  a  case 
where  no  blocks  were  placea  between  the  rail  ana  the  guard  rail,  whereby  a 
servant  was  injured,    liayes  v,  Chicago,  etc.,  R  Co.  587. 

87.  In  an  action  by  a  widow  for  causing  the  death  of  her  husband,  who  waa 
an  engineer  in  the  employ  of  defendant,  it  was  necessaiy  to  show  n^Iigenee  on 
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the  part  of  the  company  and  lack  of  contributory  negligence  on  the  part  of  de- 
ceased. The  latter  being  shown,  the  former  will  be  presumed.  Central  R.  R. 
and  B.  Co.  v.  Roach,  79. 

S8.  An  engineer  having  jumped  from  his  engine  and  been  killed,  and  the 
question  beine  whether  or  not  he  was  without  fault,  the  necessity  for  Jumping, 
his  ability  to  jump,  and  the  safety  with  which  be  could  so,  are  all  for  the  con- 
sideration of  the  jury,  and  it  was  error  for  the  judge  to  charge  that  *'  the  fact 
that  he  lumped  is  proof  that  he  thought  jumping  the  safest  course."    Id. 

88.  The  negligence  of  an  engineer  does  not  depend  on  his  incapacity  to  han- 
dle Uie  train,  but  on  the  particular  circumstances  attending  the  injury.    Id. 

40.  An  employer  is  not  liable  to  those  in  his  employ  for  mjuries  resulting  from 
the  negligence,  carelessness,  or  misconduct  of  a  fellow-servant  engaged  in  the 
same  general  business.  The  master  is,  bowever,  bound  not  to  expose  the  ser- 
vant, when  conducting  the  master's  business,  to  perils  or  hazards  against  whicb 
he  may  be  guarded  by  proper  diligence.  Herbert  v.  Northern  rsuciAc  R  R. 
Co.  85. 

41.  A  section  foreman,  whose  duty  is  to  keep  the  track  in  repair  and  free 
from  obstructions,  in  this  particular  reoresents  the  company,  and  is  not  a  fellow- 
servant  with  the  switchman.     Hall  v.  Missouri  Pacific  R.  R.  Co.  106. 

43.  A  petitiou  whicb  alleges  that  defendant,  a  railroad  company,  negligently 
and  carelessly  permitted  a  loose  iron  rail  to  remain  upon  the  path  alongside  the 
track  used  by  switchmen  in  the  necessary  discharge  of  their  duties,  is  not  de- 
fective by  reason  of  the  omission  to  allege  that  defendant  had  knowledge,  or  by 
ordinary  attention  to  its  duties  would  have  known,  that  the  rail  lay  upon  the 
path.    The  omitted  statement  is  substantially  contained  in  the  allegation  made. 

48.  An  instruction  declaring  the  duties  of  a  section  foreman  to  be  what  he 
bas  testified  they  are,  is  not  objectionable  in  the  absence  of  any  other  evidence 
on  the  subject.    Id. 

44.  A  railway  company  is  not  liable  to  an  employee  for  an  injury  caused  by 
the  negligence  of  a  fellow-employee;  as  where  the  fireman  on  a  frei^t  train  was 
hurt  in  consequence  of  the  train  being  ditched  through  the  engineer's  neglect  to 
obey  signals  which  he  saw  and  was  bound,  by  the  company's  rules,  to  observe. 
Henry  v.  Lake  Shore,  etc.,  R  R  Co.  110. 

46.  If  one  in  the  employ  of  a  railway  company,  while  in  the  discharge  of  his 
duty,  is  injured  by  the  negligence  or  incompetency  of  his  fellow-servants,  and 
it  is  made  to  appear  that  tue  company  had  not  used  reasonable  care  in  selecting 
such  fellow-servants,  or  that,  after  being  informed  of  their  incompetency,  it  re- 
tained them  in  its  service,  it  would  be  liable  in  damages  for  the  injury  sustained. 
H.  and  T.  C.  R  R  Co.  v.  Myer^  114. 

46.  A  car  inspector  is  not  the  fellow-servant  in  common  employment  of  a 
brakeman  in  any  such  sense  as  to  relieve  the  railroad  company  from  liability  for 
injury  to  the  latter  consequent  upon  the  defective  condition  of  a  car  whi<£  the 
former  bad  failed  to  note.    King  tJ.  Ohio,  etc.,  R  R  Co.  119. 

47.  A  brakeman  was  injured  by  a  passing  train  which  had  sounded  proper 
signals.  Held,  that  the  brakeman  had  sufficient  notice  of  approach  of  train,  and 
that  if  he  had  not  it  was  a  fault  of  the  fireman  who  was  a  feUow-servant  of 
the  brakeman,  and  for  whose  negligence  towards  a  fellow-servant  the  company 
-would  not  be  liable.    Greenwald«.  Marquette,  etc.,  R  R.  Co.  188. 

48.  A.,  who  was  a  track  repairer,  was  injured  by  a  train  running  into  a  hand- 
car upon  which  he  was  returning  home  from  work.  The  evidence  showed  that 
the  headlight  of  the  locomotive  was  not  lighted.  Held,  that  the  negli«roiice  was 
that  of  feUow-servants,  and  that  the  company  was  not  liable.  Collins  v,  St. 
Paul,  etc,  R  R  Co.  149. 

49.  In  an  action  against  an  express  company  for  injuries  received  while  in 
its  employment,  an  allegation  that  such  inluries  were  caused  by  the  neeligence 
of  one  who  was  the  "  agent  and  manager  of  the  said  company's  office,"  does  not, 
in  absence  of  further  allegations  showing  what  the  duties  and  powers  of  end 
agents  were,  create  the  presumption  that  &  was  a  vice-principal,  for  whose  neg- 
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ligeDt  acts,  resulting  in  injuir  to  its  employees,  the  expiess  oompany  wonld  be 
liable.    Dwyer  v.  Am.  Ex.  Uo.  159. 

M.  And  especially  does  not  such  presumption  arise  where  the  complaint  fur- 
tber  shows  tluit  the  acts  from  which  the  injury  resulted  were  done  by  such  agent 
while  eneaffed  as  driver  of  the  team  drawing  goods  between  the  company's 
office  and  the  depots,  and  while  defendant  was  riding  to  and  fro  assisting  in 
loading  and  unloading  such  goods.    Id. 

61.  Company  held  liable  for  death  of  conductor  caused  by  misconstruction  of 
equivocal  telegram  sent  by  train  dispatcher.    McLeod  v.  Gunther,  162. 

62.  Company  held  liable  for  death  of  enraeer  caused  by  failure  of  train  dis- 
patcher to  send  orders  as  to  running  of  train.  Chicago,  etc.,  R.  R.  Co.  v. 
boyle,  171. 

is.  Injury  to  a  brakeman  upon  a  train  en  route,  by  reason  of  a  collision  with 
another  tram  moving  in  an  opposite  direction,  and  which  was  the  result  of  the 
negligence  of  the  train  dispatcher,  whose  duty  it  is  to  control  the  movement  of 
trains,  affords  no  rieht  of  action  against  the  railroad  company  for  the  injury. 
Robertson  v.  Terre  Haute,  etc.,  R  K.  Co.  175. 

64.  Where  servant  stands  in  relation  of  vice  principal  to  men  in  his  employ 
he  is  aia  employee  within  the  meaning  of  section  1S07  of  the  Code,  and  can  re- 
cover oi  a  railroad  company  by  reason  of  the  negligence  of  the  men  selected  by 
himself,  and  whom  he  may  discharge  or  retain  in  his  employment  (or  the  em- 
ployment of  the  company)  as  he  sees  fit.    Houser  «.  Chicago,  K.  I.  and  P.  R.  R 

66.  A  mechanic  in  repair  shop  was  killed  bv  the  explosion  of  a  boiler  caused 
by  a  defect  negligently  overlooked  by  the  boiler-makers  and  machinists.  BM, 
that  the  injury  was  the  act  of  a  fellow  servant  and  that  there  could  be  no  tecov- 
eiy.    Murphy  v,  Boston,  etc.,  R.  R  Co.  610. 

66.  Where  fireman  was  killed  by  negligence  of  switch-tender  hdd,  that  it  was 
the  negligence  and  not  the  unskiliulness  of  the  latter  that  caused  the  accident, 
and  that  therefore  there  could  be  no  recovery.  Harvey  «.  New  York  Central, 
etc,  R  R  Co.  516. 

XOSTOAeS. 

1.  An  unrecorded  mortgage  is  of  no  effect  as  against  a  subsequent  judgment 
creditor  without  notice.  The  recording  statute  nas  no  reference,  however,  to 
conveyances  of  a  naked  legal  title  or  of  an  equity  arising  by  implication  of  law. 
The  common  law  in  this  respect  Miss.  Valley  K.  R  Co.  v.  Chicago,  etc,  R  R 
Co.  576. 

2.  When  terms  are  sufficient  to  embrace  the  entire  road  notwithstanding  the 
consolidation  with  other  companies,  the  change  of  name,  and  the  deflection  irom 
the  route  contemplated  when  the  deed  was  made.    Mayer  v.  Johnston,  et  al.  584. 

S.  Future  acquired  land  grants  held  not  to  pass,  since  the  company  had  no 
I)ower  to  accept  such  a  grant  when  the  morteage  was  executed,  and  the  acquisi- 
tion of  such  lands  was  not  then  contemplated.    Id. 

4.  Certain  after  acquired  rolline  stock  held  to  pass  and  certain  other  after 
acquired  rolling  stock  held  not  to  do  so.    Id. 

VEGLXeSHCE,  297,  890,  464,  710. 

8ee  Child,  Coin<RACTOR,  Crossino,  Dakagbb,  Dsath,  Evidence,  Fekcs, 
Fire,  Insurance,  Limitations,  Master  and  Servant,  Negligence  (Con- 
tribxttart),  Parent  and  Child,  Pleading,  Rules,  Sleeping  Cab,  Speed, 
Station,  Street  Car. 

1.  The  lookout  on  a  locomotive  must  be  reasonably  watchful  and  vigilant 
East  Tenn.,  etc.,  R  R  Co.  v.  White,  65. 

2.  The  fact  that  the  plaintiff  in  an  action  for  a  railway  injury  was  hurt  with- 
out his  own  fault  or  negligence  does  not  of  itself  entitle  him  to  recover,  as  it 
must  further  appear  that  the  defendant  is  legally  chargeable  with  Uie  injury, 
Heniy  v.  Lake  Shore,  etc.,  R.  R  Co.  110. 

8.  Certain  testimony  stated  in  the  opinion,  although  contradicted  by  other  tea- 
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timony,  held  to  be  sufficient  proof  of  negligence  to  sustain  a  yerdict.  Spearman 
«.  California,  etc.,  R.  R.  Co.  193. 

4.  Where  an  accident  happens,  resulting  in  a  personal  injury,  the  proper  in- 
quiry is  not  whether  the  accident  might  lukve  been  avoided,  but  whether,  in  the 
hght  of  all  the  existing  circumstances,  the  railroad  company  exercised  reason- 
able care  and  diligence  to  guard  against  danger.  Beatty  v.  Central,  etc.,  R  R. 
Co.  210. 

6.  The  mere  constructing  of  a  railway  in  close  proximity  to  a  highway  is  not 
of  itself  an  act  of  negligence.    Id. 

6.  Where  horse  near  crossing  became  alarmed  by  escape  of  steam  from  engine 
posted  near  crossing  and  falling  broke  his  neck:  Held,  the  company  was  liable. 
Louisville,  etc.,  R.  R.  Co.  v.  Schmidt,  248. 

7.  The  facts  of  this  case  held  not  to  disclose  contributory  negligence  in  leading 
hone  up  to  the  crossing.    Id. 

8.  Where  the  questions  of  negligence  and  contributory  negligence  have  both 
been  submitted  to,  and  passed  upon  the  jury,  the  court  will  not  reverse  the 
judgment  on  the  weight  of  the  evidence.  Pittsburg,  etc.,  R.  R  Co.  v.  Martin,  254. 

9.  The  acts  and  omissions  of  employees  in  allowing  cars  to  run  down  siding 
near  coal  shaft  not  held  to  amount  to  negligence  per  se,  the  question  being  for 
the  jurv.    Atchison,  etc.,  R.  R  Co.  v.  Smith,  827. 

10.  Froper  instructions  of  the  court  to  the  jury  in  such  case  detailed.    Id. 

11.  Where  an  injury  is  committed  by  a  railroad,  the  presumption  is  always 
against  the  road,  yet  it  may  rebut  that  presumption  by  snowing  that  its  agents 
have  exercised  all  ordinary  and  reasonable  care  and  diligence  to  avoid  the  injury; 
or  that  the  damage  was  caused  by  the  plaintifTs  own  negligence;  or  that  the 
plaintiff,  by  ordinary  care,  could  have  avoided  the  injury  to  himself,  although 
caused  by  the  road's  negli^nce.  If  both  the  plaintiff  and  the  road  are  at  fault, 
the  damages  are  to  be  diminished  in  proportion  to  the  fault  attributable  to  the 
plaintiff.     Central  R  R.  Co.  v.  Brinson,  848. 

18.  Plaintiff  was  a  detective  in  employ  of  company,  and  was  injured  by  con- 
dition of  track  while  riding  in  a  hand  car  fumisned  him.  Held,  that  it  would 
be  presumed  that  the  car  was  furnished  by  an  authorized  agent.  HM,  further, 
that  company  was  bound  as  to  plaintiff  to  have  a  reasonably  safe  road.  Pool  v. 
Chicago,  etc.,  R  C.  Co.  860. 

18.  rfegligence  is  the  failure  to  observe,  for  the  protection  of  another's  inter- 
ests, such  care,  precaution  and  diligence  as  the  circumstances  justly  demand 
and  the  want  of^ which  causes  him  injury.  And  it  cannot  be  presumed  but 
must  be  affirmatively  proved.    Brown  t?.  Congress  St.  Ry.  Co.  888. 

14.  When  the  facts  are  in  dispute  negligence  is  a  question  f oO^®  i^U*  other- 
wise it  is  a  question  for  the  court.    Colorado,  etc.,  R.  R  Co.  v.  Holmes,  410. 

16.  Where  person  driving  over  bridge  was  hurt  by  neglig^ence  of  company  in 
leaving  hand  car  standing  on  track:  Held,  that  under  the  circumstances  the  in- 
structions of  the  court  were  correct  Pittsburg,  C,  and  St.  L.  R.  R  Co.  v,  Span- 
ier,  458. 

16.  What  is  or  is  not  negligence  in  a  particular  case  is  a  question  of  fact  to 
be  found  by  the  jury,  a  question  of  comparative  negligence  is  one  for  the  jury. 
Chicago,  etc.,  R  R  Co.  v.  Bonifleld,  498. 

17.  The  directions  of  the  Code  of  Tennessee  for  the  prevention  of  accidents 
on  railroads  do  not  apply  to  the  running  of  engines  and  cars  about  the  depots 
and  yards  of  railroad  companies,  and  in  relation  to  the  hands  and  employees  of 
the  companies,  who  are  niovine  about  or  across  the  tracks  in  the  performance  of 
their  several  duties.    Haley  o.^obile,  etc.,  R.  R  Co.  641. 

BS8LIOEH0E  (Coktbibtttort). 

See  Child,    Cbobsing,  Evtdbnce,  Fibb,  Mabtbb  and  Seryajstt,    Negli- 

GBNCE,  PaBBNT  AND  ChILD,  PlBADINQ,  StBBBT  CaB. 

1.  The  question  of  contributory  negligence  of  the  plaintiff,  which  would 
preyent  a  recovery  in  an  action  for  damages  against  a  railroad  company,  is  gen- 
erally a  question  of  fact,  to  be  submitted  to  a  jury  under  proper  instructions^ 

8  A.  &  E.  R  Cas.— 48 
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and,  when  it  is  so  submitted,  the  yerdict  of  the  jury  is  condosiye  on  that  point. 
Hence,  a  refand  to  charge  the  jury  that  certain  acts  of  the  pkiintiff,  at  the  time 
the  accident  occurred,  constituted  negligence  and  prevented  a  recovery,  was 
not  error.     Herbert  v.  Northern  Pacific  R  R  Co.  85. 

2.  Where  contributory  negligence  of  the  plaintiff  has  proximately  contributed 
to  the  injury,  the  court  must  award  a  nonsuit.  Behrens  v,  Bjuisas,  etc.,  R. 
Co.  184. 

5.  A  train  stopped  short  of  the  station;  plaintiff  boarded  the  train  in  search  of 
his  wife  and  diild ;  in  attempting  to  move  from  one  car  to  another  by  passing 
around  an  intervening  car  he  stepped  off  the  platform  into  a  culvert  fifteen  or 
twenty  feet  deep,  which  he  could  not  see  on  account  of  the  darkness  of  the 
niffht,  thereby  sustaining  serious  personal  injury.  Held,  the  company  was  not 
liable  theiefor,  even  though  the  lights  in  some  of  the  cars  had  been  blown  out 
by  drunken  and  disorderly  men.  jBxercise  of  ordinary  care  on  the  part  of  the 
plaintiff  would  have  avoided  the  injury.    Stiles  v.  Atlanta,  etc.,  R  R  .Co.  195. 

4.  Walking  upon  a  switch  not  ordinarily  used,  commonly  traversed  by  towna- 
people,  held  contributory  negligence  under  the  circumstances.  McLaren  v.  In- 
dianapolis,  etc.,  R  R  Co.  217. 

6.  Where  there  has  been  contributory  negligence,  it  is  essential  in  order  to  re- 
cover to  prove  on  the  part  of  defendant  knowledge  of  the  peril  in  which  the 
plaintiff  had  placed  himself,  or  the  equivalent  of  such  knowledge,  at  least  long 
enough  before  the  injury  inflicted,  to  have  enabled  him  to  form  an  intelligent 
opinion  as  to  how  the  injury  might  be  avoided,  and  to  apply  the  means.  Chi* 
cago,  etc.,  R  R  Co.  v.  Johnson,  225. 

6.  Contributory  negligence  is  a  lack  of  reasonable  care.  Id.  This  rule  as  to 
the  right  of  recovery  where  plaintiff's  negligence  has  been  slight  and  defendant's 
gross  laid  down.    Id. 

7.  The  rule  is,  not  that  any  decree  of  negligence,  however  slight,  which  di- 
rectly concurs  in  producing  the  injury,  will  prevent  a  recovery;  but  if  the  neg- 
ligence of  the  plaintiff,  amounting  to  the  absence  of  ordinanr  care,  shall  contrib- 
ute proximately,  in  any  degree,  to  the  injuiy,  the  plaintiff  shall  not  recover. 
Strong  V.  Placerville  R  R.  Co.  278. 

8.  The  question  whether  plaintiff  was  so  plainly  guilty  of  contributor^^  ne^> 
ligence  as  that  the  Court  below  should  have  granted  a  nonsuit,  or  new  trial,  is 
to  be  determined — ^as  such  questions  must  always  be  determined — ^by  the  partic- 
ular circumstances  of  the  case.    Id. 

9.  The  rule  which  makes  a  traveller  on  a  public  highway  guilty  of  contrib- 
utory negligence  if  he  does  not  exercise  a  certain  degree  of  care,  caution  and 
judgment  before  crossing  a  railway  track,  was  Tisld  inapplicable  in  a  case  where 
a  woman  who  had  just  been  landed  from  a  steamboat  upon  a  long  pier  was 
run  over  by  a  train  of  cars  running  down  a  heavy  grade  upon  the  wharf,  with- 
out any  locomotive.  Held,  moreover,  that  the  facts  were  sufficient  to  show  gross 
negligence  in  the  railway  company,  and  that  the  negligence  of  the  steam- 
boat company,  if  any,  did  not  relieve  it  from  responsibility.  Malmsten  v.  Mar 
quette,  etc.,  K.  R  Co.  291. 

10.  Contributory  negligence  in  order  to  preclude  recovery  must  have  immedi- 
atelv  or  proximately  contributed  to  the  result.    Meeks  o.  o.  P.  R  R  Co.  814. 

11.  In  an  action  for  damages  for  the  crushing  of  the  plaintiff's  foot  by  the  de- 
fendant's train,  held,  upon  the  facts  stated  in  the  opinion,  that  the  evidence  was 
sufficient  to  justify  a  finding  of  negligence  on  the  part  of  the  employees  of  the 
defendant;  and  hM,  further,  that  the  case  does  not  show  sucli  contributory 
negligence  on  the  part  of  the  plaintiff  as  should  preclude  a  recovery  by  him. 
Id. 

IS.  Where  plaintiff  mounted  upon  an  engine  and  was  kicked  off  from  the 
same  while  moving  by  the  company's  servants,  and  was  so  injured:  Hskk  that 
his  nefflig^ence  did  not  contribute  to  the  accident  and  preclude  recovery.  Carter 
V,  Louisville,  etc.,  R.  R.  Co.  847. 

IS.  Under  the  circumstances  of  tlie  case,  held  that  riding  on  hand-car  with 
feet  hangin&r  over  rear  was  not  contributory  negligence.  Pool  v,  Chicago,  etc., 
R  R  Co.  8o0. 
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14.  Where  a  person  might  hj  exercising  reasonable  care  have  avoided  the  con- 
sequences of  defendant's  neghgenoe,  he  cannot  recover.  Colorado,  etc.,  R  R. 
€o.  «.  Holmes.  410. 

15.  Where  the  plaintiff  has  himself  been  negligent,  he  is  not  entitled  to  re- 
cover, unless  the  defendant,  by  the  exercise  of  care  on  his  part,  mi^t  have 
avoided  the  consequences  of  the  negligent  conduct  of  the  plaintiff.    Id. 

16.  One  crossing  a  railrcMui  track  must  be  on  the  alert  to  avoid  injury  from 
trains  that  may  happen  to  be  passing;  and  the  omission  of  the  engineer  to  give 
the  precautionary  signals  of  the  approach  of  a  train,  when  it  in  no  way  contrib« 
ntea  to  an  allegeid  injury,  does  not  impose  a  liability  upon  the  company.  Par- 
ker t,  Wilminrton,  etc.,  R.  R.  Co.  420. 

17.  The  negligence  of  the  plaintiff,  which  will  defeat  his  recovery,  must  be 
a  proximate  cause  of  the  injury,  and  such  as  be  could  reasonably  contemplate 
would  bring  it  about.  What  is  ordinary  care?  Fowler  i;.  Baltimore,  etc.,  R. 
R  Co.  480. 

18.  If  the  defendant  has  by  its  own  act  thrown  the  plaintiff  off  his  guard,  and 
given  him  good  reason  to  believe  that  vi^lance  was  not  needed,  the  li^  of  such 
vigilance  on  his  part  is  no  bar  to  his  claim  for  damages.    Id. 

PABSHT  AHB  CHILD.  v 

See  Child. 

1.  The  negligence  of  a  parent  having  the  care  of  an  infant  child  non  sui 
juris,  which  contributes,  with  the  negligence  of  a  third  person,  to  produce  in- 
lury  to  the  child,  bars  a  recovery  by  the  latter.  The  negligence  oi  the  parent 
is  in  the  law  to  be  imputed  to  the  infant.  Fitzgerald  o.  St.  Paul,  etc,  R  R 
Co.  811. 

8.  A  minor  may  bring  suit  to  recover  for  any  permanent  injury  which  he 
has  sustained  reaching  t^yond  his  majority,  whilst  the  father  may  sue  for  any 
trespass  done  or  damage  sustained  whereby  he  loses  the  services  of  the  child,  as 
fdso  for  anv  expense  incurred  resulting  from  such  injury.  Central  R  R  Co.  v, 
Brinson,  848. 

8.  A  child  cannot  be  adjudged  guilty  of  contributory  negligence,  as  a  matter 
of  law,  unless  the  child  is  so  voung  as  to  impute  negligence  to  the  parents  for  al- 
lowing it  to  be  upon  the  track  at  all;  but  the  mere  fact  that  a  child  of  tender 
years  was  seen  upon  the  track  at  or  near  the  street  crossing,  even  when  coupled 
with  the  fact  that  his  father  saw  him  going  towards  the  track,  is  not  enough 
to  establish  contributory  negligence,  as  a  matter  of  law,  so  as  to  authorize  the 
court  to  take  the  case  from  the  jury.  Johnson  v,  Chicago  and  N.  T.  R  Co. 
471. 

PABTVEBSHIP. 

1.  A  railroad  corporation  has  no  power,  unless  it  be  expressly  conferred  upon 
it  by  its  charter,  to  enter  into  a  partnership  with  another  railroad  corporation. 

8.  Two  railroad  corporations  agreed  to  run  their  roads  jointly  under  the  con- 
trol of  a  generid  manager  to  be  chosen  by  both  parties,  tbe  finances  of  both  cor- 
porations to  be  managed  by  a  joint  cashier  chosen  in  like  manner.  The  ninning 
expenses  of  the  joint  roads  were  to  be  paid  out  of  the  joint  profits,  and  the  net 
income  remaining  to  be  divided  between  the  parties  in  a  specified  proportion. 
JSeld,  that  this  constituted  a  partnership  agreement  into  which  the  said  compa- 
nies could  not  enter  without  express  authoritv  by  the  terms  of  their  charters. 

8.  On  the  application  of  certain  of  the  stockholders  of  one  of  the  above  com- 
panies the  court  granted  an  injunction  to  restrain  the  parties  from  carrying  the 
partnership  agreement  into  effect.    Burke  v.  Concord  K.  Corp.  552. 

PABSEirOEB.  291,  871. 

See  Neglioencb  (Coittribtttobt),  9;  Sleeping  Cab,  Street  Cab. 

1.  It  iR  the  duty  of  the  conductor  of  a  railroad  train  to  stop  the  cars  at  the 
depot  platforms  for  the  safe  landing  of  passengers.  St.  Louis,  etc.,  R  R.  Co.  «• 
Cantrell,  196. 
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2.  A  passenger  who  alights  from  a  slowly  moving  train  at  the  instance  or  dl- 
rectioQ  of  the  conductor,  or  other  agent  in  manaj^ment  of  the  train,  on  whose 
opinion  or  judgment  in  the  matter  he  has  the  right  to  rely  and  when  the  risk 
or  danger  is  not  apparent,  is  not  chargeable  wiih  ueglieenoe.    Id. 

Company  is  bound  to  supply  a  sufficient  platform,    id. 

8.  A  passenger  who  has  Just  landed  from  a  steamboat  is  not  so  identified 
with  the  steamboat  company  as  to  make  the  company  solely  liable  for  an  injury- 
suffered  by  the  passenger  from  another  quarter  immediately  afterwaids.  Malm- 
sten  V.  Marquelte,  etc.,  R  R  Co.  291. 

4.  It  is  the  duly  of  tliose  in  cliarge  of  a  railway  train  on  approaching  a  station 
where  such  trains  stop  upon  being  flagged  so  to  do,  to  be  on  the  alert,  and  look 
out  for  such  signal  and  stop  when  it  is  given.    Morse  v.  Duncan,  874. 

5.  On  trial  of  an  action  against  a  raUroad  company  for  injuries  to  the  plain- 
tiff, while  riding  as  a  passenger  in  a  car  of  defendant  s  train,  which  was  thrown 
from  the  track  by  a  broken  rail,  or  the  breaking  of  a  rail,  an  instruction  under- 
takinc;  to  define  a  safe  rate  of  speed  by  its  comparison  with  the  velocity  "prac- 
tised before,  with  the  tacit  consent  of  the  community,  and  without  accident," 
assumed  a  false  criterion,  and  was  erroneous.  Cleveland,  etc.,  R  R  Co.  v. 
Newell,  877. 

6.  The  mere  fact  of  the  rails  being  broken  constitutes  in  such  case  a  prima  facie 
presumption  of  negligence.     Id. 

7.  The  principle  that,  where  a  psssenger  is  injured  while  in  course  of  trans- 
portation by  a  common  carrier,  proof  of  the  occurrence  of  the  accident  con- 
stitutes prima  facie  proof  of  negligence  on  the  carrier's  part,  applies  equally 
whether  tlie  cause  of  the  accident  is  attributed  to  tlie  machinery,  or  to  the  act 
or  omission  of  the  carrier's  servants.    Ohio  and  M.  P.  Co.  v.  McCool,  SKOO. 

8.  A  passenger,  who,  instead  of  occupying  a  coach,  remains,  without  neces- 
sity therefor,  in  the  baggage  car,  knowing  the  fact  that  he  is  in  more  danger 
there  than  in  a  coach,  and  thus  remaining,  receives  injury  in  the  wreck  of  the 
train,  which  he  would  have  avoided  had  he  remained  in  the  passenger  coach,  is 
guilty  of  contributory  negligence,  and  cannot  recover  on  account  of  injuries 
received  under  such  circumstances.  Houston,  etc.,  R.  R  Co.  v.  Clemmons, 
896. 

9.  A  carrier  of  passengers  by  rail  should  have  all  the  skill  and  foresight  used 
in  operation  of  its  road,  which  belongs  to  jiersons  whose  services  it  is  reasonably 
practicable  for  it  to  obtain.  Such  a  carrier  cannot  excuse  itself  from  responsi- 
bility for  the  acts  of  an  unskilful,  imprudent,  or  negligent  servant  on  the  ground 
that  it  was  impracticable  to  obtain  any  other.  Louisville,  etc.,  R  R  Co.  e. 
Weams,  899. 

10.  A  passenger's  negligence  in  going  to  the  platform  of  a  car  while  it  is  still 
moving  does  not  affectliis  right  to  recover  for  an  injury  suffered  in  propedv 
alighting  after  the  train  has  stopped.    Wood  v.  Lake  bhore,  etc,  R  R  Co.  478. 

11.  Where  a  passenger  standmg  on  the  wrong  platform  was  struck  and  killed 
by  A  train,  the  cars  of  which  projected  over  the  platform:  Held,  that  the  ones- 
tions  of  negligence  and  contnbutoiy  negligence  were  for  the  jury.  Dociecld  «. 
Sharp,  485. 

IS.  Alighting  from  a  train  of  cars  while  in  motion  at  some  speed  is  sometimes 
negligence,  but  this  is  not  necessarily  so  where  the  Question  is  one  of  compara- 
tive nefrligence.     Chicago,  etc.,  R  K.  Co.  o.  Bonifield,  498. 

18.  Where  a  jury  has  found  that  the  act  of  a  passenger  in  alighting  from  a 
train,  at  the  time  and  under  the  circumstances  anpearing,  was  slight  negligence, 
and  the  negligence  of  the  servants  of  the  railroaa  company  in  starting  its  train, 
wlien  compared  with  that  of  the  passenger,  was  gross,  and  such  flnoing  is  sus- 
tained by  the  Appellate  Court,  it  is  conclusive  on  this  court,  and  cannot  be  re- 
examined.   Id. 

PLEADnrO,  94.  155,  848,  717. 

See  FiBB,  8,  4;  Lease;  Master  Ain>  SsRVAirr,  9,  KT,  d6. 

1.  Where  a  ^ood  answer  is  held  bad  on  demurrer,  and  subsequently  on  the 
'  trial  evidence  is  offered  in  support  of  it  under  a  paragraph  whidi  did  not  au- 
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thorize  the  admifision,  an  Appellate  Court  will  nevertheless  reverse  for  the  origi- 
nal error.    Louisville,  etc.,  H.  R  Co.  v.  Orr,  94. 

S.  A  party  suing  for  a  negligent  injury  is  bouud  to  set  forth  in  his  declaration 
the  material  facts  relied  on  as liis  cause  of  uciion  and  to  prove  the  same  combi- 
nation of  circumstances.    Battersou  v.  Ciiicaiio,  eic,  K.  K.  Co.  128. 

8.  Declarations  are  construed  with  reasonable  intendments,  and  their  terms 
are  read  and  applied  in  the  natural  and  usual  sense  and  without  supposing  quaU- 
flcations  which,  though  possible,  are  not  fairlv  indicated.    Id. 

4.  General  and  indefinite  allegations  should  be  stricken  out  or  ordered  to  be 
made  certain.  Refusal  to  do  this  is  ground  for  appeal.  Pugh  o.  Winona,  etc., 
R.  R.  Co.  182. 

5.  A  complaint  may  be  amended  as  of  course,  and  without  the  leave  of  the 
court,  by  altering  the  name  of  the  party  plaintiff  at  any  time  before  the  filing 
of  defendant's  answer.    Pittsburg,  etc. ,  R.  R  Co.  v.  Martin,  268. 

6.  What  is  sufficient  allegation  of  negligence  in  declaration  for  injury  to  per- 
son at  crossing.    Id. 

7.  In  an  action  against  a  railroad  company,  to  recover  damages  for  personal 
injuries,  it  is  not  necessary  that  the  complaint  should  negative  contributorv  neg- 
ligence on  the  part  of  the  plaintiff,  that  being  a  matter  of  defence  only.  Mobile, 
etc.,  R  R  Co.  9.  Crenshaw,  840. 

8.  It  is  sufficient,  as  a  general  rule,  to  aver  in  the  complaint  the  facts  out  of 
which  the  duty  to  act  springs,  and  that  the  defendant  negligently  failed  to  do 
and  perform,  etc. ;  and  it  is  not  necessary  to  define  tlie  quo  modo,  or  to  specify 
the  particular  acts  of  diligence  he  should  have  employed. 

9.  When,  in  a  count  in  a  declaration,  special  damages  are  laid,  some  grounds 
of  which  are  good  and  some  bad,  a  general  demurrer  to  the  entire  count  will  not 
be  sustained.     Hendrickson  v,  Penn.  R.  R  Co.  868. 

10.  In  an  action  for  an  injury  to  the  person  it  is  not  necessary  for  the  plainUff 
to  allege  in  his  declaration  and  prove  that  he  was  exercising  ordinary  care,  and 
was  not  therefore  guilty  of  negligence,  which  contributed  to  his  injury.  Fowler 
«.  Baltimore,  etc.,  K.  Co.  480. 

PBACTICE,  480,  702. 

See  CoRPOiiATiON,  2;  Dahages,  11. 

1.  The  court  will  not  reverse  for  refusal  to  grant  time  to  prepare  points,  where 
the  case  is  a  simple  one.    Atchison,  etc.,  R  R.  Co.  v.  Frazier,  72. 

2.  The  ruling  of  the  court,  sustaining  a  challenge  to  a  juror  for  cause,  al- 
though not  justified  by  the  facts  disclosed  in  his  examination,  is  not  error  for 
which  a  judgment  will  be  reversed,  when  he  might  have  been  challenged  per- 
emptorily by  the  same  party,  and  it  not  appearing  that  the  defendant  was  preju- 
diced by  such  ruling,  the  cause  having  been  tried  by  a  competent  jury.  Herbert 
V,  Northern  Pacific  R  R  Co.  86. 

8.  An  Appellate  Court  will  not  reverse  for  an  erroneous  instruction  where  the 
jury  find  specially  in  answer  to  an  interrogatory  that  tlie  facts  to  which  the  in- 
struction is  applicable  do  not  exist.    Louisville,  etc.,  R  R.  Co.  «.  Orr,  94. 

4.  A  motion  to  arrest  testimony  from  jurv  involves  an  admission  of  all  the 
facts  which  the  evidence  tends  to  prove,  and  presents  only  a  question  of  law  for 
the  court;  but  if  there  is  evidence  tending  to  prove  each  material  fact  put  in  issue, 
and  indispensable  to  a  recovery,  it  should  be  submitted  to  a  jury  under  proper 
instructions.    Dick  v.  Indianapolis,  etc.,  R  R  Co.  101. 

6.  Where  a  motion  was  maide  in  the  court  below  for  jud^ent  on  special 
finding  of  fact,  if  it  was  necessary  in  granting  the  motion  to  assign  reasons  there- 
for, and  those  reasons  are  not  contained  in  the  abstract,  and  any  good  reason 
could  be  assigned,  the  Supreme  Court  will  presume  it  was  assigned  and  sustain 
the  ruling;  but  where  no  good  reason  is  suggested,  and  it  appears  that  there  can 
be  none,  the  ruling  is  erroneous.    Baird  v.  Chicago,  etc.,  R  R.  Co.  128. 

6,  Special  findings  constitute  part  of  the  record,  and  in  the  absence  of  any 
showing  to  the  contrary  the  court  is  justified  in  assuming  that  all  the  special 
flndinfis  are  therein  contained.    Id. 

7.  Where  a  new  trial  is  asked  on  the  ground  that  the  verdict  \b  against  law, 
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and  it  appears  that  the  Jury  must  either  have  disregarded  the  law  as  givea  in 
the  inBtnictioDB  of  the  court,  or  else  hare  found  a  fact  wholly  contrarr  to  the 
evidence,  the  verdict  is  ajndnst  law,  and  it  is  proper  to  granC  a  new  trial  on  that 
ground.    Sweeney  v.  C.  P.  R.  R  Co.  151. 

8.  Where  testimony  objected  to  and  ruled  out  is  afterwards  received,  the 
error  committed,  if  any,  is  without  p^judice.  Reed  «.  Chicago,  etc.,  R.  R 
Co.  180. 

9.  The  court  should  not  allow  an  affidavit  of  a  Juror  impeaching  his  verdict 
to  be  filed,  except  to  show  that  it  was  made  by  lot.  St.  lK)uis,  etc.,  R.  R.  Co. 
«.  Cantrell,  198; 

10.  The  amount  paid  by  the  successful  party  for  printing  case  on  appeal  he  is 
entitled  to  have  taxed  as  an  item  of  disbursement,  in  the  absence  of  evidence 
that  the  sum  charged  was  fraudulently  or  coUusively  exaggerated,  or  more 
than  the  usual  charge  at  his  place  of  residence  for  such  services.  Salter  «. 
Utica,  etc.,  R  R.  Co.  316. 

11.  Where  a  court  has  submitted  a  case  to  a  Jury  and  the  Jury  has  retired,  it 
does  not  constitute  cause  of  reversal  for  the  court  m  a  proper  case  to  recall  the 

Iury  and  give  it  peremptory  instructions  to  And  for  the  dcSfendant.    McLaren  e. 
udianapoliB,  etc.,  R.  K.  Co.  217. 

IS.  A  court  can  only  be  required  to  poll  a  jury  when  such  Jury  has  rendered 
a  verdict  upon  its  own  deliberations,  and  not  where  it  was  done  so  in  open 
court  without  deliberation.    Id. 

18.  Where  the  defendant  in  a  case  demurs  to  the  evidence,  he  admits  all  the 
facts  to  be  true  which  the  evidence  in  any  degree  tended  to  prove.  Indianapo- 
lis, etc.,  R  R.  Co.  «.  McLin,  287. 

14.  How  party  may  demur  to  the  evidence  what  the  plaintiff  admits  by  Join- 
ing in  demurrer.     Id. 

15.  Unless  at  first  blush  the  damages  seem  excessive,  the  court  should  not  dis- 
turb the  verdict.    Id. 

16.  On  motions  for  Judgment  non  obstante  veredicto,  the  special  flndlnffs  of 
the  Jury  are  to  be  regardea  as  over-riding  the  general  verdict  only  when  ooth 
cannot  stand. 

17.  The  court  will  not,  in  such  case,  presume  anything  in  aid  of  the  special 
findings,  but  will  make  every  reasonable  presumption  in  favor  of  the  general 
verdict.  No  reference  can  be  made  in  such  case  to  the  evidence  given  on  the 
trial.    Id. 

18.  The  order  in  which  and  the  manner  in  which  counsel  address  the  Jury  are 
matters  within  the  discretion  of  the  trial  court,  and  do  not  constitute  grounds 
for  reversal  on  appeal.    Id. 

19.  A  request  for  an  instruction  to  the  Jury  to  the  effect  that  it  was  the  du^ 
of  plaintiff  (in  the  exercise  of  carefulness)  to  do  that  which  the  evidence  ten<u 
to  show  he  was  unable  to  do,  was  rightly  refused.  Faber  o.  St.  Paul,  etc.,  R 
R.  Co.  277. 

90.  In  passing  upon  a  demurrer  to  the  evidence,  the  court  is  required  to  make 
every  inference  of  fact  in  favor  of  the  party  offering  the  evidence  which  a  Jury 
might  have  inferred  in  his  favor;  and  if,  when  viewed  in  this  light,  it  is  suffi- 
cient to  support  a  verdict  in  his  favor,  the  demurrer  should  be  sustained.  But 
the  court  is  not  at  liberty,  in  passing  on  such  demurrer,  to  make  inferences  of 
fact  in  favor  of  the  defendant  to  countervail  or  overthrow  either  presumptions 
of  law  or  inferences  of  fact,  in  favor  of  the  plaintiff.  Frick  v,  St.  Louis,  etc., 
R  R.  Co.  280. 

21.  Where  there  are  two  counts  in  an  indictment  and  the  evidence  does  not 
fully  sustain  one  of  them,  and  yet  the  case  is  submitted  to  the  Jury  and  a  general 
verdict  rendered,  this  constitutes  ground  for  reversal  for  non  constat,  but  Uiat 
the  jury  convicted  partly  or  wholfy  on  the  count  not  sustained  by  the  evidence. 
Commonwealth  v.  Boston,  etc.,  R.  R.  Co.  297. 

99.  Instructions  to  the  Jury  are  rendered  immaterial  where  the  Jury  find  that 
the  case  does  not  turn  upon  the  matters  discussed.  Marcott  v.  Marquette,  etc., 
R  R  Co.  806. 

98.  It  is  the  province  of  the  Jury  to  pass  upon  the  credibility  of  the  witnesses; 
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the  court  will  not  grant  a  new  trial  when  there  is  evidence  to  support  the  yer- 
diet.    Pool «.  Chicago,  etc.,  R.  R.  Co.  880. 

94.  The  questions  to  be  submitted  to  a  junr  for  a  special  verdict  should  be 
settled  upon  before  the  argument,  and  the  refusal  to  submit  a  question  presented 
by  a  party  after  the  argument  is  not  error.    Id. 

26.  Courts  must  take  judicial  notice  of  what  everybody  knows  with  regard  to 
the  incidents  of  railway  travel.    Downey  v.  Hendrie,  886. 

86.  Where  in  an  action  for  injuries  alleged  to  have  been  occasioned  by  the  de- 
fendant's neglieence,  the  jury  have  by  their  verdict  found  that  there  was  such 
negligence,  ana  also  that  the  plaintiff  was  free  from  contributory  negligence,  the 
Court  cannot  set  the  verdict  aside  upon  the  mere  preponderance  of  the  testimony. 
Evansville,  etc.,'  R.  R.  Co.  v,  Harrington,  895. 

87.  Mental  distress  of  a  juror,  occasioned  by  sickness  in  his  family,  does  not 
disable  him  from  sitting  so  as  to  empower  the  remainder  of  the  jury  to  render 
the  verdict  over  the  objections  of  either  party.  Houston,  etc.,  K.  R  Co.  «. 
Waller,  481. 

88.  Proper  method  of  excepting  to  refusal  to  charge  on  points  described. 
8medes  v,  Brooklyn,  etc.,  R.  R  Co.  445. 

89.  Where  a  charge  is  substantially  right,  a  general  exception  cannot  be  sus- 
tained. If  any  qualification  was  proper  and  (^esired,  it  should  have  been  sug- 
gested.    Smedes  v.  Brooklyn,  etc.,  R.  R  Co.  445. 

30.  In  some  ca^  the  sufficiency  of  the  evidence  to  support  a  verdict  is  a 
question  of  law,  but  an  Appellate  Court  cannot  be  ur^ed  to  examine  and  weigh 
the  evidence,  and  determine  whether  the  jury  was  justified  from  the  evidence  m 
findingthe  verdict.    Hudson  v,  Chicago  and  N.  R.  Co.  464 

81.  When  the  plaintiff's  evidence  giving  it  the  most  favorable  construction 
would  not  support  a  verdict,  a  nonsuit  must  be  entered.  Johnson  «.  Chicago 
and  N.  W.  R  Co.  471. 

82.  Where  a  bill  of  exceptions  does  not  purport  to  give  the  evidence  in  full  or 
its  substance,  it  is  presumed  on  error  that  there  was  evidence  to  justify  the 
rulings.    Wood  v.  Lake  Shore,  etc.,  R  R.  Co.  478. 

88.  What  defendant  must  be  deemed  to  admit  and  waive  by  demurring  to 
the  evidence.  In  such  case  Appellate  Court  is  governed  in  deciding  whether  a 
fact  was  admitted  or  not  by  this  rule.  Would  the  court  set  aside  the  verdict 
had  the  jury  on  the  evidence  found  the  fact?  If  the  verdict  so  finding  the  fact 
would  not  be  set  aside,  such  fact  ought  to  be  considered  as  established  by  the 
evidence  demurred  to.    Fowler  v.  Baltimore,  etc.,  R  R.  Co.  480. 

84.  If  a  plaintiff  by  the  evidence  establishes  a  liability  on  the  part  of  the  defend- 
ant to  him,  he  will  have  a  right  to  a  recovery,  and  it  is  not  error  to  so  instruct 
the  jury,  leaving  them  to  find  the  amount  of  the  damages  from  the  evidence. 
Chicago,  etc.,  R  R  Co.  v.  Bonifield,  498. 

86.  An  instruction  is  calculated  to  mislead,  and  erroneous,  which  sums  up  all 
or  a  number  of  the  facts  the  evidence  tends  to  prove  on  one  side,  and  omits  all 
on  the  other,  thus  impressing  on  the  jury  that  the  facts  recited  are  the  only  ones 
that  are  important  in  the  case.    Penn.  Co.  «.  Stoceke,  528. 

86.  Where  there  is  evidence  tending  to  show  a  rieht  of  recovery  in  the  plain- 
tiff, the  court  ^ould  not  instinct  the  jury,  on  all  the  evidence,  to  find  for  the 
defendant.    Id. 

87.  Proper  method  of  taking  exception  to  finding  of  facts.  Mayer  «.  New 
York  Central,  etc.,  R.  Co.  581. 

BBCEIVEB8. 

1.  Payments  made  bv  the  receivers  while  operating  a  railroad,  to  connecting 
roads,  for  freights  received  belonging  to  them,  **  according  to  a  necessary  usase 
in  the  business  of  connecting  railroadis,''  are  properly  allowed  to  them  as  a  credit. 
Mayer  v,  Johnston  et  al.  584. 

8.  The  appointment  of  a  receiver  to  take  from  the  defendant  the  possession  of 
his  property  cannot  be  lawfully  made  without  notice,  unless  the  delay  required 
to  £^ve  such  notice  will  result  in  irrepaiable  loss.    Railway  Co.  o.  Jewett,  702. 
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BinLSt,528. 

Bee  EviDKNcai,  16. 

Agreement  of  servant  to  obey  all  orders,  rules,  and  regulations  does  not  war- 
rant company  in  assigning  him  to  duties  outside  the  scope  of  his  employment. 
Jones  V,  Lake  Shore  and  M.  S.  K  Co.  500. 

neVALS,  254,  362,  267,  278,  280,  297,  874,  481,  445,  806. 

See  CB088INO,  4,  6,  7,  10, 11,  14,  27;  Eyidsncb,  7,  11;  Ikdiotmbht,  2;  Pas- 

SENOSB,  4. 

SEBYAVTS. 

See  Master  ajxd  Skbtabt. 
BLEEFIVO  CAB 

A  passenger,  by  train  of  a  railroad  company,  travelling  in  the  coach  of  a 
sleeping  car  company,  m&j  properly  assume,  in  the  absence  of  notice  to  the 
contrary,  that  the  whole  train  is  under  one  management,  and  in  such  case,  when 
he  sustains  injury  by  the  negligence  of  one  in  tne  employ  of  the  sleeping  car 
company,  he  may  maintain  an  action  against  the  railroad  company.  Clevdand, 
etc.,  R  K.  Co.  t).  Walrath,  871. 


^  225,  280,  877. 

See  Cbobsing,  16;  Evidencb,  6;  Passengeb,  6 

1.  A  railroad  company  has  a  right  to  travel  over  its  road  at  pleasure,  and  at 
such  a  rate  of  speed  as  it  sees  fit,  but  circumstances  may  make  the  exercise  of 
such  right  an  element  of  negligence;  great  speed  is  not  necessarily  negli^noe, 
but  in  connection  with  other  facts  and  circumstances  might  tend  to  establii^  it 
Salter  v.  Utica,  etc.,  R  R  Co.  487. 

8.  Fact  that  train  was  running  at  faster  speed  than  allowed  by  ordinance  in 
approaching  crossing  is  evidence  of  negligence.  Faber  v.  St.  Paul,  etc.,  R  R 
Co.  278. 

8.  In  an  action  for  negli^ntlv  causing  death  by  a  railroad  train,  hdd,  that 
aside  from  statutoryor  municipal  regulation,  no  rate  of  speed  is  negligent  perse. 
Powell  V.  Missouri  Pacific  R  Co.  467. 

4.  Where  the  speed  does  not  cause  the  accident,  but  the  same  is  caused  by  the 
negligence  of  the  party,  there  can  be  no  recovery.    Id. 

STATIOB. 

1.  A  passenger  has  a  right  to  remain  in  waiting  room,  and  cannot  be  exx^elled 
.  for  spitting  on  the  floor.    People  «.  McKay,  205. 

8.  In  an  action  for  damages  for  ejection  from  a  railroad  station-house,  an  in- 
struction to  the  jury  **  that  to  find  for  the  plaintiff  it  must  appear  from  the  evidence 
that  the  agent  used  more  force  than  was  reasonably  necessary,  and  that  by  reason 
of  the  excessive  force  the  plaintiff  was  injured,  and  they  were  advised  that  it 
was  their  duty  to  consider  the  resistance  made  by  plaintiff,  and  the  force  used, 
and  all  the  circumstances,  and  the  conduct  of  the  parties,"  held,  unobjectionable. 
Johnson  v.  Chicago,  etc.,  R  R  Co.  206. 

8.  Where  a  person  is  upon  the  platform  of  a  railroad  station  not  as  a  passenger 
or  upon  an^  business  connected  with  the  railroad  company,  but  merely  loiteraig 
there  for  his  own  purposes  or  for  personal  enjoyment,  the  company  owes  him 
no  duty.  Hence,  If  he  be  injured  by  a  passing  train,  he  cannot  recover  against 
the  conipany  for  his  injuries  upon  the  theory  that  they  have  failed  to  dis^Siaige 
towards  him  a  legal  duty  and  hence  have  been  guilty  of  ne^gence.  The  age 
of  the  person  iniured  is  in  such  case  entirely  ImmateriaL  Baltimore,  etc.,  K. 
Co*  9.  Schwindling,  544. 

STATITTS,  1. 

See  Constitutional  Law,  4. 
BTBEET  EAILWAY. 

1.  A  passenger  attempted  to  mount  on  front  platform,  but  found  a  trunk  in 
the  way  and  so  stood  on  a  lower  step.  He  rode  some  distance  and  after  the  car 
stopped  the  driver  told  him  to  go  to  the  rear  platform.    He  started  to  do  so.  but 
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as  he  -was  stepping  down  and  his  foot  was  nearly  on  the  ground,  the  driver  let 
^o  the  brake,  the  car  started,  and  he  was  thrown  down  and  injured.  Held,  that 
in  an  action  against  the  railway  company  for  the  injury  these  facts  did  not  make 
out  a  cause  of  action.    Brown  «.  Congress  St.  Ry.  Co.  388. 

8.  It  is  contributory  negligence  on  the  part  of  a  passenger  to  sit  on  the  driving- 
bar  of  a  street  car  even  at  the  driver's  invitation  if  there  is  room  for  him  inside 
the  car.    Downey  v.  Hendrie,  886. 

8.  In  an  action  for  an  injury  caused  by  falling  off  the  front  rail  of  a  streetcar, 
the  testimony  showed  that  the  driver  made  every  effort  to  rescue  the  plaintiff  as 
he  fell,  and  stopped  his  car  as  soon  as  he  could.  Held,  that  so  far  as  running 
over  him  was  concerned  there  was  no  question  of  negligence,  on  defendant's 
part,  to  go  to  the  jury.    Id. 


.636. 

See  License. 

1.  The  Fourteenth  Amendment  of  the  Constitution,  in  declaring  that  no  State 
shall  deny  to  any  person  within  its  jurisdiction  the  '*  equal  protection  of  the 
laws,"  imposes  a  limitation  upon  the  exercise  of  all  the  powers  of  the  State, 
whidi  can  touch  the  individual  or  his  property,  including  among  them  that  of 
taxation.    County  of  San  Mateo  v.  S.  P,  K.  R.  Co.  1. 

8.  This  equal  protection  forbids  unequal  exactions  of  any  kind,  and  among 
them  that  of  unequal  taxation.    Id. 

3.  Unifonnity  in  taxation  requires  uniformity  in  the  mode  of  assessment  as 
weU  as  in  the  rate  of  percentajee  charged.    Id. 

4.  The  Constitution  of  Culin)mia  fixes  the  basis  of  taxation  of  railroads  on  a 
different  footing  from  that  of  Individuals,  and  is  therefore  unconstitutional.   Id. 

5.  Neither  the  Constitution  nor  the  laws  of  California  relating  to  the  assess- 
ment of  railroads  operated  in  more  than  one  county  provide  for  notice  to  the 
owner  or  an  opportunity  for  him  to  be  heard  at  any  stage  of  the  proceeding.  In 
this  resx)ect  botn  conflict  with  the  guarantee  that  no  one  shall  be  deprived  of  his 
property  without  due  process  of  law.    Id. 

TELEOAAX,  162. 

See  Masteb  ajxd  Sbbyant,  61. 

WATEB. 

A  railroad  corporation  Is  not  liable  for  damages  to  any  person  from  the  over- 
flow of  the  water  of  a  stream  caused  by  the  necessary  and  proper  elevation  of 
its  road-bed,  not  in  the  channel  of  the  stream,  but  upon  its  own  land.  Mayer  «. 
New  York  Central,  etc.,  R  R  Co.  681. 
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